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REPORTS  MAT  BE  FOUND. 


le  reporti  ax«  In  iMurentheMs,  and  the  nnmben  of  thii  wilei  In  bold-faced  flgvret. 


JLhABAMA.  —  (83)  8;  (84)  5;  (85)  7;  (86)  U;  (87)  13;  (88)  16;  (89)  18;  (90, 
^l)  24;  (92)  26;  (93)  80;  (94)  88;  (95)  86;  (96,  97)  88;  (98)  89;  (99) 
-48;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  68;  (106, 107, 108)  54; 
(109,  110)  65;  (111)  56;  (112)67;  (113)69;  (114)  68;  (115,  116)  67; 
(118.  119)  78;  (120)  74;  (121)  77;  (122,  123,  124,  125)  88;  (126,  127)  86; 
(128)  86;  (129)  87;  (130)  89. 

UUtKANSAfl.  ^  (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
<55)  29;  (56)  86;  (57)  88;  (58)  41;  (59)  48;  (60)  46;  (61,  62)  64; 
(63)  68;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86. 

XJaufobnia.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  U;  (78,  79)  12;  (80) 
18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 
<89)  28;  (90,  91)  26;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  81;  (97)  88; 
<98)  86;   (99)  87;    (100)  88;   (101)  40;    (102)  41;   (103)  42;  (104)  48; 


86;  (135)  87;  (136)  89. 

CtoLOBADO.  —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  20;  (15)  22;  (16)  25| 
(17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  62;  (22)  66;  (23)  68;  (24)  66; 
(25)  71;  (26)  77;  (27)  83;  (28)  89. 

<k>iVNSOTicuT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  26; 
(61)  29;  (62)  36;  (63)  88;  (64)  42;  (65)  48;  (66)  60;  (67)  62;  (68)  67; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84. 

DiLAWARi.— (5  Honst.)  1;  (6  Houst.)  22;  (7  Hoast)  40;  (9  Houst.)  43; 
(1  Manr.)  66;  (2  Marr.)  69;  (1  Pennewill)  78;  (2  Peunewill)  82. 

flLOiUDA.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  28;  (27)  26;  (28)  29;  (29)  80; 
(30)  82;  (31)  84;  (32)  37;  (33)  89;  (34)  48;  (35)  48;  (36)  51;  (37)  68} 
<88)  56;  (39)  68;  (40)  74;  (41)  79;  (42)  89. 

€taK>ROlA.— (76)  2;  (77)  4;  (78)  6;  (79)  U;  (80,  81)  12;  (82)  14;  (88»  84)  20; 
(86)  21;  (86)  22;  (87)  27;  (88)  80;  (89)  82;  (90)  85;  (91,  92.  93)  44| 
(94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59;  (100)  62;  (101)  65| 
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a02)  66;  (103)  68:  (104)  69;  (106)  70;  (106)  71;  a07)  78;  (108)  7k| 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)  8a 

iDAua  —  (2)  85. 


(164)45;  (153,155)46;  (156)47;  (157)48;  (158)49;  (159)50;  (160. 
161)58;  (162)58;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  68;  (171)  68;  (172;  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180.  181)  72;  (182)  74;  (183,  184)  75;  (185) 
76;  (186)  78;  (187)  79;  (18S)  80;  (189)  88;  (190)  88;  (191.  192)  85; 
(193)  86;  (194,  195)  88;  (196)  89. 

Ln>iAKA.-.(112)  8;  (113)  8;  (114)  5;  (116)  7;  (116)  9;  (117,  118)  10;  (119; 
18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  28; 
(128)  25;  (129)  28;  (130)  80;  (131)  81;  (132)  82;  (133)  86;  (134)  89; 
(135)  41;  (136)  48;  (137)  45;  (138)  46;  (139)  47:  (140)  49;  (1,  2,  3 
Ind.  App.;  141)  50;  (4,  5,  6  IncL  App.;  142)  51;  (7, 8  Ind.  App.;  143) 52; 
(9,  10  Ind.  App.)  58;  (11  Ind.  App.)  54;  (13  Ind.  App.;  144)  55;  (14 
Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  68;  (150;  19  Ind. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  164)  77;  (24  lad.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  88;  (26  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87. 

Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 
(81)  25;  (82)  81;  (83)  82;  (84)  85;  (85)  39;  (86)  41;  (87)  48;  (88)  45; 
(89.  90).  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96.  97)' 59;  (98)  60; 
(99)  61;  (100)  62;  (101,  102)  68;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 
(107)  70;  (108)  75;  (109)  77;  (110)  80;  (HI)  82;  (112)  84;  (113)  86; 
(114)  89. 

Kahsab.  — (87)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  21; 
(45)  28;  (46)  26;  (47)  27;  (48)  30;  (49)  38;  (50)  34;  (51)  37;  (52)  39; 
(63)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (69)  68;  (60)  72; 
(61)  78;  (62)  84;  (63)  88. 

Kbituckt.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29| 
(91)  84;  (92)  86;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;  (98)  56| 
(99)  59;  (100)  66;  (101)  72;  (102)  80;  (103)  82;  (104)  84;  (105)  88. 

LmnaiAiiA.  — (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  81;  (43  La.  Ann.)  26;  (44  La.  Ann.)  82;  (45  La.  Ann.)  40;  (46, 
47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69) 
(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  88;  (106)  87. 

Maihx.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  83;  (84)  80;  (86)  85;  (86)  41) 
(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  80) 

tt%K\   OK 


(95)85. 


llAKTLAin>.  — (67)  1;  (68)  6;  (09)  9;  (70)  14;  (71)  17;  (72)  80;  (78)  86;  (74) 
88;  <75)  88;  (76)  85;  (77)39;  (78)  44;  (80)  45;  (79)47;  (81)48;  (82)51) 
(83)55;  (84)57;  (85)60;  (86)68;  (87)  67;  (88)  71;  (89)  78;  (90)  78) 
(91)  80;  (92)  84;  (93)  86;  (94)  89. 
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^(148)1;  040)4;  (U7)9|  (148)13;  (149)14;  (180)  1ft;  (161) 
81;  (162)  88;  (168)  8ft;  pM)  86;  (166)  81;  (166)  88;  (167)  84;  (168)  8ftt 
(169)  88;  (160)  89;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (166)  88; 
(166)  55;  (167)  67;  (168)  60;  (160)  61;  (170)  64;  (171)  68;  (172)  70| 
(173)  78;  (174)  76;  (175)  78;  (176)  79;  (177)  88;  (178)  86;  (179)  8a 

IfiOHMAM.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64^  66)  8;  (66^  67)  U;  (68^  60,  76)  18; 
(70)  14;  (71,  76)  15;  (72;  78^  74)  16;  (77,  78)  18;  (79)  19;  (80)  80|  (81. 
82,  83)  81;  (84)  88;  (86,  86»  87)  84;  (88)  86;  (89)  88;  (90.  91)  80;  (92) 
81;  (93)  88;  (94)  84;  (95,  96)  86;  (97)  87:  (98)  89;  (99)  41;  (100)  48; 
(101)  46;  (102)  47;  (108)  WH  (104)  68;  (106)  66;  (106)  68;  (107)  61; 
(108)  68;  (109)  68;  (110)  64;  (111)  66;  (112,  118)67;  (114)  68;  (115) 
69;  (116,  117)  79;  (118)  74;  (119)  76;  (120)  77;  (121»  122)  80;  (128) 
81;  (124)  88;  (125)  84;  (126)  86;  (127)  89. 

liiiiNi8arA.^(36)  1;  (37)  6;  (88)  8;  (89,  40)  18;  (41)  16;  (42)  18;  (48)  lb; 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (60)  86;  (61,  52/ 
88;  (53)  89;  (54)  40;  (55)  48;  (56)  46;  (57)  47;  (58)  49;  (59)  60;  (60)  61; 
(61)  58;  (62)  64;  (63)  66;  (64)  68;  (65)  60;  (66)  61;  (67,  68)  64;  (69> 
66;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (75)  74;  (76^  77)  77% 
(78,  79)  79;  (80)  81;  (81,  82)  88;  (83)  86;  (84)  87;  (85)  89. 

Mi88i8BiFPL^(65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80;  (70)  86;  (71)  48| 
(72)  48;  (73)  55;  (74)  60;  (75)  66;  (76)  71;  (77)  78;  (78)  84;  (79)  89. 

llnsovBL  — (92)  1;  (98)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17^ 
(100)18;  (101)80;  (102)88;  (103)  88;  (104, 105)  84;  (106)87;  (107)  88| 
(106, 109)  88;  (110, 111)88;  (112)84;  (113,  114)  86;  (115)  87:  (116^  U7> 
88;  (118)  40;  (119, 120)  41;  (121)  48;  (122)  48;  (123)  46;  (124, 126)  46; 
(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  61;  (131)  68;  (132)  68| 
(133)  64;  (134)  66;  (135,  136)  68;  (137)  69;  (138)  60;  (139)  61;  (140) 
68;  (141,  142)  64;  (143)  66;  (144)  66;  (145)68;  (146)69;  (147, 148)71; 
(149,  150)  78;  (151)  74;  (152)  76;  (153,  154)  77;  (155)  78;  (156)  79| 
(157)  80;  (158,  159)  81;  (160)  88;  (161)  84;  (162»  163)  86;  (164)  86» 
(165)  88;  (166)  89. 

Montana.  — (9)  18;  (10)  84;  (11)  88;  (12)  88;  (13)  40;  (14)  48;  (16)48; 
(16)  60;  (17)  58;  (18)  66;  (19)  61;  (20)  68;  (21)  69;  (22)  74;  (23)  76; 
(24)  81;  (25)  87. 

Kbbraaka.  —  (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (8(^ 
87;  (31)  88;  (32;  33)  89;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (38)  41| 
(39,  40)  48;  (41)  48;  (42;  43)  47;  (44)  48;  (45,  46)  60;  (47)  68;  (47,  48) 
68;  (49)  69;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69:  (55)  70;  (56)  71| 
(57)  78;  (58)  76;  (59)  80;  (60)  88;  (61)  87;  (62)  89. 

NiTADA.  —  (19)  8;  (20)  19;  (21)  87;  (22)  68;  (23)  68;  (24)  77;  (25)  8a 

Niw  Haicpshirb.  —  (64)  10;  (62)  18;  (66)  88;  (66)  49;  (67)  68;  (68)  78| 
(69)  76;  (70)  86. 

Hiw  JSBSXT.  — (43  K.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (80  N.  J.  L.)  7;  (61 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  84;  (53  K.  J.  L.)  86:  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  81;  (64 
N.  J.  L.)  88;  (50  N.  X  Eq.)  86;  (56  N.  J.  L.)  89;  (61  N.  J.  Eq.)  40;  (66 
V.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  58  N.  J.  Eq.) 61;  (64  N.  J. 
Bq.|  68  H.  J.  U)  55;  (59  N.  J.  L.)  69;  (55N.  J.Bq.)  68;  (60N.  J.U) 


SCHIDULS.  9 

64;  (56  N.  X  Eq.)  67;  (61  N.  J.  L.)  68;  (621?.  J.  L.)  78;(67K.  J.  Bq.) 
78;  (63  N.  J.  L.)  76;  (68  N.  J.  Bq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J, 
Sq.)  88;  (65  N.  J.  L.)  86;  (61 H.  J.  Eq.;  66  H.  J.  L.)  88. 

TOBX.— (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (118)  iO» 
(114)  U;  (116)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130) 
181)87;  (132,183)88;  (134)30;  (185)81;  (136)88;  (137)88;  (138)84; 
(139)  86;  (140)  87;  (141)  88;  (142)  40;  (143)  48;  (144)  48;  (145)  45; 
(146)48;  (147)49;  (148)51;  (149)58;  (150)55;  (151)56;  (152)57; 
(153)  60;  (154)  61;  (155)  68;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
78;  (161,  162)  76;  (163,  164)  79;  (165)  80;  (166,  167)  88;  (168)  85; 
(169,  170)  88;  (171)  89. 

North  Caboluta.  —  (97,  98)  8;  (99,  100)  6;  (101)  9;  (102)  U;  (108)  14;  (104> 
17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)88;  (111)  88| 
(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54^ 
(119)  56;  (120)  58;  (121)  61;  (122)  65;  (128)  68;  (124)  70;  (125)  74; 
(126)  78;  (127)  80;  (128)  88;  (129)  85;  (130)  89. 

North  Dakota.  ^(1)  86;  (2)  33;  (3)  44;  (4)  50;  (5)  57|  (6,  7)  66;  (8)  78^ 
(9)  81;  (10)  88. 

Ohio.— (46  Ofaio  Si.)  4;  (46  Ohio  8t.)  15;  (47  Ohio  St)  81;  (48  Ohio  St)  89^ 
(49  Ohio  St)  34;  (50  Ohio  St)  40;  (51  Ohio  St)  46;  (52  Ohio  St)  49; 
(58  Ohio  St)  53;  (54  Ohio  St)  56;  (65,  56  Ohio  St)  60;  (57  Ohio  St)  68; 
(58  Ohio  St)  65;  (69  Ohio  Bt)  69;  (60  Ohio  St)  71;  (61  Ohio  St)  76^ 
(62  Ohio  St)  78;  (63  Ohio  St)  81;  (64  Ohio  St)  88;  (65  Ohio  St)  87. 

QuooH.— (16)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  83;  (21)  88;  (22) 
89;  (23)  37;  (24)  41;  (25)  48;  (26)  46;  (27)  50;  (28)  58;  (29)  54;  (30) 
60;  (81)  65;  (82)  67;  (38)  78;  (34)  75;  (35)  76;  (36)  78;  (37)  88;  (38) 
84;  (89)  87. 

PsHifSTLVANiA.  — (116,  116,  117  Pa.  St)  8;  (118,  119  Pa.  St)  4;  (120^  121 
Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  U;  (126 
Fa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  15;  (130,  181  Pa.  St)  17; 
(18%  183,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa»  St)  81; 
(189, 140,  141  Pa.  St)  83;  (142;  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  30;  (151  Pa.  St)  31;  (148  Pa.  Sty 
83;  (149,  152,  153  Pa.  St)  84;  (154,  155  Pa.  St)  35;  (156  Pa.  St)  36; 
(157  Pa.  St)  37;  (158  Pk.  St)  38;  (159  Pa.  St)  89;  (160  Pa.  St)  40; 
(161  Pa.  8t)41;  (162  Pa. St) 48;  (163 Pa.  St)43;(164,  165  Pa.  St)  44; 
(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 
St)  50;  (172,  173  Pa.  St)  51;  (174,  176  Pa.  St)  58;  (176  Pa.  St)  53; 
(177  Pa.  St)  55;  (178  Pa.  St)  56;  (179»  180  Pa.  St)  57;  (181  Pa.  St) 
59;  (182  Pa.  St)  61;  (188,  184  Pa.  St.)  63;  (185  Pa.  St)  64;  (186  Pa. 
St)  65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  Pa. 
8t)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  78;  (193  Pa.  St)  74;  (194  Pa. 
8t)  75;  (195  Pa.  St)  78;  (196  Pa.  St)  79;  (197  Pa.  St)  80;  (198  Pa. 
St)  88;  (199  Pa»  St)  85;  (196,  200  Pa.  St)  86;  (201  Pa.  8t)  8a 

B«nn  l8LAm.-*(16)8;  (16)  87;  (17)  38;  (18)  49;  (19)  61;  (20)  78;  (2]> 
79;  (22)  84. 


10  Schedule. 


• 

80DTH  Carouiia.  — (26)  4;  (27,  2^  29)  18;  (30)  14;  (31»  32)  17;  (S3)  SOi 
(84)  27;  (35)  28;  (36)  81;  (37)  84;  (38)  87;  (39)  89;  (40)  42;  (41)  44| 
(42)  46;  (43)  49;  (44)  61;  (45)  56:  (46)  67;  (47)  68;  (48)  69;  (49)  61; 
(50)  62;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (58)  79; 
(59)  82;  (60,  61)  86;  (62)  89. 

South  Dakota.— (1)  86;  (2)  89;  (3)  44;  (4)  46;  (6)  49;  (6)  66;  (7)  68| 
(8)  69;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86. 


(107)  89. 


TnAR.— (68)  2;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tez.  App.)  8;  (71)  10; 
(27  Tex.  App.)  11;  (72)  18;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex. 
App.)  19;  (78)  22;  (79)  28;  (29  Tez.  App.)  26;  (80,  81)  26;  (82)  27; 
(30  Tez.  App.)  28;  (83)  29;  (84)  81;  (85)  84;  (31  Tez.  Gr.  Rep.;  86)  87; 
(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tez.  O.  Rep.)  47;  (34  Tez.  Cr. 
Rep.;  88)  63;  (89,  90)  69;  (35  Tez.  Gr.  Rep.)  60;  (36  Tez.  Cr.  Rep.)  61; 
(91;  37  Tez.  O.  Rep.)  66;  (38  Tez.  Gr.  Rep.)  70;  (92)  71;  (39  Tez.  Cr. 
Rep.)  73;  (40  Tez.  Gr.  Rep.)  76;  (93)  77;  (94)  86. 

Utah.-(13)  67;  (14)  60;  (15)  62;  (16)  67;  (17)  70;  (18)  72;  (19)  75;  (20) 
77;  (21)  81;  (22)  88. 

VXBMONT.— (60)  6;  (61)  15;  (62)  22;  (63)  26;  (64)  88;  (65)  86;  (66)  44| 
(67)  48;  (68)  64;  (69)  60;  (70)  67;  (71)  76;  (72)  82;  (73)  87. 

ViBoiNiA.  —(82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  24;  (88)  29;  (89) 
87;  (90)  44;  (91)  60;  (92)  68;  (93)  67;  (94,  95)  64;  (96)  70;  (97)  75; 

/Ofi\  At  .    /00\  AA 


(25)  87. 


Wist  Virginia.  —  (29)  6;  (30)  8;  (31)  13;  (32,  33)  26;  (34)  26;  (36)  29| 
(36)  82;  (37)  88;  (38,  39)  46;  (40)  62;  (41)  66;  (42)  67;  (43)  64;  (44) 
67;  (45)  72;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88. 

WisooNSiN.  —(69)  2;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  88;  (83)  85;  (84)  86;  (85,  86)  89; 

(87)  41;  (88)  43;  (89)  46;  (90)  48;  (91)  61;  (92)  68;  (93)  67;  (94)  69; 

(95)  60;  (96,  97)  66;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  72;  (103)  74; 

(104,  105)  76;  (106)80;   (107,  108)  81;  (109)  88;  (110)  84;   (111)  87; 

(112)  88. 
Wtomiho.  -(3)  81;  (4)  62;  (5)  68;  (6)  71;  (7)  75;  (8)  80;  (9)  87. 
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CHAUNCEY  V.  STATE. 

[130  Ala.  71,  80  South.  408.] 

CONSTITUTIONAL  LAW.-AN  ACT  TO  PUNISH  PER- 
SONS WHO  BY  FRAUD  INDUCE  A  HOTEL-KEEPER  TO  FUR- 
NISH BOARD  or  lodging,  and  fall  or  refuse  to  pay  the  cuime,  is 
not  unconstitutional  as  conferring  special  privileges  on  hotel- 
keepers,    (p.  18.) 

CRIMINAL  LAW.— IN  ORDER  TO  CONVICT  A  PERSON 
OF  FRAUDULENTLY  OBTAINING  BOARD  OR  LODGING,  the 
misrepresentations  must  have  been  made  before  the  board  or  lodg- 
ing was  furnished,  and  must  have  been  relied  upon  by  the  hotel- 
keeper  and  have  Induced  him  to  furnish  the  board  or  lod^g. 
(p.  18.) 

TO  CONSTITUTE  THE  CRIME  OF  OBTAINING  MONEY 
BY  FALSE  PRETENSES,  it  is  necessary  that  the  false  pretense 
should  have  deceived,    (p.  18.) 

Indictment  for  obtaining  board  by  false  representation,  nn« 
der  a  statute  which  reads  as  follows:  *'Any  person  who,  by 
fraud  or  misrepresentation,  obtains  board  or  lodging  from  the 
landlord,  proprietor,  or  keeper  of  any  hotel  or  boarding-house, 
and  fails  or  refuses  to  pay  for  the  same,  must,  on  conviction, 
be  fined  not  more  than  five  hundred  dollars,  and  may  also  be 
sentenced  to  hard  labor  for  the  county  for  not  longer  than  six 
months.'^ 

C.  P.  Mclntyre,  for  the  appellant 

Charles  G.  Brown,  attorney  general,  for  the  state 

Am,  St  B«p.,  Vol.  LXXXIX.— 2     a?^ 
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•^  TYSON,  J.  In  Ex  parte  King,  102  Ala.  182,  15  South. 
524,  the  act  of  February  21,  1893,  comprising  section  4755,  wa» 
held  to  be  constitutional  The  court  said:  ^The  act  is  in  lina 
with  our  other  statutes  against  false  pretenses,  fraud,  cheats, 
acts  to  injure,  and  the  like.  One  who  yiolates  the  act  is  im- 
prisoned not  for  the  debt  he  owes  the  proprietor,  and  not  to 
make  him  pay  it,  but  to  punish  him  for  a  wrong  he  has  per- 
petrated, which  is  made  a  crime.  And  this  is  no  more  of  a 
special  privilege  to  the  hotel-keeper  than  the  statute  against 
burglary  from  a  store  or  dwelling  is  to  the  merchant  who  owns 
the  store,  or  to  the  owner  of  the  dwelling.** 

The  statute  dealt  with  in  Carr  v.  State,  106  Ala.  35,  54  Am. 
St.  Bep.  17,  17  South.  350,  is  materially  different,  and,  indeed, 
entirely  different  with  respect  to  the  question  involved  in  it, 
from  the  one  here  under  consideration,  and  that  case  does  not 
conflict  with  King's  case.    The  statute  is  not  unconstitutionaL 

The  purpose  of  this  statute  is  to  punish  such  persons  who  bj 
fraud  induce  the  proprietor  or  keeper  of  a  hotel  or  boarding- 
house  to  furnish  board  or  lodging,  and  fail  or  refuse  to  pay 
for  the  same.  If  misrepresentations  are  relied  upon  as  the 
inducement  for  the  furnishing  by  the  proprietor  of  the  board 
or  lodgings,  they  must,  of  necessity,  have  been  made  before  the 
board  is  furnished.  If  made  after  the  board  has  been  obtained^ 
they  could  ^^  not  have  possibly  induced  the  furnishing  of  it. 
Again,  the  misrepresentation  must  have  been  relied  upon  by 
the  proprietor  and  have  been  the  controlling  inducement  to 
his  furnishing  the  board  and  lodging.  In  short,  the  proprietor 
must  be  shown  to  have  been  deceived  to  his  injury.  If  he  knew 
the  representations  were  false,  or  if  he  believed  they  were  false, 
or  if  he  did  not  believe  the  statement  or  representation  to  be 
true,  or  if  he  believed  the  representation,  but  if  they  had  no 
influence  upon  his  conduct,  no  deception  was  practiced.  These 
^sentials  are  requisite  to  the  maintenance  of  a  civil  action  or 
defense  predicated  upon  false  representations,  and  sorely  notli« 
ing  less  should  suffice  to  support  a  criminal  prosecution. 

This  statute  is  analogous  in  its  essential  features  to  the  one 
making  it  a  crime  to  obtain  property  by  false  pretenses  (see. 
4729) — the  two  belonging  to  the  same  family  and  are  closely 
allied  in  nature,  character,  and  purposes.  They  are  so  dasai- 
fied  in  the  code  as  shown  by  the  titie  to  the  urticle  in  which 
they  are  found :  CSrim.  Code,  c  154,  art.  1,  p.  267.  Under  this 
statute^  it  has  never  been  supposed  that  the  false  pretense,  to 
be  indictable,  should  not  have  deceived.    Deoeptiom  and  injury 
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9x^  of  the  very  essence  of  the  crime:  Colly  t.  State,  65  Ala. 
85;  Woodbmy  t.  State,  69  Ala.  242,  44  Am.  Bep.  515.    On  the 
ondispnted  evidence,  tiie  defendant  was  entitled  to  have  the 
a£Brmatiye  charge,  requested  by  him,  given. 
Beversed  and  remanded* 


Coiistltntional  Zaw.— Statutes  for  the  protection  of  landlords  and 
keepers  of  hotels  and  boardlng-honses  from  the  firaods  and  Imposi- 
tions of  their  guests  have  been  upheld  as  constitutional:  Bee  the 
monographic  note  to  Booth  ▼.  People,  78  Am.  St  Bep.  242. 

TalM  FretenMs.— The  crime  of  obtaining  money  or  goods  by  false 
pretenses  Is  considered  in  the  monographic  notes  to  Barton  ▼.  Peo- 
ple, 25  Am.  St  Rep.  878-892;  Bowen  ▼.  States  40  Am.  Rep.  75-80. 
As  to  whether  It  is  essential  to  constitute  the  offense  that  the  vie- 
tim  be  deceived,  see  People  v.  Oilman,  121  Mich.  187,  80  Am.  St 
Rep.  490,  and  cases  dted  In  the  cross-reference  note  thereto,  80  N. 
W.  4;  Lefler  v.  State^  168  Ind.  8%  74  Am.  St  Bep.  800»  54  N.  E. 
4381 


BOTETT  ▼.  STATE. 

[130  Ala.  77,  80  South.  475.] 

BVIDENCB-INSCRIPTIONS  ON  TOMBSTONES.— WHBBB 
THB  AGE)  or  A  PERSON  IS  A  MATERIAL  ISSUE,  a  witness 
may  testify  as  to  an  Inscription  on  a  tombstone  which  gives  the 
date  of  the  birth  of  such  person,    (p.  2L) 

BVIDBNCE.  —  THB  RULE  THAT  INSCRIPTIONS  ON 
TOMBSTONES  ARE  ADMISSIBLE  IN  EVIDENCE  rests  upon  the 
presumptions  that  they  were  placed  there  by  some  member  of  the 
family  having  knowledge  of  the  fact  and  that  owing  to  their  pub- 
licity they  would  not  be  permitted  to  remain  If  erroneous,    (p.  21.) 

EVIDENCE.— IT  IS  NOT  ESSENTIAL  TO  THB  ADMISSI- 
BILITT  OP  AN  INSCRIPTION  ON  A  TOMBSTONE  that  It  should 
be  shown  to  have  been  made  by  some  member  of  the  family,  since 
deceased,    (p,  22.) 

AN  INSCRIPTION  ON  A  TOMBSTONE  IS  OPEN  TO  IM- 
PEACHMBNT  or  eontradlction  by  other  competent  evidence, 
(p.  22.) 

ABDUCTION.— A  CHARGE  THAT,  TO  FIND  TBB  DB- 
PENDANT  GUILTY,  the  Jury  must  believe  that  he  took  the  girl 
for  the  purpose  of  concubinage,  and  that  the  girl  was  under  the 
age  of  fourteen  years,  Is  erroneous*  as  wltiidrawlng  from  the  Jury 
the  charge  In  the  Indictment  that  he  took  the  girl  for  the  purpose  of 
prostitution  or  marriage,    (p.  22.) 

JURY  TRIAL.— A  CHARGE  THAT  THB  VBBDIOT  OP 
THB  JURY  DOES  NOT  MEAN  THAT  ANY  PERSON  HAS 
SWORN  FALSELY,  whatever  It  may  be»  is  properly  refused  as  be- 
ing argumentative.    (p»  22.) 
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ABDUCTION.— TO  CHARGE  A  JURY  TO  ACQUIT  THE 
DEFENDANT  If  they  believe  that  be  took  the  girl  for  the  purpose 
alone  of  having  intercourse  with  her  himself  is  erroneous,  as  with- 
drawing from  the  Jury  the  charge  In  the  indictment  that  he  took  the 
girl  for  the  purpose  of  marriage,    (p.  22.) 

JURY  TRIAL.— ALTHOUGH  A  CHAHGB  MAY  BE  ERRO- 
NEOUS, IT  IB  NOT  PREJUDICIAL  to  the  defendant  where  it  is 
loo  favorable  to  him.    (p.  22.) 

Indictment  and  conviction  for  abduction,  among  the  instruc- 
tions asked  for  by  the  defendant  and  refused  bj  the  court  were 
these :  1.  *'The  court  charges  the  jury  that  before  they  can  find 
the  defendant  guilty  they  must  believe  beyond  a  reasonable 
doubt,  from  the  evidence  in  this  case,  that  the  defendant  not 
only  took  Eliza  Austin  away  from  her  father  for  the  purpose 
«f  concubinage,  but  the  jury  must  also  believe  beyond  a  rea- 
sonable doubt  that  the  eaid  Eliza  Austin  was  under  the  age  of 
fourteen  years  when  she  was  so  taken  away."  2.  ''The  court 
charges  the  jury  that  their  verdict  in  this  case,  whatever  it 
may  be,  does  not  mean  or  say  that  any  person  has  sworn  falsely.'^ 
3.  "The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  took  the  girl,  Eliza  Austin^  from 
ker  father  for  the  purpose  alone  of  having  intercourse  alone 
with  her  himself,  then  they  must  acquit  him.'* 

Espy,  Farmer  &  Espy,  for  the  ^appellant 

Charles  0.  Brown,  attorney  general,  for  the  state. 

^  DOWDELL,  J.  The  defendant  was  tried  and  convicted 
on  an  indictment  which  charged  that  the  defendant  ''did  take 
Idza  Austin,  a  girl  under  fourteen  years  of  age,  from  her 
father,  Ira  J.  Austin,  for  the  purpose  of  prostitution,  con- 
cubinage, or  marriage,  against  the*  peace  and  dignity,"  etc.  The 
age,  and  consequently  the  date  of  the  birth,  of  Eliza  Austin 
was  a  material  issue  in  the  case.  The  defendants  witness, 
John  Hall,  testifying  to  the  age  of  said  Eliza,  stated  "that  he 
[witness]  knew  Jack  Austin,  his  wife,  and  their  daughter 
Eliza.  That  they  were  married,  in  his  best  recollection,  in 
•*•  1883,  and  that  Eliza  was  bom  some  time  in  1884.  That 
Eliza  was  born  the  same  year  that  a  little  brother  of  his,  who 
)s  now  dead,  was  bom.  That  he  could  not  recollect  what  year 
his  brother  was  bom,  but  the  inscription  on  his  dead  brother^s 
tombstone  read  that  he  was  bom  in  April,  1884.**  This  latter 
portion  of  the  witness*  statement,  namely,  the  inscription  on 
his  dead  brother's  tombstone  read  that  he  was  born  in  April, 
1884,  was  on  motion  of  the  solicitor  excluded  from  evidence^ 
and  to  this  action  of  the  court  the  defendant  excepted. 
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Treating  of  this  diaracter  of  eyidence,  in  1  Greenleaf  on  I!y!« 
dence,  sixteenth  edition,  section  114d,  it  is  said:  '^[nscriptionf 
on  tombstones  and  other  funeral  monuments,  engravings  on 
rings,  inscriptions  on  family  portraits,  charts,  or  pedigrees, 
and  the  like,  are  also  admissible,  as  original  evidence  of  the 
same  fact.  Those  which  are  proved  to  have  been  made  by  or 
under  the  direction  of  a  deceased  relative  are  admitted  as  his 
declarations.  But  if  they  have  been  publicly  exhibited  and 
were  well  known  to  the  family,  the  publicity  of  them  supplies 
the  defect  of  proof  in  not  showing  tiiat  they  were  declarations 
of  [specified]  deceased  members  of  the  family;  and  they  are 
admitted  on  the  ground  of  tacit  and  common  assent;  it  is  .pre- 
sumed that  the  relatives  of  the  family  would  not  permit  an 
inscription  without  foundation  to  remain;  and  that  a  person 
would  not  wear  a  ring  with  an  error  on  it  [so  that  where  the 
chart,  Bible,  or  other  document  is  put  in  as  representing  the 
tadt  family  opinion  by  reason  of  its  public  exposure  in  the 
family,  it  is  therefore  immaterial  who  wrote  or  printed  it,  nor 
need  the  writing  be  authenticated  other  than  by  the  fact  of  its 
exposure  in  the  family;  and  conversely,  where  such  a  docu« 
ment,  for  example,  an  entry  in  a  family  Bible,  is  put  in  as 
the  statement  of  an  individual  member,  by  proving  the  hand- 
writing, it  is  unnecessary  to  connect  it  with  the  family,  as  a 
whole,  by  showing  a  public  exposure  in  the  family].''  And  in 
1  Taylor  on  Evidence,  section  652,  it  is  said:  ^'Inscriptions  on 
tombstones,  cofiBn  plates,  mural  monuments,  family  portraits, 
engravings  on  rings,  hatchment,  charts  of  pedigree,  and  the 
like,  are  also  admissible.  Those  which  are  proved  to  have  been 
made  by,  or  under  ®^  the  direction  of,  a  deceased  relative, 
are  admitted  as  his  declarations.  But  if  they  have  be^i  pub- 
licly exhibited,  and  may  therefore  be  supposed  to  have  been 
well  known  to  the  family,  their  publicity  supplies  any  defect 
of  proof  that  they  were  declarations  of  deceased  members  of 
the  family;  and  they  are  admitted  on  the  ground  of  tacit  and 
common  assent.  It  is  presumed — though  this  is  a  presumption 
which  is  doubtless  often  contrary  to  the  fact — ^that  the  rela- 
tives of  a  family  would*  not  permit  an  erroneous  inscription  to 
remain;  and  that  a  person  would  not  knowingly  wear  a  ring 
which  bore  a  misstatement  upon  it.'*  To  the  same  effect  is  1 
Phillips  on  Evidence,  221-223;  1  Bice  on  Evidence,  419; 
also  Underbill  on  Evidence,  sec.  63,  pp.  72,  73.  All  of  these 
elementary  writers  cite  as  leading  cases  among  other  authorities 
the  cases  of  Monkton  v.  Attorney  General,  2  Buss.  &  M.  163, 
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and  Davies  t.  Lowndes,  7  Scott  N.  R.  193,  wherein  it  is  said  in 
this  latter  case  hj  Parke,  B. :  ''The  ground  npon  which  the  in- 
scription on  a  tombstone  or  a  tablet  in  a  church  is  admitted 
is  that  it  is  presumed  to  have  been  put  there  by  a  member  of 
the  family  cognizant  of  the  facts,  and  whose  declaration  would 
be  evidenoe.^'  The  rule  as  to  the  admission  in  evidence  of 
inscriptions  on  tombstones  seems  clearly  to  rest  upon  the  pre- 
•umption  that  it  was  placed  there  by  some  member  of  the 
family  having  knowledge  of  the  fact,  and  again  upon  the  pre- 
sumption, owing  to  its  publicity,  it  would  not  be  permitted  to 
remain  if  it  was  erroneous.  Unlike  oral  declarations  as  to 
matters  of  pedigree,  it  is  not  essential  to  its  admissibility  that  it 
should  be  diown  to  have  been  made  by  some  particular  member 
of  the  family,  since  deceased.  It  is  only  necessary  to  show  by 
the  secondai^  evidence  the  fact  of  such  inscription  upon  the 
tombstone,  and  what  the  inscription  is.  The  tendency  of  the 
evidence  of  the  witness,  John  Hall,  was  to  show  the  date  of  the 
birth  of  the  girl  Eliza,  and  upon  the  foregoing  authorities  our 
conclusion  is,  that  the  court  erred  in  excluding  this  evidence. 
But  while  admissible  as  tending  to  show  such  fact,  it  was  open 
to  impeachment  or  contradiction  by  other  competent  evidence 
tending  to  show  the  c^mtrary. 

*^  Charge  No.  1  requested  by  the  defendant  was  properly 
refused  by  the  court,  as  the  same  withdrew  from  the  considera- 
tion of  the  jury  the  charge  in  the  indictment  that  the  defend- 
ant took  the  said  Eliza  for  tbte  purpose  of  prostitution  or  mar- 
riage. ^ 

Written  charge  No.  2  j*equested  by  the  defendant  was  purely 
argumentative,  and  was  therefore  properly  refused. 

Charge  No.  3  requested  by  the  defendant,  like  charge  No.  1, 
was  erroneous  in  withdra'^ving  from  the  consideration  of  the 
jury  the  charge  laid  in  the  indictment  that  the  defendant  took 
the  said  Eliza  for  the  purpose  of  marriage. 

That  part  of  the  court's  oral  charge  excepted  to,  wherein  the 
^urt  imdertook  to  explain  to  the  jury  the  meaning  of  the  ex- 
pression, ^'probability  of  innrcence,''  jrss  too  favorable  to  the 
defendant;  and  although  erroneous  in  stating  as  a  conclusion 
of  law  'Hhat,  if  there  was  as  mudi  or  more  evidence  showing 
innocence  as  there  was  showing  guilt,  then  there  would  be  a 
probability  of  the  defendtint's  innocence,^'  it  was  not  prejudicial 
to  the  defendant.  ^ 

For  the  error  pointed  out  in  the  exclusion  of  evidence,  the 
judgment  of  tl\e  coi^irt  must  be  reversed,  and  the  cause 
manded. 
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Evidence.—Entrles  In  family  records  and  bibles  are  admissible  In 
evidence  to  establish  the  age  of  a  person:  Campbell  v.  Wilson,  23 
Tex.  252,  76  Am.  Dee.  67;  Carskadden  v.  Poorman,  10  Watts,  82,  36 
Am.  Dec  145;  Jackson  v.  King,  5  Ck>w.  237,  15  Am.  Dec  468;  Wood- 
ard  V.  SpUler,  1  Dana,  180,  25  Am.  Dec.  189;  Union  etc  Ins.  Co.  v. 
Pollard,  94  Va.  146,  64  Am.  St  Rep.  715,  26  S.  B.  421.  But  see 
People  V.  Mayne,  118  CaL  617,  62  Am.  St  Rep.  256,  50  Pac.  654. 
Ajid  a  leaf  taken  from  a  soldier's  private  record-book  after  his 
death  may  be  admissible  for  the  same  purpose:  Hnnt  v.  Order  of 
Chosen  Friends,  64  Mich.  671,  8  Am.  St  Rep.  855,  81  N.  W.  576. 

Abduction.— As  to  what  constitutes  the  crime  of  abduction*  see 
Henderson  v.  People,  124  lU.  607,  7  Am.  St  Rep.  891,  17  N.  B.  68; 
Hermann  t.  8tat^  78  Wis.  248»  9  Am.  St  Rep.  789,  41  N.  W.  171. 


STATE  v.  DAVIS. 

1180  Ala.  148,  80  South.  844.] 

CONSTITUTIONAL  LAW.— AN  ACT,  THB  TTTLB  TO 
WHICH  IS  TO  PROHIBIT  THB  SALB  of  certain  Uquors,  but  the 
body  of  which  also  relates  to  the  giving  away  and  disposing  of  such 
liquors^  is  unconstitutional  as  embracing  subjects  not  expressed  in 
its  tltie.    (p.  24.) 

CONSTITUTIONAL  LAW.— AN  ACT  WHOSB  TITLB  PRO- 
HIBITS THB  SALB  OP  SPIRITUOUS,  VINOUS  OR  MALT 
LIQUORS,  but  the  body  of  which  also  deals  with  intoxicating  bit- 
ters,  other  beverages,  and  fruits  preserved  in  alcohol,  is  unconstitu- 
tional as  embracing  subjects  not  expressed  In  its  title,    (p.  24.) 

CONSTITUTIONAL  LAW— ACT  VALID  IN  PART.— If  the 
elimination  of  unconstitutional  portions  of  an  act  will  leave  a  law 
complete  within  itself,  sensible,  capable  of  being  executed  and 
wholly  independent  of  that  which  Is  rejected,  the  statute  will  stand 
and  be  enforced  as  to  Its  valid  provisions,    (p.  24.) 

CONSTITUTIONAL  LAW.— AN  ACT  TO  AMEND  a  section 
of  a  previous  act  which  contains  subjects  not  expressed  either  in 
the  title  of  the  amending  act  or  of  the  original  act  is  unconstitu- 
tional,   (p.  26.) 

CONSTITUTIONAL  LAW.— AN  ACT  TO  AMEND  A  LOCAL 
PROHIBITION  LAW  by  extending  the  limits  of  the  prohibition  la 
unconstitutional  in  so  far  as  it  provides  for  the  refunding  of  license 
money  in  a  part  of  the  territory  included  in  the  original  act,  since 
It  is  outside  of  the  subject  matter  embraced  in  its  title,    (p.  26.) 

CharloB  O.  Brown,  attorney  general,  for  the  state. 
No  counsel  appeared  for  the  appellee. 

*«>  McCLELLAN,  C.  J.  The  title  of  an  act  heing,  **To  pro- 
liibit  the  sale  of  spirituous,  vinous,  or  malt  liquors  in  Dallai 
county,  outside  the  corporate  limits  and  police  jurisdictiott 
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of  the  city  of  Selma/'  the  prohibition  embodied  in  the  act  h 
thia :  ^^Any  person  who  sells,  gives  away,  or  otherwise  disposes 
of  yinous,  spirituous,  or  malt  liquors,  or  intoxicating  bitters, 
beverages,  or  drinks,  or  fruit  preserved  in  alcohol,  or  alcoholic 
liquors,  in  Dallas  county,  outside  the  corporRte  limits  and  police 
jurisdiction  of  the  city  of  Selma  shall  be  guilty  of  a  misde^ 
meanor,''  etc.  It  is  plain  that  the  subject  of  giving  away  and 
of  disposing  of  such  liquors  otherwise  than  by  sale  or  gift  are 
treated  of  in  the  body  of  the  act,  but  are  not  expressed  in  ita 
title.  The  act  also  ^^^  deals  with  the  subject  of  intoxicating 
bitters,  beverages,  and  drinks,  whidi  are  not  necessarily  either 
vinous,  spirituous,  or  malt  liquor,  and  with  fruits  preserved  in 
alcohol,  whidi  ia  clearly  not  a  liquor  at  all;  and  these  subjecta 
are  not  expressed  in  the  title.  So  that  it  la  obvious  that  the 
act,  so  far  as  it  undertakes  to  prohibit  the  giving  away,  or  other 
disposition  than  by  sale  of  any  of  the  liquors  mentioned,  and  so 
far  as  it  undertakea  to  prohibit  even  the  sale  of  those  com« 
modities  which  are  neither  vinous,  spirituous,  nor  malt  liquors^ 
comea  under  the  ban  of  aection  2,  article  4  of  the  constitution 
requiring  that :  ''Each  law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  title/'  But  it  doea  not  follow 
that  the  whole  statute  is  unconstitutionaL  To  the  contrary, 
if  the  elimination  of  the  subjects  treated  of  in  the  body  of  the 
enactment,  and  which  are  not  expressed  in  its  title,  would 
leave  a  law  ''complete  within  itself,  sensible,  capable  of  being 
executed,  and  wholly  independent  of  that  which  la  rejected,'' 
the  statute  will  stand  and  be  enforced  as  to  the  subject  which  is 
both  expressed  in  the  title  and  dealt  with  in  the  body  of  the 
act.  That  sudi  elimination  would  leave  such  an  act  is,  we 
think,  clear.  The  act  without  those  provisions  in  its  text  which 
are  not  expressed  in  its  title  would  be  a  complete  statute, 
"sensible,  capable  of  being  executed,  and  wholly  independent 
of  the"  rejected  provision,  for  the  prohibition  of  the  sale  of 
vinous,  spirituous,  and  malt  liquors  in  Dallas  county,  outside  of 
Selma,  and  its  police  jurisdiction.  Not  only  can  all  the  mattera 
not  embraced  in  the  title  be  struck  down,  leaving  a  complete  and 
independent  statute  which  can  be  executed  in  respect  of  the  sub- 
ject expressed  in  the  title  as  fully,  in  the  same  way,  and  to 
the  same  effect  aa  if  these  subjects  which  are  alien  to  the  title 
had  been  therein  expressed,  but  there  is  no  ground  for  saying 
that  the  legislature  should  not  have  undertaken  to  prohibit  the 
eale  of  vinous,  spirituous,  and  malt  liquors  had  they  been 
aware  that  the  provisions  as  to  gifts  and  other  dispositions  and 


Not.  1900.]  State  v.  Da  via.  25 

as  to  commodities  not  embtaoed  in  those  term^  vonid  b& 
abortive,  for  the  interdiction  of  the  sale  of  the  liquors  specified 
in  the  title  is,  of  course,  the  primary,  main,  and  leading  **** 
object  of  all  laws  of  this  sort,  and  really  the  other  provisions 
we  have  here  in  the  text  are  thrown  in  more  to  prevent  evasions 
of  the  main  provision  than  upon  any  notion  that  anybody  is  go- 
ing to  give  away,  or  dispose  of,  otherwise  than  by  sale,  enough 
of  snch  liquors  to  foster  the  evil  intended  to  be  remedied,  or 
that  the  policy  and  purpose  of  the  law  will  be  thwarted  by 
sales,  gifts,  or  other  dispositions  of  such  beverages  or  bitters 
or  drinks  as  do  not  contain  vinous,  spirituous,  or  malt  liquors^ 
or  of  fruit  preserved  in  alcohol.  And  so  our  conclusion  is,  upon 
every  consideration  pertinent  to  the  inquiry,  that  the  statute 
under  consideration  is  a  constitutional  and  valid  enactment  in 
80  far  as  it  proposed  to  prohibit  the  sale  of  vinous,  spirituous 
and  malt  liquors:  Yerby  v.  Cochrane,  101  Ala.  541,  14  South. 
355,  and  cases  there  cited;  Harper  v.  State,  109  Ala.  28,  19 
South.  857 ;  Shehane  v.  Bailey,  110  Ala.  808,  20  South.  d5\f ; 
BeU  V.  State,  115  Ala.  87,  22  South.  453 ;  State  v.  Street,  117 
Ala.  203,  23  South.  807;  Ez  parte  Moore,  62  Ala.  471,  476; 
Ex  parte  Cowert,  92  Ala.  94,  9  South.  225 ;  Lowndes  County  v. 
Hunter,  49  Ala.  507;  Bogers  v.  Torbert,  58  Ala.  523;  Powell 
T.  State,  69  Ala.  10. 

What  we  have  said  has  reference  to  the  act  of  December 
12,  1884.  That  act  was  amended  on  February  5,  1885.  This 
is  the  title  to  the  amendatory  act :  '^To  amend  section  1  of  an 
act  entitled  an  act  to  prohibit  the  sale  of  spirituous,  vinous,  and 
malt  liquors  in  Dallas  county,  outside  the  corporate  limits  and 
police  jurisdiction  of  Selma,  approved  December  12,  1884.'^ 
This  act  contains  two  sections.  The  first  is  amendatory  of 
section  1  of  the  act  of  1884,  and  the  second  is  not.  The  first 
section  of  the  amendatory  act  is  as  follows:  ^hat  section  1 
of  an  act  entitled  an  act  to  prohibit  the  sale  of  spirituous,, 
vinous,  and  malt  liquors  in  Dallas  county  outside  the  corporate 
limits  and  police  jurisdiction  of  Selma,  be  amended  so  as  to 
read  as  follows :  Any  person  who  sells,  gives  away,  or  otherwise 
disposes  of  spirituous,  vinous,  or  malt  liquors,  or  intoxicating 
bitters,  beverages,  or  drinks,  or  fruits  preserved  in  alcohol,  or 
alcoholic  liquors  in  Dallas  county,  outside  the  corporate  limits 
of  the  city  of  Selma,  shall  be  guilty  of  a  misdemeanor,  and  on 
first  conviction  shall  be  fined  not  less  than  fifty  dollars,  and 
on  second  and  every  subsequent  ^'*  conviction  shall  be  confined 
at  hard  labor  for  the  county  for  not  less  than  thirty  nor  more 
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than  ninety  days/'  The  only  amendment  wrought  by  this  sec- 
tion of  section  1  of  the  original  act  consisted  in  striking  out 
the  words  "and  police  jurisdiction'*  where  they  occurred  in  the 
first  act  between  the  words  '^mits'*  and  *'of'';  the  effect  being 
to  extend  the  prohibition  over  a  belt  of  territory  around  and 
adjoining  the  city  proper,  over  which  the  city  had  ceri;ain 
powers  of  police,  though  it  lay  beyond  its  corporate  limits,  and 
which  territory  is  not  inaptly  called  the  city's  "police  jurisdic- 
tion," in  the  first  section  of  the  original  act,  and  the  second 
section  of  this  one.  So  far  as  this  amendatory  act  undertook 
to  effect  this  change,  it  was  open  only  to  the  partial  infirmities 
of  the  original  act,  which  we  have  considered  above,  and  which 
both  in  the  ori^nal  act  and  in  this,  being  eliminated,  leave  a 
valid  aqt  prohibiting  the  sale  of  spirituous,  vinous,  and  malt 
liquors.  But  this  act  goes  further,  and  in  its  second  section 
provides  ''that  any  person  or  persons  who  may  have  taken  out 
license  in  the  territory  known  as  the  police  jurisdiction  of 
Selma,  outside  the  corporate  limits,  shall  be  entitled  to  have 
three-fourths  of  said  license  refunded,  and  the  probate  judge  of 
Dallas  county  and  the  state  auditor  are  hereby  directed  to  draw 
their  warrants  for  such  sums  upon  proof  being  made.**  This 
provision  is  not  amendatory  of  section  1  of  the  original  act,  as 
we  have  seen;  and  hence  the  subject  of  it  is  not  expressed  in  the 
title  of  the  amendatory  act:  Ex  parte  Cowert,  92  Ala.  94,  99, 
9  South.  226.  Nor  would  it  have  beeoi  covered  by  the  title  of 
the  original  act,  had  it  been  embodied  in  that  act,  which  it 
was  not;  the  matter  of  it  was  not  expressed  in  the  title;  and 
the  title  of  the  amending  act  being  that  of  the  original  act, 
narrowed  to  the  latter's  first  section,  the  subject  of  this  second 
section  of  the  latter  act  Is  not  exprlsssed  therein ;  and  for  thi« 
additional  reason  the  said  second  section  is  unconstitutional  and 
void:  Bradley  v.  State,  99  Ala.  177,  13  South.  416.  But,  as 
has  been  expressly  decided,  this  section  for  refunding  license 
money  may  be  stricken  from  the  act  of  1886  without  detriment 
to  the  constitutional  integrity  of  its  first  section,  or  of  the 
original  act  as  amended  by  this  one :  Bradley  v.  State,  99  Ala. 
177,  13  South.  416. 

^^  There  is  no  merit  in  the  contention  that  the  amend- 
ing  act  is  violative  of  the  organic  provision  that  "no  law  shall 
be  revived,  amended,  or  the  provisions  thereof  extended  or 
conferred  by  reference  to  its  title  only;  but  so  much  thereof  as 
is  revived,  amended,  extended  or  conferred,  shall  be  re-enacted 
and  published  at  length" :  Const.,  art.  4,  sec  2 ;  Oandy  v.  State, 
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86  Ala.  20,  5  South.  420 ;  Lewis  v.  State,  123  Ala.  84,  26  South. 
616;  Montgomery  v.  State,  107  Ala.  372,  18  South.  157. 

We  are  of  opinion,  therefore,  that  the  act  of  December  12, 
1884,  as  amended  by  the  act  of  February  17, 1885,  is  a  constitu- 
tional and  valid  law  prohibiting  the  sale  of  spirituous,  vinous, 
and  malt  liquors  in  Dallas  county,  outside  of  the  corporate 
limits  of  the  city  of  Selma.  The  demurrer  to  the  indictment 
in  this  case,  which  proceeded  and  was  sustained  by  the  circuit 
court  upon  the  contrary  theory,  should  have  been  overruled. 
The  judgment  sustaining  the  demurrer  and  quashing  the  in* 
dictment  will  be  reversed,  and  a  judgment  will  be  here  entered 
overruling  the  demurrer. 


Th«  Titles  of  Statnteo  with  reference  to  their  sufflcfeney  within 
oonstltiitlonal  requirements  are  considered  in  the  monographic  notes 
to  Bobel  V.  People,  64  Am.  8t  R^.  70-107;  Crookston  v.  County 
Gommrs.,  79  Am.  8t  Rep.  46(Mi86*  This  question,  In  Its  special  as- 
pect to  code  amendment  or  revision.  Is  further  discussed  In  the 
monographic  note  to  Lewis  v.  Dunne,  86  Am.  St  Rep.  267-270.  An 
act  **to  authorize  municipal  and  other  subdivisions  of  the  state  to 
buy  and  sell  spirituous,  vinous,  and  malt  liquors,  and  to  furiher 
regulate  or  prohibit  the  sale  of  such  liquors,"  embraces  but  one  sub- 
ject: Sheppard  v.  Dowllng,  127  Ala.  1,  85  Am.  St  Rep.  e%,  28  South. 
791. 

A  Statute  Void  in  Fart  Is  not  necessarily  void  In  toto:  Common* 
wealth  V.  Mohr,  199  Pa.  St  534,  85  Am.  St  Rep.  801,  49  AU.  351; 
State  V.  Santee,  111  Iowa,  1,  82  Am.  St  Rep.  489,  82  N.  W.  445;  Noel 
V.  People,  187  111.  587,  79  Am.  St  Rep.  238^  and  cases  cited  In  the 
croea-ref erence  note  thereto,  58  N.  B.  616L 


HBNDBIX  V.  SOUTHEHN  RAILWAY  COMPANY. 

[130  Ala.  205,  80  South.  596.] 

RAILWAYS-COMPENSATION  FOR  RIGHT  OF  WAT -A 
land  owner  who  allows  a  railroad  company  to  construct  its  road 
over  his  land  upon  an  oral  promise  to  pay  therefor  walyes  hfs  con- 
stitutional right  to  be  compensated  for  the  easement  before  the  land 
was  taken,    (p.  29.) 

BSTOPPBL.— A  LAND  OWNER  WHO  ACQUIESCES  IN 
THB  BUILDING  OF  A  RAILROAD  across  his  land  thereby  estops 
himself  to  retake  the  land  or  recover  It  by  ejectment  after  the 
company.  In  reliance  on  such  acquiescence,  Incurred  the  expense 
of  buUdlng  the  road.    (p.  29.) 

STATUTORY  REQUIREMENTS  RESPECTING  CONVEY- 
ANCES OF  THE  HOMESTEAD  apply  only  when  a  contmctual  dis- 
position of  such  property  Is  sought  to  be  made,  and  do  not  prevent 
the  erection  of  an  equitable  estoppel,    (p.  29.) 
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ACQUIBSCENCB  IN  THE  BUILDING  OP  A  RAILROAD  fs 
not  of  itself  sufficient  to  show  that  a  land  owner  waived  his  right 
to  be  ultimately  compensated  for  a  right  of  way.    (p.  29.) 

A  COURT  OF  EQUITY  CANNOT  GENERALLY  PROVIDE 
FOR  COMPENSATION  TO  A  DEFENDANT,  in  the  absence  of  a 
cross-bill  asking  for  such  relief,    (p.  29.) 

AN  ANSWER  IN  CHANCERY  LOOKS  ONLY  TO  THE  DE- 
FEAT OF  THE  BILL,  as  a  general  rule,  and  does  not  authorize  the 
granting  of  affirmative  relief  to  the  defendant    (p.  29.) 

A  PURCHASER  AT  A  JUDICIAL  SALE  IS  BY  LAW 
CHARGED  WITH  NOTICE  of  defects  In  the  title  he  buys,  and  Is 
not  a  bona  fide  purchaser  for  value,    (p.  29.) 

WHERE  A  RAILROAD  COMPANY'S  RIGHT  OP  WAY  IS 
POUNDED  ALONE  UPON  THE  ACQUIESCENCE  of  the  land 
owner,  It  can  extend  to  no  other  land  than  that  whicE  has  been  ac- 
tually taken,    (pp.  29,  80.) 

Bill  in  equity  by  a  railroad  company  to  enjoin  an  action  of 
ejectment  by  a  laxid  owner.  Hendriz  and  wife  executed  a  deed 
to  the  Borne  and  Decatur  Bailroad  Company  to  a  right  of  way 
over  homestead  land,  which  was  not  executed  as  required  by 
statute.  The  road  was  changed  to  go  over  lands  not  deeded  to 
the  company. 

Daniel  &  Brindley,  for  the  appellant. 

Burnett  ft  CuUi^  contra. 

*^  SHABPEy  J.  A  railroad  corporation,  whose  properly 
lights  have  passed  to  complainant  by  successive  judicial  sales 
obtained  from  defendant  a  conveyance  of  a  right  of  way  covering 
a  strip  of  land  one  hundred  feet  in  width  over  his  '^^  home- 
stead lands.  Afterward  the  surveyed  route  was  changed  and 
the  road  was  built  over  a  part  of  the  homestead  lands  to  which 
the  company  had  no  deed.  As  to  the  circumstances  under  wliich 
this  was  done,  defendant  testifies  as  follows:  ''I  informed  the 
men  building  the  road  that  they  must  not  cut  my  timber  with- 
out paying  for  it.  Calahan  and  Bedman  said  they  would  pay 
me  for  the  road  through  there,  and  would  pay  me  for  the 
timber  cut  and  com  destroyed.  I  told  them  if  they  did,  it  was 
all  right,  and  they  could  go  ahead  building  the  road.  Calahan 
said  he  would  send  me  a  check  as  soon  as  he  went  to  Bome. 
The  money  was  not  sent.  They  went  ahead  and  constructed  the 
road.  Bedman  said  he  would  see  Calahan  and  have  him  send 
the  money;  that  he  didn't  want  me  to  bother  the  hands  at  work 
on  the  right  of  way.  After  this  I  never  bothered  them  any 
more,  except  that  I  had  a  talk  with  O'Connor,  the  riding  boss, 
and  he  said  Bedman  would  pay  me,  and  this  was  the  last  talk 
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that  I  had  with  any  of  them.  They  were  through  building,  and 
had  laid  no  track  at  the  time  I  had  the  talk  with  O'Connor/' 
This  testimony  shows  that  defendant  waived  his  constitutional 
right  to  be  compensated  for  the  easement  before  the  land  was 
taken,  and  gave  credit  to  the  company  therefor.  It  also  leads 
to  the  conclusion  that  he  acquiesced  in  the  building  of  the  road, 
and  thereby  estopped  himself  to  retake  the  land  or  recover  it  by 
ejectment  after  the  company  had  in  reliance  on  such  acquies- 
cence incurred  the  expense  of  building  the  road:  New  Orleans 
etc  E.  E.  Co.  V.  Jones,  68  Ala.  48 ;  South  &  North  Ala.  R.  R. 
Co.  ▼•  Alabama  Great  Southern  R.  R.  Co.,  102  Ala.  236,  14 
South.  747. 

As  their  terms  indicate,  the  constitutional  and  statutory  re- 
quirements respecting  conveyances  of  the  homestead  apply  only 
when  a  contractual  disposition  of  such  property  is  sought  to  be 
made  and  do  not  prevent  the  erection  of  an  equitable  estoppel. 
The  estoppel  applied  in  cases  like  the  present  one  does  not 
operate  to  convey  title,  but  merely  precludes  the  land  owner 
from  asserting  title  for  the  purpose  of  obtaining  a  possession 
which  would  take  from  the  railroad  company  its  improvements 
as  well  as  the  easement  for  the  operation  of  its  trains. 

*^*  Acquiescence  in  th«  building  of  the  road  is  not  of  itself 
sufficient  to  show  that  defendant  waived  his  right  to  be  ultimate- 
ly compensated  for  the  right  of  way :  See  Thornton  v.  Sheffield 
etc.  R.  R.  Co.,  84  Ala.  114,  6  Am.  St.  Rep.  337,  4  South.  197; 
Southern  Ry.  Co.  v.  Cowan,  129  Ala.  677,  29  South.  986.  That 
right,  however,  cannot  be  enforced  under  the  pleadings  in  this 
■nit.  The  lack  of  a  cross-bill  to  compel  compensation  made  it 
impracticable,  if  it  would  otherwise  have  been  proper,  for  the 
court  to  provide  herein  for  such  compensation.  As  a  general 
rule  an  answer  in  chancery  looks  only  to  the  defeat  of  the  bill 
and  does  not  authorize  the  granting  of  affirmative  relief  to  the 
defendant:  Beddell  v.  New  England  etc.  Co.,  91  Ala.  325,  8 
South.  494;  Watts  v.  Eufaula  Nat  Bank,  76  Ala.  474;  Eet- 
chum  y.  Creagh,  63  Ala.  224. 

A  purchaser  at  judicial  sale  is  by  the  law  charged  with  notice 
of  defects  in  the  title  he  buys,  and,  therefore,  complainant  does 
not  occupy  the  position  of  a  bona  fide  purchaser  for  value: 
Lovelace  v.  Webb,  62  Ala.  271;  Lampkin  v.  Crawford,  8  Ala. 
156 ;  McCartney  v.  King,  25  Ala.  81 ;  Gray  v.  Denson,  129  Ala. 
406,  80  South.  596.  By  its  purchase  at  receiver's  sale  it  ac- 
quired only  such  rights  as  its  predecessors  had,  and  those  rights, 
founded    alone    upon    defendant's    acquiescence,    can 
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extend  to  no  other  land  than  that  vhich  has  been  actnally 
taken.  By  the  bill  it  is  alleged  in  effect  that  the  strip  of  land  it 
has  acquired  the  right  to  occupy  is  one  hundred  feet  in  width. 
The  answer  denies  that  so  much  was  taken^  and  states  that  com- 
plainant and  those  under  whom  it  claims  '%ave  used  and  con- 
trolled not  more  than  sixty  feet  in  width  over  said  lands,"  nnd 
that  on  a  portion  of  the  land  defendant  has  cultivated  to  within 
ten  feet  of  the  railroad  track.  The  evidence  shows  th^it  by 
reason  of  cuts  and  fills  the  land  used  for  railroad  a  I  org 
the  road  is  of  variable  width  so  that  uniformity  of  widtli  such 
as  is  designated  in  the  decree  is  inaccurate  as  a  descripTi(*n. 
Therefore^  the  decree  will  be  here  modified  so  as^  instead  of 
enjoining  plaintiff's  action  of  ejectment  as  to  a  strip  of  land 
fifty  feet  wide,  fho  injunction  will  be  applied  to  that  part  of 
plaintiff's  said  land  which^  before  the  ejectment  suit  com- 
menced, was  occupied  by  the  defendant's  roadbed,  including  its 
'^  cuts,  fills  and  barrow  pits.  The  decree  as  so  modified  will 
be  affirmed,  with  the  requirement  that  each  party  pay  one-half 
the  costs  of  the  appeaL 


If  a  Bailway  Company,  without  condemnation  proceedings,  enters 
upon  land  and  constructs  its  railroad  without  the  consent  of  the 
owner  but  with  his  knowledge,  he  is  estopped  from  ousting  the 
company  by  ejectment,  provided  it  is  then  willing  to  make  Just  com- 
pensation. But  he  Is  not  estopped  to  claim  compensation:  South- 
ern Ry.  Gow  V.  Hood,  126  Ala.  812,  85  Am.  8t  Rep.  82,  and  see  the 
cases  cited  in  the  cross-reference  note  thereto,  28  South.  662. 

Judicial  Sales. — ^The  rule  of  caveat  emptor  usually  applies  to  pur- 
chasers at  judicial  sales:  Pope  t.  Benster,  42  Neb.  804,  47  Am.  St 
Bep.  708,  60  N.  W.  661;  Oonce  y.  McCoy,  101  Tenn.  587,  70  Am.  St 
Rep.  714,  49  S.  W.  754.  But  see  People's  Bank  y.  Bramlett,  58  & 
a  477*  79  Am.  fit  Eep.  865,  86  &  IL  912. 


INSUBANCB  CO.  OF  NOHTH  AMERICA  y.  THOBNTON. 

[130  Ala.  222.  80  South.  614.] 

PRINCIPAL  AND  AGBNT.— WHERE  A  SUBAGENT,  AU- 
THORIZED TO  ISSUE  FIRE  INSURANCE  POLICIES,  receiyea 
an  application  under  an  agreement  that  the  risk  shall  begin  on 
the  day  it  is  recelyed,  the  company  Is  liable  for  a  loss  which  occurs 
subsequent  thereto,  although  the  policy  has  not  been  Issued, 
(p.  88.) 

PRINCIPAL  AND  AGENT.— WHERE  SUBAGENTS  ABB 
NECESSARY  TO  THE  PROPER  TRANSACTION  AND  CARRY- 
ING ON  OF  THE  BUSINESS  committed  to  an  agent;  the  latter  bM 
Implied  authority  to  appoint  subagentSi    <pu  84.) 
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PRINCIPAL  AND  AGENT.— AN  AGENT  HAVING  IMPLIED 
POWER  TO  APPOINT  SUBAGENTS  may  do  so  although  the 
duties  to  be  performed  inyolve  the  exercise  of  personal  skill  and 
judgment    (p.  35.) 

PRINCIPAL  AND  AGENT— SUBAGENTS— TERRITORIAL 
LIMITS. — ^The  authority  of  an  agent,  though  he  Is  a  general  agent 
in  the  broadest  sense  of  the  term,  cannot  be  exercised  either  by 
h&nself  or  through  subagents  outside  of  the  territorial  limits  set 
down  In  his  commission,    (p.  86.) 

EVIDENCE.— THE  ACTS  AND  DECLARATIONS  OP  A 
GENERAL  AGENT  are  admissible  in  evidence  to  show  the  limit* 
of  the  territMy  embraced  in  his  agency,    (p.  87.) 

Watts,  Troy  ft  Caffey,  for  the  appellant. 
Foster,  Samford  ft  Carroll,  contra. 


McCLELLAN,  C.  J.  This  is  an  action  ty  H.  G.  Thom- 
ton  and  others,  partners,  against  the  Insurance  Company  of 
North  America  on  an  alleged  verbal  contract  of  insurance  of  a 
stock  of  merchandise.  For  the  purpose  of  reviewing  the  action 
of  the  trial  court  in  refusing  ***  the  aflBrmative  charge  re- 
quested by  the  defendant,  the  tendencies  of  the  evidence  most 
favorable  to  the  plaintiffs  may  be  stated  as  follows :  One  Glenn 
was  the  agent  of  ten  or  twelve  insurance  companies,  including 
the  defendant  He  resided  and  had  his  ofiSce  at  Dothan,  in 
Henry  county,  Alabama.  The  territory  covered  by  his  agency 
for  defendant  included  Dothan  and  its  vicinity.  As  such 
agent  in  that  territory,  he  was  supplied  by  the  company  with 
blank  applications,  etc.,  and  with  blank  policies  duly  signed  by 
the  proper  officers  of  the  company.  The  certificate  of  authority 
issued  to  him  by  the  company  invested  him  *'with  full  power  to 
receive  proposals  for  insurance  against  loss  or  damage  by  fire, 
in  Dothan  and  vicinity,  to  fix  rates  of  premiums,  to  receive 
moneys,  and  to  countersign,  issue,  renew,  and  consent  to  the 
transfer  and  assignment  of  policies  of  insurance  signed  by  the 
president  and  attested  by  the  secretary  of  said  company,  and 
in  all  manner  to  attend  to  the  business  and  duties  of  said 
agency,  subject  to  the  rules  and  regulations  of  said  company, 
and  to  such  instructions  as  may,  from  time  to  time,  be  given  by 
its  officers*';  and  it  was  further  set  forth  in  said  certificate  that 
*'it  is  expressly  understood  that  all  policies  shall  be  null  and 
void  and  of  no  binding  effect  upon  this  company  if  issued  upon 
property  not  situated  within  the  district  in  which  the  agent  issu- 
ing the  same  shall  reside  and  for  which  he  is  appointed.^ 
Glenn  had  been  carrying  on  this  agency  for  defendant  for 
iereral  years,  receiving  applications  and  premiums  and  filling 
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up  and  oountersigning  policies  intrasted  to  him  bearing  tho 
dgnatnie  of  the  president  of  the  company  and  attested  by  its 
secretary.  For  three  or  four  months  prior  to  the  transaction 
here  involved^  one  McGilvray  had  been  working  in  Glenn's 
office  learning  the  insurance  business,  and  assisting  Olenn. 
During  that  time  he  had  gone  to  Hartford,  fifteen  or  twenty 
miles  from  Dothan,  to  Pinckard,  twelve  miles  distant^  and  to 
Headland,  twelve  or  fifteen  miles  from  Dothan,  under  direc- 
tions and  instructions  of  Glenn  to  take  blank  applications  for  in- 
surance in  defendant  company,  go  to  said  places  for  the  purpose 
^^^  of  making  contracts  of  insurance  on  property  there  situate, 
and  if  he  got  any  applications  he  was  to  close  the  contracts  of 
insurance  applied  for  as  of  the  date  of  the  applications  re- 
spectively, and  send  the  applications  to  Glenn,  whereupon  Glenn 
would  issue  the  policies  applied  for  and  send  them  to  the  ap- 
plicants. He  did  make  such  contracts  at  these  several  places, 
and  sent  the  applications  for  policies  to  Glenn  at  Dothan,  and 
policies  were  countersigned  and  issued  by  Glenn  on  these 
applications.  About  the  last  of  February,  1899,  McGilvray 
went  to  Enterprise,  a  place  about  thirty-five  miles  by  rail  from 
Dothan,  for  the  purpose  of  soliciting  insurance.  He  testified: 
*?  went  there  under  instructions  from  Mr.  John  A.  Glenn 
[defendant's  agent]  of  Dothan,,  who  was  engaged  in  the  in- 
surance business  at  that  time.  •  •  •  •  He  told  me  to  take  some 
• 

applications  for  the  North  America  Insurance  Company  [de- 
fendant] and  go  over  there,  and  ^if  you  get  any  applications, 
I  will  write  the  policies  and  send  them  to  you,  and  you  will 
just  consider  it  covered  from  the  date  of  application.'  He 
told  me  to  receive  the  premiums,  and  at  the  end  of  the  month 
we  would  have  a  settlement,  and  he  would  give  me  my  com- 
mission and  take  the  rest.*'  On  March  1,  1899,  McGilvray, 
acting  under  these  instructions  from  Glenn,  took  the  applica- 
tions of  Thornton's  firm  for  a  policy  of  insurance  on  their  stock 
of  goods  at  Enterprise,  agreed  with  Thornton  that  the  risk  l>e- 
gan  on  that  day,  and  mailed  the  application  to  Glenn  at  Dothan 
to  have  the  policy  written  up  and  sent  to  him,  McGilvray,  at 
Enterprise;  and  on  March  17th,  he  collected  the  premium  from 
Thornton,  deposited  it  in  a  local  bank,  wrote  to  Glenn  that  the 
premium  was  in  said  bank  subject  to  his,  Glenn's,  draft.  On 
March  22,  1899,  the  stock  of  merchandise  covered  by  said  al- 
leged contract  of  insurance  was  damaged  by  fire  to  the  extent 
of  four  hundred  and  fifty  dollars.  Glenn  was  away  from  his 
office  when  the  application  sent  by  McGilvray  reached  therej^ 
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«nd  continued  absent  until  the  day  after  the  fire.  Neither  the 
«ttvelope  containing  the  application  nor  McGilvray's  letter 
relative  to  the  premium  was  opened  until  Glenn's  return,  so 
that  he  had  ^^  no  notice  of  the  transaction  until  the  loss  had 
occurred  and  come  to  his  knowledge.  He  then  repudiated  the 
transaction,  refused  to  accept  the  premium,  and  denied  defend- 
ant's liability  in  the  premises.  As  bearing  on  the  inquiry 
whether  Enterprise  was  within  the  territorial  limits  of  Olenn's 
agency,  it  was  shown  that  that  place  was  between  Dothan  and 
Elba  by  the  railroad  route,  and  defendant  company  had  an 
agency  at  Elba;  but  whether  Enterprise  was  nearer  Elba  or 
Dothan  is  not  shown,  nor  does  it  appear  that  the  Elba  agency 
embraced  Enterprise.  On  these  tendencies  of  the  evidence, 
Olenn  was,  of  course,  the  general  agent  of  defendant  within 
the  limits  of  the  Dothan  agency,  and  it  was  open  to  inference 
by  the  jury  that  Enterprise  was  within  those  limits,  and  hence 
was  in  the  vicinity  of  Dothan  within  the  meaning  of  Glenn's 
authorization  of  agency,  and  hence,  further,  that  the  agency 
embraced  tho  country  surrounding  Bothan  to  the  distance  of 
thirty-five  miles.  TJpon  such  finding  of  the  fact  by  the  jury, 
the  company  is  held  to  the  contemplation  that  Glenn  should  do 
whatever  was  reasonably  necessary  to  secure  its  share  of  the  fire 
insurance  business  within  that  territory  and  to  have  authorized 
him  thereunto.  TJpon  authority  recognized  as  sound  by  this 
court,  the  appointment  by  Glenn  of  subagents  to  do  for  the 
company  what  he  himself  was  empowered  to  do  was  within 
the  authorization  of  the  company  to  him,  such  subagents  being 
presumed  to  be  necessary  to  the  proper  representation  of  the 
company's  interest  throughout  so  large  territory,  and  their  ap- 
pointment by  Glenn  to  be  impliedly  authorized  by  the  company 
itself.  So  it  was  ruled  in  the  strikingly  analogous  case  of 
Kuney  v.  Amazon  Ins.  Co.,  36  Hun,  66.  One  Miller  was  the 
agent  of  the  insurance  company  under  an  appointment  which 
gave  him  *'full  powers  to  receive  proposals  for  insurance 
agains£  loss  or  damage  by  fire  and  lightning,  to  act  as  surveyov, 
to  appoint  surveyors  for  property  to  be  insured  in  Seneca 
county.  New  York,  and  vicinity,  and  insurance  there  to  make, 
by  policies  of  said  Amazon  Insurance  Company,  countersigned 
by  said  Miller,  agent,  and  renew  the  same,  grant  assent  to 
Bssignments  or  transfers,  and  in  ^^  aU  other  matters  and 
things  to  attend  to  the  business  and  duties  of  said  agency  in 
the  manner  and  form  prescribed  by  the  company."  The  agent 
there,  as  here,  was  supplied  with  blank  policies  signed  by  the 
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company's  executive  officers,  which  he  was  authorized  to  fill 
up  and  issue  to  applicants  for  insurance.  He  was  also  authoriz- 
ed, as  was  Olenn  in  this  case,  to  fix  the  premiums  to  be  paid 
by  the  insured,  etc.  There,  as  in  this  case,  the  domicile  of  the 
company  was  in  a  state  foreign  to  the  agency.  There,  as  here, 
the  contract  of  insurance  was  made  with  a  subagent,  one  Jacoby, 
appointed  by  Miller,  and  no  policy  was  issued,  and  the  trans- 
action between  the  subagent  and  the  plaintiff  did  not  come  to 
the  knowledge  of  the  agent  until  after  the  loss  occurred.  The 
court  said :  ''The  defendant,  to  escape  liability  on  this  contract 
made  in  its  name  by  one  purporting  to  act  for  it,  disclaims  that 
Jacoby  was  authorized  in  any  form  or  manner,  or  under  any  eir« 
cumstances,  to  make  and  conclude  a  contract  of  this  charact^* 
The  plaintifiPs  position  on  the  question  of  Jacob/s  authority 
to  make  the  contract  is  this :  that  Miller,  as  the  general  agent 
of  the  company,  having  charge  of  its  agency  at  Seneca  Falls, 
was  authorized,  under  his  commission  and  by  virtue  of  his 
position  as  superintendent  of  defendant's  business  at  that  place, 
to  employ  all  necessary  agents,  clerks,  and  surveyors,  to  enable 
him  to  conduct  the  business  with  accuracy,  intelligence,  and 
promptness.  That  when  he  did,  in  fact,  employ  others  to  act 
under  him  to  do  such  things  as  he  himself  might  do  within  the 
limits  of  his  powers  and  in  connection  with  his  agency,  their 
acts  and  contracts  would  be  binding  on  the  company  the  same 
as  if  made  personally  by  Miller,  the  general  agent.  We  concur 
in  plaintiff's  position  as  a  legal  proposition  necessarily  result- 
ing from  the  nature  of  the  power  expressly  delegated,  and  from 
the  character  of  the  business  and  the  distance  the  local  offices 
were  from  the  home  department  of  the  defendant's  business. 
It  is  not  to  be  presumed  the  company  expected  or  intended 
that  its  general  agent,  in  a  foreign  state,  would  give  personal 
attention  to  all  its  affairs,  and  he  himself  make  every  contract 
of  insurance  entered  into  by  the  company  within  the  territorial 
limits  '^  of  his  agency.  ^No  such  limitation  on  his  powers 
is  contained  in  his  written  commission,  and  it  is  unreaiBonabla 
to  suppose  that  the  company  intended  to  that  extent  to  restrain 
his  action  and  operation.  He  w^s  authorized  to  insure  property 
in  several  of  the  largest  counties  in  the  state,  where  a  great 
amount  of  valuable  property  seeks  insurance  against  fire."  The 
case  of  Krumm  v.  Jefferson  Fire  Ins.  Co.,  40  Ohio  St.  225,  is 
also  much  like  the  one  at  bar.  There  Towson  was  the  general 
agent  of  the  company  in  Lancaster  and  vicinity.  The  extent 
^f  the  territory  covered  by  its  agency  was  evidenced  by  what 
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had  been  done  by  him  during  the  two  or  three  years  he  acted 
as  agent  prior  to  the  transaction  involved  in  the  suit.  During 
this  time,  with  the  knowledge  of  the  company,  he  had  received 
applications  for  insurance  upon  property  situated  in  Fairfield, 
Perry,  and  Licking  counties.  The  court  said:  'It  is  evident 
that  in  this  large  extent  of  territory,  Towson  could  not  secure 
for  the  company  its  fair  proportion  of  the  business  of  insurance 
without  the  aid  of  solicitors  and  subagents.  The  interest  of  the 
large  business  committed  to  his  care  required  the  assistance  of 
subagents.  He  did  not  exceed  his  authority  in  appointing  a 
subagent  in  each  of  the  counties  of  Fairfield,  Licking,  and  Perry 
to  solicit  applications  for  insurance  in  the  Jefferson  Fire  Insur* 
ance  Company,  to  fix  the  rates  of  premium,  to  receive  the 
premiums,  and  to  forward  the  applications  to  him  at  Lan- 
caster. Such  appointees  would  be  the  agents  of  the  company 
even  if  its  officers  had  no  actual  knowledge  of  their  appoint- 
ment.'* And  the  company  was  held  liable  on  a  contract  of  in- 
surance made  with  subagent  Thompson,  though  the  application 
for  the  policy  did  not  come  to  the  hands  of  the  agent  Towson 
until  two  or  three  days  after  the  fire,  because  of  his  absence 
from  his  office,  and  the  company  then  refused  to  issue  the 
policy.  And  the  general  principle  that  where  subagents  are 
necessary  to  the  proper  transaction  and  carrying  on  of  the  busi- 
ness committed  to  the  agent,  the  latter  has  implied  authority  to 
appoint  subagents,  is  declared  in  effect  in  the  case  of  Bodine  v. 
Exchange  Fire  Ins.  Co.,  61  N.  Y.  117,  10  Am.  Eep.  666. 

^^^  The  maxim,  *T)elegatus  non  potest  delegare,''  does  not 
apply  in  such  case,  though  the  service  inherently  is  of  a  personal 
character,  because  authority  to  delegate  delegated  powers  is 
foimd  by  implication  from  the  extent  and  general  nature  of 
the  business  in  the  original  authorization  to  the  general  agent. 
The  power  delegated  to  the  agent  in  express  terms,  being  such 
as  to  require  the  services  of  subagents,  carries  with  it  the  power 
to  appoint  subagents,  whatever  the  nature  of  the  service  in  re- 
spect of  being  in  itself  a  personal  confidence  may  be,  for  a 
principal  may,  of  course,  delegate  to  an  immediate  agent 
clothed  with  duties  involving  the  exercise  of  personal  skill  and 
judgment,  the  power' of  devolving  such  duties  upon  subagents. 
It  was  the  absence  of  bases  for  the  application  of  this  doctrine 
of  implied  authorization  to  appoint  subagents  from  the  cases  of 
Waldman  v.  North  British  etc.  Ins.  Co.,  91  Ala.  170,  24  Am. 
St  Bep.  883,  8  South.  CyC>(y,  and  Snrinsrfield  etc.  Ins.  Co.  v. 
De  Jamett,  111  Ala.  248,  10  South.  095,  that  distinguishes  those 
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«ases  from  the  present  one.  There  was  in  those  cases  no  ground, 
«uch  as  is  found  here,  for  saying  that  although  the  duties  im- 
jposed  on  the  agent  were  of  a  personal  nature,  he  yet  could  dele- 
jgate  them  because  authorized  so  to  do  by  necessary  or  fair 
implication  in  his  own  commission — ^a  proposition  recognized  in 
nth*  cases  cited  in  Waldman  v.  North  British  etc.  Ins.  Co.,  91 
^\k.  170;  Johnson  v.  Cunningham,  1  Ala.  258;  Mound  City  etc. 
ias.  Co.  V.  Huth,  49  Ala.  638.  And  while  we  adhere  to  what 
-was  there  said  and  repudiate  a  contrary  dictum  in  the  case  of 
Syndicate  Ins.  Co.  v.  Cdtchings,  104  Ala.  176,  16  South.  46,  we 
laold  that  they  do  not  apply  here. 

Upon  this  part  of  the  case  our  conclusion,  therefore,  is  that 
it  was  open  to  the  jury  to  find  that  Glenn  had  authority  to  ap- 
]|Mmt  McGilvray  to  make  the  alleged  contract  sued  on,  and  hence 
-that  the  court  properly  refused  the  affirmative  charge  requested 
l>y  the  defendant. 

But,  as  has  been  indicated  in  what  we  have  said,  the  ri^ht 
<of  the  jury  to  find  that  Glenn  had  authority  to  appoint  Mc- 
^Jilvray  a  subagent  of  the  defendant  to  make  this  alleged  con- 
^xact  of  insurance  with  the  plaintiffs  at  Enterprise  depended 
lapon  their  reaching  the  conclusion  from  all  the  circumstances 
^©f  the  transaction  that  Enterprise  was  "in  the  vicinity^*  of  Do- 
>ihan,  within  ***  the  meaning  of  Glenn^s  commission,  for  there 
lis  no  pretense  either  that  Glenn  actually  had  any  authority  or 
rthat  he  was  in  any  way  held  out  by  the  defendant  as  having 
^ny  authority  except  in  Dothan  and  its  vicinity.  While  there 
vmay  be  a  case  or  two  which  seem  to  hold  that  an  agent  under 
?€uch  commission  may  bind  his  principal  beyond  the  territorial 
-•limits  of  his  agency  upon  the  bare  consideration  that  within 
:6uch  limits  he  is  a  general  agent,  we  cannot  subscribe  to  the 
•^doctrine.  To  establish  it  would  lead  to  most  astounding  re- 
tfiults.  It  would  be  in  effect  to  deprive  a  principal  of  all  power 
-to  circumscribe  the  territory  to  be  covered  by  the  agent,  to  deny 
.him  the  right  to  confine  the  exercise  of  the  delegated  authority 
to  a  particular  town,  or  county,  or  state,  or  even  country,  and 
an  agent  for  "Dothan  and  vicinity^^  might  not  only  exercise 
.his  authority  in,  and  in  respect  of  subject  matter  situated  in, 
ZMobile  or  Chicago,  Califomia,  or  Maine,  or  Canada,  or  China, 
'^but  he  might  appoint  subagents  to  monopolize  and  carry  on 
^he  principal's  business  in  all  those  distant  places  and  countries. 
*To  the  contrary,  we  hold  that  under  such  an  appointment  the 
-.authority  of  the  agent,  though  he  be  a  general  agent  in  the 
'broadest  sense  within  the  prescribed  area,  cannot  be  exercised 
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either  by  lumself  or  fhrough  snbagents  outside  of  tlie  territorial 
limits  set  down  in  his  conimission;  and  that  in  this  case  the- 
defendant  company  was  not  at  all  bound  by  the  acts  of  Mo— 
Gilyray  tmless  the  locus  of  the  risk  which  he  nominally  nndef>* 
took  for  the  company  was  within  the  yicinity  of  Dothan  in  the* 
sense  the  term  is  used  in  Olenn's  appointment.    A  part  of  thc^ 
Gonrfs  general  charge  to  the  jury  to  which  an  exception  was 
reserved  is  not  in  harmony  witii  these  views.    It  is  as  follows  r 
'*The  certificate  of  [Glenn's]  authority  introduced  in  evidences 
tends  to  limit  this  authority  to  a  particular  locality;  but  tbi» 
would  be  in  the  nature  of  private  instrtictions  to  him  [Glenn]f 
80  far  as  other  parties  are  concerned,  and  the  limitations  con-- 
tained  therein  are  not  such  as  to  defeat  the  appointment  hy 
Mr.  Glenn  of  a  subagent,''  meaning,  of  course,  and  necessarily, 
a  subagent  beyond  the  territory  covered  by  ^^  Glenn's  agency^ 
There  was  abundant  evidence  to  lead  the  jury  to  the  conclusio]i.\ 
that  the  risk  assumed  to  be  undertaken  by  McGilvray  purporting - 
to  act  as  subagent  for  defendant  under  Glenn  was  clearly  out-  ■ 
side  of  and  beyond  Glenn's  territory;  and  this  instmetkii  t 
authorized  them  to  hold  the  defendant  bound  by  McGilvrays'^' 
acts,  although  they  should  find  in  line  with  this  evidence  that 
he  was  acting  in  respect  of  a  matter  entirely  beyond  the  limita 
of  the  defendant's  authorization  to  Glenn.    This  part  of  the-. 
court's  charge  was  manifestly  erroneous,  and,  most  likely,  very* 
injurious  to  the  defendant,  and  the  giving  of  it  must  work  m 
reversal  of  the  judgment. 

We  discover  no  error  in  the  other  parts  of  the  general  charge* 
to  which  exceptions  were  reserved  nor  in  the  rulings  of  the  court 
upon  charges  requested.  All  these  rulings  proceed  upon  th& 
ground  that  if  Enterprise  was  within  Glenn's  territory  he  had 
a  right  to  bind  the  company  on  risks  at  that  point  through  a. 
subagenty  a  proposition  we  have  considered  and  approved. 

The  fact  that  Glenn  was  defendant's  general  agent  for  Dothan> 
and  vicinity  was  clearly  proved  by  competent  evidence.  We  do- 
not  think  the  court  erred  in  any  of  its  rulings  as  to  the  ad* 
missibility  of  the  acts  and  declarations  of  this  general  agent 
which  tended  to  show  the  limits  of  the  territory  embraced  im 
his  agency. 

Beversed  and  remanded. 

Ty9am  J.,  DIsMntlng,  said  that  "In  the  absence  of  an  evidence 
that  the  insured  had  knowledge  of  the  limitation  in  the  power  of  at* 
tomey  to  Glenn  restricting  his  doing  of  business  for  his  comi^nj- 
to  a  preacrfbed  territory,  and  in  view  of  the  requirements  of  th^ 
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statute  regulating  the  manner  of  doing  business  by  foreign  insur- 
ance companies  to  the  end  of  requiring  their  agents  in  this  state 
to  be  regularly  commissioned  and  licensed  before  the  company  can 
make  contracts  of  Insurance  on  property  in  this  state,  and  when  so 
commissioned  and  licensed  the  agent  is  authorized  to  make  contracts 
of  insurance  in  Alabama,  I  think,  under  the  facts  of  this  case,  that 
the  limitations  in  the  power  of  attorney  can  have  no  effect  upon 
the  liability  of  the  defendant  upon  the  contract"  The  Jnstlce  held 
that  this  was  the  case  of  an  agent  commissioned  by  the  state  of 
Alabama,  under  the  statute,  to  do  business  anywhere  in  the  state, 
but  with  a  secret  limitation  upon  his  authority  as  to  territorial 
limits,  who  made  a  contract  with  the  assured,  who  had  no  knowl- 
edge of  the  limitation,  but  who  had  the  right  to  i^esume  that  the 
agent  was  acting  under  the  general  authority  conferred  by  his 
state  commission.  Under  such  a  state  of  facts  the  company  is  lia- 
ble under  a  well-recognized  and  elementary  principle  of  agency: 
Citing  Piedmont  etc  Ins.  Go.  y.  Young,  68  Ala.  47G,  29  Am.  Rep. 
770;  Montgomery  etc  Ry.  Co.  y.  Kolb,  73  Ala.  896,  49  Am.  Rep.  54; 
Louiayllle  Coffin  Co.  y.  Stokes,  78  Ala.  372;  Wheeler  y.  McGuire,  86 
Aia.  398,  5  South.  190;  Gibson  y.  Hardware  Co.,  94  Ala.  346,  10 
South.  304;  Tennessee  etc  Co.  y.  Kayanaugh,  101  Ala.  1,  13  South. 
203;  Montgomery  Furniture  Co.  y.  Hardaway,  104  Ala.  100,  16 
South.  29,  and  Sweetser  y.  Shorter,  123  Ala.  618,  26  South.  296. 


When  a  Contract  of  Insurance  is  Complete  is  considered  In  the 
monographic  note  to  New  York  Life  Ins.  Co.  y.  Babcock,  69  Am.  St. 
Rep.  143-153.  A  contract  of  insurance,  or  to  insure,  may  exist 
without  either  the  payment  of  the  premium  or  the  deliyery  of  the 
policy:  Western  Assur.  Co.  y.  McAlpln,  23  Ind.  App.  220,  77  Am.  St 
Rep.  423,  55  N.  E.  119.  But  see  Chamberlain  y.  Prudential  Ins.  Co., 
109  Wis.  4,  83  Am.  St  Rep.  851,  86  N.  W.  128. 

Subagenta.— While  an  agent  may  employ  others  to  assist  him  in 
the  purely  ministerial  details  of  his  employment,  he  cannot,  as  a 
rule,  employ  subagents  to  do  the  essentials  of  the  agency,  Inyolying 
the  skill,  intelligence,  responsibility,  and  judgment  that  is  at  the 
yery  bottom  of  the  employment:  Kohl  y.  Beach,  107  Wis.  409,  81 
Am.  St  Rep.  849,  83  N.  W.  657;  McCroskey  y.  Hamilton,  108  Ga. 
640,  75  Am.  St  Rep.  79,  34  S.  B.  Ill;  monographic  note  to  Dayis  y. 
King,  60  Am.  St  Rep.  112. 
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THREEFOOT  BROTHERS  &  CO.  ▼.  HILLMAN. 

[130  Ala.  244,  30  South.  513.] 

MORTGAGES.— THE  RIGHT  OP  A  JUNIOR  MORTGAGBB 
to  have  lands,  covered  by  senior  mortgages,  sold  in  the  inverse  order 
of  their  alienation,  is  destroyed  by  the  foreclosure  of  a  senior  mort- 
gage and  their  sale  to  a  third  party,  no  notice  of  the  equity  of  the 
Junior  mortgagee  having  been  averred  or  proven,    (p.  40.) 

MARRIED  WOMEN.— UNDER  THE  ALABAMA  CODE  OP 
1886,  A  MARRIED  WOMAN  WAS  SUI  JURIS  only  as  to  her 
separate  estate,    (p.  41.) 

MARRIED  WOMAN,  WARRANTY  OP.— A  married  woman, 
who  Joins  in  a  mortgage  upon  her  husband's  property  for  the  pur- 
pose of  releasing  her  dower  and  homestead  rights,  is  not  bound  by 
way  of  estoppel  by  a  statutory  warranty  contained  in  the  mortgage, 
because  she  is  under  a  legal  disability  to  make  such  a  covenant 
<p.  41.) 

MARRIED  WOMAN— SUBSEQUENT  TITLE.— A  married 
woman  who  is  not  bound  by  a  covenant  of  warranty  in  a  mortgage 
of  her  husband's  property  in  which  she  Joins  is  not  estopped  from 
setting  up  her  title  to  such  property  subsequently  acquired,    (p.  41.) 

AN  ESTOPPEL  GROWING  OUT  OP  A  WRITTEN  CON- 
TRACT AND  NOT  RESTING  IN  PAIS,  which  has  the  effect  to 
pass  and  vest  the  legal  title,  can  be  asserted  in  a  court  of  law. 
(p.  41.) 

MORTGAGE.— A  JUNIOR  MORTGAGEE  HAS  THE  RIGHT 
TO  REDEEM  from  a  senior  encumbrance,  after  the  maturity  of  the 
prior  indebtedness,  but  he  cannot  compel  a  senior  mortgagee  to  fore- 
close his  mortgage,    (p.  42.) 

MORTGAGES— PRIORITY.— Where  there  are  two  mortgages 
on  the  same  land,  and  the  senior  mortgagee,  under  a  power  of  sale 
contained  in  the  mortgage,  sells  the  land,  taking  a  purchase  money 
mortgage  therefor,  it  is  a  lien  superior  to  the  mortgage  held  by  the 
Junior  mortgagee,    (p.  42.) 

Bill  in  equity  by  a  junior  mortgagee  to  redeem,  filed  Sep- 
tember 8,  1896.  February  11,  1892,  Hillman,  his  wife,  and 
another  executed  a  mortgage  to  Maxwell,  Peale  &  Allen.  On 
April  15,  1893,  the  same  parties  executed  two  mortgages  on  the 
same  and  other  land  to  the  British  American  Mortgage  Com- 
pany. The  last  pa3rment  on  this  debt  fell  due  November  1, 
1897.  May  30,  1893,  Maxwell,  Peale  &  Allen  executed  to  the 
British  and  American  Mortgage  Company  a  waiver  of  the  prior- 
ity of  their  mortgage.  On  June  27,  1893,  Hillman  and  wife 
executed  a  mortgage  to  complainants  on  lands  covered  by  the 
other  mortgages,  which  was  subordinate  to  the  other  mortgages. 
May  9,  1896,  Maxwell,  Peale  &  Allen,  foreclosed  their  mort- 
gage, under  a  power  of  sale,  Hillman'e  wife  purchasing  the  land* 
Hie  oomplaint  eharged  conspiracy  between  the  parties  to  de* 
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fraud  the  complainants^  and  prayed  for  permission  to  redeem 
the  land.  Decree  that  the  complainants  not  entitled  to  the 
relief  prayed  for,  and  that  the  bill  be  dismissed. 

Smith  &  Harkness  and  A.  B.  McEachin,  for  the  appellant. 

B.  Chapman,  S.  C.  IL  Amason,  and  Altman  &  Brockway, 
contra. 

»»  TYSON,  J.  The  right  of  complainant,  if  it  ever  existed,, 
to  have  the  lands  mortgaged  to  Maxwell,  Peale  &  Allen,  sold  in 
the  inverse  order  of  their  alienation  was  destroyed  by  the  fore* 
closure  of  that  mortgage  and  the  purchase  of  the  lands  at  the 
sale  by  the  respondent,  Mrs.  Hillman — ^no  notice  of  their  equity 
having  been  averred  or  proven:  Pitts  v.  American  Freehold 
Land  Mortgage  Co.,  123  Ala.  469,  26  South.  286.  Obviously, 
to  avoid  this  result,  the  complainants  made  the  charge  in  their 
bill  that  the  foreclosure  sale  was  fraudulent,  in  this,  that  there 
was  a  conspiracy  between  the  mortgagee,  the  mortgagors,  and 
the  purchaser,  to  defeat  them  in  the  collection  of  their  debt^ 
and  that,  in  fact,  there  was  nothing  due  to  the  mortgagees  upon 
their  mortgage  when  the  sale  was  had.  The  evidence  utterly 
fails  to  sustain  this  charge.  ^^^  On  the  contrary,  it  establishes 
clearly  and  beyond  cavil,  that  the  amount  bid  at  the  sale  by  the 
purchaser  was  the  balance  due  upon  the  mortgage  debt,  and  the 
sale  was  fairly,  openly,  and  publicly  conducted,  and  not  the 
semblance  of  a  conspiracy  shown  between  any  persons  to  de- 
fraud or  injure  the  complainants. 

The  bill  is  without  equity  to  enforce  complainants'  statutory 
right  of  redemption  as  against  the  purchaser,  Mrs.  Hillman^ 
and  we  do  not  understand  that  they  make  that  insistence :  Code, 
sec.  3607;  Beebe  v.  Buxton,  99  Ala.  117, 12  South.  667;  Beatty 
V.  Brown,  101  Ala.  695,  14  South.  868,  and  authorities  cited 
therein. 

The  lands  conveyed  by  the  mortgage  to  the  complainants 
and  which  they  purchased  at  the  foreclosure  sale  had  under  it 
belonged  to  Mrs.  Hillman's  husband.  It  is  true,  she  joined 
in  the  mortgage  as  his  wife,  doubtless  for  the  purpose  of  convey- 
ing her  dower  and  homestead  rights,  as  these  were  the  only 
rights  which  she  was  entitled  to  in  the  lands.  Having  pui^ 
chased  these  lands  at  the  foreclosure  sale  of  the  mortgage 
held  by  Maxwell,  Peale  &  Allen,  to  which  the  complainants 
title  was  subordixiate,  it  is  contended  that,  because  the  mortgage 
of  oomplainants  contained  a  statutory  warranty,  the  title  she 
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acquired  inured  to  their  benefit  and  passed  eo  instanti  to  them. 
The  mortgage  to  complainants  was  executed  and  foreclosed 
while  the  code  of  1886  was  in  force^  and,  indeed^  the  purchase 
by  Mrs.  Hillman  was  while  the  provision  of  that  code  governed. 
Under  its  provisions  she  was  only  sni  juris  as  to  her  separate 
estate,  with  limitations  imposed  upon  her  right,  not  necessary 
here  to  enumerate,  to  contract,  alienate  and  mortgage  it:  Code 
1886,  sec  2341  et  seq.  Had  the  property  conveyed  by  mortgage 
to  the  complainants  been  owned  by  Mrs.  Hillman,  instead  of  by 
her  husband,  the  debt  secured  by  the  mortgage  being  his  debt  and 
not  hers,  the  mortgage  would  have  been  void,  and  its  recitals 
would  not  have  worked  an  estoppel  as  against  her :  Bichardson 
V.  Stephens,  122  Ala.  301,  25  South.  39 ;  Price  v.  Cooper,  123 
Ala.  392,  26  South.  238.  The  debt  and  the  land  conveyed, 
however,  as  we  have  said,  were  both  her  husband's.  The 
statutes  relieving  her  from  the  bonds  of  coverture  do  not  go  to 
the  extent  ^^^  of  making  her  sui  juris  as  to  her  dower  and 
homestead  rights  in  her  husband's  lands.  Her  act  of  war- 
ranty by  joining  in  the  mortgage  for  the  purpose  of  releasing 
those  rights,  being  purely  contractual,  cannot  operate  by  estop- 
pel to  bind  her,  because  she  labored  under  a  legal  disability  to 
make  such  covenant.  Mrs.  Hillman,  not  being  bound  by  the 
covenants  of  warranty  in  the  mortgage  is  not  estopped  from  set- 
ting up  her  title  subsequently  acquired :  Gonzales  v.  Hukil,  49 
Ala.  260,  20  Am.  Bep.  282;  Chapman  v.  Abrahams,  61  Ala. 
108.  If  not  so  estopped,  the  title  she  acquired  by  her  purchase 
at  the  foreclosure  sale  did  not  inure  to  complainants.  For  it  is 
upon  the  principle  of  estoppel  that  the  doctrine  contended  for 
by  complainants  is  made  to  rest:  Chapman  v.  Abrahams,  61 
Ala.  108,  and  cases  cited  therein;  Owen  v.  Bankhead,  76  Ala, 
148 ;  Sayre  v.  Sheffield  Land  Co.,  106  Ala.  440,  18  South.  101. 
But,  independent  of  this,  the  estoppel  attempted  to  be  asserted 
by  complainants  as  purchasers  at  their  mortgage  sale,  if  it 
existed,  could  be  invoked  successfully  in  a  court  of  law  and 
cannot  alone  be  made  the  predicate  for  affirmative  relief  in  a 
court  of  equity.  In  other  words,  if  Mrs.  Hillman  had  bound 
herself  by  the  covenants  of  warranty  in  the  mortgage,  the  com- 
plainants in  an  action  of  ejectment  or  in  an  action  in  the 
nature  of  ejectment  could  have  invoked  the  estoppel  and  re- 
covered the  possession  of  the  lands  from  her.  Such  estoppel, 
growing  out  of  a  written  contract  and  not  resting  in  pais, 
would  have  the  effect  to  pass  and  vest  the  legal  title,  which,  of 
course^  can  always  be  asserted  in  a  court  of  law:  McQee  v. 
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Eastis,  5  Stew.  &  P.  426;  Kennedy  v.  McCartney,  4  Port.  lU; 
Bean  v.  Welsh,  17  Ala.  770;  Carter  t.  Chaudron,  21  Ala.  91; 
Sayre  v.  Sheffield  Land  Co.,  106  Ala.  440,  18  South.  101. 

It  is  also  true  that  Mrs.  HiUman,  by  the  purchase,  acquired 
the  ownership  or  title  to  the  lands  subject  to  the  senior  mortgage 
held  by  the  British  and  American  Mortgage  Company,  Limited. 
As  against  that  company  she  has  only  an  equity  of  redemption — 
a  right  to  pay  oflf  and  discharge  the  debt  to  it — an  equity  which 
also  belongs  to  the  complainants  and  which  may  be  preserved  by 
them  in  the  same  way.  This,  however,  they  cannot  do  until 
^^^  a  maturity  of  that  debt.  Nor  can  they  force  that  com- 
pany to  foreclose  its  mortgage:  Kelly  v.  Longshore,  78  Ala. 
203 ;  Wimberly  v.  Mayberry,  94  Ala.  240,  10  South.  157 ;  Mims 
V.  Cobb,  110  Ala.  577, 18  South.  309.  Nor  have  they  a  superior 
right  to  the  lands  as  against  Maxwell,  Peale  &  Allen  acquired 
under  the  mortgage  executed  to  the  latter  by  Mrs.  HiUman  to 
secure  the  purchase  price  agreed  to  be  paid  by  her  at  the  fore- 
closure sale:  Jones  v.  Davis,  121  Ala.  348,  25  South.  789; 
Fouche  V.  Swain,  80  Ala.  151 ;  Hassell  t.  Hassell,  129  Ala.  326, 
29  South.  695. 

Affirmed* 


Married  Women— Warranty  of  .—The  legal  effect  of  a  wife  Joining 
In  the  deed  of  her  husband  Is  to  release  her  dower  and  alienate  the 
homestead.  She  Is  not  a  covenantor  In  the  covenants  of  seisin,  war- 
ranty, and  against  encumbrances,  contained  In  the  Instrument. 
Such  covenants  proceed  from  and  bind  the  husband  alone:  Curry  v. 
American  etc.  Mort  Co.,  107  Ala.  429,  54  Am.  St  Bep.  106,  18  South. 
*  328;  and  a  woman  who  joins  her  husband  In  a  warranty  deed  of 
his  land  is  not  estopped  to  assert  an  after-acquired  title:  Sanford  v. 
Kane,  133  111.  199,  23  Am.  St  Rep.  602,  24  N.  B.  414. 

On  the  Bight  of  a  Junior  Mortgage  to  redeem  from  a  sale  under 
a  senior  mortgage,  see  Oreenebaum  v.  Davis,  131  Cal.  146,  82  Am. 
St  Rep.  338,  63  Pac.  165;  Long  v.  Richards,  170  Mass.  120,  64  Am. 
St  Rep.  281,  48  N.  E.  1083;  Cram  v.  Cottrell,  48  Neb.  646,  58  Am.  St 
Rep.  714,  67  N.  W.  452;  monographic  note  to  Horn  T.  Indlanapc^ 
Nat  Bank,  21  Am.  St  Rep.  247. 
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BIEMINGHAM  RAILWAY  AND  ELECTEIO  COMPANY 

V.  BAIRD. 

[130  Ala.  334,  30  South.  45a] 

CARRIERS  OF  PASSENGERS.— FOR  TORTS  COMMITTED 
BY  THE  EMPLOYES  OF  COMMON  CARRIERS  upon  persons  who 
are  not  passengers,  the  employer  Is  not  liable  unless  the  act  was  in 
a  sense  in  the  line  of  duty  Imposed  by  the  employment,    (p.  44.) 

A  COMMON  CARRIER  IS  UNDER  A  DUTY  NOT  ONLY  TO 
CARRY  PASSENGERS  SAFELY  and  expeditiously  between  the 
termini  of  the  route  embraced  in  the  contract,  but  also  to  conserve 
by  every  reasonable  means  their  convenience,  comfort,  and  peace 
throughout  the  Journey,    (p.  44.) 

A  COMMON  CARRIER  IS  UNDER  A  DUTY  TO  PROTECT 
EACH  PASSENGER  PROM  INSULT,  indignities,  and  personal  vio- 
lence, and  ft  is  immaterial  whether  the  disturbance  of  the  passen- 
ger's peace,  comfort  and  personal  security  comes  from  another  pas- 
senger, a  trespasser,  or  a  servant  of  the  carrier,    (p.  44.) 

CARRIERS  OF  PASSENGERS.— WHEN  A  WRONG  IS 
DONE  TO  A  PASSENGER  BY  THE  CARRIER'S  OWN  SER- 
VANT,  it  is  of  no  consequence  that  the  act  has  no  relation  to  a  duty 
within  the  scope  of  the  servant's  employment    (pp,  44,  45.) 

MASTER  AND  SERVANT— SCOPE  OF  EMPLOYMENT.— 
The  doctrine  that  a  master  is  not  liable  for  the  willful  and  malicious 
acts  of  his  servant  when  acting  outside  the  scope  of  his  employniient 
does  not  apply  when  the  acts  are  done  by  a  common  carrier's  ser- 
vant to  a  passenger,    (p.  45.) 

RAILWAYS.— A  CONDUCTOR  HAS  NO  RIGHT  TO  AS- 
SAULT A  PASSENGER  IN  RETALIATION  for  an  assault  com- 
mitted upon  himself  or  upon  another  passenger,    (p.  49.) 

RAILWAYS.— A  CONDUCTOR  MUST  NOT  ASSAULT  A 
PASSENGER  FOB  ABUSIVE  WORDS,  or  in  revenge  or  punish- 
ment under  any  circumstances,    (p.  49.) 

RAILWAYS.— IF  A  CONDUCTOR  ASSAULTS  A  PASSEN- 
GER  OTHERWISE  THAN  UNDER  A  NECESSITY  to  defend  him- 
self or  a  imssenger  from  battery,  or  In  rightfully  ejecting  a  passen* 
ger,  the  carrier  is  liable,    (p.  50.) 

RAILWAYS— ASSAULT  BY  CONDUCTOR.— THE  FAULT 
OF  A  PASSENGER,  short  of  producing  a  necessity  to  strike  in  self- 
defense,  will  neither  justify  a  conductor  in  striking,  nor  relieve  the 
carrier  from  liability  for  his  acts.    (p.  50.) 

CARRIERS— DAMAGES.— IN  AN  ACTION  BY  AN  INFANT 
PASSENGER  FOR  AN  UNJUSTIFIABLE  ASSAULT  AND  BAT- 
TERY committed  on  him  by  a  conductor,  a  verdict  of  two  thousand 
five  hundred  dollars  is  not  ezcesslva    (p.  54.) 

Action  by  an  infant  passenger  against  a  street  railway  com- 
pany for  personal  injuries  inflicted  by  a  conductor.  The  assault 
and  battery  was  shown  to  be  without  legal  necessity  or  excuse. 

Walker,  Porter  &  Walker  and  Hugh  Morrow,  for  the  ap- 
pellant. 

Lane  &  White,  contra. 
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•*•  McCLELLAN,  C.  J.  There  appears  to  be  some  diver- 
gence of  opinion  as  to  a  common  carrier's  liability  for  an 
assault,  and  the  like,  committed  by  its  agent  npon  a  passenger 
when  the  agent  is  acting  beyond  the  scope  of  his  employment 
in  the  usual  acceptance  of  lliat  phrase.  Of  course,  the  law  is 
well  settled  that  for  torts  committed  by  such  agents  or  em- 
ployte  upon  persons  who  are  not  passengers,  the  employer  is 
not  liable,  unless  the  act  was  in  a  sense  in  the  line  of  duty 
imposed  by  the  employment,  as  where  a  conductor  of  a  train, 
being  under  duty  to  the  railway  company,  and  haying  authority 
to  eject  persons  not  entitled  to  carriage,  commits,  out  of  his 
own  malice  and  personal  ill-will  toward  such  a  person,  an  un- 
necessary assault  upon  him  in  ejecting  him  from  the  train,  the 
wrongful  act,  though  against  the  express  rules  and  regulations 
of  the  carrier,  is  yet  within  the  scope  of  the  conductor's  em- 
ployment, and  the  company  would  be  liable  in  damages  for  it; 
but  the  reverse  would  be  true — the  company  would  not  be  liable 
— ^if  such  conductor  should  assault  a  person  standing  by  the 
side  of  the  train,  for  instance,  and  having  no  relations  with  the 
carrier,  nor  in  any  way  encroaching  upon  the  rights  of  the 
carrier,  for  in  this  latter  case  the  wrongful  act  of  the  conductor 
would  have  no  connection  with  his  duties  to  the  company  and 
would  be  entirely  beyond  the  scope  of  his  employment.  Such 
is  the  law  as  between  trespassers  and  strangers  generally,  on  the 
one  hand,  and  the  carrier  on  the  other.  But  as  between  the  cai^ 
rier  and  its  passengers  an  entirely  different  rule  prevails. 
As  to  them,  the  contract  of  carriage .  imposes  upon  the  car- 
rier the  duty  not  only  to  carry  safely  and  expeditiously  be- 
tween the  termini  of  the  route  embraced  in  the  contract,  but 
also  the  duty  to  conserve  by  every  ***  reasonable  means  their 
convenience,  comfort,  and  peace  throughout  the  journey.  And 
this  same  duty  is,  of  course,  upon  the  carrier's  agents.  They 
are  under  the  duty  of  protecting  each  passenger  from  avoid- 
able discomfort,  and  from  insult,  from  indignities,  and 
from  personal  violence.  And  it  is  not  material  whence  the  dis- 
turbance of  the  passenger's  peace  and  comfort  and  personal 
security  or  safety  comes  or  is  threatened.  It  may  be  from 
another  passenger,  or  from  a  trespasser,  or  other  stranger,  or 
from  another  servant  of  the  carrier,  or,  a  fortiori,  from  fhe 
particular  servant  upon  whom  the  duty  of  protection  peculiarly 
rests.  In  all  such  cases  the  carrier  is  liable  in  damages  to  the 
injured  passenger.  And  it  is  of  no  consequence  when  the 
wrong  is  committed  by  the  carrier's  own  servant,  even  that  ser- 
Taut  ptrticukrlj  charged  with  the  duty  of  conserving  the 
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passenger's  well-being  en  rontey  that  the  -act  bears  no  connection 
or  relation  with  or  to  the  duties  of  snch  servant  to  the  carrier, 
and  is  not  committed  as  an  incident  to  the  discharge  of  any 
duty,  but  is  utterly  violative  of  all  duty  and  apart  and  away 
from  the  scope  of  employment  as  that  term  is  understood  in 
the  class  of  cases  first  above  referred  to.  The  carrier  is  liable 
in  such  cases,  because  the  act  is  violative  of  the  duty  it  owes 
through  the  servant  to  the  passenger,  and  not  upon  the  idea 
that  the  act  is  incident  to  a  duty  within  the  scope  of  the  ser- 
vant's employment;  and  it  is  manifestly  immaterial  that  the  act 
may  have  been  one  of  private  retribution  on  the  part  of  the 
servant,  actuated  by  personal  malice  toward  the  passenger,  and 
having  no  attribute  of  service  to  the  carrier  in  it.  It  is  wholly 
inapt  and  erroneous  to  apply  the  doctrine  of  scope  of  employ- 
ment, as  ordinarily  understood,  to  such  an  act.  Its  only  rela- 
tion to  the  scope  of  the  servant's  employment  rests  upon  the 
disregard  and  violation  of  a  duty  imposed  by  the  employment. 
This  is,  beyond  question,  we  think,  the  true  doctrine  on  prin- 
ciple, and  while,  as  indicated  above,  there  are  adjudications 
against  it,  the  great  weight  of  authority  supports  it.  The 
doctrine  is  well  stated  in  Goddard  v.  Grand  Trunk  Ry.  Co.,  57 
Mo.  202,  2  Am.  Eep.  39,  as  follows :  "The  defendants  ®^  con- 
tend that  they  are  not  liable,  because,  as  they  say,  the  brake- 
man's  assault  upon  the  plaintiff  was  willful  and  malicious,  and 
was  not  directly  nor  impliedly  authorized  by  them.  They  say 
the  substance  of  the  whole  case  is  this,  that  'the  master  is  not 
responsible  as  a  trespasser,  unless,  by  direct  or  implied  author- 
ity to  the  servant,  he  consents  to  the  unlawful  act.'  The  fal- 
lacy of  this  argument,  when  applied  to  the  common  carrier  of 
passengers,  consists  in  not  discriminating  between  the  obliga- 
tion which  he  is  under  to  his  passenger,  and  the  duty  which  he 
owes  a  stranger.  It  may  be  true  that  if  the  carrier's  servant 
willfully  and  maliciously  assaults  a  stranger,  the  master  will 
not  be  liable;  but  the  law  is  otherwise  when  he  assaults  one  of 
his  master's  passengers.  The  carrier's  obligation  is  to  carry 
his  passengers  safely  and  properly,  and  to  treat  him  respectfully, 
and  if  he  intrusts  the  performance  of  this  duty  to  his  servants, 
the  law  holds  him  responsible  for  the  manner  in  which  they 
execute  the  trust.  The  law  seems  to  be  now  well  settled  that 
the  carrier  is  obliged  to  protect  his  passenger  from  violence  and 
insult,  from  whatever  source  arising.  He  is  not  regarded  as 
an  insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger;  but  he  is  bound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are  capable  of  to  make 
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his  passenger's  journey  safe  and  comfortable.  He  must  not 
only  protect  his  passenger  against  the  violence  and  insults  of 
strangers  and  copassengers^  but^  a  f ortiori,  against  the  violence 
and  insults  of  his  own  servants.  If  this  duty  to  the  passenger 
is  not  perf ormed,  if  this  protection  is  not  furnished^  but,  on  the 
contrary,  the  passenger  is  assaulted  and  insulted,  through  the 
negligence  or  the  willful  misconduct  of  the  carrier's  servant, 
the  carrier  is  necessarily  responsible.  And  it  seems  to  us  it 
would  be  cause  of  profound  regret  if  the  law  were  otherwise/' 
The  same  principles  are  declared  in  Dwindle  v.  New  York  Gent, 
etc.  E.  B.  Co.,  120  N.  Y.  117,  17  Am.  St.  Eep.  611,  24  U".  E. 
319,  following  Stewart  v.  Brooklyn  etc.  B.  B.  Co.,  90  N.  Y. 
588,  43  Am.  Bep.  185,  in  this  language:  ^'The  idea  that  the 
servant  of  a  carrier  of  persons  may,  in  the  intervals  between 
rendering  personal  services  to  the  *^  passenger  for  his  accom- 
modation, assault  the  person  of  the  passenger,  destroy  his  con- 
sciousness, and  disable  him  from  further  pursuit  of  his  journey, 
is  not  consistent  with  the  duty  that  the  carrier  owes  to  the 
passenger,  and  is  little  less  than  monstrous.  While  this  gen- 
eral duty  rested  upon  the  defendant  to  protect  the  person  of 
the  passenger  during  the  entire  performance  of  the  contract, 
it  signifies  but  little  or  nothing  whether  the  servant  had  or  had 
not  completed  the  temporary  or  particular  service  he  was  per- 
forming, or  had  completed  the  performance  of  it,  when  the  blow 
was  struck.  That  blow  was  given  by  a  servant  of  the  defendant 
while  the  defendant  was  performing  its  contract  to  carry  safely 
and  to  protect  the  person  of  the  plaintiff,  and  was  a  violation  of 
such  a  contract."  And  in  Stewart's  case,  just  referred  to,  it 
was  held  that  where  a  passenger  on  one  of  defendant's  street- 
cars was  unjustifiably  attacked  and  beaten  by  the  driver,  who 
was  aUo  acting  as  the  conductor,  because  said  passenger  inter- 
fered to  prevent  him  from  beating  a  newsboy  who  had  gotten 
on  the  car,  it  was  held  that  the  defendant  was  liable,  the  court 
declaring  that  the  rule  relieving  a  master  from  liability  for  a 
malicious  injury  inflicted  by  a  servant  when  not  acting  within 
the  scope  of  his  employment  did  not  apply  between  a  common 
carrier  of  passengers  and  a  passenger.  Judge  Tracy  thus  de- 
claring the  doctrine:  "By  the  defendant'b  contract  with  the 
plaintiff  it  had  undertaken  to  carry  him  safely,  and  to  treat 
him  respectfully,  and  while  a  common  carrier  does  not  under- 
take to  insure  against  any  injury  from  every  possible  danger, 
he  does  undertake  to  protect  the  passenger  against  any  injury 
from  the  negligence  or  willful  misconduct  of  its  servants  while 
engaged  in  performing  a  duty  which  the  carrier  owes  to  the 


Nov.  1900.]    BiBMiNGHAM  Ry.  ETa  Co,  V.  Baibd.  47 

passenger.  A  common  carrier  is  bounds  so  far  as  practicable^ 
to  protect  his  passengers,  while  being  conveyed,  from  violence 
committed  by  strangers  and  copassengera,  and  he  undertakes 
absolutely  to  protect  them  against  the  misconduct  of  its  own 
servants  engaged  in  excuting  the  contract/'  or,  as  otherwise 
therein  expressed,  ''from  an  assault  committed  upon  a  pas* 
senger  by  a  servant  intrusted  **''  with  the  execution  of  a  con- 
tract of  a  common  carrier.''  And  so  in  North  Carolina  it  has 
been  decided  that  it  is  the  duty  of  a  common  carrier  not  only 
to  carry  its  passengers  safely,  but  to  protect  them  from  ill- 
treatment  from  its  servants,  other  passengers,  and  intruders; 
and  it  is  liable  for  an  injury  or  ill-treatment  committed  by  its 
servants,  whether  in  the  line  of  their  employment  or  not :  White 
T.  Norfolk  etc.  B.  B.  Co.,  116  N.  C.  631,  44  Am.  St.  Bep.  489, 
20  S.  B.  191.  So  in  Indiana  it  has  been  declared  that  ''one  of 
the  prime  duties  resting  upon  a  railroad  company  is  to  protect 
its  passengers  from  assaults  and  injuries  by  its  servants;  nor 
does  the  question  of  its  liability  for  a  breach  of  this  duty  depend 
upon  whether  or  not  the  servant  in  the  performance  of  the  act 
is  within  the  scope  of  his  employment" :  Indianapolis  Union  B. 
R  Co.  V.  Cooper,  6  Ind.  App.  202,  33  N.  E.  219.  In  Chicago 
etc.  B.  B.  Co.  V.  Tlexman,  9  111.  App.  260,  the  doctrine  is  thus 
declared:  "It  is  undoubtedly  true  that  where  the  employ^  goes 
outside  of  the  line  of  his  employment,  and  for  purposes  of  his 
own  inflicts  an  injury  upon  the  person  of  one  who  has  no  claim 
upon  the  employer  arising  out  of  any  special  relation  existing 
between  them,  being  a  stranger  to  the  master,  the  principle  con- 
tended for  is  properly  applied  and  has  ever  been  enforced  as  a 
rule  of  the  common  law,  but  it  does  not  appear  to  us  that  it 
should  be  extended  so  as  to  embrace  a  case  where  the  employ^ 
of  a  common  carrier,  engaged  in  operating  the  train,  commits  a 
tort  upon  a  passenger  upon  such  train.  In  every  contract  for 
carriage  the  carrier  undertakes,  not  only  that  the  utmost  vigi- 
lance, care,  and  skill  shall  be  exercised  to  safely  transport  the 
passenger  to  his  destination,  but  that  during  the  passenger^s 
transit  he  shall  be  treated  humanely,  and  protected  from  all 
dangers,  from  whatever  source  arising,  so  far  as  the  efforts  of 
the  carrier  or  his  servants  can  be  made  available  for  the  protec- 
tion of  such  passenger/'  The  same  doctrine  obtains  in  Texas, 
where  it  is  thus  stated :  "And  a  carrier  of  passengers  cannot  in- 
voke the  rule  that  the  master  is  not  liable  for  an  injury  result- 
ing from  the  willful  and  malicious  acts  of  his  agents  not  done 
in  the  course  of  his  employment ;  that  rule  does  not  apply  when 
the  injury  is  ****  inflicted  upon  a  passenger  by  the  carrieir's 
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servant*':  Bailroad  Co.  t.  Washington  (Tex.  Civ.  App.),  30  S. 
W.  719.  And  in  Craker  v.  Chicago  etc.  B.  B.  Co.,  36  Wis. 
657,  17  Am.  Bep.  504,  it  was  held  thait  a  female  passenger  who 
had  been  kissed  by  the  conductor  could  recover  from  the  com- 
pany, Byan,  C.  J.,  saying:  '^ut  we  need  not  pursue  the  subject. 
For,  however  that  may  be  in  general,  there  can  be  no  doubt  of 
it  in  those  employments  in  which  the  agent  performs  a  duty 
of  the  principal  to  third  persons,  as  between  such  third  persons 
and  the  principal.  Because  the  principal  is  responsible  for  the 
duty,  and  if  he  delegate  it  to  an  agent,  and  the  agent  fail  to 
perform  it,  it  is  immaterial  whether  the  failure  be  accidental 
or  willful,  in  the  negligence  or  in  the  malice  of  the  agent ;  the 
contract  of  the  principal  is  equally  broken  in  the  negligent  dis- 
regard, or  in  the  malicious  violation,  of  the  duty  by  the  agent. 
It  would  be  cheap  and  superficial  morality  to  allow  one  owing 
A  duty  to  another  to  commit  the  performance  of  his  duty  to  a 
third,  without  responsibility  for  the  malicious  conduct  of  the 
substitute  in  the  performance  of  the  duty.  If  one  owe  bread 
to  another  and  appoint  an  agent  to  furnish  it,  and  the  agent  of 
malice  furnish  a  stone  instead,  the  principal  is  responsible  for 
the  stone  and  its  consequences.  In  such  case9,  malice  is  neg- 
ligence. Courts  are  generally  inclining  to  this  view,  and  this 
court  long  since  affirmed  it/'  Ilavin;^  reference  to  the  rule  as 
to  the  scope  of  employment,  and  to  the  cases  which  apparently 
apply  it  to  passengers,  the  court  of  errors  and  appeals  of  A'ew 
Jersey,  in  a  recent  case,  adopts  the  following  language  of 
Clifford,  J.,  in  Pendleton  v.  Kinsley,  3  Cliff.  416,'  Fed.  Cas.  No. 
10,922 :  "Adjudged  cases  may  be  referred  to  which  support  that 
proposition  without  qualification,  but  they  do  not  give  full  scope 
and  effect  to  the  obligation  which  the  carrier  assumes  toward 
his  passenger,  nor  to  the  rights  and  duties  which  those  relations 
create  and  imply.  Passengers  do  not  contract  merely  for  ship 
room  and  transportation  from  one  place  to  another,  but  they 
also  transact  for  good  treatment,  and  against  personal  rudeness 
and  every  wanton  interference  with  their  persons,  either  by  the 
oarrier  or  his  agent  employed  in  the  management  **®  of  the 
ship  or  other  conveyance,  and-  for  the  fulfillment  of  those  obliga- 
tions the  carrier  is  responsible  as  principal;  and  the  injured 
party,  in  case  the  obligation  of  good  treatment  is  broken, 
whether  by  the  principal  or  his  employes,  may  proceed  against 
the  carrier  as  the  party  bound  to  make  compensation  for  the 
breach  of  the  obligation'^ :  Haver  v.  Central  B.  B.  Co.,  62  N.  J. 
L.  281,  72  Am.  St.  Bep.  647,  41  Atl.  916,  12  Am.  &  Eng.  B.  B. 
Cas.,  N.  S.,  261.   And  a  greater  number  of  cases  cited  in  Haver's 
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case,  and  the  note  thereto,  are  to  the  same  effect.  On  this  snb« 
ject,  Messrs.  Elliott  say:  "There  is  much  apparent  conflict 
among  the  authorities  upon  this  subject,  but  we  think  some  of 
it  is  due)  to  the  use  of  the  term  'scope  of  employment/  or  ^ine 
01  duty/  in  a  different  sense  in  different  cases,  or  to  a  failure  to 
place  the  decision  on  the  correct  ground.  It  is  not  merely  a 
question  of  negligence  in  such  cases,  nor  is  it  a  question  strictly 
depending  upon  the  scope  of  the  servant's  particular  employ- 
ment.  It  is  a  question  of  the  absolute  duty  of  a  railroad  com- 
pany to  its  passengers  as  long  as  that  relation  subsists, 
and  a  breach  of  that  duty  on  its  part,  whether  caused 
by  the  willful  act  of  an  employ^  or  not.  •  •  •  .  Either  the 
company  or  the  passengers  must  take  the  risk  of  infirmities 
of  temper,  maliciousness,  and  misconduct  of  the  employes 
whom  the  company  has  placed  upon  the  train,  and  to  whom 
it  has  committed  the  discharge  of  its  duty  to  protect  and 
look  after  the  safety  of  its  passengers.  A  passenger  has  no 
control  over  them,  and  the  company  alone  has  the  power  to 
select  and  remove  them.  It  is,  therefore,  but  just  to  make  the 
company,  rather  than  the  passengers,  take  this  risk,  and  to  hold 
it  responsible^' :  4  Elliott  on  Bailroads,  sec.  1638. 

Of  course,  a  conductor  has  the  right  of  self-defense  against 
the  assault  of  a  passenger;  but  the  right  is  the  same  in  this  con- 
nection as  in  criminal  law.  He  must  be  imperiled,  and  he 
must  be  without  fault.  To  be  sure,  he  need  not  retreat  from 
his  car.  And  he  may  assault  a  passenger,  when  necessary  to 
protect  other  passengers  from  assault,  using  no  more  than  neces- 
sary force,  and  this  may  become  a  duty — indeed,  it  is  a  duty 
whenever  it  is  a  right.  But  he  cannot  assault  a  passenger  ^® 
in  retaliation  for  an  assault  committed  upon  himself,  or  upon 
another  passenger,  and,  a  fortiori,  he  cannot  assault  a  passenger 
for  abusive  words,  or  in  revenge,  or  punishment,  under  any 
circumstances.  And  if  he  does  assault  a  passenger  otherwise 
than  under  a  necessity  to  defend  himself  or  a  passenger  from 
battery,  or  in  rightfully  ejecting  a  passenger  who  by  his  con- 
duct toward  other  passengers  has  forfeited  his  right  of  carriage, 
the  carrier  is  liable.  The  fault  of  the  passenger,  short  of  pro- 
ducing a  necessity  to  strike  in  self-defense,  will  neither  justify 
the  conductor  in  striking,  nor  relieve  the  carrier  from  liability 
for  hifl  act.  Possibly  such  fault  could  be  considered  in  mitiga- 
tion of  damages.  As  was  said  by  Caldwell,  J.:  ''The  office  of 
a  conductor  of  a  passenger  train  is  an  exceedingly  important 
and  responsible  one.  There  are  few  positions  which  demand  of 
their  incumbents  more  judgment  and  self-possession.    Not  Qiilj 
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the  peace  and  comfort,  but  the  lives  as  well,  of  passengers  are 
in  their  keeping.  They  must  not,  by  any  act  of  their  own,  dis- 
turb th«  one  or  endanger  the  other.  '[Hiey  have  to  deal  with 
all  classes  of  people.  They  daily  come  in  contact  with  the  un- 
scrupulous and  dishonest,  who  are  seeking  to  defraud  the  rail- 
road company  of  what  is  justly  its  due,  and  are  often  grossly 
insulted  by  the  ignorant  and  vulgar  for  a  lawful  and  proper 
discharge  of  their  duties.  It  is  obvious  that  if  a  conductor  were 
to  attempt  to  redress  every  personal  insult,  or  enter  a  boisterous 
quarrel  with  every  vulgar  and  rude  person  who  might  invite  it, 
there  would  be  no  peace  or  safety  for  his  passengers.  He  must 
decline  all  such  contests.  He  can  take  action  only  in  those 
cases  where  the  rights  of  the  railroad  company,  or  the  peace  or 
the  safety  of  passengers  under  his  charge,  or  his  own  safety  de^ 
mand  it.  And  then  he  can  onlv  act  in  the  mode  and  manner 
heretofore  indicated,  accomplishing  what  he  has  a  right  to  do 
in  the  given  case  with  as  little  force,  violence,  and  confusion  as 

is  practicable  and  reasonable  under  the  circumstances 

Words  [and  acts  short  of  producing  a  necessity  for  defensive 
effort  stand  upon  the  same  plane],  however  irritating  or  oppro- 
brious, will  ^^^  not  justify  an  assault  by  one  under  no  special 
obligation  to  keep  the  peace;  much  less  will  they  justify  an 
assault  by  a  conductor,  who  is,  by  virtue  of  his  position,  not 
only  bound  to  keep  the  peace  himself,  but  whose  duty  is  to 
maintain  peace  and  order  in  the  cars,  and  protect  the  passengers 
from  assaults  and  violence'^:  Gallena  v.  Hot  Springs  R.  B* 
Co.,  13  Fed.  122,  123.  To  like  effect  is  the  case  of  Baltimore 
etc.  B.  B.  Co.  V.  Barger,  80  Md.  23,  45  Am.  St.  Bep.  319, 
30  Atl.  560,  where  the  conductor  struck  a  passenger  for  grossly 
abusing  and  insulting  him.  The  company  was  held  liable  for 
punitive  damages;  and,  in  the  course  of  the  opinion,  referring 
to  the  charges,  which  are  called  prayers  in  the  Maryland  court, 
it  was  said:  ''The  first  is,  in  substance,  that  if  the  jury  believed 
the  plaintiff  used  foul  and  abusive  language  to  the  conductor, 
which  caused  or  provoked  the  assault  complained  of,  and  that 
in  making  said  assault  the  conductor  was  not  acting  for  the  de- 
fendant, and  within  the  scope  of  his  duties  as  conductor,  but 
was  carrying  out  a  personal  purpose  and  feelings  the  defendant 

was  not  liable  for  such  act  of  the  conductor To  such 

doctrine  we  cannot  subscribe,  under  the  circumstances  of  this 
case.  There  may  be,  and  doubtless  are,  cases  in  which  the  eon- 
duct  of  a  passenger  toward  the  employ^  of  a  railroad  company 
was  such  that  the  company  would  not  be  liable  for  the  acts  of 
the  employ^.    A  conductor,  for  example,  would  be  justified  id 
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fhe  def enfle  of  his  own  person,  or  fhe  property  of  the  company  in 
his  charge,  in  nsing  such  force  as  would  be  necessary  for  their 
protection  against  a  passenger  or  anyone  else,  without  rendering 
the  company  liable.  .  •  •  .  The  plaintiff  was  at  the  time  of  the 
assanlt  a  passenger  on  the  train  which  was  in  charge  of  this 
conductor,  who  was  the  agent  of  the  company  to  see,  as  far 
as  he  reasonably  could,  that  the  plaintiff  and  other  passengers 
were  properly  treated  and  carried  to  their  respective  points  of 
destination.  If  the  plaintifl  persisted  in  misbehaving  on  the 
train,  either  by  the  use  of  foul  and  abusive  language  toward  the 
conductor  or  in  any  other  way  calculated  to  frighten  or  mat^ 
erially  interfere  with  the  comfort  and  safety  of  the  other  ^^ 
passengers^  after  being  admonished  by  the  conductor,  the 
latter  would  have  been  justified  in  ejecting  him  from  the 
train.  The  remedy  in  such  a  case  would  be  to  eject  an  unriQy 
passenger — ^not  to  assault  him  and  then  let  the  employer  escape 
all  liability  because  he,  the  conductor,  was  carrying  out  'a  per- 
sonal purpose  and  feeling/  A  conductor  of  a  train  doubtless 
has  his  patience  and  forbearance  severely  tested  at  times,  but  he 
must  not  settle  his  own  personal  difficulties  with  passengers, 
any  more  than  he  should  permit  others  to  do  so  when  he  could 
avoid  it/'  The  same  principles  are  declared  by  the  supreme 
court  of  Maine,  in  the  following  opinion:  ^Tassenger  carriers 
are  responsible  for  the  misconduct  of  their  servants .  Bailroad 
companies,  as  well  as  other  carriers  of  passengers,  are  respon- 
sible for  assaults  and  batteries  committed  by  their  employes 
upon  passengers.  This  responsibility,  of  course,  rests  upon  the 
assumption  that  the  battery  cannot  be  justified.  If  it  can  be, 
no  responsibility  attaches  to  anyone.  If  it  cannot  be,  both  the 
servant  and  the  carrier  are  liable.  If  the  servant  is  first  as- 
saulted, he  may  defend  himself.  If  he  is  resisted  in  the  per- 
formance of  any  duty,  he  may  use  force  sufficient  to  overcome 
the  resistance.  But  the  assault  being  over,  or  the  resistanoe 
ended,  he  cannot  pursue  and  punish  the  wrongdoer.  The  rule 
applicable  to  such  cases  is  this :  That  when  a  prima  facie  case 
of  assault  and  battery  is  sought  to  be  justified,  it  is  incumbent 
upon  the  one  who  justifies  to  showlliat  no  more  force  was  used 
than  the  exigencies  of  the  case  called  for.  The  force  used  must 
be  suitable  in  kind  and  reasonable  in  degree,  otherwise  the 
justification  fails.  It  is  the  duty  of  the  conductor  and  other 
employ^  upon  a  train  of  cars  to  treat  the  passengers  with 
dvility^  and  to  abstain  from  all  unnecessary  violence  toward 
them.  It  is  also  the  duty  of  passengers  to  observe  the  rules 
and  legolations  of  the  company,  and  to  conduct  themselTes  gen« 
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erally  so  as  not  to  invite  uncivil  treatment^  nor  to  provoke 
violence.  But  it  ia  not  true  that  disobedience  to  the  rules  of 
the  company  will  operate  as  a  license  to  the  employes  to  mal- 
treat ^'^  a  passenger.  If  a  passenger  persists  in  violating  the 
reasonable  rules  of  the  company,  after  notice  of  the  rules,  and  a 
request  to  him  not  to  act  contrary  to  them,  the  carrier  will  have 
a  right  to  rescind  the  contract  for  his  conveyance,  and  refuse  to 
carry  him  farther.  But  he  will  have  no  right  to  maltreat  him 
while  continuing  to  perform  the  contract  for  his  conveyance. 
Nor  is  it  true  that  an  uncivil  word  by  a  passenger  at  the  begin- 
ning of  his  journey  will  justify  the  carrier's  servants  in  treat- 
ing him  with  insolence  to  the  end  of  it.  Nor  is  it  true  that  an 
assault  or  resistance  to  the  performance  of  a  duty  will  justify 
the  servant  in  pursuing  and  punishing  the  passenger,  after  the 
assault  or  the  resistance  is  over.  If  he  does,  he  makes  the  car- 
rier, as  well  as  himself,  liable  for  the  injury.  If,  therefore,  it 
be  true,  as  the  defendants  contend,  that  the  plaintiff  was  the 
aggressor,  that  he  first  assaulted  the  brakeman,  and  resisted 
him  in  the  performance  of  a  legitimate  duty,  it  was  still  a  ques- 
tion of  fact  for  the  jury  to  determine,  whether  the  brakeman 
did  not  use  greater  violence  than  the  exigencies  of  the  case  de- 
manded; whether  he  did  not  pursue  the  plaintiff,  and  inflict 
the  blows  upon  his  head  with  the  iron  poker,  after  the  latter  had 
ceased  his  assault,  had  ceased  his  resistance,  and  was  returning 
to  his  seat,  with  his  back  to  the  brakeman.  Under  the  instruc- 
tions of  the  court,  the  jury  must  have  so  found,  or  they  could 
not  have  returned  a  verdict  for  the  plaintiff ;  and  in  our  judg- 
ment the  evidence  fully  justified  the  finding*':  Hanson  v. 
European  etc.  By.  Co.,  62  Me.  84,  88,  16  Am.  Eep.  404. 

The  present  action  is  prosecuted  by  Baird,  a  minor,  by  next 
friend,  against  the  Birmingham  Bailway  and  Electric  Company, 
and  sounds  in  damages  for  an  assault  and  battery  alleged  to 
have  been  committed  by  one  Sorsby,  conductor  of  defendant's 
train  upon  which  plaintiff  was  a  passenger.  That  the  assault 
and  battery  was  committed  is  proved  beyond  question,  and  not 
denied.  It  is  not  only  ^ot  shown  that  the  conductor  was 
justified  in  the  act,  but,  to  the  contrary,  it  clearly  appears  that 
he  assaulted  and  beat  the  plaintiff  without  legal  necessity  or 
excuse.  For  while  one  or  two  **^  witnesses  testify  that  Baird 
attempted  to  strike  Sorsby,  it  is  shown  that  they  were  not  in  a 
poeition  to  see  what  occurred  as  accurately  as  several  other  wit- 
nesses, including  Sorsby  himself,  who  depose  that  Baird  made 
no  such  attempt,  Sorsby  testifying :  **If  Mr.  Baird  struck  me  at 
gll>  I  didn't  know  it.    I  didn't  see  him  attempting  to  strike  me 
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when  I  struck  him  in  the  face^  unless  it  was  io  throw  up  his 
ann«  I  don't  think  he  made  any  effort  to  strike  me  at  all. 
•  .  .  •  Mr.  Baird  pnlled  me  to  the  door  of  the  car^  and  I  fol* 
lowed  him  outside  and  struck  him.  The  momentum  of  the  bell 
cord  did  not  jerk  my  arm  out  that  way.  I  hit  him  in  the  face 
as  hard  as  I  could.  There  was  a  decidedly  angry  expression 
on  Mr.  Baird's  f ace,  and  he  had  grabbed  the  bell  cord  and  broke 
the  cord  loose,  and  pulled  me  along  with  it^  which  was  an  angry 
act;  that  is  all  that  I  know  of.  He  didn't  say  anything  out  of  the 
way  to  me.  I  hit  Mr.  Baird  in  the  face,  of  my  own  free  will." 
And  for  all  the  purposes  of  this  case,  it  la  to  be  taken  that 
Baird  made  no  hostile  demonstration  toward  Sorsby  at  or  about 
the  time  this  vicious  assault  was  made  on  Baird  by  Sorsby,  for 
if  any  jury  could  be  found  to  say  that  Baird  struck  at  Sorsbj 
on  the  testimony  of  the  one  or  two  witnesses  above  referred  to 
who  were  without  opportunity  to  see  what  transpired,  and  who^ 
doubtless,  mistook  the  fending  motion  of  Baird's  arm  for  an 
effort  to  strike,  against  the  overwhelming  testimony  of  all  the 
witnesses  who  were  in  a  position  to  see  accurately  and  against 
the  above-quoted  testimony  of  Sorsby  himself,  it  would  yet  re- 
main true  tiiat  Sorsb/s  act  was  not  in  defense  against  said  blow, 
and  was  not  necessary,  for  he  saw  no  such  attempt,  and  says 
none  was  made,  but  that  he  struck  Baird  as  a  vent  to  his  own 
wrath, and  malice,  and  in  punishment  for  the  conduct  of  the 
latter  in  attempting  to  pull  the  bell  cord,  breaking  it  while 
Sorsby  had  hold  of  it,  and  jerking  him  some  feet  along  the  aisle 
of  the  car.  But  if  it  be  conceded  that  Baird  attempted  to  strike 
Sorsby,  and  that  Sorsby  was  aware  of  it,  and  even  that  he  as- 
saulted and  beat  Baird  in  consequence  of  such  attempt  by  the 
latter,  the  act  of  Sorsby  would  be,  nevertheless,  a  wrongful  act 
for  which  ***  the  defendant  is  responsible,  since  it  is  altogether 
clear  on  the  proof  that  Sorsby  was  at  fault  in  bringing  on  the 
trouble  in  that  he  unnecessarily  followed  Baird  out  on  the 
platform  of  the  car  in  an  angry  and  threatening  manner.  So 
that  applying  the  principles  of  law  to  the  facts  in  any  possible 
aspect  of  them,  the  conclusion  must  be  that  Sorsby,  defendant's 
conductor,  committed  an  unjustifiable  assault  and  battery  on 
Baird,  the  defendant's  passenger.  Whether  Baird  had  or  had 
not  the  right  to  pull  the  bell  cord  in  order  to  stop  the  car  after 
being  carried  past  his  station,  Sorsby  had  no  right  to  strike  hira 
for  doing  so.  Whether,  when  the  cord  broke,  both  having  hold 
of  it,  he  pulled  or  jerked  Sorsby  several  feet  along  the  aisle,  and 
oonoeding  this,  if  it  occurred,  to  have  been  a  technical  assault, 
Sorsby  had  no  right  to  strike  him  in  ''retaliation"  for  or  in 
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''response  to''  audi  assault.  Even  if  Baird  attempted  to  strike 
Sorsby  with  or  without  Sorsb/s  knowledge,  Sorsby  yet  had  no 
right  to  defend  himself  against  such  attack,  being  at  fault  in 
provoking  it. 

The  case  was  tried  below  on  views  of  the  law  and  theories  of  the 
rights  of  the  parties  which  were  far  too  favorable  to  the  defend- 
ant. The  doctrine  of  scope  of  employment  was  given  in  charge 
to  the  jary,  when,  as  we  have  seen,  that  doctrine  does  not  obtain 
in  cases  of  this  character.  Then,  too,  it  was  given  in  charge  to 
the  jury  that  plaintiffs  right  of  recovery  depended  upon  the 
further  inquiry  whether  he  or  Sorsby  was  at  fault  in  bringing 
on  the  difficulty,  ''that  the  plaintiffs  right  to  recover  in  this 
case  depends  upon  who  was  the  aggressor,  and  that  if  the  plaintiff 
was  the  aggressor,  he  cannot  recover,''  when,  as  we  have  de* 
clared,  no  aggression  on  the  part  of  plaintiff  short  of  produc- 
ing a  necessity  for  Sorsby  to  strike  in  defense  of  his  person 
against  physical  harm  would  be  a  defense  to  the  carrier.  Very 
many  charges  were  refused  to  the  defendant.  Those  numbered 
respectively,  1,  2,  3,  4,  6,  6,  15,  16,  17,  18,  19,  20,  21,  22,  23, 
24 ,  25 ,  26  and  27 ,  were  each  properly  refused  as  being  affirm- 
atively or  having  a  tendency,  opposed  to  the  principles  above  set 
forth. 

Charges  7  and  8  are  mere  arguments. 

Charges  9,  11,  12,  13  and  14  are  affirmative  instructions  '^^ 
for  the  defendant,  and  as  the  complaint  and  each  count  of  it 
was  supported  by  the  evidence,  they  were,  of  course,  properly  re- 
fused. 

The  clauses  of  the  court's  general  charge  to  which  exceptiona 
were  reserved  really  meant  that  the  jury  had  a  right  on  the 
evidence  to  impose  punitive  damages;  and  unquestionably  they 
had  such  right.  If  it  was  apprehended  that  the  form  of  ex- 
pression might  mislead  the  jury,  an  explanatory  charge  8ho^l<^ 
have  been  requested.  Charge  9,  refused  to  defendant,  had  a 
tendency  to  mislead  the  jury  to  the  conclusion  that  they  were 
not  authorized  to  impose  punitive  damages. 

The  several  exceptions  reserved  by  the  defendant  to  rulings 
on  the  competency  of  testimony  and  to  rulings  relating  to  the 
argument  of  plaintiff's  counsel  have  been  considered  by  the 
court  en  banc,  and  found  to  be  without  merit.  We  shall  not 
further  extend  this  opinion  by  a  discussion  of  them. 

All  the  questions  arising  on  the  motion  for  a  new  trial,  except 
one,  are  covered  by  what  we  have  said.  The  one  not  so  covered 
has  reference  to  the  amount  of  the  verdict,  two  thousand  fivi% 
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hundred  dollars,  which,  is  claimed  to  he  ezcessiye.    We  hy  no 
means  think  the  recovery  was  for  too  great  a  sum. 
Affirmed. 


It  is  tlie  Duty  of  a  Carrier  to  Protect  Its  Faaaengem  from  Injury* 
violence.  Insult,  and  Ul-treatment  at  the  hands  of  strangers,  fellow- 
passengers,  and  employes.  And  for  a  failure  to  perform  this  duty 
it  Is  answerable:  United  Ry.  etc  Co.  v.  Deane,  93  Md.  619,  86  Am. 
8t  Rep.  453,  49  Atl.  923;  Spade  v.  Lynn  etc.  R.  R.  Co.,  172  Mass. 
488,  70  Am.  St  Rep.  298,  52  N.  E.  747;  monographic  notes,  Rommel 
V.  Schamhacher,  6  Am.  St.  Rep.  734-737;  Richmond  etc.  R.  R.  Co. 
V.  Jefferson,  32  Am.  St  Rep.  90-101;  Ooodloe  y.  Memphis  etc.  R.  R. 
Co.,  54  Am.  St  Rep.  89.  A  railroad  company  Is  liable  to  passengers 
for  lll-treatment  and  assaults  from  its  servants,  whether  willful  and 
malicious  or  in  the  scope  of  their  employment  or  not:  Haver  v. 
Central  R.  R.  Co.,  62  N.  J.  Ii.  282,  72  Am.  St  Rep.  647,  41  Atl.  916: 
Savannah  etc.  Ry.  Co.  v.  Quo,  103  Ga.  126,  68  Am.  St  Rep.  85,  29 
&  B.  607;  White  v.  Norfolk  etc.  R.  R.  Co.,  115  N.  0.  681,  44  Am.  St 
Hep.  489,  20  a  B.  191. 


DAVIS  V.  WILLIAMS. 

[130  Ala.  530,  30  South.  488.] 

MASTER  AND  SERVANT.— WHERE  ONE  OOOTJPIBS  A 
HOUSE  ON  ANOTHER'S  LAND  WITHOUT  PAYING  RENT,  FOR 
THE  PURPOSE  OF  LOOKING  AFTER  THE  LAND  OWNER'S 
BUSINESS,  the  relation  created  is  not  that  of  landlord  and  tenant, 
but  one  of  master  and  servant,  the  occupancy  of  the  house  being 
a  part  of  the  contract  of  service,    (p.  57.) 

A  TENANT  IS  ESTOPPED  TO  DISPUTE  THE  TITLE  OP 
HIS  LANDLORD,  unless  his  landlord's  UTle  has  expired  or  been 
extinguished,  either  by  operation  of  law  or  his  own  act,  after  the 
creation  of  the  tenancy,    (p.  58.) 

LANDLORD  AND  TENANT.— IT  IS  ONLY  WHERE  THERE 
IS  A  CHANGE  IN  THE  CONDITION  OF  THE  LANDLORD'S 
TITLE  for  the  worse,  after  a  tenant  enters  into  his  contract,  in 
the  absence  of  fraud  or  mistake  of  fact,  that  he  is  permitted  to 
show  the  change  in  the  condition  of  the  title,    (p.  ^.) 

A  TENANT  MUST  FIRST  SURRENDER  THE  PREM- 
ISES  TO  HIS  LANDLORD  before  assuming  an  attitude  of  hostility 
to  the  title  or  claim  of  title  of  the  latter,    (p.  58.) 

AN  ESTOPPEL  WILL  BE  ENFORCED  IN  A  COURT  OF 
EQUITY  as  well  as  in  a  court  of  law.    (p.  59.) 

VENDOR  AND  VENDEE.—A  CONTRACT  FOR  THE  SALE 
OF  LAND  IS,  IN  LAW,  WHOLLY  EXECUTORY,  and  produces 
no  effect  upon  the  respective  estates  and  titles  of  the  parties,  (p. 
€0.) 

VENDOR  AND  VENDEE.— IN  EQUITY,  A  CONTRACT  FOR 
THE  SALE  OF  LAND  IS  REGARDED  AS  EXECUTED,  so  far 
as  the  Interest  or  estate  in  the  land  of  the  two  parties  is  concerned, 
and  as  operating  to  transfer  the  estate  from  the  vendor  and  to  vest 
it  in  the  vendee,    (p.  60.) 

MAlXIM.— Equity  regards  and  treats  as  4one  what,  iu  good 
coDBcience,  ought  to  be  done.    (p.  60.) 
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LANDLORD  AND  TENANT.— THE  ASSBRTION  BY  A 
TENANT  OP  HIS  RIGHT  TO  HAVE  A  CONTRACT  OP  PUR- 
CHASE SPECIPICALLY  ENFORCED  against  his  landlord  Involves 
a  denial  of  his  landlord's  title,  (pp.  59,  61. 

LANDLORD  AND  TENANT.— A  LANDLORD  CAN  ONLY 
BE  REQUIRED  TO  LITIGATE  TITLE  WITH  HIS  TENANT  upon 
the  vantage  ground  of  possession,    (p.  61.) 

WHERE  THE  OWNERSHIP  OP  A  CONTRACT  IS  JOINT» 
AND  ITS  ENPORCEMENT  IS  SOUGHT  JOINTLY,  aU  compUiik- 
ants  must  be  entitled  to  relief  or  none  can  have  It.    (p.  62.) 

If.  W.  Pearson,  for  fhe  appellant. 
Watts^  Troy  &  Caffey,  oontra. 

*«■  TYSON,  J.  The  bill  in  this  case  was  filed  by  complain- 
ants, as  owners  of  a  certain  contract  by  assignment,  against 
the  respondents,  as  successors  in  interest  and  title  to  the  lands 
agreed  to  be  conveyed,  and  seeks  a  specific  performance  of  that 
contract  The  contract  was  executed  by  R  T.  Davis  and  Mary 
0.  Davis,  his  wife,  in  which  they  agreed  to  convey  by  warranty 
deed  a  half  interest  in  forty  acres  of  land  to  be  selected  by  the 
complaii^nts'  assignors  in  a  certain  section  owned  by  B.  T. 
Davis.  The  consideration  of  this  contract  was  that  the  com- 
plainants' assignors  were  to  bnild  the  Savannah,  Americns  and 
Montgomery  Bailroad  within  one-half  mile  of  the  residence  of 
the  Davises,  and  to  erect  a  depot  within  the  same  distance  from 
their  residence,  at  any  point  along  the  line  of  the  road  most 
suitable  to  themselves.  The  deed  was  to  be  executed  as  soon  as 
the  road  was  built,  the  depot  established,  and  a  train  made  a  trip 
to  Montgomery.  The  land  agreed  to  be  conveyed,  upon  com- 
pliance with  the  conditions  of  the  contract,  and  selected,  was  a 
part  of  a  tract  of  land  owned  by  him  comprising  about  eight 
hundred  acres. 

S.  T.  Davis  died  shortly  after  entering  into  the  contract  and 
after  the  selection  of  the  land  was  made  by  *^  complainants' 
assignors  under  it.  He  left  surviving  him  his  wife  and  two 
sons.  His  wife,  who  is  one  of  the  respondents,  was,  at  the 
date  of  the  filing  of  the  bill,  the  owner  of  a  two-thirds  undivided 
interest  in  the  entire  tract,  and  Hubert  T.  Davis,  a  son^  the 
other  respondent,  was  the  owner  of  the  remainder. 

The  evidence  shows,  without  dispute,  that  the  road  was  built^ 
fhe  depot  established,  a  train  ran  through  to  Montgomery,  and 
the  land  selected  during  the  year  1891.  In  other  words,  com- 
plainants' assignors  had  performed  their  obligation  under  the 
contract,  and  were  entitled  to  a  deed  from  the  respondents  dur- 
ing the  year  1891.    On  April  20,  1896,  the  complainants,  by 
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pnrdiafle^  1>ecame  the  owners  of  this  contract,  and  by  yirtne 
of  that  ownership  were  entitled  to  a  deed  from  the  respondents. 

One  of  the  defenses  invoked  by  the  answer  of  the  respondents 
isy  that  complainant  Williams,  for  a  period  of  about  two  years 
before  the  filing  of  this  bill,  at  the  date  of  its  filing  and  for  one 
year  subsequent  thereto,  tenanted  and  dwelt  on  a  part  of  the 
lands  in  controversy.  It  appears  from  the  evidence  that  Will- 
iams, in  1892,  built  a  house  for  the  respondents  upon  the  hind 
in  controversy,  which  he  occupied  while  'booking  after  business'' 
for  them,  until  December,  1896,  from  which  last-named  date 
he  paid  rent  for  this  house  at  the  rate  of  five  dollars  per  month 
for  one  year,  and  four  dollars  per  month  for  eight  months, 
ceasing  to  pay  rent  in  August,  1898.  The  bill  was  filed  on  the 
11th  of  February,  1897.  It  will  be  noted  that  when  this  bill 
was  filed,  and  after  the  complainant  Williams  had  become  the 
owner  of  the  contract,  and  after  he  became  entitled  to  a  deed 
to  the  lands  from  the  respondents,  that  he  rented  a  part  of  the 
lands  and  became  the  tenant  of  one  of  the  respondents.  His 
occupancy  of  the  house,  which  is  situated  upon  the  lands  in  con* 
troversy,  for  looking  after  the  business  of  the  respondents,  prior 
to  December  9,  1896,  when  he  commenced  to  pay  rent  therefor, 
did  not  create  the  relation  of  landlord  and  tenant.  That  rela- 
tion was  simply  that  of  employer  and  employ^,  or  master  and 
servant,  and  the  occupancy  of  the  house  was  a  part  merely  of 
the  contract  for  service,  and  operated  as  a  portion  of  ^^^  the 
consideration  of  that  agreement :  People  v.  Annis,  45  Barb.  304 ; 
Wilber  v.  Sisson,  53  Barb.  258 ;  Haywood  v.  Miller,  8  Hill,  90 ; 
Kerrains  v.  People,  60  N.  Y.  221,  19  Am.  Rep.  158;  Doyle  v. 
Qibbs,  6  Lans.  180;  Bowman  v.  Bradley,  151  Pa.  St.  351,  24 
AtL  1062 ;  McQuade  v.  Emmons,  38  N.  J.  L.  397 ;  School  Dis- 
trict V.  Batsche,  106  Mich.  330,  64  N.  W.  196;  East  Norway 
etc.  Church  v.  Fraislie,  37  Minn.  447,  36  N.  W.  260;  White  v. 
Bayley,  10  Com.  B.,  N.  S.,  227. 

The  relation  of  landlord  and  tenant  arose  in  December,  1896, 
which,  as  we  have  shown,  was  after  Williams  became  entitled 
to  a  deed  from  the  respondents  to  the  land.  We  have  the  ques- 
tion presented  as  to  whether  Williams,  being  the  tenant  of  one 
of  the  respondents  at  the  time  of  the  filing  of  the  bill,  and  being 
the  owner  of  the  contract  at  the  time  he  entered  into  that  rela- 
tion, can  maintain  the  bill  to  require  a  specific  performance 
of  that  contract.  There  is  not  an  intimation  that  there  was  any 
understanding  or  agreement  that  his  rental  contract  was  subject 
to  his  right  to  have  the  contract  of  purchase  of  which  he  was 
part  owner,  enforced,  or  that  his  landlord  ever  at  any  time,  in 
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any  way^  recognized  his  rights  nnder  that  contract,  or  obligation 
nnder  it  to  make  a  deed  to  him.  It  is  a  principle  nniyersally 
recognized  and  enforced  by  courts  of  law  that  a  tenant  is 
estopped  to  dispute  the  title  of  his  landlord,  unless  his  land- 
,  lord's  title  has  expired  or  been  extinguished  either  by  operation 
of  law,  or  his  own  act,  after  the  creation  of  the  tenancy.  It  is 
only  when  there  is  a  change  in  the  condition  of  the  landlord's 
title  for  the  worse,  after  tenant  enters  into  his  contract,  in  the 
absence  of  fraud  or  mistake  of  fact,  that  he  is  permitted  to  show 
the  change  in  the  condition  of  the  title.  Under  no  circum- 
stances, when  there  is  no  fraud  or  mistake  of  fact,  will  he  be 
permitted  to  deny  the  title  of  the  landlord  at  the  beginning  of 
his  term.  This  doctrine  has  been  enforced  by  this  court  from 
its  earliest  histor]r:  Bandolph  y.  Carlton,  8  Ala.  606;  Pope  v. 
Harkins,  16  Ala.  321 ;  Sogers  v.  Boynton,  57  Ala.  501 ;  Farris  ▼. 
Houston,  74  Ala.  162 ;  Bobinson  y.  Holt,  90  Ala.  115,  7  South. 
441;  Barlow. y.  Dahm,  97  Ala.  415,  38  Am.  St.  Bep.  192,  12 
South.  293;  Pugh  y.  Dayis,  103  Ala.  316,  49  Am.  St.  Bep.  30, 
18  South.  8.  In  2  McAdam  ^^^  on  Landlord  and  Tenant^ 
page  1431  et  seq.,  this  doctrine  is  stated  in  this  language: 
^^For  reasons  of  public  policy,  a  tenant  is  neyer  allowed  to  dis- 
pute his  landlord's  titlo  after  having  accepted  possession  under 
him.  This  rule  is  elementary.  The  estoppel  extends  equally 
to  landlord  and  tenant;  so  that  while  the  tenant  is  estopped 
from  denying  the  landlord's  title,  the  landlord  cannot  allege 
that  he  had  no  title  at  the  time  of  the  demise.  Where  a  tenant 
enters  into  possession  under  a  lease,  he  is  estopped  from  denying 
the  title  of  his  landlord.  The  tenant  must  surrender  the  posses- 
sion to  the  landlord  before  he  can  assail  or  question  the  title 

under  which  he  entered He  can  no  more  show  that  the 

premises  belonged  to  the  state  than  he  can  that  they  belonged 
to  himself;  he  must  first  restore  the  possession  which  he  ob- 
tained from  his  landlord,  and  then,  as  plaintiff,  he  may  ayail 
himself  of  any  title  which  he  has  been  or  may  be  able  to 
acquire.  The  foundation  of  the  estoppel  is  the  fact  of  the  one 
obtaining  possession  and  enjoying  possession  by  the  permission 
of  the  other.  And  so  long  as  one  has  this  enjoyment  he  is 
prevented  by  this  rule  of  law  from  turning  round  and  saying 
his  landlord  has  no  right  or  title  to  keep  him  in  possession. 
.  ...  No  dispute  as  to  the  title  will  be  tolerated  until  the  par- 
ties are  placed  in  their  original  position Nor  can  he  be 

heard  to  deny  the  title  of  his  landlord,  nor  can  he  rid  himself 
of  such  relation,  without  a  complete  surrender  of  the  posses- 
sion of  the  land.    To  allow  him  to  agree  and  profess  to  hold 
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poflsessioii  under  one  as  landlord,  and  at  the  same  time  to  hold 
covertly  for  himself,  or  for  another's  advantage,  would  be  to 
encourage  and  uphold  a  gross  fraud,  which  the  law  will  never 
do.''  Continuing,  the  author  says:  '^He  must  first  surrender 
up  the  premises  to  his  landlord  before  assuming  an  attitude  of 
hostility  to  the  title  or  claim  of  title  of  the  latter.'' 

It  may  be  urged  that  this  proceeding  is  in  equity,  and  that 
the  suit  involves  no  denial  by  Williams  of  his  landlord's  title. 
We  apprehend  that  it  is  of  no  consequence  in  what  court  this 
question  of  estoppel  may  arise.  If  it  exists,  there  is  no  reason 
why  it  should  not  be  enforced  by  courts  of  equity  as  well  as 
by  courts  of  law.  Indeed,  ^^^  such  a  distinction  has  never 
been  asserted  or  recognized.  In  the  case  of  Barlow  v.  Dahm, 
97  Ala.  414,  38  Am.  St.  Bep.  192,  12  South.  293,  which  was 
a  bill  for  sale  of  land  for  partition  by  a  tenant  against  his 
landlord,  it  was  held  that  the  tenant  could  not  maintain  the 
bill  without  first  surrendering  the  possession.  And  in  Davis 
V.  Pou^  108  Ala.  443,  19  South.  362,  which  was  a  bill  by  a 
tenant  to  enjoin  a  writ  of  possession  and  execution  at  law  is- 
sued upon  a  judgment  in  unlawful  detainer  in  favor  of  his 
landlord,  it  was  held  that  there  was  no  eqxiity  in  the  bill,  for 
the  reason  that  the  tenant  could  not  be  permitted  to  show  that 
his  landlord's  title  had  terminated  before  the  beginning  of  the 
tenancy.  In  Homan  v.  Moore,  2  Eng.  Ex.  Eep.  (4  Price),  10, 
it  was  held :  ''A  lessee  proceeded  against  by  ejectment,  and  who 
has  received  notice  from  a  claimant  disputing  his  landlord's 
title  not  to  pay  him  any  more  rent,  and  has  been  threatened 
with  distress  by  his  landlord  if  he  does  not,  cannot  sustain 
an  injunction  in  equity  to  restrain  either  the  ejectment  or  dis- 
tress, for  he  is  not  permitted  by  such  means  to  bring  his  land- 
lord's title  into  dispute."  In  Smith  v.  Target,  2  Anstr.  629,  it 
was  held  that  a  tenant,  though  threatened  with  suits  at  law  on 
a  title  adverse  to  his  landlord's,  cannot  make  them  interplead. 
Said  the  court:  "It  would  be  extremely  mischievous  if  he  were 
allowed,  in  his  own  right  or  that  of  others,  to  call  in  question  the 
title  of  the  person  under  whom  he  holds."  To  the  same  effect 
IS  Johnson  v.  Atkinson,  3  Anstr.  798.  In  these  cases,  the 
tenant  entered  upon  his  lease  after  the  termination  of  his  land- 
lord's title.  The  exception,  however,  was  recognized  by  the 
chancery  courts  of  England,  as  exists  in  courts  of  law,  that 
where  tiie  landlord  has,  by  his  own  act,  given  title  to  an- 
other subsequent  to  the  lease,  he  may  thereby  entangle  the  ten- 
ant in  embarrassment,  which  a  bill  of  interpleader  may  be 
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the  most  proper  mode  of  quieting :  Cowtan  v.  Williams,  9  Ves. 
107 ;  Clarke  v.  Byne,  13  Ves.  386. 

This  brings  us  to  a  consideration  otthe  question  as  to  whether 
the  assertion  by  the  complainant  Williams  of  his  right  to 
have  his  contract  of  purchase  specifically  enforced  involves  a 
denial  of  his  landlord's  title.  At  the  threshold  of  the  discussion 
of  this  question,  it  is  necessary  to  ascertain  the  relation  of  the 
complainants  to  the  **''  respondents  with  respect  to  the  inter- 
est in  the  lands  and  in  the  contract  of  sale  involved  in  this 
controversy.  That  it  is  a  contract  of  sale  and  establishes  the 
relation  of  vendor  and  vendee  between  the  parties  does  not 
admit  of  disputation.  Assuming  this  as  true,  ^'in  law,  the 
contract  is  wholly  in  every  particular  executory,  and  produces 
no  effect  upon  the  respective  estates  and  titles  of  the  parties. 
The  vendor  remains  to  all  intents  the  owner  of  the  land;  he  can 
convey  it  free  from  any  legal  claim  or  encumbrance;  he  can 
devise  it;  on  his  death,  intestate,  it  descends  to  his  heirs;  the 
contract  in  no  manner  interferes  with  his  legal  right  to,  and 
estate  in  the  land;  and  he  is  simply  subjected  to  the  legal  duty 
of  performing  the  contract,  or  paying  such  damages  as  a  jury 
should  award.  On  the  other  hand,  the  vendee  acquires  no  in- 
terest whatever  in  the  land;  his  right  is  a  mere  thing  in  ac- 
tion; and  his  duty  is  a  debt— an  obligation — ^to  pay  the  price; 
and  on  his  death  both  this  right  and  this  duty  pass  to  his 
personal  representatives,  and  not  to  his  heirs — ^in  short,  he  ob- 
tains at  law  no  real  property  or  interest  in  real  property;  the 
relations  between  the  two  parties  are  wholly  personal.  No 
change  is  made  until,  by  the  execution  and  delivery  of  a  deed 
of  conveyance,  the  estate  in  the  land  passes  to  the  vendee. 
Equity  views  all  these  relations  from  a  very  different  stand- 
point. In  some  respects,  for  some  purposes,  the  contract  is 
executory  in  equity  as  well  as  at  law ;  but  so  far  as  the  interest 
or  estate  in  the  land  of  the  two  parties  is  concerned,  it  is  re- 
garded as  executed,  and  as  operating  to  transfer  the  estate 
from  the  vendor  and  to  vest  it  in  the  vendee.  This  theorv  must 
of  necessity  make  a  great  difference  in  the  respective  rights, 
duties,  and  relations  of  the  vendor  and  vendee.  One  of  the 
grand  principles  of  equity — one  of  the  great  foundation-stones 
upon  which  the  whole  superstructure  of  particular  doctrines  and 
rules  is  erected — is  the  proposition:  Equity  regards  and  treats 
as  done  what,  in  good  conscience,  ought  to  be  done.  This  prin- 
ciple, so  brief  in  its  statement,  is  most  broad  in  its  application, 
and  fruitful  in  its  results ;  from  it,  as  the  root,  springs  a  large 
part  of  the  rules  which  make  up  the  body  of  equitable  juris^ 
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prudence.  Apply  the  principle  to  the  present  ca^e.  "*•  By 
the  terms  of  the  contract,  the  land  ought  to  be  conveyed  to  the 
vendee,  and  the  purchase  money  ought  to  be  transferred  to  the 
vendor.  Equity,  therefore,  regards  these  as  done — ^the  vendee 
as  having  acquired  the  property  in  the  land,  and  the  vendor 
as  having  acquired  the  property  in  the  price.  The  vendee  is 
looked  upon  and  treated  as  owner  of  the  land ;  an  equitable  es- 
tate has  vested  in  him  commensurate  with  that  provided  for 
by  the  contract,  whether  in  fee,  for  life,  or  for  years;  although 
the  vendor  remains  owner  of  the  legal  estate,  he  holds  it  as  a 
trustee  for  the  vendee,  to  whom  all  the  beneficial  interest  has 
passed*':  Pomeroy  on  Contracts,  sec.  314.  See,  also,  Ashurst 
V.  Peck,  101  Ala.  499,  14  South.  541. 

The  foregoing  extract  clearly  defines  and  fixes  the  status 
of  Williams  and  one  of  the  respondents,  after  he  became  part 
owner  of  the  contract,  which  status  necessarily  existed  at  the 
time  of  the  filing  of  the  bill  and  continued  up  to  the  present 
time.  It  is  only  upon  the  theory  of  the  existence  of  this  status 
that  he  can  have  relief  upon  the  bill,  and  of  necessity  the 
prosecution  of  the  suit  for  the  specific  performance  of  the 
contract  is  an  assertion  by  him  that  at  the  time  of  the  filing 
of  the  bill  he  was  the  owner  of  the  land.  This  assertion  he 
cannot  be  permitted  to  make  xmtil  he  surrenders  the  premises 
to  his  landlord,  since  it  puts  him  in  a  position  of  repudiating 
or  of  ridding  himself  of  the  relation  of  tenant  which  he  bore 
to  one  of  the  respondents  when  the  bill  was  filed,  or  of  assum* 
ing  an  attitude  of  hostility  to  the  title  or  claim  of  title  of  his 
landlord.  "A  landlord  can  only  be  required  to  litigate  title 
with  the  tenant  upon  the  vantage  ground  of  possession'*:  Bar- 
low V.  Dahm,  97  Ala.  414,  38  Am.  St.  Eep.  192,  12  South.  293. 
Surely  it  will  not  be  controverted  that  the  bill  involves  a  liti- 
gation of  title  between  Williams,  the  tenant,  and  Mrs.  Davis, 
his  landlord.  For  as  we  have  said,  Williams  asserts  by  the  bill 
bis  ownership  of  the  land,  which  is  denied  by  the  respondent, 
Mrs.  Davis. 

It  is  argued  on  the  authority  of  Began  v.  Daughrill,.  51  Ala. 
312,  that  this  court  can  correct  the  decree  of  the  lower  court 
and  grant  relief  to  complainants,  if  entitled  to  it,  for  the 
portion  of  the  land  not  in  the  possession  of  Williams,  at  the 
date  of  the  filing  of  the  bill,  as  tenant.  Assuming  that  com- 
plainants are  entitled  to  that  **•  relief,  without  deciding  it, 
the  record  furnishes  no  sufficient  data  upon  which  to  predicate 
such  a  decree.    It  fails  to  disclose  with  any  degree  of  accuracy 
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the  area  of  the  parcel  in  the  possession  of  Williama.  To  nnder- 
take  to  eliminate  it  out  of  the  land^  and  to  render  a  decree  re- 
quiring the  respondents  to  execute  a  deed  for  the  balJEOicey 
would,  at  best,  be  but  a  conjecture  as  to  the  area  or  boundaries 
of  the  land  decreed  to  be  conveyed.  The  ownership  of  the  con- 
tract being  joint  and  the  enforcement  of  it  being  sought  jointly, 
the  familiar  doctrine  that  both  complainants  must  be  entitled 
to  relief  or  neither  can  have  it  applies.  Williams  not  being 
entitled  to  relief,  the  bill  must  be  dismissed :  Wilkins  t.  Judge, 
14  Ala.  135;  Moore  y.  Moore,  17  Ala.  631;  Tucker  v.  Holley, 
20  Ala.  426 ;  Plunkett  v.  Kelly,  22  Ala.  056 ;  Plant  t.  Voegelin, 
30  Ala.  160 ;  Vaughn  v.  Lovejoy,  34  Ala.  437 ;  James  ▼.  James, 
55  Ala.  525;  Larkin  ▼.  Mason,  71  Ala.  231;  3  Brickell's  Digest, 
373,  sec.  87. 

This  dismissal  will  not  preclude  the  rights  of  complainants 
to  file  another  bill,  if  they  are  so  advised. 

Beversed  and  rendered. 

Sharpe  and  Dowell,  J  J.,  dissenting. 


ESTOPPEIi  07  A  TENANT  TO  DENT  HZ8  XiANDLOBDm  TITUk 

I.    Introductioii. 
n.    Belation  must  Exist. 
TTL    Must  Admit  Title  to  be  in  Landlord* 
ZV«    Creation  of  Belation. 

a.  By  Lease. 

1.  In  Gteneral. 

2.  Validity  of  Lease. 

8.    Effect  of  Fraud,  Misrepresentation,  or  instaTriii 

b.  By  Operation  of  Law. 

o.    Tenancy  at  Will  and  by  Snfleranoe. 
V.    Condition  of  Title  as  Affecting  the  QuestioB. 

a.  Title  at  Date  of  LecuM. 

b.  Landlord's  Titie. 

1.  Where  He  has  no  Title. 

2.  Title  Different  from  that  Supposed. 
8.    Invalidity  of  TiUe. 

a.    Where  Title  is  in  Another. 

1.    In  Private  Person. 

8.    In  Oovemment. 
d.    Denial  of  Title  Greater  than  VeoesMij  to  ioppool 


Termination  of  Landlord's  TltUb 
1.    In  General* 
8.    By  Operation  of  Law* 
a    By  Sale. 
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4.    By  Sale  nndsr  Executioii. 
6.    Bj  Tax  Sale. 

6.  Effect  of  Contiiiaed  Payment  of  Bent* 

7.  Title  Eecheats  to  the  State. 
TL    Aeqnlsition  of  Title  by  Tenant. 

9u    ▲equlsition  of  Adverse  Titles 

1.  Bight  to  Acquire. 

2.  Bight  to  Assert. 

A.  In  CtoneraL 

B.  Exceptions. 

bb    Acquisition  of  Landlord's  Titles 
1.    From  Landlord. 

8.  At  Execution  Sale. 

8.    Baying  Encumbrances. 

4.    By  Devise. 

6.    Title  Consistent  with  Landlord's^ 
••    Tax  Title. 
4.    Adverse  Possession. 

1.    General  Doctrine. 

A.    Character  of  Possessloa* 

8.    Necessity  of  Surrendering  Possessloa* 

4.  Disclaimer  and  Notice. 

5.  Effect  of  Disclaimer  and  Notice. 

6.  Ouster  and  Disseisin  of  Landlord. 

7.  When  the  Statute  Begins  to  Bmu 
WLL    Possession  by  Tenant. 

a.  Possession  Given  by  Fraud. 

b.  Where  Tenant  does  not  T^e  Possessloa  imdsr  Bis 


•»    Tenant  Acquires  Possession  from  Landlord. 

4.    Effect  of  Tenant's  being  in  Possession  at  Xfanis  Bsl** 

tlon  Arose. 

1.    General  Bultt. 

8.    Bule  in  California. 

8.    Effect  of  Fraud  and  Mistake. 
••    Necessity  of  Surrendering  Possessloa* 

1.    In  General. 

8.    Tenant  Holding  Over. 

8.    Adverse  Possession. 

4.    Snllleient  Surrender  of  Possessloa. 

6*    Effect  of  Surrender  of  Possessloa* 
f;    Sffeot  of  Eviction  by  Paramoont  TltlSb 
g.    Bffect  of  Termination  of  Bolatioa. 
ITHL   Attornment  to  Third  Persoa. 
••    Whoa  Void* 

1.    Generally. 

8.    Attornment  to  Paxamoimt  TitlSb 

8.    Effect,  Generally. 

4.    Effect  of  Mistake  and  Fnad. 
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h.    When    VaUd. 

1.  Attornment  with  Landlord's  ConMnt. 

2.  Attornment  to  Purchaser  of  Iiandlord'a  Titllb 
8.    To  Purchaser  at  Bzecution  8ala» 

4.  To  Purchaser  at  Tax  Sala. 

5.  Effect  of  Bjeotment. 
ZX.    Persons  Estopped* 

a.  In  General* 

b.  Subtenants  and  Assigrnees. 

o.  One  Obtaining  Possession  Fraudnlentlx« 

d.  Purchaser  Holding  under  Contract* 

•.  Tenant's  Heirs. 

f .  Mortgagee  of  Lessee. 

g.  Purchaser  of  Pee  from  Tenanti 
h.  Tenant  in  Common. 

L  Vendor  Who  Becomes  Tenant. 

J.  Mortgagor  Who  Takes  Lease, 

k.  Execution  Debtor. 

L  Wife  of  Tenant. 
X»    Persons  in  Whose  Pavor  Estoppel  may  ba  isssrtedi 

a.  Landlord. 

b.  Assifipiee  of  Landlord. 
o.  Orantee  of  Landlord. 

d.  Heirs  of  Landlord. 

e.  Executors  and  Administratora. 

f .  Mortgagee  of  Landlord. 

g.  Purchaser  at  Judicial  Sale. 

ZZ.    In  What  Actions  Estoppel  may  be  isssrtefl 

a.  General  Eule. 

b.  Suit  for  Bent. 

e.    TTse  and  Occupation. 

d.  Ejectment. 

e.  TTnlawful  Detainer. 

f .  Summary  Proceeding^ 
XTT.    Waiver  of  Bdght. 

Zm.    Public  Policy. 

I.    Introduction. 

The  subject  of  this  note  is  a  large  one,  InTolTing  the  Important 
relation  of  landlord  and  tenant,  and  In  the  many  phases  and  situa- 
tions in  which  the  question  has  arisen  It  has  been  the  subject  of  a 
large  amount  of  litigation.  The  general  doctrine  that  a  tenant  is 
estopped  to  deny  his  landlord's  title  is  firmly  fixed  in  the  law,  sub* 
Ject  to  certain  well-defined  exceptions,  and,  aside  from  a  few 
points,  the  authorities  are  comparatlyely  harmonious.  The  subject 
being  large,  its  consideration  will  entail  an  extended  treatment. 

H.    Belation  must  Exist. 
The  relation  of  landlord  and  tenant  must  exist  before  an  estoppel 
jrlH  arise  in  favor  of  the  landlord  as  against  his  tenant    Tbara 
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must  be  a  tenancy  In  fact:  Brown  y.  Dean,  3  Wend.  208.  The  doc- 
trine of  estoppel  applies  only  to  the  actnal  relation  of  landlord  and 
tenant  created  by  contract  Hence.  It  has  been  held  not  to  apply 
to  the  relation  constructively  existing  between  a  holder  of  the  legal 
title  to  land  and  one  in  possession  under  a  verbal  contract  of  pur- 
^ifaase:  Baker  v.  Hale,  6  Bazt  46.  If  the  relation  is  shown  to  exists 
however,  and  there  is  sufficient  proof  of  a  tenancy/  then  the  tenant 
la  estopped  from  denying  the  title  of  his  landlord:  Cody  v.  Quarter- 
man,  12  Ga.  386;  Newman  v.  Mackin,  13  Smedes  &  M.  383;  People  t» 
Kelsey,  88  Barb.  269. 

The  reason  why  a  tenant  cannot  dispute  the  title  of  his  land- 
lord is  because  he  cannot  deny  what  he  has  once  admitted.  But 
where  no  tenancy  is  created,  he  has  not  admitted  his  alleged  land- 
lord's title,  and  he  is  therefore  not  estopped  to  show  that  the  rela- 
tion does  not  exist:  People  v.  Hewlett,  76  N.  Y.  574.  So  an  occu- 
pant of  real  property  is  not  estopped  from  denying  the  title  of  a 
plaintlfF  who  sues  for  the  value  of  the  use  and  occupation  of  the 
land,  if  the  right  to  occupy  was  not  taken  under  any  agreement 
with  the  plaintiff,  and  he  was  not  accepted  or  recognised  as  land- 
lord: Davis  V.  Delaware  etc.  Canal  Co.,  109  N.  Y.  47,  4  Am.  BL 
Rep.  418,  15  N.  E.  873.  And  where  the  relation  does  not  in  fact 
exist,  the  gratuitous  payment  of  rent  will  not  estop  one  in  the  pos* 
session  of  real  estate  from  showing  the  true  character  in  which  he 
holds  the  premises:  Shelton  v.  Carrol,  16  Ala.  148.  Where  a  plain- 
tiff fails  to  prove  a  demise  to  the  defendant,  the  defendant  may 
prove  that  he  held  and  occupied  the  land  under  a  third  party:  Buell 
V.  Cook,  4  Conn.  238.  In  Corrigan  v.  Riley,  26  N.  J.  L.  79,  both 
parties  claimed  an  undivided  interest  in  a  two-story  house,  and  they 
made  an  agreement  whereby  one  was  to  occupy  the  upper,  the  other 
the  lower,  part  of  the  house,  and  that  they  would  occupy  in  this 
manner  alternately  two  years  each.  In  a  suit  on  this  contract,  the 
relation  of  landlord  and  tenant  not  existing,  it  was  held  that  the 
defendant  could  show  that  the  plaintiff  had  no  title  to  any  part 
of  the  premises,  and  that  the  contract  was  without  consideration  on 
the  part  of  the  defendant  Where  a  defendant  agreed  to  till  land 
for  one  year,  he  to  occupy  a  house  on  the  land  and  to  have  the  use 
of  the  garden,  and  also  his  firewood,  this  was  held  not  to  conclu- 
sively establish  the  relation  of  landlord  and  tenant:  Hoffman  v. 
Hoffman,  63  Hun,  635,  18  N.  Y.  Supp.  887.  Where  the  subject 
matter  of  a  so-called  lease  is  only  a  right  to  have  dower  assigned, 
the  rule  that  the  lessee  or  his  assignee  is  estopped  to  deny  the 
lessor's  title,  is  not  applicable.  The  right  to  have  dower  assigned 
is  not  such  an  estate  as  can  be  the  subject  of  a  lease:  Croade  v. 
Ingraham,  13  Pick.  33.  An  agreement  by  one  in  possession  of  land 
to  abandon  the  premises  on  a  certain  day,  is  not  a  lease,  and  does 
not  estop  him  from  controverting  the  title  of  the  person  with  whom 
the  agreement  was  made:  Miller  v.  McBrler,  14  Serg.  A  R.  382. 
«>^Vai*e  tbp  roiation  has  censed,  and  ooBsesaion  has  been  delivered  to 
«»..  St.  R«p.,  Vol.  LXXXIX.— 5 
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tbe  landlord,  the  tenant  is  not  estopped  to  deny  his  landlord's  title  In 
an  action  to  recoyer  for  damages  to  the  property:  Bnrbank  t.  Harris, 
80  La.  Ann.  487.  A  defendant  is  not  estopped  to  deny  the  piaintUTa 
ownership  of  property  because  preyiously,  at  a  time  not  fixed,  he 
paid  rental  money  on  the  property:  Wykoff  t.  Miller,  48  La.  Ann.  475, 
19  South.  47a 

m.  Must  Admit  Title  to  be  in  Landlord. 
It  is  essential  that  a  supposed  tenant  should  admit  title  to  be  In 
his  landlord,  or  that  he  should  admit  that  he  is  the  tenant  of  his 
landlord,  which  amounts  to  the  same  thing:  Miller  y.  Williams,  15 
Gratt  218.  If  he  has  not  admitted  title  to  be  in  his  landlord,  no 
estoppel  results,  for  it  is  upon  this  admission  that  an  estoppel  of 
this  character  must  rest:  Frye  y.  Gragg,  85  Me.  29.  The  mere  ac- 
ceptance of  a  lease  and  becoming  a  tenant  is  a  suflicient  admission 
of  his  landlord's  title:  Alwood  y.  Mansfield,  88  111.  452;  Byrne  y. 
Beeson,  1  Doug.  179;  King  y.  Murray,  28  N.  G.  62.  The  title  of 
the  landlord  may  be  merely  equitable;  it  is  sufficient,  though  both 
parties  knew  the  landlord  did  not  haye  the  legal  title:  Saunders  y. 
Moore,  14  Bush,  97.  Written  at  oral  acknowledgments  that  the 
tenant  held  under  the  landlord  are  sufficient  admissions  of  title: 
Morrison  y.  Keller,  10  La.  Ann.  542.  Where  a  claimant  of  property 
permits  another  to  occupy  It,  upon  a  stipulation  tliat  if  his  title 
proyed  good  he  would  sell  to  the  occupant,  this  does  not  amount 
to  such  an  admission  of  title  as  estops  the  occupant  firom  denying 
the  claimant's  title:  Frye  y.  Gragg,  85  Me.  29.  So  where  an  alleged 
tenant  notifies  his  landlord  before  he  takes  possession  that  he  will 
not  take  possession  under  him,  no  estoppel  arises:  Nerhooth  y.  Alt- 
house,  8  Watts,  427,  84  Am.  Dec.  480.  Where  one  does  not  enter 
or  claim  to  hold  under  a  particular  title,  he  is  not  estopped  by 
privity  of  tenure  to  rely  upon  other  titles:  Martin  y.  Reynolds,  9 
Dana,  828.  One  who  enters  as  tenant  of  another,  under  an  agree- 
ment to  pay  rent  to  the  successful  party  in  an  ejectment  suit  then 
pending,  cannot  deny  his  landlord's  title  except  in  the  manner 
pointed  out  by  the  agreement,  as  in  other  respects  his  landlord's 
title  is  admitted:  Vrooman  y.  McKaig,  4  Md.  450,  69  Am.  Dec.  85. 

IV.    Creation  of  Belation. 

a.    By  Lease. 

1.  In  (General.— The  relation  of  landlord  and  tenant  is  usually  cre- 
ated by  a  contract  in  the  form  of  a  lease.  And  when  one  accepts  a 
lease  from  another,  he  becomes  a  tenant,  and  is  estopped  to  deny 
his  landlord's  title:  Alwood  y.  Mansfield,  83  IlL  462;  Byrne  y.  Bee- 
son,  1  Doug.  179;  King  y.  Murray,  6  Ired.  62;  Ricketson  y.  Galli- 
gan,  89  Wis.  894,  62  N.  W.  87.  A  tenant  cannot  avoid  the  effect 
of  a  lease  by  showing  that  it  was  taken  to  prevent  the  produce 
of  the  land  from  being  taken  by  creditors:  Rankin  y.  Simpson,  19 
Pa.  St  471,  57  Am.  Dec.  668.  So  one  who  accepts  a  lease  while 
In  possession  under  a  contract  to  purchase  land  is  estopped  to  deny 
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hiB  landlord's  title:  Jordan  t.  Kats,  89  Ya.  628,  16  8.  B.  866.  A 
lease  executed  by  i>er8ons  In  their  Indivldnal  names,  and  not  as 
agents,  estops  the  tenant  from  denying  their  title,  notwithstanding 
the  lease  recites  that  the  lessors  were  acting  as  a  chnrch  extensloa 
committee:  Stott  ▼.  Rutherford,  92  U.  8.  107.  A  lease  which  recites 
that  one  occupies  land  as  the  tenant  of  his  landlord,  and  binds  him 
to  deliver  possession  by  a  certain  day,  estops  him  from  denying 
such  recitals:  Hall  ▼.  Haun,  5  Dana,  56.  A  sale  by  a  town  of  the 
right  of  fishery  In  a  certain  stream  for  a  specified  time  Is  In  the 
nature  of  a  lease,  and  estops  the  purchaser  to  deny  the  title  of  the 
town  or  Its  right  to  sell  the  fishery:  Eastham  t.  Anderson,  119  Masa. 
526.  A  tenant,  In  possession  at  the  death  of  his  landlord,  who  agrees 
to  pay  the  old  rent  to  one  claiming  to  be  the  guardian  of  the  re- 
mainderman, but  who  pays  no  rent  and  retracts  before  a  bargaiB 
is  made  and  a  lease  executed.  Is  not  estopped  to  deny  the  remain- 
derman's title:  Stokes  v.  McKlbbln,  18  Pa.  St  267.  A  lease  of  per- 
sonal property  will  estop  a  tenant  trom  denying  the  lessor's  title 
thereto:  Cranz  y.  Kroger,  22  III.  74. 

8.  Validity  of  Lease.— The  statement  is  frequently  met  In  text- 
books and  cases  that  a  tenant  Is  estopped  to  deny  his  landlord's 
title,  although  the  lease  may  be  void.  In  Mauldln  v.  Cox,  67  GaL 
893,  7  Pac.  804,  It  was  said  that  "he  who  enters  under  a  Told  lease 
is  estopped  equally  with  him  who  holds  under  a  yalld  Instrument.** 
This  was  approved  In  Mlllett  ▼.  Lagomarslno  (Gal.),  88  Pac  808. 
This  rule  appears  to  be  true  only  to  a  qualified  extent,  however. 
Thus,  in  Crawford  v.  Jones,  54  Ala.  459,  the  lease  was  void  under 
the  statute  of  frauds,  and  yet  It  was  held  that  if  the  tenant  entered 
and  occupied  under  It,  the  relation  of  landlord  and  tenant  was  cre- 
ated, and  the  tenant  was  estopped  to  deny  his  landlord's  possession. 
*rrhe  plaintiff's  right  of  recovery,"  said  the  court,  "did  not  depend 
on  the  validity  of  the  contract  of  renting,  but  on  the  fact  of  per- 
missive use  and  occupation  by  the  defendant  Without  affecting 
this  right,  the  Invalidity  of  the  contract  of  renting  could  be  con- 
ceded." A  similar  holding  Is  found  in  Marr  v.  Ray,  50  IlL  App.  415, 
the  court  pointing  out  that  though  the  agreement  was  voidable 
under  the  statute  of  frauds  as  to  the  duration  of  the  term,  It  might 
be  valid  so  far  as  the  character  of  the  occupancy  is  concerned,  and 
the  amount  of  rent  to  be  paid.  To  the  same  effect,  see  Laughran 
V.  Smith,  75  N.  Y.  206. 

The  relation  of  landlord  and  tenant  must  be  established,  otheiv 
wise  no  estoppel  arises.  .  But  this  relation  may  frequently  be  estab- 
lished otherwise  than  by  an  invalid  contract  And  if  it  is  other- 
wise properly  established  in  the  right  kind  of  action,  the  Invalidity 
of  the  lease  will  not  be  material.  Hence,  It  has  been  held,  in  an 
action  for  use  and  occupation,  that  if  the  defendant  went  into  the 
occupation  of  the  premises,  and  did  in  fact  occupy  them,  by  the 
permission  of  the  plaintiff,  the  relation  was  established  and  the  ten- 
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ant  could  not  deny  his  landlord's  title  by  asserting  the  Invalidity  of 
his  lease:  Little  t.  Martin,  8  Wend.  220»  20  Am.  Dec.  d8&  The 
conrt  In  this  case  remarked  that  the  fact  of  tenancy  'Is  as  well 
proved  by  showing  an  entry  nnder  a  void  contract  as  under  a  valid 
one."  This  doctrine  was  approved  in  Marr  v.  Ray,  50  111.  App.  415. 
In  King  V.  Murray,  6  Ired.  62,  in  a  suit  In  ejectment  against  a 
tenant,  he  set  up  as  a  defense  that  the  lease  under  which  he  entered 
was  usurious  and  void.  But  the  court  held  that  this  fact  "did  not 
affect  the  principle  upon  which  the  estoppel  is  founded,  which 
is,  that  the  defendant  is  In  possession  under  it;  and,  while  it  con- 
tinues, he  is  not  at  liberty  to  deny  his  landlord's  tiOe."  The  court 
points  out  that  If  this  were  an  action  on  the  contract  for  rent  the 
landlord  could  not  recover,  because  of  the  Invalidity  of  the  contract 
An  apparently  conflicting  decision  is  to  be  found  in  People  v.  Hew- 
lett 76  N.  Y.  574,  where,  in  a  summary  proceeding  to  remove  an 
alleged  tenant  the  tenant  was  allowed  to  show  that  the  lease  was 
made  in  pursuance  of  a  usurious  contract  and  was  void,  so  that  the 
relation  of  landlord  and  tenant  did  not  exist  The  language  of  the 
court  would  intimate  that  in  every  case  where  a  lease  Is  void,  the 
tenant  does  not  admit  his  landlord's  title,  and  hence  no  estoppel  can 
result  The  lease  being  void,  it  is  not  effectual  for  any  purpose. 
But  it  is  to  be  noted  that  in  this  case  the  tenant  did  not  enter  upon 
lands  owned  by  the  landlord,  but  the  tenant  was  the  acknowledged 
owner,  and,  by  a  series  of  written  Instruments,  he  was  made  a  ten- 
ant And  the  court  held  that  the  instruments  being  void,  he  could 
claim  the  property  as  his  own,  since  nothing  had  happened  to 
change  his  relation  to  it  A  somewhat  similar  case  is  Reich  v. 
Cochran,  151  N.  Y.  122,  56  Am.  St  Rep.  607,  45  N.  B.  367.  In 
Byrne  v.  Beeson,  1  Doug.  179,  it  is  said  that  a  tenant  may  set  up 
the  Invalidity  of  the  contract  by  which  the  tenancy  was  created. 
But  again  it  is  to  be  observed  that  the  invalid  agreement  here  was 
between  the  tenant  and  a  third  party,  to  whom  he  had  attorned, 
and  not  the  agreement  between  himself  and  his  acknowledged 
landlord. 

Estoppels,  however,  ought  to  be  mutual,  and  It  seems,  therefore, 
that  if  a  lease  Is  made  by  one  who  Is  not  competent  to  contract  so 
that  there  can  be  no  estoppel  against  such  lessor,  then  the  tenant 
is  not  estopped:  See  Chicago  etc.  R.  R.  Co.  v.  Keegan,  152  IlL  413, 
39  N.  E.  33.  It  has  consequently  been  held  that  a  lease  by  an 
infant  or  of  an  infant's  lands  by  his  natural  guardian,  is  void  as  to 
the  infant,  and  since  it  does  not  estop  him,  it  will  not  estop  the  ten- 
ant from  holding  under  another:  Ross  v.  Cobb,  9  Yerg.  463.  So  a 
lease  by  a  married  woman  is  void,  and  will  not  raise  an  estoppel 
against  the  tenant  in  an  action  on  the  lease:  Schenck  t.  Stumpf, 
6  Mo.  App.  381;  Crockett  v.  Althouse,  35  Mo.  App.  404,  Where,  how- 
ever, the  husband  holds  the  possession  with  his  wife,  a  lease  made 
by  her  is  deemed  to  be  made  by  her  as  the  agent  of  her  husband, 
and  the  lease  will  be  sustained  as  the  lease  of  the  husband,  so  that 
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the  tenant  la  estopped  to  deny  the  landlord's  title:  Grant  t.  White, 
42  Mo.  285;  Schenck  t.  8tampf»  6  Mo.  App.  88I1  And  a  lease  exe- 
cuted by  an  nnanthorlzed  agent  of  the  lessor  Is  not  binding  on 
him,  and  hence  not  on  the  lessee:  Chicago  etc.  R.  R.  Ck>.  y.  Keegan, 
152  lU.  418»  S9  N.  B.  88. 

A  lessee  of  land  which  proTOS  to  be  vacant  public  domain  Is 
not  estopped  to  deny  his  lessor's  title,  since  snch  land  Is  not  the 
subject  of  lease  without  right  from  the  state:  Welder  t.  McCkimb, 
10  Tex.  Glv.  App.  86,  80  S.  W.  822.  80,  where  an  act  of  Congress 
reserves  certain  lands  from  the  public  domain,  so  that  they  cannot 
be  lawfully  settled  upon,  a  '^squatter"  thereon  cannot  recover  rent 
from  his  lepsee:  Dupas  v.  Wassell,  1  Dill.  213,  Fed.  Cas,  No.  4182. 
Cases  of  this  character  were  distinguished  In  Hall  etc  Ca  v.  Wilbur, 
4  Wash.  644,  80  Pac.  665,  from  cases  where  an  occupant  of  tide 
lands  leases  them  to  a  tenant,  there  being  no  law  against  the  occu- 
pation of  such  lands,  and  the  state,  by  statute.  Impliedly  approving 
such  occupancy.  This  decision  has  been  subsequently  followed  In 
Collins  V.  Hall,  5  Wash.  366,  31  Pac  972;  Clancy  v.  Bels,  5  Wash. 
371,  81  Pac  97L  And  compare,  also,  St  Anthony  Falls  Water 
Power  Co.  v.  Morrison,  12  Minn.  249. 

3.  Effect  of  Fraud,  Misrepresentation,  or  Mistake. — While,  as  a 
general  rule,  a  tenant  cannot  dispute  his  landlord's,  title  when  sued 
for  rent  or  possession,  yet  an  exception  prevails  where  the  tenant 
has  been  Induced  to  accept  a  lease  by  artifice,  fraud,  or  mistake. 
Especially  is  this  true  In  cases  of  misrepresentation  and  fraud,  in 
whldi  cases  no  estoppel  exists  and  a  tenant  may  show  better  title 
in  himself  or  a  third  party  under  whom  he^  claims:  Farris  v. 
Houston,  74  Ala.  162;  Nicrosi  v.  PhlUipi,  91  Ala.  299,  8  South.  561; 
Tewksbury  v.  Magraff,  33  Cal.  237;  Carter  v.  Marshall,  72  111.  609; 
Suddarth  v.  Robertson,  118  Mo.  2K6,  24  S.  W.  151;  Bigler  v.  Fur- 
man,  58  Barb.  545;  Miller  v.  McBrler,  14  Serg.  &  B.  382;  Jenckes 
V.  Cook,  9  B.  I.  520;  Lakin  v.  Dolly,  53  Fed.  333.  But  If  no  fraud 
or  diuress  Is  shown,  the  tenant  Is  estopped  from  controverting  his 
landlord's  title:  People's  Loan  etc.  Assn.  y.  Whitmore,  75  Me.  117; 
Voss  V.  King,  88  W.  Va.  286,  10  S.  B.  402;  Voss  v.  King,  88  W.  Va. 
607,  18  S.  B.  762.  A  tenant,  who  obtains  possession  from  one  who 
falsely  and  fraudulently  represents  himself  to  be  the  owner  of  the 
premises,  Is  not  estopped  from  showing  that  he  was  not  the  owner 
when  the  agreement  to  pay  rent  was  made:  Glelm  v.  Rise,  6  WattB, 
44.  80  an  administrator  who  makes  false  representations  as  to  the 
title  of  the  land  he  leases  cannot  Invoke  the  rule  of  estoppel  against 
the  tenant  who  denies  his  title:  Cross  v.  Freeman,  19  Tex.  Civ.  App. 
428»  47  S.  W.  478.  And  an  heir  who  falsely  represents  that  he  la 
the  8(de  heir  Is  not  entitled  to  the  benefit  of  this  rule,  except  as  to 
his  own  interest:  Hammers  v.  Hanrick,  60  Tex.  412,  7  &  W.  845; 
Bryan  v.  Hanrlck  (Tex.),  8  S.  W.  282.  The  fact  that  some  stipu- 
lation is  omitted  from  the  lease,  through  fraud,  will  not  prevent 
the  tenant  from  being  estopped  to  deny  his  landlord's  title,  where 
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tbp  f'  "d  OOPS  not  aflPect  the  character  of  the  Instrument  as  a  lease 
and  in  rerojmltion  of  the  lessor  as  the  landlord:  Forgy  v.  Harvey, 
151  Ind.  607.  51  N.  B.  1066.  Whether  the  tenant  was  In  possession 
•r  not  when  the  lease  was  made  is  wholly  Immaterial,  where  the 
lease  was  induced  by  frand,  misrepresentation,  or  mistake:  Isaac  t. 
Clarke,  2  Gill,  L  There  appears  to  be  authority  for  the  opposite 
doctrine,  however,  that  a  tenant  will  be  estopped  notwithstanding 
fraud  in  the  lease:  Simons  v.  Marshall,  3  O.  Greene,  602;  Higgins 
V.  Turner,  61  Mo.  249.  And  he  can  only  relieve  himself  from  the  es- 
toppel by  surrendering  possession:  Crockett  v.  Althouse,  85  Mo. 
App.  404 

The  fraud  or  mistake  wMch  will  entitle  a  lenant  to  deny  his  land- 
lord's title  must  be  such  as  would  entitle  him  to  relief  in  equity 
from  any  other  obligation  created  by  deed:  Williams  v.  Wait,  2 
S.  Dak.  210,  S9  Am.  St.  Rep.  768,  49  N.  W.  209.  And  in  this  case 
It  was  held  that  a  tenant  cannot  show  that,  while  he  was  the  owner 
and  in  possession  of  the  property,  he  was  induced  by  fraud  and 
duress  to  execute  a  conveyance  to  his  landlord,  after  which  he 
accepted  a  lease  from  him.  These  facts  do  not  show  that  the 
lease  was  procured  by  fraud  or  tliat  it  was  executed  by  mistake. 
In  Cain  v.  Gimon,  36  Ala.  168,  however,  it  was  held  that  the  accept- 
ance of  a  lease  from  a  stranger,  by  one  who  la  in  the  possession 
•f  land,  if  done  in  ignorance  of  his  rtghts,  does  not  estop  him  from 
afterward  impeaching  the  validity  of  such  stranger's  title.  The 
facts  are  different  from  those  of  Dakota  case,  as  they  also  are  in 
Lakin  v.  Dolly,  63  Fed.  838,  where  the  occupants  of  land  acted 
vnder  a  mistake  as  to  the  law  in  regard  to  the  title  of  a  patentee 
to  whom  they  paid  rent,  and  it  was  held  that  there  was  no  relation 
of  landlord  and  tenant  sufficient  to  estop  him  from  denying  such 
title.  So  a  tenant  who  accepts  a  lease  under  an  entire  misappre- 
hension of  its  purport  and  effect  is  not  estopped  to  deny  his  land- 
lord's title:  Wiggin  v.  Wiggin,  68  N.  H.  235.  But  a  tenant  who 
marries  his  landlord's  daughter  cannot  deny  the  title  of  his  lessor 
on  the  ground  that,  in  making  the  contract  he  was  ignorant  of  the 
daughter's  interest:  Baker  T.  Nail,  69  Mo.  2G5.  In  Tewksbury  v. 
Magraff,  33  Cal.  237,  the  court  Intimates  that  in  cases  of  mutual 
mistake  as  to  the  law  in  relation  to  the  title  of  the  lessor,  the  lessee 
is  not  estopped  to  deny  such  title. 

b  By  Operation  of  Law.—The  technical  doctrine  of  estoppel  ap- 
plies only  to  the  conventional  relation  of  landlord  and  tenant,  and 
not  to  a  relatioii  arising  by  mere  operation  of  law:  See  Vance  v. 
Johnson,  10  Humph.  214,  where  the  reason  for  the  rule  is  well 
stated,  and  Jackson  v.  Horsen,  7  Cow.  323,  17  Am.  Dec.  517.  In 
this  last  case  a  tenancy  for  life  was  created  by  operation  of  law 
through  the  omission  of  words  of  inheritance  in  a  conveyance,  and 
it  was  held  that  the  conventional  relation  of  landlord  and  tenant 
did  not  exist,  and  the  grantee  was  not  estopped  to  set  up  a  defense 
against  his  landlord's  title. 
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e.  Tenancy  at  Will  and  by  Sufferance.— The  mie  Jtist  noticed 
does  not  apply  to  tenancies  at  will  or  by  sufferance.  Hence,  it  is 
held  that  a  tenant  at  will  is  estopped  trim  denying  his  landlord's 
title,  the  same  as  other  tenants:  Towne  v.  Bntterfleld,  97  Mass.  106; 
Kelley  v.  Kelley,  28  Mf^.  192;  Van  Blaroom  v.  Kip,  26  N.  J.  L.  351. 
A  person  who  occupies  land  under  a  contract  of  purchase  becomes 
a  tenant  at  will,  and  cannot  deny  his  landlord's  title:  Dowd  v.  Gil- 
christ, 46  N.  G.  353;  Winnard  v.  Bobbins,  3  Humph.  614;  Kelley  ▼. 
Kelley,  23  Me.  192.  And  one  who  occupies  land  under  a  void  deed 
la  a  tenant  at  will  or  by  sufferance  of  the  yendor,  and  cannot  dis- 
pute his  landlord's  title,  or  set  up  title  in  himself  or  another:  Ezelle 
▼.  Parker,  41  Miss.  520.  A  purchaser  in  fee  from  a  husband  of  his 
wife's  land  is,  after  the  termination  of  the  husband's  estate  by  the 
curtesy,  a  tenant  at  sufferance  of  the  wife  if  she  is  living,  and  of 
her  heirs  if  she  is  dead:  Griffin  y.  Sheffield,  38  Miss.  359,  77  Am. 
Dea  646.  And  a  tenant  by  sufferance  cannot  set  up  an  adverse 
title  against  his  landlord  or  one  claiming  under  him:  Learned  r. 
Tallmadge,  26  Barb.  443. 

V.    Condition  of  Title  as  Affecting  the  Question. 

a.  Title  at  Date  of  Lease.— By  becoming  a  tenant,  a  person  ad- 
mits  that  at  the  time  the  tenancy  commenced  his  landlord's  title 
was  good,  and  neither  the  tenant,  nor  anyone  claiming  under  him, 
can  afterward  say  the  contrary:  Kinney  y.  Doe,  8  Blackf.  350.  A 
tenant  cannot  dispute  the  title  of  his  landlord,  so  long  as  it  remains 
as  it  was  when  the  tenancy  commenced:  Jackson  v.  Rowland,  6 
Wend.  670.  22  Am.  Dec.  557;  Despard  v.  Walbrldge,  15  N.  Y.  374. 
But  the  tenant  is  only  estopped  to  deny  what  he  has  once  admitted: 
Despard  y.  Walbridge,  15  N.  Y.  374.  Hence,  the  rule  that  a  tenant 
is  estopped  to  deny  his  landlord's  title  is  confined  to  the  title  of 
the  landlord  at  the  time  possession  Is  given,  or  when  the  lease  was 
given,  or  the  relation  arose:  McAusland  v.  Pundt,  1  Neb.  211,  93 
Am.  Dec.  358;  Wolf  y.  Johnson,  30  Miss.  513;  Towne  y.  Butterfield, 
97  Mass.  105.  The  tenant  is  estopped  from  setting  up  a  superior 
title  at  the  date  of  the  lease,  or  subsequently  acquired  from  a  third 
person:  Heyer  y.  Beatty,  76  N.  C.  28.  But  he  is  not  prevented  from 
showing  any  subsequent  change  in  the  title,  occurring  either  by  the 
act  of  the  landlord  himself,  or  by  operation  of  law:  Wolf  y.  John- 
son, 30  Miss.  513;  McAusland  y.  Pundt,  1  Neb.  211,  93  Am.  Dec.  358. 

b.    Landlord's   Title. 

1.  Where  He  has  no  Title.— As  a  general  rule,  it  is  immaterial 
whether  the  landlord  has  a  valid  title  or  not.  If  one  is  occupying^ 
land  as  the  tenant  of  another,  he  cannot  object  that  his  landlord 
had  no  title  at  the  time  of  making  the  lease:  Terry  y.  Ferguson,  8 
Port.  600.  The  tenant  acknowledges  his  hindlord's  title  when  he 
makes  the  lease  and  enters  into  possession,  and  he  cannot  deny  it 
when  called  on  to  pay  rent  or  when  required  to  restore  the  posses- 
sion: Caldwell  y.  Harris,  4  Humph.  24.    He  cannot  show  that  his 
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landlord  had  no  title:  Gray  v.  Johnson,  14  N.  H.  414;  CJongregatlonal 
Society  y.  Walker,  18  Vt  600;  Oiles  ▼.  Bbsworth*  10  Md.  833.  A 
tenant  is  estopped  to  say  that  his  landlord  had  no  snch  title  to  the 
premises  as  gave  him  authority  to  rent  them:  Pearce  ▼.  Pearce,  88 
111.  App.  77.  He  is  estopped,  though  the  want  of  title  may  appear 
from  the  landlord's  own  evidence:  Oray  ▼.  Johnson,  H  N.  H.  414. 
A  tenant  cannot  show  that  the  land  rented  is  ontside  of  the  laud- 
lord's  property,  where  he  had  leased  a  lot  as  being  within  his 
landlord's  property,  and  had  occupied  and  paid  rent  for  it:  Braut  ▼• 
Livermore,  10  Johns.  358. 

There  are  a  few  cases  where  the  title  of  the  landlord  may  be  a 
material  matter,  and  in  such  cases  the  tenant  is  not  estopped  from 
denying  his  landlord's  title.  Thus,  it  has  been  held  that  a  parol 
promise  by  one  in  possession  to  pay  rent  to  one  out  o7  possession, 
who  had  neither  title  nor  right  of  possession,  is  TOid  for  want  of 
consideration,  and,  therefore,  cannot  be  invoked  as  an  estoppel  in 
favor  of  the  landlord:  Clary  v.  O'Shea,  72  Minn.  105,  71  Am.  St 
Rep.  465,  75  N.  W.  115;  citing  Fuller  v.  Sweet,  30  Mich.  237,  18 
Am.  Rep.  122;  Hall  v.  Benner,  1  Penr.  &  W.  402,  21  Am.  Dec.  394. 
So,  where  the  deed  of  an  Indian  is  void  by  statute,  his  execution 
of  a  deed  and  acceptance  of  a  lease  from  the  grantee  will  not  estop 
his  devisees  and  their  assigns  from  disputing  the  title  of  such 
grantee:  Smythe  v.  Henry,  41  Fed.  705.  The  court  here  said  that 
"the  doctrine  of  estoppel  cannot  be  applied  when  it  would  thwart 
any  declared  purpose  of  a  statute."  A  lease  by  a  purchaser  at  a 
sheriiTs  sale,  before  the  deed  is  executed,  to  one  already  in  posses- 
sion, does  not  estop  the  lessee  from  disputing  the  lessor's  title:  Halt 
y.  Benner,  1  Penr.  &  W.  402,  21  Am.  Dec.  394.  So  a  tenant  in 
possession  who  takes  a  lease  from  one  whom  he  supposes  Is  a  re- 
ceiver with  authority  to  take  possession,  is  not  estopped  from  show- 
ing the  want  of  authority  and  title  on  the  part  of  the  lessor:  Phillips 
▼.  Smoot,  1  Mackey  (D.  C),  478. 

2.  Title  Different  from  that  Supposed. — Since  it  is  generally 
immaterial  whether  the  Undlord  has  title  or  not,  it  foUows  that 
the  character  of  his  title  is  likewise  of  no  consequence  during  the 
existence  of  the  relation.  Hence,  where  husband  and  wife,  owning 
a  tract  of  land  in  severalty,  make  a  Joint  lease  thereof  to  a  tenant, 
such  tenant  is  estopped  from  denying  his  liability  to  the  lessors 
jointly,  or  that  they  are  the  joint  owners  of  the  property:  Oantwell 
T.  Moore,  44  IlL  App.  669.  So  a  tenant  cannot  show  that  his  land- 
lord is  not  the  sole  owner  of  the  property:  Clark  v.  Aldrich,  4  App. 
Dlv.  623,  40  N.  Y.  Supp.  440.  Or  that  the  Undlord  had  only  a 
dower  interest  in  the  premises,  and  that  it  was  not  such  as  to  en- 
title her  to  sue  for  rent:  Bommer  r.  Bavarian  etc.  Co.,  8  MIbc  Rep. 
268,  28  N.  T.  Supp.  671.  Neither  can  the  tenant  show  that  hia 
lessor  is  a  trustee  of  one  having  adverse  or  paramount  title:  Stagg 
.?•  Bnreka  ete.  Oew»  66  Mo.  817.    Nor  that  the  landlord  had  only  % 
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tex  title  to  the  premises:  Pence  r.  Williams,  14  Ind.  App.  86,  42 
N.  B.  494.  So,  where  a  lessor  signed  as  "agent,"  disclosing  no 
principal,  the  lessee  cannot  dispute  his  lessor's  title:  Bedford  t. 
Kelly,  61  Pa.  St  491.  And  the  fact  that  a  tenant  Is  in  Joint  pos- 
session of  the  land  with  one  who  has  title  to  half  the  land  will  not 
prevent  the  recovery  of  lodgment  against  the  tenant:  Springs  v. 
Schenck,  99  N.  G.  551,  6  Am.  St  Rep.  552,  6  S.  E.  405. 

3.  InvaHdity  of  Title.— An  entire  want  of  title  in  the  landlord 
being  immaterial,  so  is  it  immaterial  whether  he  has  a  valid*  title 
or  not  The  tenant  acknowledges  the  title  which  the  landlord 
claims,  whether  that  claim  be  well  or  ill  founded:  Syme  v.  Sanders, 
4  Strob.  196.  For  this  reason  It  is  immaterial  whether  the  land- 
lord has  a  good  title  or  not:  Casey  v.  Hanrick,  69  Tex.  44,  6  S.  W. 
405.  The  estoppel  which  prevents  a  tenant  who  has  acquired  pos- 
session as  such  from  claiming  title  adversely  to  his  landlord  does 
not  depend  on  the  validity  of  his  landlord's  title:  Groode  v.  Gaines, 
145  U.  S.  141,  12  Sup.  Gt  Rep.  839.  Although  a  landlord's  title  is 
bad,  his  tenant  cannot  dispute  it  iBo  long  as  the  true  owner  permits 
the  tenant's  occupation:  Providence  County  Sav.  Bank  v.  Phalen, 
12  R.  L  495.  Although  the  lease  shows  that  the  lessor  has  no  valid 
title  to  lease,  the  tenant  Is  estopped  to  set  this  up:  Tllyou  v. 
Reynolds,  106  N.  Y.  558,  15  N.  E.  584.  A  tenant  cannot  show  • 
defect  in  the  conveyance  to  his  landlord,  for  the  purpose  of  showing 
the  invalidity  of  his  landlord's  title:  Howell  v.  Ashmore,  22  N.  J.  L. 
261.  So  the  lessee  of  one  who  purchases  at  an  execution  sale  is 
estopped  from  relying  on  any  irregularity  in  the  sale:  Leshey  v. 
Gardner,  8  Watts  &  S.  814,  88  Am.  Dec.  764.  And  a  tenant  cannot 
question  his  landlord's  title  by  showing  that  the  deed  to  him  was 
fraudulent  and  void:  Russell  v.  Fabyan,  27  N.  H.  529.  A  fraudu- 
lent vendee  may  rent  land,  and  his  tenant  cannot  dispute  his  title: 
Randolph  v.  Carlton,  8  Ala.  606;  Palmer  v.  Melson,  76  Ga.  803. 
See  Satterlee  v.  Matthewson,  16  Serg.  &  R.  169,  and  Overton  v. 
Tracey,  14  Serg.  &  R.  811,  where  it  was  sought  to  deny  the  land- 
lord's title,  because  it  was  derived  from  Connecticut  settlers  in  sup- 
posed violation  of  Pennsylvania  laws.  In  St  Anthony  Falls  Water 
Power  Co.  v.  Morrison,  12  Minn.  249,  it  was  held  that  a  tenant  who 
leased  premises  hi  the  Mississippi  river  could  not  deny  his  lessor's 
title  on  the  ground  that  the  title  was  in  the  government,  and  the 
possession  was  an  unlawful  obstruction  of  the  river.  Care  should 
be  taken  to  distinguish  between  cases  of  invalidity  of  title  when  a 
tenant  is  estopped  and  cases  involving  other  principles,  such  as  pub- 
lic policy*  when  a  tenant  is  not  estopped. 

0.    Where  Title  is  in  Another. 

1.  In  Private  Person.— A  tenant  is  estopped  from  setting  up  an 
outstanding  title  In  some  third  party:  Shelton  r.  Bslava,  6  Ala.  230; 
Pope  V.  Harkins,  16  Ala.  321;  Chambers  v.  Pleak,  6  Dana,  426,  82 
Am    Dec  78;  ConneUy  r.  Chiles,  2  A.  K.  Marsh.  242;  Binney  v. 
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Chapman,  5  Pick.  124;  Jackson  v.  Stewart,  6  Johns.  84;  Jackson  r. 
Harper,  5  Wend.  246;  Kenada  v.  Gardner,  8  Barb.  589;  Howell  t. 
Ashmore,  22  N.  J.  L.  261;  Cooper  t.  Smith,  8  Watts,  586;  Syme  t, 
Sanders,  4  Strob.  196;  Winston  t.  Franklin  Academy,  28  Miss. 
118,  61  Am.  Dec  540. 

This  rule  applies  both  daring  the  continnance  of  the  lease  and 
after  the  term  is  ended:  Shelton  v.  EsUva,  6  Ala.  230.  This  rule 
Is  invoked  when  the  outstanding  title  has  never  been  asserted 
against  the  tenant,  whose  possession  has  never  been  molested:  Pope 
y.  Harkins,  16  Ala.  321.  Where  a  tenant  agrees  with  his  deceased 
landlord's  heirs  to  hold  under  them  and  pay  rent,  he  cannot  set  up 
an  outstanding  title  derived  from  a  conveyance  by  his  deceased 
landlord:  Hawes  v.  Shaw,  100  Mass.  187.  A  defendant  in  eject- 
ment, who  Is  in  possession  of  land  under  a  contract  to  pay  the 
taxes.  Is  estopped  to  show  title  in  another  acquired  through  default 
in  the  payment  of  taxes:  Hubbard  v.  Shepard,  117  Mich.  25,  72 
Am.  St  Rep.  648,  75  N.  W.  92.  A  tenant  cannot  show  that  his  wife 
claimed  title  to  the  premises:  Eckies  v.  Booco,  11  Colo.  522,  10  Pac 

465.  Neither  can  the  tenant  hold  over  after  the  expiration  of  his 
term  under  a  claim  of  title  in  his  wife:  Miller  v.  Lang,  99  Mass.  13. 
Nor  can  a  tenant  set  up  that  the  wife  of  his  landlord  Is  the  owner 
of  the  property,  and  that  she  being  dead  the  rents  belong  to  her 
estate,  and  that  the  husband  Is  not  the  administrator  of  such  es- 
tate: Hamer  v.  McCall,  121  N.  C.  196,  28  S.  E.  297. 

The  reason  why  a  tenant  cannot  show  that  his  landlord  never 
had  title  to  the  premises  and  that  the  title  is  in  a  third  person,  is 
because  such  evidence  has  no  tendency  to  show  that  the  tenant 
never  occupied  them  as  the  lessee  of  his  landlord,  and  If  he  did 
occupy  them  as  a  tenant,  he  is  estopped  to  deny  his  landlord's  ori- 
ginal title:  Gage  v.  Campbell,  131  Mass.  566. 

Where  a  lessor  declared  that  he  would  not  claim  rent,  if  the  title 
to  the  premises  was  in  another,  the  tenant  is  not  estopped  to  prove 
that  the  title  was  not  In  the  lessor:  Wood  ▼.  Chambers,  3  Rich.  150. 
And  where  the  lessor  admits  title  to  be  in  another,  under  whom 
the  tenant  claims,  this  title,  it  seems,  may  be  set  up  by  the  tenant 
in  an  ejectment  suit  by  his  landlord:  Smoot  v.  Marshall,  2  Leigh, 
134. 

0.  In  Government— Where  land  Is  a  part  of  the  vacant  public 
domain,  and  is  not  the  subject  of  lease  without  right  from  the  state, 
a  tenant  is  not  estopped  to  deny  his  lessor's  title  and  to  show  that 
the  title  is  in  the  government:  Welder  v.  McComb,  10  Tex.  Civ.  App, 
85,  30  S.  W.  822.  So,  where  by  act  of  Congress,  lands  are  reserved 
from  the  public  domain,  and  are  not  to  be  entered,  located,  or  ap- 
propriated, a  ''squatter"  thereon  cannot  recover  rent  against  a 
lessee,  and  the  lessee  is  not  estopped  to  deny  his  landlord's  title: 
Dupaa  V.  Wassell,  1  DiU.  213,  Fed.  Cas.  No.  4182.  The  leases  In 
these  cases  are  void  as  being  in  direct  violation  of  statate^  and  it  la 
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therefore  against  public  policy  to  allow  a  lessor  to  take  advantage 
of  his  violation  of  positive  law,  and  Invoke  the  doctrine  of  estoppel 
In  his  favor.  Bnt  when  there  Is  no  positive  statute  which  would 
make  the  lease  unlawful,  and  the  state  Impliedly  encourages  the  oc- 
cupation of  land,  as,  for  example,  certain  tide  lands  In  Washington, 
the  tenant  Is  estopped  to  set  up  title  In  the  government:  Hall  etc. 
Co.  V.  Wilbur,  4  Wash.  644,  30  Pac.  665.  This  case  distinguishes 
the  other  cases  like  those  Just  cited,  and  shows  that  no  estoppel  can 
be  Invoked  against  the  tenant,  not  because  of  want  of  title  In  the 
lessor,  but  because  by  positive  statute,  or  from  public  policy,  the 
contract  of  lease  Is  unlawful.  So,  where  property  In  the  Mississippi 
river  Is  leased  by  one  not  the  owner,  It  has  been  held  that  the  tenant 
cannot  show  that  the  title  Is  in  the  United  States,  or  that  the  prop- 
erty Is  an  obstruction  to  navigation:  St  Anthony  Falls  Water  Power 
Co.  V.  Morrison,  12  Minn.  240.  A  tenant  cannot  set  up  that  the  land 
covered  by  his  lease  is  a  portion  of  the  bank  of  the  river,  the  use 
of  which  is  free  to  the  public  and  not  susceptible  of  being  leased: 
Dennlstown  v.  Walton,  8  Rob.  (La.)  211.  And  an  occupant  of  a 
town  lot,  before  the  legal  title  has  passed  from  the  government; 
can  maintain  ejectment  against  one  In  possession  as  his  tenant,  and 
such  tenant  Is  estopped  to  deny  his  landlord's  title:  Shy  v.  Brock- 
house^  7  Okla.  85,  54  Pac.  806.  The  lessee  of  a  dock  on  a  river  bank 
cannot  show  that  the  dock  or  a  portion  of  it  was  situated  in  a  pub- 
Uc  street:  Cunning  v.  Tittahawassee  Boom  Co.,  88  Mich.  287,  50  N, 
W.  141. 

d.  Denial  of  Title  Greater  than  Necessary  to  Support  Lease.— 
A  tenant  Is  not  estopped  to  deny  that  the  landlord  had  any  greater 
estate  than  is  necessary  to  support  the  tenant's  lease:  Hilboum  v. 
Fogg,  99  Mass.  11.  Hence,  where  a  landlord  claims  the  premises 
In  fee,  the  tenant  is  not  estopped  to  deny  that  he  has  no  greater 
right  than  that  of  possession.  The  landlord  can  recover  his  posses- 
sion under  the  lease,  but  if  he  goes  further,  and  claims  the  fee,  the 
tenant  Is  not  estopped:  Jochen  v.  Tibbells,  50  Mich.  33,  14  N.  W. 
690.  Where  a  landlord  intends  to  rent  all  his  land  to  a  tenant,  and 
the  tenant  had  the  right  to  cultivate  it  all,  but  denied  that  there 
was  any  lease  as  to  one  tract,  the  tenant  is,  nevertheless,  estopped 
to  deny  the  landlord's  title  to  both  tracts:  Benton  v.  Benton,  95  N. 
G.  559.  Where  the  tenancy  extends  to  only  a  part  of  the  lands  In 
dispute,  he  is  not  estopped  from  denying  the  landlord's  title  to  the 
part  not  included  in  the  tenancy:  Brenner  v.  Bigelow,  8  Kan.  496; 
State  V.  Boyce,  109  N.  0.  739,  14  S.  B.  98.  For  the  acceptance  of  a 
lease  for  a  part  of  a  tract  of  land  does  not  estop  a  tenant  from  con- 
troverting his  landlord's  title  to  the  residue  of  the  tract:  Pederick 
▼.  Searle,  5  Serg.  &  R.  236;  Swan  v.  Gastleman,  4  Baxt.  257. 

Of  course,  if  a  tenant  rents  an  entire  tract  of  land,  he  cannot  dls* 
pute  his  landlord's  title  to  any  part  of  it:  Miller  v.  Turney,  18  Ark» 
d85;  Byrnes  v.  Douglass,  23  Nev.  83,  42  Pac.  798. 


76  American  State  Beports^  Vol.  89.     [Alabama, 

6.    TermixiAtion  of  Landlord's  Title. 

1.  In  Oeneral.— The  rule  that  a  tenant  la  estopped  to  deny  his 
landlord's  title  relates,  as  already  pointed  ont  to  the  title  as  it  ex- 
isted when  the  tenancy  commenced.  And  the  authorities  are  har- 
monious to  the  effect  that  the  tenant  may  show  that  his  landlord's 
title  has  expired  since  the  relation  arose:  Farris  y.  Houston,  74  Ala. 
162;  Hammond  v.  Blue  (Ala.)f  81  South.  357,  and  cases  cited;  Rob- 
ertson y.  Bidden,  32  Fla.  804,  18  South.  358;  Winn  y.  Strickland,  34 
Fla.  610,  16  South.  606;  Tilghman  y.  Little,  13  111.  239;  St  John  t. 
Quitzou,  72  111.  334;  Born  &  Go.  y.  Stafford,  93  IlL  App.  10;  Kinney 
y.  Doe,  8  Blackf.  350;  Casey  y.  Gregory,  13  B.  Mon.  605,  56  Am.  Dec. 
581;  Giles  y.  Ebsworth,  10  Md.  333;  Robinson  y.  Troup  Min.  Co.,  55 
Mo.  App.  662;  Russell  y.  Allard,  18  N.  H.  222;  Howell  y.  Ashmore, 
22  N.  J.  L.  261;  Devacht  y.  Newsam,  3  Ohio,  57;  Bowser  v.  Bowser, 
10  Humph.  49;  Chase  y.  Dearborn,  21  Wis.  57.  The  tenant  cannot 
dispute  the  title  of  his  landlord  so  long  as  it  remains  as  it  was  at 
the  time  the  tenancy  commenced,  but  he  may  show  that  the  title 
under  which  he  entered  has  expired  or  been  extinguished:  Robert- 
son y.  Bidden,  32  Fla.  304,  13  South.  358;  Wolf  y.  Johnson,  30  Miss. 
513;  Horner  y.  Leeds,  25  N.  J.  L.  106;  Ryerss  y.  Farwell,  9  Barb. 
615;  Lawrence  y.  Miller,  1  Sand.  516.  While  a  tenant  cannot  deny 
that  his  landlord  once  had  title,  he  can  dispute  any  present  title  in 
him:  Haryey  y.  Haryey,  26  S.  C.  608,  2  S.  B.  8.  The  doctrine  that 
a  tenant  is  estopped  to  dispute  his  landlord's  title  has  no  application 
where  the  landlord's  title  has  expired  or  been  extinguished:  Jackson 
y.  Rowland,  6  Wend.  666,  22  Am.  Dec.  557.  And  the  tenant,  when 
sued  for  rent,  may  show  that  the  lessor's  estate  ended  before  the 
rent  accrued:  Lamson  y.  Clarkson,  118  Mass.  348,  18  Am.  Rep.  498. 
A  tenant  is  estopped  from  denying  only  what  he  has  once  admitted. 
Hence,  where  a  lease  has  been  assigned  for  the  purpose  of  securing 
a  debt,  the  tenant  may  show  that  the  debt  secured  has  been  fully 
paid:  Despard  y.  Walbrldge,  15  N.  Y.  374.  The  change  which  has 
occurred  in  the  landlord's  title  must  haye  taken  place  subsequent  to 
the  taking  of  the  lease:  Bigler  y.  Furman,  68  Barb.  545;  Jackson  y. 
Rowland,  6  Wend.  666,  22  Am.  Dec.  557.  A  tenant  may  show  that 
his  landlord's  title  has  ceased  and  that  he  holds  under  the  new  own- 
er: Newell  y.  Gibbs,  1  Watts  &  S.  496.  But  it  is  not  necessary  that 
the  tenant  hold  under  the  new  title;  it  Is  sufacient  if  his  landlord's 
title  has  terminated:  Hoag  y.  Hoag,  35  N.  Y.  469.  For  this  reason 
it  Is  difficult  to  see  how  the  decision  in  Ashton  y.  Golden  Gate  Lum- 
ber Co.  (Cal.),  58  Pac.  1,  can  be  sustained.  The  landlord's  title,  in 
this  case,  appears  to  haye  been  absolutely  terminated  befcve  the 
rent  for  which  suit  was  brought  had  accrued.  Ajid  where  a  land- 
lord's title  has  terminated,  the  tenant  Is  not  estopped  to  deny  that 
the  Undlord  has  no  title.  And  It  has  been  held  that  where  the  land- 
lord's title  has  expired,  the  fact  that  the  tenant  has,  by  inadyertence 
or  mistake  of  his  rights,  paid  rent  to  the  landlord,  win  not  be  con- 
strued into  a  continuance  of  the  tenancyt  and  uo  estoppel  ariMs 
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agidnst  the  tenant  In  such  a  case:  Robinson  r.  Troup  Mln.  Co.,  55 
Mo.  App.  662;  Randolph  v.  Carlton,  8  Ala.  606.  So,  It  has  been 
beld  that  where  a  landlord,  with  a  life  interest  In  property,  makes  a 
lease  thereof,  his  tenant,  npon  the  death  of  the  landlord,  may  show 
in  a  suit  by  the  heirs  that  the  landlord's  title  has  terminated:  Heck- 
art  T.  McKee,  5  Watts,  385;  Lane  v.  Toung,  66  Hon,  563,  21  N.  Y. 
Supn.  83a 

In  all  of  these  cases  it  should  be  noted  that  the  tenant  cannot  de- 
feat the  title  of  his  landlord  by  an  independent  title.  But  the  title 
set  up  by  way  of  defense  must,  in  some  way,  be  connected  with  the 
title  of  the  lessor:  Newell  v.  Gibbs,  1  Watts  &  S.  496. 

Where  a  lease  is  made  by  one  as  "agent,"  howeyer,  the  tenant 
cannot  show  that  the  agency  has  been  revoked:  Holt  v.  Martin,  51 
Fa.  St  490.  In  Fortier  v.  Ballance,  10  111.  41,  it  was  said  that  in  a 
case  of  forcible  detainer  by  a  landlord  against  his  tenant,  the  tenant 
Is  not  permitted  to  show  that  the  title  of  the  landlord  has  expired. 
The  facts  of  the  case  do  not  involye  or  support  such  a  decision,  and 
it  is  not  in  harmony  with  later  Illinois  cases. 

2.  By  Operation  of  Law.— A  tenant  is  not  estopped  to  show  that 
his  landlord's  title  has  expired  or  been  extinguished  by  operation 
of  law:  Farris  v.  Houston,  74  Ala.  162;  Winn  y.  Strickland,  34  Fla. 
610,  16  South.  606;  Randolph  y.  Carlton,  8  Ala.  606.  The  tenant  may 
show  the  termination  of  such  title  and  that  he  holds  under  the  new 
owner:  Rhyne  y.  Guevara,  67  Miss.  139,  6  South.  736.  He  may  show 
that  his  landlord  had  but  a  limited  interest  in  the  premises  which  is 
determined:  Wells  v.  Mason,  5  111.  84.  And  he  may  show  that  his 
landlord's  estate  has  expired  by  its  own  limitations  since  the  d^ 
mise:  Chaffln  v.  Brockmeyer,  33  Mo.  App.  92. 

8.  By  Sale.— A  tenant,  not  being  estopped  to  show  that  his  land- 
lord's title  has  terminated,  may  prove  that  the  landlord  conveyed 
his  Interest  in  the  premises  before  bringing  the  action.  This  was 
so  held  in  an  ejectment  suit:  Horner  v.  Leeds,  25  N.  J.  L.  106;  Greg- 
ory  v.  Crab,  2  B.  Mon.  234.  In  proceedings  to  recover  the  possession 
of  land:  McGuffle  v.  Carter,  42  Mich.  497,  4  N.  W.  211.  In  a  suit 
for  rent  where  the  landlord  had  conveyed  the  premises  without 
reservation  of  rent:  West  Shore  Mills  Co.  v.  Edwards,  24  Or.  475, 
33  Pac  987.  In  an  action  of  unlawful  detainer,  where  the  landlord 
has  parted  with  his  title  and  the  tenant  has  attorned  to  the  pur* 
chaser:  Pentz  y.  Kuester,  41  Mo.  447.  But  in  Life  v.  Secrest,  1  Ind. 
512,  where  the  tenant  gave  a  note  for  rent,  and  before  the  term  of 
the  lease  had  expired  a  portion  of  the  leased  premises  was  sold  to 
pay  debts,  but  the  tenant  continued  to  occupy  the  premises  until  the 
end  of  the  term,  these  facts  were  deemed  no  defense  to  the  note. 
A  defense  that  the  landlord,  after  making  the  lease,  conveyed  the 
premises  to  a  third  person,  does  not  dispute  the  landlord's  title: 
Boyd  y.  Auchterlonie,  17  Misc.  Rep.  728,  40  N.  Y.  Supp.  1070.  The 
testimony  of  a  witness  that  the  landlord  told  him  that  be  (the  land- 
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lord)  had  sold  his  Interest  in  the  premises  is  not  competent  evidence 
to  prove  such  sale:  Horner  v.  Leeds,  26  N.  J.  L.  106. 

4.  By  Sale  Under  Execution.— A  tenant,  when  sned  by  his  land- 
lord  for  possession,  may  show  that  the  landlord's  title  has  termi- 
nated by  a  sherifTs  sale,  under  a  judgment  against  him:  Smith  v. 
Orosland,  106  Pa.  St.  413.  So,  where  he  is  sued  for  rent,  and  also 
in  ejectment,  he  is  not  estopped  from  setting  up  that  the  land  was 
bought  by  a  third  party  at  a  sale  under  execution  against  his  land- 
lord, and  that  the  title  is  in  such  third  person:  Lancashire  v.  Mason, 
75  N.  G.  456.  In  these  cases  the  relation  of  landlord  and  tenant 
has  been  dissolved  by  operation  of  law,  and  the  tenant  does  not  con- 
tinue to  be  estopped:  Wood  v.  Turner,  8  Humph.  686.  In  this  case 
the  distinction  was  pointed  out  between  the  case  where  an  execu- 
tion sale  was  made  prior  to  the  lease,  and  one  where  the  landlord's 
interest  was  sold  under  execution  after  the  lease  was  made.  In  the 
former  case  the  tenant  is  estopped  to  deny  his  landlord's  title  and 
to  set  up  title  in  the  execution  purchaser,  since  the  landlord's  title 
is  the  same  as  it  was  when  the  lease  was  made.  While  in  the  latter 
case  no  estoppel  results  because  the  landlord's  title  has  been  ex- 
tinguished after  the  lease  was  made. 

Where  the  property  has  been  sold  under  mortgage  foreclosure 
subsequent  to  making  of  the  lease,  the  landlord's  title  Is  extin- 
guished, and  the  tenant  is  not  estopped  from  showing  this  fact: 
McGuffle  V.  Carter,  42  Mich.  497,  4  N.  W.  211;  Walker  v.  Fisher,  117 
Mich.  72,  75  N.  W.  144;  Wolf  v.  Johnson,  SO  Miss.  618. 

5.  By  Tax  Sale.—It  would  seem  that  If  a  tenant  can  show  that 
his  landlord's  title  had  terminated  or  been  extinguished,  fie  might 
prove  that  such  title  had  been  extinguished  by  a  tax  sale.  And 
the  weight  of  authority  is  clearly  to  this  effect:  Keys  v.  Forrest,  90 
Md.  132,  46  Atl.  22.  The  tenant  may  show  that  his  Undlord's  title 
has  been  extinguished  by  a  sale  of  the  land  for  taxes,  and  that  he 
has  attorned  to  the  purchaser  at  such  sale:  Jenkinson  v.  Wlnans,  109 
Mich.  624,  67  N.  W.  649.  But  where  the  tax  sale  took  place  prior  to 
the  creation  of  the  tenancy,  the  tenant  is  estopped  to  set  up  the  tax 
title,  since  the  title  of  lessor  remains  the  same  as  it  was  at  the  date 
of  the  creation  of  the  tenancy:  Johnson  v.  Woodbury  Trust  Co., 
63  Kan.  880,  64  Pac.  1030.  In  Chase  v.  Dearborn,  21  Wis.  57,  how- 
ever, it  was  held  that  a  tenant  could  not  set  up  a  tax  deed  to  a  third 
party  made  since  the  commencement  of  the  tenancy,  such  a  title  not 
being  considered,  apparently,  the  title  of  the  landlord,  and  the  ori- 
ginal landlord  being  considered  still  in  possession  through  his  ten- 
ant The  court  declined  to  pass  on  the  right  of  the  tenant  to  at- 
torn to  the  holder  of  the  tax  deed. 

6.  Effect  of  Continued  Payment  of  Bent.— The  mere  payment  of 
rent  by  a  tenant  after  the  expiration  of  a  year  will  not  estop  the 
tenant  from  showing  that  the  landlord's  title  was  extinguished  dur- 
ing the  year:  Randolph  v.  Carlton,  8  Ala.  606.    The  payment  of  rent 
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after  fhe  landlord's  title  has  expired  will  not  be  construed  Into  a 
conttnnance  of  the  tenancy,  where  It  was  done  by  inadvertence  or 
mistake  of  the  tenant's  rights:  Robinson  v.  Troup  Min.  Co.,  55  Mo. 
App.  062.  So,  if  the  tenant  has  paid  rents  In  advance  and  the  title 
to  the  property  changes  hands,  the  purchaser  may  require  the  ten- 
ant to  pay  rent  over  again  to  him:  McDevitt  v.  Sullivan,  8  Oal.  592. 
By  Inference,  therefore,  this  case  would  hold  that  the  mere  pay- 
ment of  rent  by  a  tenant  after  his  landlord's  title  has  expired  will 
not  prevent  him  from  showing  the  expiration  of  such  title. 

7.  Title  Escheats  to  the  State.— The  fact  that  a  lessor's  title  has 
escheated  or  reverted  to  the  state  seems  not  to  be  such  a  termina- 
tion of  the  landlord's  title  as  will  permit  a  tenant  to  show  a  want 
of  title  in  his  landlord,  where  the  possession  of  the  tenant  continues 
as  originally  derived  from  the  landlord:  Bishop  v.  Lalouette,  S7 
Ala.  197;  Young  v.  Bevery,  6  Okla.  680,  49  Pac.  1024. 

VI.    Acqaisltion  of  Title  by  Tenant. 

a.  Acquisition  of  Adverse  Title. 
1.  Bight  to  Acquire.— Intimation  is  found  in  some  authorities,, 
and  some  text-writers  have  stated  the  rule  to  be,  that  a  tenant 
cannot  buy  an  outstanding  title  against  his  landlord  with  such 
landlord's  consent:  See  Bertram  v.  Cook,  82  Mich.  518;  Russell  v. 
Titus,  3  Grant  Gas.  296;  Toudro  r.  Oushman,  5  Wis.  279.  Thia 
last  case  certainly  does  not  establish  such  a  rule.  The  first  case 
was  one  in  which  the  tenant  was  under  a  duty  to  pay  taxes,  be 
failed  to  do  so,  the  property  was  sold  at  a  tax  sale,  and  the  tenant 
sought  to  purchase  this  tax  title  for  himself,  and  It  was  obviously 
held  that  the  tenant  would  hold  such  title  in  trust  for  his  land* 
lord.  While  in  Russell  v.  Titus,  3  Grant  Oas.  295,  it  was  held 
that  the  tenant  could  not  pizrchase  and  set  up  an  adverse  titlo 
while  he  retained  possession,  which  is  undoubtedly  true:  See  Glemm 
V.  Wilcox,  15  Ark.  102;  Hughes  v.  Watt,  28  Ark.  153;  Norton  v. 
Sanders,  1  Dana,  14;  Chambers  v.  Pleak,  6  Dana,  426,  82  Am.  Dec 
7&  But  while  the  relation  of  landlord  and  tenant  prevents  the 
tenant  from  setting  up  any  adverse  title  against  his  landlord,  yet 
the  rule  la  clearly  established  that  it  does  not  prevent  him  from 
buying  up  a  title,  to  be  asserted  after  the  termination  of  the  ten- 
ancy and  the  redelivery  of  the  premises  to  the  landlord:  Wllllama 
V.  Garrison,  29  Ga.  503;  Gable  v.  Wetherholt,  116  111.  813,  56  Am. 
Rep.  774,  6  N.  B.  453.  A  tenant  may  acquire  a  better  title  than 
his  landlord  has  or  had,  though  he  cannot  avail  himself  of  it  while 
retaining  possession  of  the  land:  Drane  v.  Gregory,  3  B.  Mon.  619. 
And  a  landlord  is  not  entitled  to  the  benefit  of  a  title  purchased 
by  his  tenant  during  the  continuance  of  the  tenancy:  Hodges  r. 
Shields,  18  B.  Mod.  82& 
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2.    Bight  to  Assert. 

A.  In  General. — ^A  tenant  has,  in  general,  no  right  to  set  np 
an  adverse  outstanding  title  held  by  him.  His  relation  as  tenant 
«stops  him  from  so  doing:  Peyton  ▼.  Stith,  5  Pet  485;  Henley  ▼. 
Branch  Bank,  16  Ala.  552;  Sharpe  t.  Kelley,  5  Denlo,  431;  Rowan 
V.  Lytle,  11  Wend,  616;  People  v.  Stiner,  45  Barb.  56;  Heyer  v. 
Beatty.  76  N.  C.  28;  Galloway  v.  Ogle,  2  Binn.  468;  Cooper  ▼. 
Smith,  8  Watts,  536;  Emerick  ▼.  Tayener,  9  Gratt  220,  58  Am. 
Dec.  217.  In  the  absence  of  fraud  or  imposition  practiced  on  him, 
a  tenant  in  possession  will  not  be  permitted  to  controvert  the  title 
of  his  landlord,  even  if  he  is  the  owner  of  an  undoubted  paramount 
title,  whether  acquired  befotre  or  after  the  lease:  Tatham  v.  Jones, 
1  PhiL  214. 

A  tenant  cannot  set  up  a  United  States  patent  issued  to  him  af- 
ter his  landlord  has  begun  an  ejectment  suit:  Arnold  v.  Woodanl, 
4  Colo.  249.  A  tenant  cannot  show  that  he  was  the  owner  of  the 
premises  when  the  lease  was  made,  if  he  still  retains  possession 
acquired  under  a  lease:  Morrison  v.  Bassett,  26  Minn.  235,  2  N.  W. 
851.  Neither  can  he  show  that  there  Is  a  contest  over  the  title 
to  the  land  pending  between  him  and  his  landlord  In  the  land  de- 
partment: Hamill  v.  Jalonick,  3  Okla.  223,  41  Pac.  139.  Nor  that 
he  purchased  from  his  landlord's  partner  an  Interest  in  the  prop- 
erty: Burgess  v.  Rice,  74  Cal.  590,  16  Pac.  496.  A  tenant  by  suffer- 
ance, after  the  death  of  his  landlord,  cannot  purchase  an  adverse 
title  and  set  it  up  against  the  heirs:  Griffin  v.  Sheffield,  38  Miss. 
359,  77  Am.  Dec.  646.  Neither  can  a  tenant  set  up  a  certificate  of 
homestead  entry  granted  to  himself:  Silvey  v.  Summer,  61  Mo.  253. 

B.  Exceptions. — Where  there  has  been  fraud  on  the  part  of  the 
landlord  in  the  execution  of  a  lease,  the  tenant  may  purchase  a 
superior  title,  if  he  does  so  in  good  faith,  from  a  well-grounded  fear 
of  eviction,  and  may  rely  on  the  title  thus  acquired  in  resisting 
a  suit  by  the  landlord  for  possession:  Gallagher  v.  Bennett,  38  Tex. 
292.  And  one  who  occupies  land  thinking  it  belongs  to  another^ 
when  it  is  government  land,  may,  on  discovering  his  mistake,  file  a 
homestead  on  it,  and  is  not  estopped  to  deny  the  supposed  owner's 
title.  No  real  tenancy  existed:  Pain  v.  Miller,  35  Tex.  79.  See 
Willis  V.  McKinnon,  35  App.  Div.  131,  54  N.  Y.  Supp.  1079,  where 
a  lessee  was  held  not  to  be  estopped  to  set  up  title  acquired  by 
him  from  a  cotenant  of  his  landlord  while  in  possession  but  after 
the  termination  of  the  lease,  his  own  landlord  disclaiming  any 
right  to  control  the  possession  of  the  premises. 

A  tenant,  against  whose  landlord  a  judgment  in  eviction  had  been 
recovered,  may,  after  such  judgment  and  before  eviction,  pur- 
chase in  the  title  of  the  real  owner,  and  hold  the  possession  of 
the  land  as  his  own,  under  his  newly  acquired  title:  Clapp  v.  Ooble^ 
1  Dev.  &  B.  Eq.  177;  and  where  the  judgment  in  ejectment  has 
teen  obtained  against  the  tenant,  he  may,  without  being  actoaUj 
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erictedy  purchase  any  other  title  for  his  own  benefit:  Gore  ▼. 
8teyens,  1  Dana,  201«  25  Ajn.  Dec.  141;  at  least  while  such  Judg- 
ment remains  In  force^  and  he  may  take  shelter  under  sach  ad- 
▼ense  title:  Pleak  t.  Chambers,  5  Dana,  60.  But  In  Farrow  ▼. 
Edmundson,  4  B.  Mon.  G05,  41  Am.  Dec.  260,  the  same  court  held 
that  such  purchase  by  a  tenant  would  not  prevent  his  landlord 
from  obtaining  possession  of  the  demised  property,  if  there  was  no 
actual  eviction. 

A  tenant  may  show  that  the  land  has  been  decreed  to  him.  So 
held  In  a  case  where  the  landlord  had  been  ordered  by  a  court 
to  convey  the  land  to  the  tenant:  Swan  v.  Wilson,  1  A.  K.  Marsh. 
99.  Also  where  the  estate  has  become  vested  in  the  tenant  under 
mortgage  foreclosure:  Ryder  v.  Mansell,  66  Me.  167. 

b.    Acquisition  of  Landlord's  Title. 

1.  Trom  Landlord.— A  tenant,  under  the  rule  that  he  is  not  es- 
topped to  show  that  his  landlord's  title  has  expired,  may  show 
that  he  has  himself  become  the  owner  of  the  land  by  a  voluntary 
alienation  to  him  on  the  part  of  the  landlord:  Casey  v.  Gregory, 
18  B.  Mon.  505,  56  Am.  Dec.  581.  So  a  tenant  may  prove  a  parol 
sale  and  gift  to  him,  where  he  has  ceased  to  pay  rent,  continues 
to  hold  under  his  contract  of  purchase,  paid  a  portion  of  the  price, 
made  valuable  improvements,  and  had  the  property  assessed  in 
his  own  name:  Aurand  v.  Wilt,  9  Pa.  St  54.  Where  the  tenant 
purchases  the  title  from  his  landlord,  he  may  set  this  up  as  a  de* 
fense  in  a  suit  to  recover  possession  or  for  rent:  Franklin  v.  Hurl- 
bert,  1  White  &  W.  Civ.  Cas.  Ct.  App.,  sec.  816.  So,  also,  in  a  suit 
for  forcible  entry  and  detainer:  Silvey  v.  Summer,  61  Mo.  253. 
A  tenant  may  show  that  he  occupies  as  an  equitable  owner  under 
a  certain  agreement  with  his  landlord:  Provost  v.  Donohue,  50  Hun, 
605,  3  N.  Y.  Supp.  299. 

A  tenant  in  possession,  who  makes  an  oral  contract  for  the  pur- 
chase of  the  premises,  is  presumed  to  continue  in  possession  un- 
der the  lease,  unless  it  is  clearly  shown  that  he  holds  otherwise, 
so  that  he  is  estopped  to  deny  his  landlord's  title:  Schields  v.  Hor- 
bach,  49  Neb.  262,  68  N.  W.  524.  And  the  principal  case  Is  au- 
thority for  the  doctrine  that  one  who  enters  into  a  contract  to 
purchase  land  and  subsequently  becomes  a  tenant  of  the  vendor, 
is  estopped  to  enforce  his  contract  of  purchase  so  long  as  he  con- 
tinues in  possession  of  the  leased  premises.  This  l&  obviously  true, 
since  the  landlord's  title  has  in  no  manner  changed  since  the  mak- 
ing of  the  lease,  and  a  tenant  is  always  estopped  to  deny  hia 
landlord's  title  as  it  was  when  the  lease  was  executed. 

2.  At  Execution  Sale. — Since  a  tenant  Is  not  estopped  to  show 
that  his  landlord's  title  has  ceased,  he  may  show  that  he  has  ac- 
quired such  title  at  a  Judicial  sale:  Tewksbury  v.  Magraff,  83  OaL 
237;  Oasey  v.  Gregory,  13  B.  Mon.  605,  56  Am.  Dec  581.  A  tenant 
may  purchase  the  leased  premises  under  a  Judgment  against  his 
landlord,  and  set  up  the  title  thus  acquired  in  bar  of  an  actloft 
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brought  against  him  by  the  landlord:  TUghman  ▼.  Little^  13  IlL 
289;  Hlggina  ▼.  Turner,  ei  Mo.  249,  The  rule  that  a  tenant  can- 
not deny  his  landlord's  title  la  subject  to  an  exception  where  the 
tenant  has  purchased  the  land  on  au  execution  sale  against  the 
landlord:  Gamley  v.  Stanfield,  10  Tex.  546,  GO  Am.  Dec.  219;  Frank- 
lin T.  Hurlbert,  1  White  &  W.  Qiv.  Gas.  Gt  App.,  sec.  816;  Blliott 
T.  Smith,  23  Pa.  St  181;  McAusland  v.  Pundt,  1  Neb.  211,  98  Am. 
Dec.  858;  Gaxson  y.  Grlgler»  9  IlL  App.  88;  Despard  ▼.  Walbridge» 
15  N.  Y.  874. 

A  tenant  may  not  t>nly  purchase  at  an  execution  sale  himself, 
but  he  may  purchase  his  landlord's  title  from  a  third  person  who 
has  purchased  at  an  execution  sale  subsequent  to  the  tenant's 
lease:  Gasey  t.  Gregory,  18  B.  Mon.  505,  56  Am.  Dec.  SSL  It  is 
not  clear  from  Farmer  v.  Pickens,  88  N.  G.  549,  whether  the  exe- 
cution sale  was  before  or  after  the  lease.  If  the  sale  was  sub- 
sequent to  the  lease  there  seems  no  reason  why  the  tenant  should 
be  estopped.  If  the  sale  was  prior  to  the  lease,  the  decision  Is 
correct,  for  if  the  land  is  sold  under  execution  before  the  relation 
of  landlord  and  tenant  is  created,  there  can  be  no  question  that 
the  tenant  is  estopped  to  deny  his  landlord's  title,  there  being  no 
change  in  such  title  since  the  creation  of  the  relation:  Wood  ▼. 
Turner,  8  Humph.  685.  And  this  is  true  though  the  sheriff's  deed 
is  actually  made  subsequent  to  the  lease,  for  the  deed  will  relate 
back  to  the  date  of  the  sale:  Wood  v.  Turner,  7  Humph.  517.  The 
prevailing  and  apparently  the  unanimous  holding  is  that  a  tenant 
may  purchase  his  landlord's  title  from  one  who  bought  it  at  an 
execution  sale  subsequent  to  the  tenancy:  See  McAusland  t.  Pundt, 
1  Neb.  211,  98  Am.  Dec.  358;  Randolph  t.  Garlton,  8  Ala.  606; 
Jackson  v.  Rowland,  6  Wend.  666,  22  Am.  Dec.  557.  It  is  said 
that  the  acquisition  of  title  under  a  Judgment  against  the  lessor 
is  the  same  thing  as  if  the  lessor  had  granted  it  by  deed.  While 
it  is  acquired  indirectly  from  the  lessor  by  operation  of  law,  yet 
it  comes  through  his  act  and  consent,  or  neglect,  and  is  therefore^ 
the  same  In  legal  effect  as  if  he  had  granted  it:  Nellis  ▼.  La^hrop, 
22  Wend.  121,  84  Am.  Dec.  285;  Randolph  ▼.  OarKon,  8  Ala.  606. 

Lansman  t.  Drahos,  10  Neb.  172,  85  Am.  Rep.  468,  4  N.  W.  95^ 
appears  at  first  sight  to  be  in  conflict  with  the  rules  above  stated, 
and  seems  to  deny  the  right  of  a  tenant  to  purchase  his  landlord's 
title  sold  under  execution.  But  the  facts  here  were  that  the 
lessor  was  out  of  the  state  during  the  entire  period  covered  by 
the  legal  proceedings  and  had  no  notice  of  them,  and  that  the 
tenant  purchased  the  property  at  a  great  undervaluatloB  with  the 
intentioii  of  defrauding  his  landlord.  Under  these  circumstances 
It  was  h^d  that  H  would  be  presumed  that  the  tenant  purchased 
for  the  purpose  of  protecting  the  lessor's  possession.  Matthews^ 
Appeal,  104  Pa.  8t  444,  Is  another  case  which  illustrates  the  con* 
fidential  relatloii  existing  between  landlord  and  tenant,  in  whicli 
it  was  held  that  a  tenant  who  Is  also  a  lien  creditor  cannot  is- 
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toe  ezecottan  and  bay  the  property  in  at  sherlffa  sale  wlthont 
notice  to  his  landlord.  And  In  Scott  r.  Leyy,  6  Lea,  062,  It  was 
hdd  that  the  relation  between  a  lessee  and  a  sublessee  of  a  por- 
tion of  the  term  is  of  wnch  a  fiduciary  character  that  the  latter 
could  not  acquire  a  good  title  against  the  former  by  purchasing 
the  lease  at  execution  sale.  Yet  there  would  appear  to  be  no  real 
reason  why  a  lessee  cannot  alwajj^purchase  his  lessor's  title, 
which  ha«  been  extinguished  by  an^Pecutlon  sale,  and  the  fact 
that  the  lessor's  title  was  merely  a  leasehold  interest  in  the  prop- 
erty would  appear  to  be  an  immaterial  circumBtance. 

8.  Buying  Sncumbrances. — Certainly  in  Nebraska  a  tenant 
cannot  purchase  an  outstanding  encumbrance  on  the  leased  inrem- 
ises  and  set  It  up  against  his  landlord.  The  presumption  is  that 
he  did  it  solely  to  protect  his  possession,  and  that  he  is,  there- 
fore, entitled  only  to  what  he  paid,  with  legal  interest:  Mattis 
▼.  Robinson,  1  Neb.  8;  Thrall  ▼.  Omaha  Hotel  Ck>.,  5  Neb.  295,  25 
Am.  Rep.  488.  And  it  was  h^d  in  Ck>n8tant  ▼.  Barrett,  13  Misc. 
Rep.  249^  84  N.  T.  Supp.  163,  that  a  lessee^  by  purchasing  a  mort- 
gage on  the  premises,  does  not  become  a  mortgagee  in  possession. 
But  in  Anderson  ▼.  Lanterman,  27  Ohio  St  104,  it  was  held  that 
where  a  tenant  in  possession  purchases  past  due  mortgages  on 
the  premises,  and  continues  in  possession  after  his  term  expires, 
such  continued  possession  Is  presumed  to  be  under  the  mortgage, 
and  not  as  a  tenant  holding  over.  Probably  before  foreclosure,  a 
tenant,  though  he  may  have  purchased  a  mortgage  encumbrance  on 
the  property,  is  estopped  to  set  up  such  mortgage.  But  if  the 
encumbrance  is  properly  foreclosed,  notice  has  been  given  to  the 
landloid  of  an  Intention  to  foreclose,  and  the  sale  is  fairly  con- 
ducted, there  seems  to  be  no  reason  why,  if  the  tenant  purchases 
at  such  a  sale  he  should  not  hare  the  right  to  set  up  his  title 
in  defense  of  an  action  by  his  landlord,  and  he  be  freed  from  the 
estoppel  to  deny  his  landlord's  title:  Ryder  ▼.  Mansell,  66  Me. 
167.  The  same  principle  is  recognized  by  Niles  v.  Ransford,  1 
BOch.  838,  51  Am.  Dec.  95,  where  it  was  held  that  the  lessee  of  a 
mortgagor  was  not  estopped  by  the  lease  from  disputing  the  les- 
sor's titles  where  subsequent  to  the  lease  he  became  the  assignee 
of  the  mortgage,  and  a  purchaser  of  the  property  under  a  fore- 
closure of  the  mortgage.  In  this  case  it  was  said  that  the  tenant 
did  not  dispute  his  landlord's  title,  but  he  confesses  it  and  aroids 
It  by  matter  ex  post  facto. 

4.  By  Devise.— Where  a  tmant  Is  in  the  possession  of  prop- 
erty and  his  landlord  dies,  lesTlng  a  will  whereby  the  leased 
property  is  derlsed  to  the  tenant,  the  tenant  is  nerertheless  es- 
topped to  deny  his  landlord's  title,  In  an  action  for  arrears  in  rrat: 
Hatch  T.  Bullock,  57  N.  H.  16. 

5.  Title  Consistent  with  Iisndlord's.— As  a  tenant  may  pur- 
chase the  landlord's  title  and  set  it  up  against  his  landlord*  so 
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he  may  buy  in  a  title  consistent  with  that  of  his  landlord  and  de* 
fend  under  such  purchase.  The  tenant's  resistance  In  such  a  cas* 
is  under  and  not  against  the  title  under  which  he  entered:  Mc- 
Shan  y.  Myers,  1  Posey,  100.  So  a  purchase  of  the  reversion  In 
fee  by  a  tenant  for  years  ends  the  tenancy,  and  the  tenant  is  not 
thereafter  estopped  from  denying  further  continuing  title  or  rent 
In  the  landlord:  Wade  ▼.  South  Penn.  Oil  Co.,  45  W.  Va.  880,  32 
8.  E.  169.  And  where  the  landlord's  title  has  expired  by  effluxion 
of  time,  if  the  tenant  purchases  the  reversion,  he  may  set  it  up 
against  his  landlord:  Presstman  ▼.  SlUJacks,  52  Md.  647. 

e.  Tax  Title. — ^There  appears  to  be  a  noticeable  conflict  of  au- 
thority upon  the  point  whether  a  tenant  can  purchase  a  tax  title 
to  the  leased  premises  and  set  It  up  against  his  landlord.  It  was 
said  in  a  note  In  15  Am.  Dec.  690,  that  "the  relation  of  landlord 
and  tenant  is  of  such  a  nature  as  to  disqualify  either  from  acquir- 
ing title  under  a  tax  deed.  Although  it  is  the  duty  of  the  landlord 
to  pay  the  taxes  assessed  in  the  absence  of  any  agreement  to  the 
contrary  between  the  parties:  Taylor  on  Landlord  and  Tenant, 
sec.  341;  yet  the  tenant  will  not  be  permitted  to  take  aidyantage 
•f  the  omission  of  hia  landlord  to  pay  the  taxes,  to  terminate  the 
relation  between  them  and  obtain  title  to  the  land:  Curtis  v.  Smith, 
42  Iowa,  665.  The  remedy  of  the  tenant  is  rather  to  discharge  the 
assessment  himself  and  deduct  the  amount  from  the  rent** 

The  authorities  are  harmonious  on  this  point  that  a  tenant  can- 
not purchase  a  tax  title  and  set  it  up  against  his  landlord  if  he 
is  under  obligation  to  pay  the  taxes  himself.  ^  Obylously  this  is 
correct:  See  Bailey  t.  Campbell,  82  Ala.  342,  2  South.  646;  Bettl- 
son  V.  Budd,  17  Ark.  546,  65  Am.  Dec.  442;  Weichselbaum  y.  Cur- 
lett,  20  Kan.  709,  27  Am.  Rep.  204;  Rowley  y.  Wilkinson,  8  Kan. 
App.  435,  57  Pac.  42;  Walker  y.  Harrison,  75  Miss.  665,  23  South. 
392.  Beyond  this  point  the  authorities  are  in  conflict.  We  have 
already  called  attention  to  the  conflict  of  opinion  as  to  whether 
a  tenant  may  show  that  his  landlord's  title  has  been  terminated 
by  a  tax  sale. 

Possibly  the  weight  of  authority  is  to  the  effect  that  a  purchase 
of  land  at  a  tax  sale  by  a  tenant  operates  only  as  a  payment,  and 
confers  on  him  no  title  as  against  his  landlord,  or  one  claiming 
under  him.  In  other  words,  a  tenant  Is  estopped  by  his  relation- 
ship from  purchasing  a  tax  title  and  setting  it  up  against  his  land- 
lord: See  Bailey  y.  Campbell,  82  Ala.  342,  2  South.  646;  Jackson 
y.  King,  82  Ala.  432,  3  South.  232;  Morris  y.  Apperson,  11  Ky. 
Law  Rep.  838,  13  S.  W.  441.  In  favoring  this  rule,  the  court,  in 
Bmlth  v.  Specht,  58  N.  J.  Bq.  47,  42  Atl.  699,  said  that  "one  who 
is  under  either  a  moral  or  legal  obligation  to  pay  the  taxes,  or 
Is  in  anywise  Interested  in  the  premises,  cannot  buy  the  tax  title 
and  thereby  cut  oflP  the  title  of  another  party  intereated,  however 
the  interest  of  either  may  arise."  This  case  reviews  some  of  the 
authorities,  many  of  which  do  not  directly  involve  the  relation  of 
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landlord  and  tenant  The  Michigan  snpreme  conrt  said.  In  Wlll- 
iams  Y.  ToWl,  66  Mich.  204,  81  N.  W.  835»  that  a  tenant  was  ampl/ 
protected  by  being  allowed  to  pay  off  the  taxes  and  setting  them 
off  against  his  rent 

On  the  other  hand,  there  is  respectable  authority  for  the  mle 

tbat  a  tenant  nuy  purchase  the  leased  land  at  a  tax  sale,  and  the 

sale.  If  valid,  will  extinguish  his  landlord's  title,  and  cut  off  his 

lease,  and  the  tenant  is  not  estopped  to  set  up  such  title  against 

his   landlord:  Ferguson  y.  Btter,  21  Ark.  160,  76  Am.  Dec.  861; 

Wagrgener  y.  McLaughlin,  38  Ark.  105;  Weichselbaum  y.  Ourlett,  20 

Elan.  709,  27  Am.  Rep.  204;  Higgins  y.  Turner,  61  Mo.  249;  Silvey 

T.  Summer,  61  Mo.  253.    Of  course^  such  a  rule  exists  only  when 

the  tenant  is  under  no  obligation  to  pay  the  taxes:  Bettlson  y. 

Bndd,  17  Ark.  546,  66  Am.  Dec.  442;  Bmith  y.  Neuman,  62  Kan. 

318,  62  Pac  1011;  Jackson  y.  Rowland,  6  Wend.  666,  22  Am.  Dee. 

667.    No  obligation  usually  arises  out  of  the  relation  of  landlord 

and  tenant  which  compels  a  tenant  to  pay  the  taxes  leyied  upon 

the  land:  Bettison  y.  Budd,  17  Ark.  646,  66  Am.  Dec.  442.     If 

a  tnx  sale  is  made  during  the  term,  a  tenant  may  purchase  it 

and  set  it  up  against  his  landlord,  but  not  if  the  tax  sale  took 

place  prior  to  the  making  of  the  lease:  Shaipe  y.  Kelley,  6  Denio^ 

431. 

If  the  tenant  agrees  to  pay  the  taxes,  he  cannot  purchase  the 
land  if  it  is  sold  for  taxes,  since  this  would  be  a  clear  yiolatioa 
of  his  trust:  Busch  y.  Huston,  75  111.  843;  Burgett  y.  Taliaferro, 
118  IlL  503,  9  N.  E.  834;  Oarlthers  y.  Weayer,  7  Kan.  110;  Haskell 
y.  Putnam,  42  Me.  244;  Bertram  y.  Cook,  82  Mich.  518;  Williamson 
y.  Russell,  18  W.  Ya.  612;  Shepardson  y.  Elmore,  19  Wis.  424. 
8o  a  tenant  whose  duty  it  is  to  redeem  land  from  a  tax  sale  can- 
not purchase  the  tax  title  from  the  state  and  set  it  up  against 
his  landlord,  or  those  claiming  under  them:  Lyebrook  y.  Hall,  78 
Miss.  509,  19  South.  348. 

d.    Adyerse  Possession. 

1.  General  Doctrine. — Generally  speaking,  a  tenant  cannot  set 
up  a  title  by  adyerse  possession  against  his  landlord:  Hoag  y. 
Hoag,  35  N.  Y.  469;  Reed  y.  Shepley,  6  Vt  602.  For  the  possession 
as  a  tenant  is  not  of  Itself  adverse:  Biglow  y.  Biglow,  89  App. 
Diy.  103,  56  N.  Y.  Supp.  794.  Adverse  title  cannot  be  acquired  un- 
der a  title  resulting  from  a  lease:  Parish  Board  of  School  Directors 
y.  Edrlngton,  40  La.  Ann.  633,  4  South.  574.  No  prescription  can 
run  in  favor  of  a  tenant  so  long  as  he  is  a  tenant:  McMuilin  v« 
Brwin,  58  Ga.  427;  Lambert  v.  Huber,  22  Misc.  Rep.  462,  50  N.  Y. 
Supp.  793.  Since  the  possession  of  a  tenant  is  the  possession  of 
his  landlord:  Yanduyn  y.  Hepner,  45  Ind.  589.  The  possession  of 
the  tenant  as  such  is  always  consistent  with  the  title  of  the  land- 
lord: Ehrman  v.  Mayer,  57  Md.  612;  Whiting  y.  Edmunds,  94  N. 
T.  309;  Taylor  v.  Kelly,  56  N.  0.  240;  McGinnis  y.  Porter,  20  Pa. 
8t  80. 
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And  the  mere  nondemand  and  nonpayment  of  rent  are  not 
siifficient  to  make  the  holding  adyene:  Bhrman  r.  Mayer,  57  Md« 
612.  And  the  title  is  not  held  adyersely,  although  the  tenant  at- 
tempts to  deed  in  fee  to  another  who  is  ignorant  of  the  relation 
between  the  <Higinal  parties.  This  will  more  folly  appear  under  a 
later  head:  See  Whiting  y.  Edmunds,  M  N.  T.  809.  ▲  tenant  who 
holds  over  is  not  in  adyerse  possession  of  the  property:  I'aylor  y« 
Kelly,  3  Jones  Bq.  240;  Van  Blarcom  y.  Kip,  26  N.  J.  L.  851; 
Learned  y.  Tallmadge,  28  Barb.  448;  Keller  y.  Sckert,  4  How.  289. 

The  holding  of  a  tenant  at  will  is  not  adyerse  to  the  landlord: 
Van  Blarcom  y.  Kip,  26  N.  J.  L.  851.  Neither  is  the  possession 
of  a  tenant  by  sufferance:  Learned  y.  Tallmadge,  26  Barb.  448. 
Possession  of  land  is  always  presumed  to  be  in  subordination  to 
the  true  title  and  not  adyerse:  Doherty  y.  Biatsell,  119  N.  Y.  646» 
28  N.  B.  994.  And  a  party  cannot  establish  titie  to  land  by  ad- 
yerse possession,  where  he  has  occupied  it  as  a  tenant  for  the 
claimant  and  for  those  through  whom  the  latter  claims:  Bailee 
y.  Dolch  (Tex.  Ciy.  App.),  00  8.  W.  267. 

Where  a  party  holding  land  acknowledges  by  lease  or  contract 
that  he  is  the  tenant  of  another,  he  conyerts  his  adyerse  posses- 
sion into  a  subordinate  and  amicable  holding,  at  least  during  the 
term  of  the  lease:  Bollng  y.  Bwlng,  3  Dana,  132.  And  in  Bodkin 
y.  Arnold,  45  W.  Va.  90,  80  8.  B.  154,  it  is  held  that  the  tenant 
cannot  deny  his  landlord's  title,  although  he  continues  to  hold  af* 
ter  his  lease  expires,  unless  the  character  of  his  holding  is  othei> 
wise  changed.  To  the  same  effect,  see  Hosklns  y.  Blgham,  1 
White  ft  W.  Ciy.  Gas.  Gt  App.,  sec.  1027.  But  if  the  statute  of 
limitations  has  already  run  in  fayor  of  a  disseisor,  no  subsequent 
acknowledgment  of  the  former  owner's  titie,  except  by  deed  suffi- 
cient to  pass  titie  to  land,  will  deyest  the  title  acquired  by  adyerse 
possession:  Sage  y.  Rudnlck,  67  Minn.  862,  69  N.  W.  1096.  But 
a  contrary  doctrine  has  been  announced  in  Georgia,  upon  the 
theory  that  an  acknowledgment  of  the  former  owner's  titie  after 
the  statute  has  run  has  the  same  effect  as  an  acknowledgment 
of  a  debt  barred  by  statute:  See  Cook  y.  Long,  27  Ga.  280;  Long 
y.  Young,  28  Ga.  130.  But  the  Minnesota  case  cited  points  out 
that  these  cases  fail  to  distinguish  between  a  case  where  the 
statute  merely  bars  the  remedy,  and  a  case  where  it  extinguishes 
the  right  of  property  and  yeets  title  in  the  adverse  holder. 

In  what  way  a  tenant  may  start  an  adverse  possession  and  when 
he  may  set  up  such  a  titie  will  be  noticed  shortly. 

2.  Gliaracter  of  FossessiozL— A  person  cannot  claim  he  is  hold- 
ing adversely  when  he  agreed  to  hold  as  tenant:  Sanders  v.  Moore, 
9  Ky.  Law  Rep.  965,  7  8.  W.  910.  A  tenant  in  possession  under 
a  parol  lease  for  a  period  longer  than  one  year  is  presumed  to  hold 
in  subordination  to  the  landlord's  title  and  not  adversely:  Doolan 
y.  McCauley»  66  CaL  476»  6  Pac.  130.     A  letter  offering  to  leas« 
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land  from  the  plaintiff  la  a  diatlnct  recognition  of  title,  so  that 
«  holding  will  not  be  considered  adyeree:  Horton  y.  Dayldson,  135 
Pa.  &L  186,  19  AtL  934.  Where  a  tenant's  ancestor  went  upon 
land  aa  the  tenant  of  the  plaintiff's  ancestor,  and  this  allegiance 
was  not  renounced  nntll  shortly  before  snit  was  Inronght  the  ten- 
ant  is  estopped  to  set  np  an  adyerse  holding:  Miller  t.  Bonth,  12 
Ky.  Law  Bep.  851,  14  S.  W.  aei. 

The  foundation  for  an  estoppel  when  no  lease  Is  glyen  is  the 
posseesion  granted  by  the  landlord:  Fuller  y.  Bweet,  dO  Mich.  237» 
18  Am.  Bep.  122.  One  who  occupies  as  tenant  cannot  set  up  a 
prior  adyerse  holding:  Hoskins  y.  Bigham,  1  White  ft  W.  Ciy. 
Cas.  Ot  App^  sea  1027.  The  fact  that  the  landlord  made  no 
daim  to  land  during  the  period  the  possession  was  alleged  to  be 
adyerse  la  not  sufficient  adyerse  holding,  the  landlord  Hying  In  an- 
other state:  Floyd  y.  Mlntaey,  7  Blch.  181.  An  adyerse  possession 
of  land  eannot  be  established  under  a  tax  lease:  Banders  y. 
Rledinger,  19  Mite  Bep.  289,  48  N.  Y.  £Nipp.  127. 

After  a  tenant  haa  been  eylcted  by  his  landlord,  and  he  becomea 
the  tenant  of  another,  who  in  turn  has  dispossessed  the  landlord* 
he  may  hold  the  property  adyersely  to  his  former  landlord  with* 
out  eubjecting  himself  to  the  penalty  of  double  rent:  Byans  y. 
Lytle,  102  Ky.  148,  42  S.  W.  1110.  A  lessee  who  recelyes  possession 
of  the  premises  from  his  lessor,  and  who  afterward  purchases  the 
letter's  title,  is  not  estopped  to  assert  adyerse  ownership  under 
It  against  another  claimant,  although  he  had  attorned  to  such 
claimant:  Cook  y.  Farrah,  105  Mo.  492,  16  S.  W.  892.  Apparently, 
If  a  landlord  repudiates  the  yalldity  of  the  lease  under  which  the 
tenant  holds  and  seeks  to  oust  him,  the  tenant  is  not  estopped 
to  contest  his  landlord's  right  to  the  property:  Jones  y.  Madison 
County,  72  Miss.  777,  18  South.  87. 

A  tenant  remaining  in  possession  of  the  leased  premises  aft^ 
the  expiration  of  his  term,  without  any  open  or  express  repudi- 
ation of  the  relation  created  by  the  lease,  is  not,  in  contemplation 
of  law,  holding  adyersely  to  the  owner,  whateyer  may  be  his 
secret  intention:  Carson  y.  Broady,  56  Neb.  648^  71  Am.  St.  Rep. 
691,  77  N.  W.  80;  Taylor  y.  Kelly,  3  Jones  Eq.  240.  And  see 
Schields  y.  Horbach,  49  Neb.  262,  68  N.  W.  524.  In  California  the 
possession  of  a  tenant  cannot  begin  to  be  adyerse  until  fiye  years 
from  the  last  paymkent  of  rent:  Code  Ciy.  Proc,  sec.  826:  Raynor 
▼.  Drew,  72  CaL  307,  13  Pac.  866.  And  in  Wisconsin  the  possession 
of  the  tenant  is  deemed  to  be  that  of  the  landlord  until  ten  years 
after  the  termination  of  the  tenancy,  or  after  the  last  payment 
•f  rent:  Ounsolus  y.  Lormer,  54  Wis.  630,  12  N.  W.  62. 

3.  Necessity  of  Surrendering  Possession. — ^As  will  subsequently 
be  seen,  the  general  rule  is  as  laid  down  in  the  principal  case* 
that  a  tenant  must  surrender  his  possession  to  the  landlord  before 
he  can  set  up  title  in  himself  adyerse  to  that  of  his  landlord.  So 
adyecae  possession  cannot  commence  while  the  possession  as  ten* 
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ant  continues:  Tompkins  t.  Snow,  68  Barb.  525.  A  possession 
which  originated  under  the  relation  of  landlord  and  tenant  can- 
not be  the  basis  of  a  prescriptiYe  title  as  against  the  landlord: 
Dasher  y.  Kills,  102  6a.  830,  30  S.  B.  544.  And  this  because  of 
the  rule  that  a  tenant  is  estopped  to  deny  his  landlord's  title. 
But  the  question  arises.  Can  a  tenant,  without  surrendering  pos- 
session, so  put  an  end  to  the  tenancy  that  he  may  originate  an 
adverse  holding  against  his  landlord,  whether  he  may  set  up  such 
adverse  possession  or  not  without  first  delivering  possession?  In 
Georgia  it  appears  to  be  settled  that  a  tenant  cannot  set  the  stat- 
ute of  limitations  running  so  as  to  begin  an  advene  holding  with- 
out first  surrendering  to  his  landlord.  The  reason  for  this  rule 
was  stated  in  Dasher  ▼.  Bills,  102  Oa.  880,  80  B.  B.  544,  to  be 
that  the  tenant  cannot  dispute  his  landlord's  title,  and  also  that 
possession  acquired  by  a  tenant  becomes  fraudulent  the  moment 
it  is  adverse,  and  hence  cannot  be  the  basis  of  prescription:  See 
Flannery  &  Ck>.  v.  Hlghtower,  97  Ga.  582,  25  S.  B.  371. 

The  general  rule  doubtless  is,  that  a  tenant  cannot  set  up  that 
he  is  holding  adverse  to  his  landlord,  if  he  has  not  surrendered 
possession:  See  Sawyer  v.  Sargent  (CaL),  7  Pac.  120;  Brown  v. 
Keller,  82  111.  161,  83  Am.  Dec.  258;  Bmerlck  v.  Tftvener,  9  Gratt. 
220,  58  Am.  Dec.  217;  Henning  v.  Warner,  109  N.  0.  408,  14  S.  R. 
817;  Koone  v.  Steele,  19  Pa.  St  203;  Reed  v.  Shepley,  6  Vt  602; 
Bankin  v.  Tenbrook,  5  Watts,  886. 

But  the  question  is  different  whether  a  tenant  can  renounce  his 
tenancy  and  begin  an  adverse  possession  against  his  landlord 
without  first  surrendering  possession.  And  by  the  great  weight 
of  authority  he  may  repudiate  his  tenancy  and  hold  adversely  to 
his  landlord  without  surrendering  possession:  Sawyer  v.  Sargent 
(Gal.),  7  Pac.  120;  Brown  v.  Keller,  32  111.  151,  83  Am.  Dec.  258; 
Bmerlck  v.  Tavener,  9  Gratt  220,  58  Am.  Dec.  217;  Willlson  v. 
Watklns,  3  Pet  43;  Longworth  v.  Wolfinger,  Wright,  216;  Pierce 
V.  Brown,  24  Vt  165;  Voss  v.  King,  83  W.  Va.  236,  10  S.  B.  402. 
He  must  either  actually  or  constructively  surrender  possession: 
Perkins  v.  Potts,  52  Neb.  110,  71  N.  W.  1017.  And  it  is  sufficient 
to  Initiate  an  adverse  holding  that  he  either  yields  up  possession, 
or  else  distinctly  repudiates  the  relation  of  landlord  and  tenant 
and  brings  home  to  the  lessor  knowledge  of  the  fact  that  the 
tenancy  has  been  terminated:  Ross  v.  McManigal,  61  Neb.  90,  84 
N.  W.  610.  The  statute  of  limitations  is  effectually  put  in  motion 
if  notice  of  a  hostile  occupancy  is  given,  and  a  tenant  is  not  re- 
quired to  yield  possession:  Greenwood  v.  Moore,  79  Miss.  201,  80 
South.  609.  There  must  be  some  act  which  the  law  recogrnizes 
as  equivalent  to  a  surrender,  to  Initiate  an  adverse  holding  on  the 
part  of  a  tenant:  Bedlow  v.  New  Tork  etc.  Go.,  112  N.  Y.  268,  19 
N.  B.  800,  and  see  Pierce  v.  Brown,  24  Vt  165. 

4.  Disclaimer  and  Notice. — If  it  is  not  necessary  for  a  tenant 
to  surrender  actual  possession   to   his   landlord,   before  he  can 
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commence  to  hold  adrersely,  wbat  Is  a  sufficient  constrnctlye  sur- 
render whlcb  will  allow  a  tenant  to  bold  adversely?  To  work  a 
forfeiture  of  his  tenancy  and  set  the  statute  of  limitations  run- 
ning In  his  favor,  a  tenant  must  give  notice  to  his  landlord  that 
he  disclaims  the  relation  and  is  holding  the  premises  adversely: 
Wells  Y.  Sheerer,  78  Ala.  142;  Patterson  ▼.  Hansel,  4  Bush.  Gr)4; 
Holman  y.  Bonner,  68  Miss.  181;  Alderson  v.  Marshall,  7  ^^oiit. 
288,  16  Pac.  576;  Bedlow  v.  New  Ywk  etc.  Co.,  112  N.  Y.  203,  19 
N.  B.  800;  McGtamis  v.  Porter,  20  Pa.  St  80;  Allen  y.  Paul,  24 
Gratt  832;  Larman  v.  Huey,  13  B.  Mon.  436;  Sbarpe  v.  Kelley, 
5  Denio,  431;  WlUlson  v.  Watklns,  '8  Pet  43;  Tillotson  v.  Ken- 
nedy, 5  Ala.  407,  39  Am.  Dec.  330;  Swami  v.  Thayer,  86  W.  Va« 
46,  14  &  E.  428;  Swan  y.  Young,  86  W.  Ya.  57,  14  S.  B.  426.  One 
who  gets  possession  from  a  tenant  can  start  an  adverse  possession 
only  hy  surrendering  possession  or  disclaiming  to  hold  as  a  ten- 
ant and  giving  notice  to  the  landlord:  Genin  v.  Ingersoll,  2  W.  Ya. 


To  convert  a  tenancy  Into  adyerse  possession  there  must  be  a 
clear,  positive,  and  continued  disclaimer  and  dlsayowal  by  the  ten- 
ant of  his  landlord's  title,  and  assertion  of  an  adyerse  right  brought 
home  to  the  landlord:  Morris  v.  Wheat,  11  App.  Gas.  (D.  O.),  201; 
WUkins  v.  Pensacola  City  Co.,  86  Fla.  86,  18  South.  20;  Whaley 
T.  Whaley,  1  Spear,  225,  40  Am.  Dec.  694;  Rigg  y.  Ck>ok,  4  IlL 
S96,  46  Am.  Dec.  462. 

The  tenant  must  openly  and  explicitly  disclaim  holding  under 
bis  former  landlord,  and  unreservedly  assert  that  he  is  the  owner 
of  the  true  title:  Nessley  v.  Ladd,  29  Or.  854,  45  Pac.  904.  And 
knowledge  of  this  disclaims  must  be  brought  home  to  the  land- 
lord: Whaley  v.  Whaley,  1  Spear,  225,  40  Am.  Dec.  594.  It  has 
been  said  that  there  ipust  be  actual  notice,  or  the  hostile  posses- 
sion must  be  so  ostensible  and  notorious  as  to  afford  a  reasonable 
presumption  of  notice:  Pouder  v.  Gheeyes,  104  Ala.  807,  16  South. 
145.  Notice  of  some  kind  must  be  brought  home  to  the  landlord^ 
for  the  adyerse  character  of  the  holding  cannot  be  assumed  from 
mere  possession:  MiUett  v.  Lagomarslno  (Gal.),  88  Pac.  308.  And 
Bee  Hintze  v.  Krabbenschmidt  (Tex.  Civ.  App.),  44  S.  W.  3& 
Kotice  must  in  some  way  be  receiyed  by  the  landlord:  Floyd  v. 
Mintsey,  7  Rich.  181.  In  McGinnis  y.  Porter,  20  Pa.  St  80,  it 
was  said  that  there  must  be  express  notice  to  the  landlord.  Declara- 
tions by  a  tenant  made  to  members  of  his  family,  not  in  the 
presence  of  the  landlord,  and  which  do  not  come  to  his  knowledge, 
cannot  affect  the  landlord's  title  nor  change  the  character  of  the 
tenant's  possession:  Stacy  y.  Bostwick,  48  Vt.  192.  So  a  tenant's 
declaration  to  a  third  person  that  he  is  holding  adyersely  will  not» 
without  notice  to  his  landlord,  conyert  his  holding  into  an  ad- 
yerse possession:  Trustees  v.  Meetze,  4  Rich.  50. 

A  tenant  cannot  by  mere  words  denying  the  landlord's  title  and 
asserting  his  own  work  a  forfeiture  of  hia  tenancy,  or  set  running 
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an  adyerae  possesaloii:  Wbiting  r.  BdmnndB,  94  N.  T.  809;  Bed* 
kyw  T.  New  York  etc.  Co.,  112  N.  T.  268,  19  N.  B.  800.  There 
should  be  some  overt  act  indicative  of  the  hostile  character  of  his 
possession:  Hogsett  v.  Bills,  17  Mich.  861. 

Mere  nondemand  and  nonpayment  of  rent  cannot  ripen  Into 
adverse  title:  Bhrman  v.  Mayer,  57  Md.  612.  The  taking  and  re- 
cording of  a  deed  is  not  of  Itself  a  sufficient  evidence  of  a  repudi- 
ation of  a  tenancy  or  of  an  adverse  holding:  Udell  v.  Peak,  70 
Tex.  547,  7  S.  W.  786.  While  the  tenant  must  give  some  notice 
to  his  landlord  of  his  disclaimer  to  hold  as  tenant,  evidence  of  such 
notice  need  not  be  so  conclusive  as  to  preclude  all  doubt:  Ren- 
•ens  V.  Lanson,  91  Ya.  226,  21  S.  B.  847.  A  declaration  by  the 
father  of  a  tenant  to  the  landlord  that  the  tenant  was  going  to 
hold  for  his  diildren  to  not  sufficient  evideDce  of  a  repudiation  of 
the  relation  of  tenant,  where  tt  to  not  shown  that  the  father  acted 
for  or  represented  hto  son:  Huntington  r.  Mattfleld  (Taz-  Civ.  App.K 
55  8.  W.  861. 

6.  Bffeet  of  Disclaimer  and  Kotics.^A  sufficient  disclaimer  and 
notice,  as  already  intimated,  will  terminate  the  relation  of  land- 
lord and  tenant,  and  the  statute  of  limitations  will  commence 
to  run  immediately,  so  that  the  tenant  may,  after  the  statute  has 
run,  set  up  his  title  by  adverse  possession  against  hto  landlord: 
Duke  V.  Harper,  6  Terg.  280,  27  Am.  Dec.  462;  Lea  v.  Netherton, 
9  Terg.  815;  Watson  v.  Smith,  10  Terg.  476;  Bwsnn  v.  Thayer,  86 
W.  Va.  46,  14  S.  E.  423;  Swann  v.  Young,  86  W.  Va.  67,  14  S.  B. 
426;  Oamley  v.  Stanfield,  10  Tex.  546,  60  Am.  Dec.  219;  Flana* 
gan  V.  Pearson,  61  Tex.  802;  Longwell  v.  Bentley,  8  Grant  Gas. 
177;  South  v.  Marcum,  22  Ky.  Law  Rep.  641,  58  8.  W.  527;  Wllil- 
son  V.  Watkins,  8  Pet  43. 

The  only  effect  of  a  sufficient  disclaimer  of  the  title  of  a  land* 
lord,  and  notice  to  him,  is  that  it  sets  the  statute  of  limitations 
in  motion,  so  that  the  tenant  will  hold  adversely  to  him:  Shelton  v. 
Bslava,  6  Ala.  230;  Glemm  v.  Wilcox,  15  Ark.  102;  Peyton  v. 
Stith,  5  Pet  485;  Willison  v.  Watkins,  8  Pet  44. 

And  the  tenant's  adverse  possession  will  run  without  any  sur- 
render of  i>osses8ion  on  the  part  of  the  tenant:  Ross  v.  McManigal, 
61  Neb.  90,  84  N.  W.  610;  Perkins  v.  Potts,  52  Neb.  110,  71  N.  W. 
1017;  Greenwood  v.  Moore,  79  Miss.  201,  30  South.  609;  Voss  v. 
King,  38  W.  Va.  236,  10  S.  B.  402.  But  the  fact  that  an  adverse 
possession  may  have  commenced  will  not  prevent  the  tenant  from 
being  estopped  to  deny  his  landlord's  title.  The  estoppel  still 
continues  and  will  continue  until  the  entire  period  of  the  stat- 
ute of  limitations  has  run.  During  the  time  the  statute  has  to 
run,  the  tenant  cannot  contest  the  right  of  the  landlord  to  the  pos- 
session of  the  property,  or  defend  himself  by  a  claim  of  title  ad- 
verse  to  him:  Duke  v.  Harper,  6  Yerg.  280,  27  Am.  Dec.  462; 
Watson  V.  Smith,  10  Yerg.  476.  "The  only  benefit  which  may  re- 
sult to  a  tenant  by  disclaiming  and  holding  adversely  is,"  said 
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the  coQit  In  Glemm  r.  Wilcox,  15  Ark.  102,  nhat  it  fixes  a  period, 
from  which  his  adverse  possession  dates,  and  which  If  permitted 
to  continue,  may  eyentnally  enable  him  to  plead  the  statute  bar 
of  limitations  against  his  landlord.**  Bnt  prior  to  the  complete 
running  of  the  statute  of  limitations,  the  tenant  Is  estopped  to 
set  up  his  adverse  claim.  If  the  landlord  sues  his  tenant  prior  to 
the  running  of  the  statute,  he  must  recover:  WllUson  v.  Watklns, 
8  Pet  43.  For  until  the  statute  has  completely  run,  the  possession 
of  the  tenant  Is  still  that  of  the  landlord:  Peyton  v.  Stith,  5  Pet 
485.  Hence,  the  only  effect  of  a  disclaimer  of  title  of  the  landlord 
by  the  tenant  Is  to  bar  any  recovery  by  the  landlord  after  the 
statute  of  limitations  has  run:  Shelton  v.  Bslava,  6  Ala.  280;  Hen- 
ley T.  Branch  Bank,  16  Ala.  552.  The  tenant  must  hold  the  full 
time  before  he  can  set. up  the  statute  of  limitations  or  his  adverse 
poesesslon:  WUklns  v.  Pensacola  City,  d6  Fla.  36,  18  South.  20. 
But  after  the  period  has  run,  he  may  set  up  his  title  against  his 
landlord,  and  this  without  surrendering  his  possession:  Greenwood 
▼.  Moore,  79  Hiss.  201,  80  South.  609;  Toss  ▼.  King,  83  W.  Va. 
296»  10  8.  B.  402,  and  cases  previously  cited. 

6.  Ouster  and  Disseisin  of  Landlord. — The  effect  of  a  sufficient 
disclaimer  of  the  title  of  the  landlord  and  notice  to  him  by  the 
tenant  is  also  to  operate  as  an  ouster  and  disseisin  of  the  landlord: 
Sherman  v.  Champlaln  Transp.  Co.,  81  Vt  162.  ▲  lessee  may 
disseise  his  lessor  even  during  the  continuance  of  the  term:  Tyler 
V.  Hammond,  11  Pick.  108.  The  mere  nondemand  and  nonpayment 
of  rent  is  not  sufficient  evidence  of  ouster:  Campbell  v.  Shipley, 
41  Md.  81.  A  refusal  to  pay  rent  Is  not  a  disseisin:  Sacket  v. 
Wheaton,  17  Pick.  103.  Neither  will  a  refusal  to  pay  rent  and  a 
disavowal  of  title,  if  the  lessor  has  no  knowledge  of  the  fact: 
Duke  V.  Harper,  6  Yerg.  280,  27  Am.  Dec.  462.  A  demand  of  pos- 
session, and  a  refusal  on  the  ground  that  the  tenant  holds  adversely, 
is  sufficient  evidence  of  actual  ouster:  Duke  v.  Harper,  6  Yerg. 
280,  27  Am.  Dec.  462;  Lea  v.  Netherton,  9  Terg.  315.  A  tenant's 
conveyance  In  fee  Is  a  disseisin  of  the  landlord,  or  not,  at  the  elec- 
tion of  the  latter:  Jackson  v.  Davis,  5  Cow.  123,  15  Am.  Dec.  451. 
An  owner  In  fee  cannot  be  disseised  by  his  tenant  except  at  his 
election:  Stearns  v.  Godfrey,  16  Me.  158.  And  by  pursuing  a  pos- 
sessory remedy,  the  landlord  may  elect  not  to  be  disseised:  Jackson 
V.  Davis,  5  Cow.  123,  15  Am.  Dec.  461. 

7.  When  the  Statute  Beg^ins  to  Bun. — ^A  tenant  must  show  when 
his  adverse  possession  commenced:  Rabe  v.  Fyler,  10  Smedes 
A  M.  440,  48  Am.  Dec.  763.  The  possession  of  a  tenant  does  not 
become  adverse  by  the  mere  entry  of  Judgment  In  eviction:  Church 
V.  Wright,  4  App.  Dlv.  812,  38  N.  Y.  Supp.  701.  So  long  as  a 
tenant  occupies  under  a  lease,  he  Is  not  holding  adversely,  even 
though  he  was  originally  In  possession  under  claim  of  title: 
Hartaog  v.  Hubbard,  2  Dev.  &  B.  241;  BoUng  v.  Swing,  3  Dana, 
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132.    A  tenant  for  years   cannot  deny   the  tenancy  during  the 
existence  of  the  term  by  a  mere  parol  disclaimer:  Delaacey  t. 
Ganonsr,  9  N.  T.  9.    During  the  continuance  of  the  tenancy  the  stat- 
ute  does  not  run.    The   tenancy   must  be  terminated   before  it 
begins  to  run:  McMuUln  v.  Brwln,  58  Ga.  427;  Vanduyn  ▼.  Hepner, 
46  Ind.  589.    Adverse  possession  may  begin  to  run  after  posses- 
sion has  been  delivered,  or  after  the  tenant  gives  propor  notice 
of  his  adverse  claim  to  his  lessor:  Holman  v.  Bonner,  63  Miss.  131. 
The  statute  runs  after  such  disclaimer  If  the  tenant  remains  in 
possession:  Shelton  v.  Eslava,  6  Ala.  230,  and  cases  cited  In  pre- 
vious sections,  4  and  5.    But  the  statute  does  not  begin  to  run 
until  after  such  disclaimer  and  notice:  Rigg  v.  Cook,  9  III.  386,  46 
Am.  Dec.  462.    The  possession  of  the  tenant  must  become  tortious 
and  wrongful  before  the  statute  Is  set  in  motion:  Zeller  v.  Eckert, 
4  How.  289.    Under  the  California  Code  of  Civil  Procedure,  section 
326,  the  possession  of  a  tenant  is  deemed  to  be  that  of  his  landlord, 
not  only  during  the  existence  of  the  lease,  but  for  five  years  after 
the  termination  of  the  tenancy:  Mauldln  r.  Oox,  67  Oal.  887,  7 
Pac.  804.    And  until  the  expiration  of  the  five  years  his  possession 
is  not  generally  adverse  to  his  landlord:  Raynor  r.  Drew,  72  Cal. 
807,  13  Pac.  866.    So  in  New  York,  one  who  enters  under  a  lease 
does  not  begin  to  hold  adversely  until  twenty  years  after  the  lease 
la  terminated:  N.  Y.  Code  Civ.  Proc.  sec.  373;  Church  y.  Wrlgbt»  4 
App.  Div.  312,  38  N.  Y.  Supp.  701. 

VH.    Possession  by  Tenant. 

9u  Possession  Given  by  Fraud.— Where  one  to  carried  upon 
premises,  and  left  there  fraudulently  and  treacherously,  in  order  to 
get  him  off  of  another  tract  of  land,  the  supposed  tenant  Is  not 
estopped  to  show  that  he  is  not  a  tenant  and  that  he  h<M&  under 
another:  Foust  v.  Trice,  8  Jones  (53  N.  C),  290. 

b.  Where  Tenant  does  not  Take  Possession  Under  His  Iiease.— 
The  estoppel  considered  in  this  note  only  applies  where  the  tenant 
acknowledges  the  landlord's  title  and  holds  possession  under  such 
acknowledgment  Hence,  If  the  tenant  never  takes  possession  under 
his  lease,  there  is  no  acknowledgment  of  the  landlord's  title,  and  the 
tenant  Is  not  estopped  to  deny  such  title:  District  of  Columbia  v. 
Johnson,  1  Mackey  (D.  G.)>  51.  For  in  order  that  a  lease  shall 
operate  as  an  estoppel,  a  tenant  must  either  obtain  or  retain  pos- 
session under  and  by  virtue  of  it:  Ireton  v.  Ireton,  59  Kan.  92,  52 
Pac.  74.  So  in  an  action  on  a  promissory  note,  the  defendant  may 
show  that  it  was  executed  In  consideration  of  a  lease  of  certain 
premises,  and  that  at  the  time  of  such  execution  the  plaintiff  was 
not  entitled  to  the  possession  of  the  demised  premises,  and  that  thfr 
defendant  never  took  possession  under  him:  Andrews  v.  Woodcock, 
14  Iowa,  397.  And  a  sublessee  who  is  not  let  into  possession  may 
show  that  the  contract  of  lease  is  invalid  because  unsupported  by 
a  sufficient  consideration:  Wright  v.  Graves,  80  Ala.  416.    Bigler  v. 
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Fnnnan,  58  Barb.  545,  seems  to  eniinclate  a  rule  different  ftom  that 
already  stated,  the  court  saying  that  the  only  case  in  which  a  tenant 
who  has  not  entered  into  possession  may  set  up  want  of  title  in  his 
landlord  Is  where  he  was  induced  to  accept  possession,  or  to  enter 
into  the  lease,  by  fraud  or  mistake.  We  doubt  the  correctness  of 
this  rule. 

e.  Tenant  Acquires  Possession  from  Iiandlord. — A  tenant  who 
acquires  possession  from  his  landlord  is  estopped  to  deny  his  land- 
lord's title:  MlUer  t.  South,  12  Ky.  Law  Rep.  351,  U  S.  W.  361; 
Binney  y.  Chapman,  5  Pick.  124;  Melcher  ▼.  Kreiser,  28  App.  Diy. 
362,  51  N.  Y.  Supp.  249.  And  this  is  so  though  the  possession  was 
giyen  by  an  agent  of  the  owner:  Hussman  y.  Wilke,  50  Oal.  250. 
So  a  son  put  in  possession  of  property  by  his  father  is  estopped  to 
deny  the  title  of  his  father:  Blakeney  y.  Ferguson,  20  Ark.  547. 
The  reason  for  the  estoppel  Is  that  the  possession  of  a  tenant  Is 
the  possession  of  his  landlord,  and  therefore  the  right  of  the  land- 
lord to  possession  cannot  be  questioned:  Phelps  y.  Taylor,  23  I^. 
Ann.  685. 

A  tenant  acquiring  possession  from  his  landlord  is  the  ordinary 
case  in  which  the  doctrine  of  estoppel  Is  eyoked.  And  In  these  cases 
where  the  possession  of  the  tenant  continues  undisturbed  and 
nothing  has  occurred  to  change  its  character,  he  is  estopped  to  deny 
the  title  of  his  landlord:  See  Wllllson  y.  Watklns,  8  Pet  43;  Walden 
y.  Bedley,  14  Pet  156;  Hackett  y.  Marmet  Co.,  52  Fed.  268,  3  0.  C. 
A.  76;  Pope  y.  Harklns,  16  Ala.  321;  Henley  y.  Branch  Bank,  16 
Ala.  552;  Littleton  y.  Clayton,  77  Ala.  571;  Burke  y.  Hale,  9  Ark. 
828;  Mantooth  y.  Burke,  35  Ark.  540;  Holmes  y.  Kennedy,  1  Root, 
77;  Morse  y.  Roberts,  2  Cal.  515;  Ramlres  y.  Kent  etc.  Co.,  2  Cal. 
558;  Reed  y.  Todd,  1  Har.  138;  Williams  y.  Cash,  27  6a.  507,  73  Am. 
Dec.  739;  Tllgbman  y.  Little,  13  111.  239;  Bowdish  y.  Dubuque,  38 
Iowa,  841;  Brenner  y.  Blgelow,  8  Kan.  496;  Pettlgrew  y.  Mills, 
36  Kan.  745,  14  Pac.  170;  Chambers  y.  Pleak,  Q  Dana,  426,  32  Am. 
Dec  78;  Hodges  y.  Shields,  18  B.  Mon.  828;  Hanson  y.  Allen,  37 
La.  Ann.  732;  Mosbier  y.  Reding,  12  Me.  478;  Giles  y.  Ebsworth, 
10  Md.  833;  Watertown  y.  White,  13  Mass.  477;  Ryerson  y.  Eldred, 
18  Mich.  12:  Bertram  y.  Cook,  32  Mich.  518;  Allen  y.  Chatfleld,  8 
Minn.  435;  Frazer  y.  Robinson,  42  Miss.  121;  Higgins  y.  Turner. 
61  Mo.  249;  Plumer  y.  Plumer,  80  N.  H.  558;  Horner  y.  Leeds,  25 
N.  J.  L.  106;  Bank  of  Utlca  y.  Mersereau,  8  Barb.  Gh.  528,  49  Am. 
Dec.  189;  James  y.  Russell,  92  N.  0.  194;  Deyacht  ▼.  Newsara,  3 
Ohio,  57;  Moore  y.  Beasley,  3  Ohio,  294;  Pappe  y.  Trout,  3  Okla. 
260,  41  Pac.  397;  Elliott  y.  Smith,  23  Pa.  St  131;  Giyens  y.  Mullinaz, 
4  Rich.  590,  55  Am.  Dec.  706;  Rogers  ▼.  Walker,  4  Hayw.  205,  9 
Am.  Dec  758;  King  y.  Maxey  (Tex.  Cly.  App.),  28  S.  W.  401;  Steen 
y.  Wardsworth,  17  Vt  297;  Lawson  y.  Mowry,  52  Wis.  219»  9  N.  W. 
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d.   Sit eet  of  Tenant's  Being  In  Posseeaion  at  Time  Belatlon  Arose. 

1.  General  Bule.— By  the  great  weight  of  authority,  a  tenant 
although  at  the  time  he  is  in  possession  of  the  premises,  if  he  ac- 
cepts a  lease  and  admits  title  in  another,  is  estopped  to  deny  such 
landlord's  title,  or  show  that  his  possession  was  derived  from  an- 
other: Miller  y.  Bonsadon,  9  Ala.  317;  Buchanan  y.  I^arkln,  116  Ala. 
431,  22  South.  543;  Hughes  y.  Watt,  28  Ark.  153;  Richardson  y. 
Haryey,  37  Ga.  224;  Carter  y.  Marshall,  72  111.  609;  Forgy  y.  Haryey. 
151  Ind.  507,  51  N.  E.  1066;  Bowdlsh  y.  Dubuque,  38  Iowa,  341; 
Patterson  y.  Hansel,  4  Bush,  654;  Saunders  y.  Moore,  14  Bush,  97; 
Kelley  y.  Kelley,  23  Me.  192;  Granger  y.  Parker,  137  Mass.  22S; 
Gampau  y.  Lafferty,  43  Mich.  429,  5  N.  W.  648;  Sage  y.  Halyerson, 
72  Minn.  294,  75  N.  W.  229;  Lorlng  y.  Harmon,  84  Mo.  123;  Kllloren 
y.  Murtaugh,  64  N.  H.  51,  5  Atl.  769;  Farmer  y.  Pickens,  83  N.  C. 
549;  Dixon  y.  Stewart,  113  N.  C.  410,  18  S.  B.  325;  Hamilton  y. 
Pittock,  158  Pa.  St  457,  27  Atl.  1079;  Tyler  y.  Dayis,  61  Tex.  674; 
Emerick  y.  Tayener,  9  Gratt  220,  68  Am.  Dec.  217;  Tullis  y. 
Tacoma  Land  Co.,  19  Wash.  140,  52  Pac.  1017. 

The  fact  that  the  tenant  was  already  in  possession  at  the  time  the 
lease  was  made  is  an  immaterial  circumstance:  Carter  y.  Marshall, 
72  III.  609.  In  Bowdish  y.  Dubuque,  38  Iowa,  341,  the  tenant, 
though  in  possession  at  the  time  the  lease  was  made,  was  a  mere 
trespasser,  and  the  only  rightful  possession  he  eyer  acquired  was 
from  his  subsequent  landlord:  See,  also,  Patterson  y.  Hansel,  4 
Bush,  654.  A  tenant  is  estopped  by  his  recognition  of  his  tenancy, 
no  matter  how  he  first  went  into  possession:  Tyler  y.  Dayis,  61 
Tex.  674.  The  effect  is  the  same  as  though  he  had  entered  and 
taken  possession  under  and  by  yirtue  of  the  lease:  Smeri^  y. 
Tayener,  9  Gratt  220,  58  Am.  Dec.  217.  Especially  is  this  true 
where  the  lessee  has  no  other  claim  of  title  than  his  possession 
under  the  lease:  Tullis  y.  Tacoma  Land  Oo.,  19  Wash.  140,  52  Pac 
1017. 

A  parol  promise  by  one  in  the  possession  of  land  to  pay  rent  ts 
another,  who  has  neither  title  nor  right  to  possession.  Is  yoid  fer 
want  of  consideration,  and  cannot  be  eyoked  as  an  estoppel  In 
flayor  of  a  landlord  as  against  a  tenant:  Clary  y.  O'Shea,  72  Minn. 
105,  71  Am.  St.  Rep.  465,  75  N.  W.  115;  Puller  y.  Sweet,  80  Mich. 
237, 18  Am.  Bep.  122.  But  see  Lyon  y.  Washburn,  8  Colo.  201,  where 
the  reasoning  of  this  last  case  was  criticised.  But  this  rule  does 
not  apply  where  there  is  a  lease  under  seal  signed  by  both  parties: 
Sage  y.  Halyerson,  72  Minn.  294,  75  N.  W.  229.  But  if  the  tenant 
is  a  mere  trespasser,  he  will  be  estopped  by  his  recognition  of  title 
in  another:  Gampau  y.  Lafferty,  48  Mich.  429,  5  N.  W.  648,  dis- 
tinguishing Fuller  y.  Sweet,  80  Mich.  287,  18  Am.  E^.  122.  If, 
howeyer,  the  tenant  is  already  in  possession  under  one  In  whom 
title  is  acknowledged,  he  is  not  estopped  from  disputing  the  title 
of  another  whom  he  subsequently  acknowledges  as  his  landki^ 
Jackson  y.  Le^  12  Wend.  105. 
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2.  Bole  in  California. — ^In  California,  a  different  mie  has  been 
adoiyted,  the  courts  reco^lsing  that  the  doctrine  of  estoppel  is  a 
harsh  one,  and  never  to  be  applied,  except  where  to  allow  the  truth 
to  be  told  would  consummate  a  wrong  to  the  one  party,  or  enable 
the  other  to  secnre  an  unfair  advantage.  Henice  it  has  been  held 
that  the  bare  possession  by  a  tenant  of  the  demised  land  at  the 
time  the  lease  is  given  is  sufficient  to  take  the  case  out  of  the 
operation  of  the  general  rule  that  a  tenant  cannot,  before  surrender- 
fn^  possession,  dispute  the  landlord's  title.  In  such  a  case  the 
landlord  parts  with  nothing  by  making  the  lease,  and  the  tenant 
has  obtained  nothing  by  the  transaction:  Franklin  v.  Merida,  85 
Cal.  558,  95  Am.  Dec.  129;  Tewksbnry  r.  Magraff.  33  Oal.  237. 
These  cases  were  limited  in  their  application  to  this  extent,  in 
Peralta  t.  Oinochio,  47  Oal.  459 — ^namely,  that  In  order  to  take  ad- 
vantage of  the  rule  that  a  tenant  Is  not  estopped  when  he  was  in 
possession  at  the  time  the  lease  was  given,  he  must  prove  para- 
mount  title  in  himself,  or  those  under  whom  he  claims.  The  mere 
production  of  a  lease  makes  out  a  prima  facie  case  for  the  landlord: 
See,  also,  Davidson  v.  Ellmaker,  84  Oal.  21,  23  Pac.  1026.  The 
tenant  may  assert  any  title  which  he  may  have  under  the  situation 
here  presented:  Davis  v.  McGrew,  82  Oal.  135,  23  Pac.  41.  But  this 
mle  that  a  tenant  is  not  estopped  when  he  was  in  possession  at 
the  time  the  lease  was  given  does  not  apply  in  an  action  of  unlawful 
detainer,  except  where  the  tenant  was  induced  to  accept  the  lease 
through  fraud:  Knowles  v.  Murphy,  107  Oal.  107,  40  Pac.  Ill* 

3.  Effect  of  Praud  and  Ulstake.— We  have  seen  that  where  one 
i>ecomes  a  tenant  and  enters  into  possession  of  property  by  reason 
of  fraud  or  mistake,  he  is  not  estopped  to  deny  his  landlord's  title. 
The  rule  is  the  same  where  one  already  in  possession  Is  Induced  to 
take  a  lease  from  another  whom  he  acknowledges  as  his  landlord. 
Hence,  if  the  lease  is  obtained  by  fraud,  the  tenant  is  not  estopped 
to  show  this  fact,  and  that  his  landkxrd  has  no  title:  Miller  v. 
Bonsadon,  9  Ala.  817;  Young  v.  Heffeman,  87  111.  App.  854;  Ball 
T.  Lively,  2  J.  J.  Marsh.  181;  Higgins  t.  Turner,  61  Mo.  249;  Hall 
T.  Benner,  1  Penr.  &  W.  402,  21  Am.  Dec.  894;  Bvans  v.  Bidwell, 
76  Pa.  8t  497;  Hammons  v.  McClure,  86  Tenn.  65,  2  &  W.  87. 
8o  a  lease  obtained  by  either  fraud  or  a  clear  mistake  as  to  title 
works  no  estopp^  against  the  tenant:  Glvens  v.  MulUnax,  4  Rich. 
600,  56  Am.  Dea  706;  Hammons  v.  McOlure,  85  Tenn.  65,  2  S.  W. 
87;  Michigan  Cent  B.  B.  Oo.  ▼.  BuUard,  120  Mich.  416,  79  N.  W. 
685;  Alderson  v.  Miller,  15  Oratt  279;  Washington  v.  Conrad,  2 
Humph.  563;  Shults  r.  Blliott,  11  Humph.  186.  Where  one  in  pos- 
session of  land,  the  title  to  which  is  in  himself,  accepts,  under  a 
mistake  of  fact,  a  lease  thereof,  not  under  seal,  from  one  not  in 
possession,  he  Is  not  estopped  thereby  from  showing  the  facts  in 
eontravention  of  the  lessor's  dalm  of  title:  Michigan  Cent,  B.  B. 
Osw  T.  BnUard,  120  Mich.  416,  79  N.  W.  635.  But  the  mere  fact  that 
the  tenant  has  a  better  title  than  the  landlord  does  not  of  itself 
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raise  the  presumption  that  the  lease  was  a  fraud  or  executed 
through  mistake:  Tliayer  y.  Society,  20  Pa.  St  60.  A.  threat  of 
eviction  is  not  such  fraud  as  will  avoid  a  lease:  School  Dist.  y. 
Long  (Pa.),  10  Atl.  769.  A  mutual  mistake  as  to  the  law  in  relation 
to  the  lessor's  title  will  probably  prevent  a  tenant  from  being 
estopped  to  deny  his  landlord's  title:  Tewksbory  v.  Magraif ,  33  Osl. 
237. 

The  que&tion  of  possession  at  the  time  the  tenancy  commenced 
appears  to  be  immaterial  when  the  lease  was  induced  by  fraud  or 
mistake:  Isaac  v.  Clarke,  2  Gill.  1.  ▲  different  rule  seems  to  prevail 
in  some  Jurisdictions,  as  already  pointed  out:  Simons  v.  Marshall,  S 
G.  Greene,  502;  Higglns  v.  Turner,  61  Mo.  249.  Certainly,  the  courts 
appear  to  be  more  liberal  in  allowing  a  tenant  to  avoid  an  estoppel 
on  the  ground  of  fraud  or  mistake,  if  he  was  in  possession  at  the 
time  a  lease  was  taken;  See  Cain  v.  Gimon,  36  Ala.  168;  Lakin  v. 
Dolly,  53  Fed.  333;  and  other  cases  cited  under  subdivisions  lY,  a,  3. 

e.    Hecessity  of  Surrenderuig  Possession. 

1.  In  General. — ^The  rule  is  very  genea*al  that  a  tenant  must  first 
surrender  possession  of  the  premises  to  his  landlord,  before  he  Is 
relieved  from  the  estoppel  created  by  his  tenancy:  Russell  v.  Irwin, 
88  Ala.  44;  Littleton  v.  Clayton,  77  Ala.  571;  Bryan  v.  Wlntum,  43 
Ark.  28;  Tilghman  v.  Uttle,  13  111.  239;  Doty  v.  Burdick,  83  111.  473; 
Pence  v.  Williams,  14  Ind.  App.  86,  42  N.  B.  494;  Towne  v.  Butter- 
field,  97  Mass.  105;  Ryerson  v.  Bldred,  18  Mich.  12;  Bank  of  Utlca 
V.  Mersereau,  3  Barb.  Oh.  528,  49  Am.  Dec.  189;  James  v.  Russell, 
92  N.  O.  194;  Bonds  v.  Smith,  106  N.  O.  553,  11  S.  B.  322;  Kieman  v. 
Terry,  26  Or.  494,  38  Pac.  671;  Greeno  v.  Munson,  9  Yt  37,  81  Am. 
Dec.  605;  Milhouse  v.  Patrick,  6  Rich.  350;  Juneman  v.  Fmnklin, 
67  Tex.  411,  8  S.  W.  562. 

The  tenant  must  surrender  possession,  though  he  was  in  pos- 
session at  the  time  the  lease  was  made:  Hughes  v.  Watt,  28  AtIl. 
153,  and  cases  cited  under  YII,  d,  1.  This  rule  is  not  applicable  in 
California,  as  is  evident  from  an  examination  of  the  cases  c<mi- 
sidered  in  YII,  d,  2.  A  lessee  at  will  must  surrender  possession: 
Towne  v.  Butterfleld,  97  Mass.  105«  One  who  obtains  possession  by 
collusion  with  the  tenants  must  deliver  up  possession  before  he 
can  impeach  the  landlord's  title:  Fleming  v.  MiUs,  182  lU.  464,  55 
N.  B.  373.  A  tenant  can  do  no  act  inconsistent  with  his  relation 
without  first  surrendering  possession:  Bertram  v.  Co(A,  32  Mich. 
518.  Hence,  before  he  can  deny  the  landlord's  title  or  avail  him- 
self of  a  better  title  in  himself  or  in  another,  he  must  surrender 
possession:  Saunders  v.  Moore,  14  Bush,  97;  Moshier  v.  Reding,  12 
Me.  478;  Newton  v.  Roe,  33  Ga.  163;  Lowe  v.  Bmerson,  48  IlL  160; 
Gable  v.  Wetherholt,  116  lU.  313,  56  Am.  Rep.  774.  6  N.  B.  453; 
Ryerson  v.  Bldred,  18  Mich.  12;  Hagar  v.  Wikoff,  2  Okla.  580,  39 

Pac.  281. 

A  tenant  who  acquires  an  outstanding  title  of  an  undivided  In- 
terest in  the  premises  cannot  maintain  partition  without  flnt  was 
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rendering  the  possession  to  the  landlord:  Barlow  y.  Dahm,  97  Ala. 
414,  38  Am.  St  Rep.  192,  12  South.  293.  A  tenant  must  surrender 
possession  regardless  of  the  title  of  his  landlord:  Miller  r.  Tumey» 
13  Ark.  385.  A  tenant  cannot  resist  the  payment  of  rent  before 
eviction  or  surrender:  Lyles  t.  Murphy,  88  Tex.  75.  There  must  be 
a  surrender  or  an  eviction  or  something  equivalent  thereto,  before 
the  tenant  oan  show  the  invalidity  of  his  landlord's  title:  Ryder  v. 
Mansell,  66  Me.  167;  Bedlow  v.  New  York  etc.  Co.,  112  N.  Y.  263, 
19  N.  B.  800.  The  rule  that  a  tenant  must  surrender  possession  be« 
fore  assailing  the  title  of  his  landlord  applies  to  subtenants  and  all 
who  succeed  to  the  possession  from  or  through  the  tenant:  Mackln 
T,  Haven,  88  III.  App.  434;  Bonds  v.  Smith,  106  N.  0.  553,  11  S.  B. 
322;  Milhouse  v.  Patrick,  6  Rich.  350;  Qenin  v.  IngersoU,  2  W.  Va. 


In  caMS  of  fraud  and  mistake,  if  the  tenant  was  not  in  posses- 
sion when  the  lease  was  made,  at  least  in  some  jurisdictions,  he  is, 
nevertheless,  estopped,  and  can  only  relieve  himself  from  the 
•estoppel  by  surrendering  possession:  Crockett  v.  Althouse,  35  Mo. 
App.  404;  Kleman  v.  Terry,  26  Or.  494,  38  Pac.  671.  As  soon  as 
the  fraud  is  discovered,  the  tenant  should  surrender  possession: 
See  Milliken  v.  Thorndike,  103  Mass.  382.  But  where  a  tenant 
Is  already  in  possession,  and  is  induced  by  fraud  or  mistake  to  take 
a  lease  from  another,  he  is  not  estopped  to  deny  his  landlord's* 
title,  as  has  been  seen,  and  if  not  estopped  he  need  not  surrender 
possession  before  assailing  his  landlord's  title. 

2.  Tenant  Holding  Over.— There  are,  doubtless,  a  few  cases, 
most  of  them  early  ones,  which  hold  that  the  estoppel  of  a  tenant 
to  deny  his  landlord's  title  continues  only  during  the  term  of  the 
lease,  and  with  the  expiration  of  the  lease  the  estoppel  ends:  Car- 
penter V.  Thompson,  3  N.  H.  204,  14  Am.  Dec.  348;  Page  v.  Kins- 
man, 43  N.  H.  328.  Such  a  rule  is  not,  however,  recognized  to- 
day, probably,  In  any  Jurisdiction  in  this  country.  A  tenant  who 
holds  over  after  the  termination  of  his  lease  Is  as  much  estopped 
to  deny  his  landlord's  title  as  any  other  tenant.  The  estoppel  con- 
tinues, notwithstanding  the  term  has  expired:  Shelton  v.  Eslava, 
6  Ala.  230;  Robinson  v.  Holt,  90  Ala.  115,  7  South.  441:  Anderson 
V.  Anderson,  104  Ala.  428,  16  South.  14;  McKissick  v.  Ashby,  98 
Cal.  422,  33  Pac.  729;  Thorn  v.  Reed,  1  Ark.  480;  Harrison  v. 
Marshall,  4  Bibb.  524;  Falkner  v.  Beers,  2  Doug.  117;  Jackson  v. 
Stiles,  1  Cow.  575;  McShan  v.  Myers,  1  Posey,  100;  Bishop  v. 
Lalouette,  67  Ala.  197;  Osgood  v.  Dewey,  13  Johns.  240;  Stoops  v. 
Devlin.  16  Mo.  162. 

The  tenant  is  presumed  to  hold  over  with  the  permission  of  his 
landlord:  Osgood  v.  Dewey,  13  Johns.  240;  Dorrill  v.  Stephens,  4 
McCord,  50;  Fronty  v.  Wood,  2  Hill  (S.  C),  867;  Stoops  v.  Devlin, 
10  Mo.  162.  Hence,  if  he  remains  in  possession,  he  is  estopped  to 
deny  his  landlord's  title,  without  first  surrendering  to  him  the  pos* 
session:  McKissick  v.  Ashby.  98  Cal.  422,  33  Pac.  729;  Phillips  y« 
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Robertson,  5  Hayw.  101;  Schlelds  y.  Horbach,  49  Neb.  262,  68  N.  W. 
524;  Burgess  y.  Rice,  74  Gal.  590,  16  Pac.  496.  The  estoppel  usually 
continues  to  the  end  of  the  tenant's  occupancy:  Tewksbury  ▼• 
Magraff,  38  Oal.  237. 

In  Voes  y.  King,  38  W.  Va.  286,  10  &  E,  402,  It  seems  to  be 
Intimated  that  after  the  term  of  a  lease  ba<«  expired,  the  tenant 
may  by  disclaimer  and  notice  so  terminate  the  tenancy  that  he  will 
not  be  required  to  surrender  possession  before  setting  up  an  adyerse 
title  in  himself  or  another.  But  in  treating  of  adyerse  possession, 
it  was  seen  that  while  an  adyerse  possession!  might  be  commenced 
In  this  manner,  without  the  necessity  of  surrendering  possession, 
yet  before  the  statute  of  limitations  had  run,  no  adyerse  titie  could 
be  set  up  without  a  surrender  of  the  possession.  This  is  clearly  the 
correct  rule,  and  any  dictum  in  Voss  y.  King,  88  W.  Va.  286,  10  8. 
B.  402,  to  the  contrary,  lacks  the  support  of  Judicial  authority. 

3.  Adverse  Possession. — The  necessity  of  dellyering  possesslmi 
in  cases  where  the  tenant  sets  up  a  title  by  adverse  possession  has 
already  been  sufficiently  discussed  under  YI,  d,  8. 

4.  Bui&oient  Surrender  of  Possession. — A  tenant  must  restore 
the  possession  to  his  landlord:  WiUson  y.  Oleay eland,  80  Cal.  192; 
Orizzard  y,  Roberts,  110  Oa.  41,  86  S.  B.  291.  And  by  this  is  meant 
that  he  must  make  an  actual  surrender.  A  mere  notice  that  he  will 
terminate  the  tenancy  on  a  certain  date,  and  that  he  will  surrender 
the  premises  on  that  date  is  not  sufficient  without  an  actual  surren- 
der:  Longfellow  y.  Longfellow,  61  Me.  590.  Neither  is  it  sufficient  to 
offer  at  the  trial  to  surrender  the  paper  lease:  Mackin  y.  Hayen, 
88  lU.  App.  434,  affirmed  in  187  111.  480,  68  N.  B.  448.  Nor  is  the 
surrender  of  a  part  sufficient  to  confer  on  the  tenant  the  right  to 
dispute  the  landlord's  title  to  the  remainder:  Longfellow  y.  Long- 
fellow, 64  Me.  240.  Mere  temporary  abandonment,  without  notice 
to  the  landlord,  and  then  accepting  a  lease  from  a  third  party,  does 
not  amount  to  a  surrender:  Juneman  y.  Franklin,  67  Tex.  411,  8 
S.  W.  662.  Neither  is  it  the  equiyalent  of  surrender  to  leaye  the 
possession  for  a  few  days,  without  notice  to  the  landlord,  and  again 
resuming  it  by  collusion  with  another  person:  Littleton  y.  Clayton, 
77  Ala.  671.  Nor  is  any  fraudulent  pretence  of  giylng  up  the  pos- 
session adequate:  Graham  y.  Moore,  4  Serg.  &  R.  467.  It  is  not 
sufficient  for  a  tenant  to  notify  his  landlord  that  he  has  quitted 
end  surrenders  the  possession,  and  then  immediately  return  and 
take  a  lease  from  the  landlord's  adyersary.  He  must  fairly  giye  up 
the  possession,  and  afford  his  landlord  reasonable  time  to  go  and 
repossess  himself:  Boyer  y.  Smith,  8  Watts,  449. 

6.  Effect  of  Surrender  of  Possession.— It  has,  perhaps,  been 
sufficiently  intimated  that  the  effect  of  surrender  Is  to  put  an  end 
to  the  estoppel  of  the  tenant  to  deny  his  landlord's  title.  Aft^  » 
tenant  has  actually  surrendered  his  possession  to  the  landlord,  he 
la  no  longer  estopped  to  dispute  his  landlord's  title:  Smith   y^ 
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Mnndy,  18  Ala.  182,  62  Am.  Dec.  221.  After  Barrendering  posses'- 
Blon,  he  is  at  full  liberty  to  assert  the  truth  concerning  the  title  to;. 
the  prc^erty:  Zimmerman  y.  Marchland,  23  Ind.  474.  The  tenant: 
may  then  assert  title  paramount  to  the  premises:  Smith  ▼.  Mundy^ 
18  Ala.  182,  52  Am.  Dec.  221;  Bank  of  Utica  y.  Merserean,  8  Barbw 
Ch.  528k  49  Am.  Dec.  189.  And  his  preyious  tenancy  and  possessioik 
Is  no  bar  to  his  recoyery:  Smith  y.  Mnndy,  18  Ala.  182,  62  Ank. 
Dec.  221;  Wild  y.  Serpell,  10  Gratt  405. 

f.  Eitoet  of  Eviction  by  Faramount  Title.— A  tenant  may  set  u^ 
that  he  has  been  evicted  by  title  paramonnt:  SVmris  y.  Houston^ 
74  Ala.  102.  Where  he  has  been  ousted  by  such  a  title»  he  is  n<^ 
longer  estopped  to  deny  his  landlord's  title:  Tewksbnry  y.  Magrafl^ 
83  Cal.  287;  Clapp  y.  Ck>ble,  1  Dey.  &  B.  Bq.  177;  Moffat  y.  Strong,. 
9  Bosw.  57;  Franklin  y.  Hnrlbert,  1  White  ft  W.  Oiv.  Gas.  Ot  App.,. 
sec  816;  Lunsford  y.  Turner,  5  J.  J.  Marsh.  104,  20  Am.  Dec.  248^ 
Morse  y.  Goddard,  13  Met  177,  46  Am.  Dec.  728;  Smith  y.  Shepard,. 
15  Pick.  147,  26  Am.  Dec.  432;  Doty  y.  Burdick,  83  111.  473;  Towne 
y.  Butterfidd,  97  Mass.  106;  George  y.  Putney,  4  Gush.  351,  60  Am. 
Dec.  788.  An  eviction  is  equivalent  to  a  termination  of  the  tenajicy.. 
This  defense  does  not  involve  a  question  of  title,  the  effect  of  aik 
eviction  being  to  dispossess  the  landlord  as  well  as  the  tenants 
Wheelock  v.  Warschauer,  21  Cal.  809.  The  tenant's  ouster  need  not 
be  by  virtue  of  any  judgment,  decree,  or  other  legal  process:  Moffat 
v.  Strong,  9  Bosw.  57. 

In  some  states  a  tenant  must  give  notice  to  his,  landlord: 
when  he  is  sued  in  ejectment,  and  if  he  fails  to  do  this,  the  tenant 
cannot  protect  himself  under  the  paramount  title:  liowe  v.  Bmer» 
•on,  48  ni.  100. 

It  is  not  always  necessary  that  a  tenant  should  be  actually 
evicted.  If  a  Judgment  of  eviction  has  been  properly  obtained* 
against  him,  a  tenant  is  well  warranted  in  treating  the  relation  of 
tenancy  at  an  end,  and  in  regarding  himself  at  liberty  to  give  a 
new  and  rightful  character  to  his  possession:  Clapp  v.  Coble,  1 
Dev.  ft  B.  Eq.  177.  And  if  the  Judgment  of  eviction  is  not  attribut- 
able to  any  neglect  on  the  tenant's  part,  he  may  attorn  to  the- 
plaintiff  in  ejectment,  or  purchase  bis  title  and  set  it  up  against 
the  landlord:  Lowe  v.  Emerson,  48  111.  160;  Franklin  v.  Hurlbert,  1 
White  &  W.  Civ.  Cas.  Ct.  App.,  sec.  816;  Lunsford  v.  Turner,  5  J.  J» 
Marsh.  104,  20  Am.  Dec.  248;  Morse  v.  Goddard,  13  Met  177,  46  Am. 
Dec.  728;  Smith  v.  Shepard,  15  Pick.  147,  25  Am.  Dec.  432;  Ross  v. 
Dysart,  33  Pa.  St.  452. 

••Whenever,"  said  the  court  in  Lunsford  v.  Turner,  5  J.  J.  Marsh. 
104,  20  Am.  Dec.  248,  "it  ia  ascertained  by  a  competent  judgment  or 
decree  that  the  landlord's  title  is  Insufficient  for  the  security  of  the 
tenant,  the  relation  between  them  may  be  renounced,  and  the 
tenant  may  protect  himself  by  taking  shelter  under  the  paramount 
title.  In  this  respect,  a  judgment  of  eviction  againet  the  tenant 
would  be  as  effectual  as  an  actual  eviction."    So  it  has  been  held 
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that  an  eviction  under  a  judgment  of  law  la  not  necessary.  **An 
actual  entry,  by  one  having  paramount  title  and  present  right  of 
entry,  Is  an  ouster  of  the  tenant.  He  cannot  lawfully  hold  against 
the  title  of  such  party,"  and  hence  he  may  yield  the  possession  and 
attorn  to  the  paramount  title  to  prevent  being  actually  expelled 
from  the  premises:  Morse  v.  Goddard,  13  Met  177,  46  Am.  Dec.  728. 
And  see  Smith  v.  Shepard,  15  Pick.  147,  25  Am.  Dec.  432;  George 
V.  Putney,  4  Oush.  351,  50  Am.  Dec.  788.  But  it  seems  that  where 
a  lessee  under  a  defective  title  Is  disturbed  in  his  possession  by  a 
party  having  paramount  title,  he  cannot  purchase  and  set  up 
the  paramount  title  without  surrendering  posfiesslon  to  his  landlord, 
although  he  might  attorn  to  the  paramount  owner  even  if  he  is 
not  evicted:  George  v.  Putney,  4  Oush.  851,  50  Am.  Dec.  788. 

g.  BfTeet  of  Termination  of  Belation. — ^We  have  already  no- 
ticed that  the  estoppel  of  a  tenant  to  deny  his  landlord's  title  does 
not  continue,  as  a  rule  after  the  termination  of  the  landlord's  title: 
See  ante,  V,  e.  Here  we  notice  the  effect  of  the  termination  of  the 
relation.  And  by  this  Is  not  meant  the  termination  of  the  lease, 
for  the  coming  to  end  of  the  tenant's  term  does  not  relieve  the 
tenant  from  his  estoppel,  if  he  still  retains  possession  of  the  prem- 
ises. We  mean  an  actual  termination  of  the  relation  of  landlord 
and  tenant.  Such  a  case  exists  when  the  term  ends  and  possession 
is  surrendered,  and  subsequently  the  tenant  takes  new  posses- 
sion. He  is  then  not  estopped  to  deny  his  landlord's  title:  Smart 
V.  Smith,  2  Dev.  258.  So  an  eviction  will  amount  to  a  termina- 
tion of  the  relation,  as  has  Just  been  noticed,  and  the  tenant  Is  at 
liberty  to  resist  any  right  asserted  by  his  landlord:  Wheelock  v. 
Warschauer,  21  Cal.  309.  And  where  the  landlord  has  by  his  own 
act  or  default  put  an  end  to  the  relation,  the  tenant  is  not  es- 
topped to  deny  his  landlord's  title.  This  is  true  where  the  land- 
lord has  conveyed  the  premises  to  another,  or  has  assigned  the 
rent:  Binney  v.  Chapman,  5  Pick.  124;  Wolf  v.  Johnson,  30  Miss. 
513;  Doty  v.  Burdick,  83  111.  473;  Wood  v.  Turner,  8  Humph.  085. 
Also  where  the  landlord's  title  has  terminated  by  operation  of  law; 
as,  for  example,  a  sale  under  execution:  Wolf  v.  Johnson,  30  Miss. 
513;  Wood  v.  Turner,  8  Humph.  685.  And  the  purchase  of  the  re- 
version in  fee  by  a  tenant  for  years  ends  the  tenancy,  so  that 
the  tenant  is  not  thereafter  estopped  to  deny  further  continuing 
title  or  rent  in  the  landlord:  Wad«  v.  South  Penn.  Oil  Ga,  45  W. 
Va.  380,  32  S.  E.  169. 

And  where  the  relation  has  terminated  in  any  of  the  ways  In- 
dicated, the  tenant  is  not  required  to  surrender  possession  before 
he  is  freed  from  his  estoppel  and  before  he  is  permitted  to  dis- 
pute his  landlord's  title:  Niles  v.  Ransford,  1  Mich.  338,  61  Am. 
Dec.  95;  Ryder  v.  Mansell,  66  Me.  167;  Aurand  v.  Wilt,  9  Ba,  St 
54;  Franklin  v.  Hurlbert,  1  White  ft  W.  Civ.  Oas.  C3t  App.,  sec. 
816;  and  other  cases  cited  above.  In  Farmer  v.  Pickens,  83  N.  O. 
549,  the  court  apparently  sanctions  the  rule  that  a  tenant  in  pos- 


Not.  1900.]  Davis  v.  Williams.  101 

0e«Blon  la  estopped  to  allege  a  aherilTa  aale  of  tbe  premlaea  by 
conaent  of  the  landlord,  and  a  conveyance  to  tbe  tenant  by  the 
purchaser  at  such  sale,  without  a  prior  snrrender  of  the  land.  We 
hare  already  commented  on  this  decision  as  apparently  in  con- 
flict with  the  weight  of  authority  and  even  with  other  cases  in 
tbe  same  state:  See  Lancashire  t.  Mason,  75  N.  0.  465.  And  in 
Nebraska,  it  seems  that  a  tenant  cannot  purchase  an  encumbrance 
upon  his  landlord's  title  and  enforce  it  without  surmndering  pos- 
session: Mattis  T.  Robinson,  1  Neb.  8.  A  tenant  who  has  a  mere 
executory  contract  to  purchase  from  his  landlord  cannot  enforce 
it  without  flict  surrendering  possession.  Such  agreement  in  no 
way  terminates  the  relation;  3f .  landlord  and  tenant.  This  is  in 
effect  the  doctrine  of  the  prfn^jfal/ cf^se^ .  In  Vermont  it  would  ap- 
pear that  the  courts  haye  gone 't>>Hlie' elf reme, length  of  holding 
thflt  a  tenant  may  purchase  an  outstandlnj^  tltl^'ai^in&t  his  landlord, 
and  set  it  up  as  a  defense  without  8urrendei^ng'pobse4s^dn.;>The 
purchase  of  such  title  with  notice  to  the  landlord  dttiAjOLWtf  the 
tenancy:  Pierce  t.  Brown,  24  Yt  165.  If  such  is  the  doctri&S  of 
this  case^  It  is  without  support  elsewhere. 

VUI.    Attornment  to  Third  Person, 
a.    When  Void. 

1.  Generally.— The  attornment  of  a  tenant  to  a  stranger  Is,  as 
a  gen^til  rule,  void:  Kennedy  y.  Reynolds,  27  Ala.  864;  Simmons 
T.  Robertson.  27  Ark.  60;  Chambers  y.  Pleak,  6  Dana,  426^  82  Am. 
Dec  78;  Byrne  y.  Beeson,  1  Doug.  179;  McNamee  y.  Relf,  52  Miss. 
426;  Ratcliff  v.  Bellfonte  Iron  Works  Ck).,  87  Ky.  559,  10  S.  W. 
865;  Schultz  y.  Amot,  83  Mo.  172;  Freeman  y.  Ogden,  40  N.  T. 
105;  United  States  y.  Sliney,  21  Fed.  894;  Grlzzard  y.  Roberts,  110 
Ga.  41,  35  S.  B.  291. 

It  will  not,  of  itself,  destroy  or  affect  the  possession  of  the  land- 
lord: Kennedy  y.  Reynolds,  27  Ala.  864;  Wells  y.  Hickman,  6  Rob. 
1;  McNamee  y.  Relf,  52  Miss.  426;  Schultz  y.  Amot,  88  Mo.  172;' 
Rankin  y.  Tenbrook,  5  Watts,  386;  State  y.  Howell,  107  N.  O.  885, 
12  S.  B.  569.  A  tenant  cannot  destroy  his  landlord's  possession 
by  a  secret  agreement  to  attorn  to  another:  Rankin  t.  Tenbrook, 
5  Watts,  886;  United  States  y.  Sliney,  21  Fed.  894;  Oamden  Orphan 
Soc  T.  Lockhart,  2  McMulL  84;  Yoss  y.  King,  88  W.  Va.  286^  10 
8.  B.  402.  A  yoid  attornment  to  a  stranger  will  not  originate  an 
adyerse  holding  so  as  to  confer  title  by  adyerse  possession:  Bu<ft- 
ner  t.  Ohambliss,  80  Qa.  652;  Jackson  t.  Miller,  6  Oow.  751;  Jack« 
son  y.  Delancy,  18  Johns.  586,  7  Am.  Dec.  403;  Rankin  y.  Ten- 
brook, 5  Watts,  886.  For  an  attornment  alone  does  not  operate 
as  a  disseisin  of  a  landlord:  Winn  y.  Strickland,  84  Fla.  610,  16 
South.  606u  But  an  attornment  may  begin  an  ady^ve  possession 
if  nodoe  is  glyen  to  the  landlord  that  the  tenant  disclaims  to  hold 
under  him,  and  his  adyerse  possession  is  notorious:  De  Jaraette  t. 
McDanid*  96  Ala.  215,  9  South.  57a 
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^2.  Attornment  to  Paramount  Title. — ^A  tenant  cannot  attorn  to 
-a  stranger,  although  he  may  have  paramount  title:  Lowe  t.  Emer- 
son, 48  III.  leO;  Simmons  y.  Robertson,  27  Ark.  60;  Pence  r.  Will- 
lams,  14  Ind.  App.  86,  42  N.  E.  494.  For  the  tenant  cannot  destroy 
the  relation  of  tenancy  between  himself  and  his  landlord  by  attorn- 
ment to  another  person,  even  though  he  is  the  owner  of  the  land: 
Thompson  y.  Pioche,  44  Gal.  608;  without  first  sarrendering  posses^ 
«ion  to  his  landlord:  Pence  y.  Williams,  14  Ind.  App.  86,  42  N.  E. 
494.  A  tenant  in  possession  under  one  title  can  make  no  yalid 
Attornment  to  one  not  in  priyity  with  that  title:  Kepley  y.  Scully, 
186  111.  52,  57  N.  B.  187;  Fuller  y.  Sweet,  30  Mich.  237,  18  Am. 
Hep.  122.  A  tenant  of  a  yendee  of  lapjd  cannot  attorn  to  the  yendor, 
•upon  any  supposed  right  of  th<s  latter^  i^ithout  the  consent  of  the 
yendee  to  rescind  t^e  Jbv^^^'Ct  '-ot  'sale:  Broxton  y.  Ennis,  96  Ga. 
792,  22  S.  E.  -945.* ;  Wttl^otit  defending  his  possession,  or  giying  his 
tendJerd  notice  tha'tlt'was  attached,  a  tenant  cannot  treat  himself 
,  .•  •    4a  ^ytcied  alfd  attorn  to  another:  Williams  y.  McMichael,  64  Ga. 

•   •  • 

8.  Effect,  Generally.— As  sufficiently  pointed  out,  a  void  attorn- 
«nent  to  a  stranger  by  one  whose  possession  has  not  been  disturbed 
aias  no  effect  on  the  right  of  the  landlord,  though  the  third  party 
to  whom  the  tenant  attorned  may  haye  a  paramount  adyerse  title. 
TThe  tenant  is  still  estopped  as  to  his  original  landlord. 

It  would  seem  that  if  an  attornment  were  yoid,  no  rights  could 
be  acquired  under  it,  and  the  tenant  would  not  be  estopped  to  deny 
vthe  title  of  the  one  to  whom  he  attorned:  See  Ck>ok  y.  Farrah,  105 
Mo.  492,  16  8.  W.  692.  And  in  Byrne  y.  Beeson,  1  Doug.  179,  the 
Michigan  supreme  court  appears  to  hold  that  a  tenant  may  in  an 
action  of  forcible  detainer  show  that  his  attornment  to  the  plain- 
tiff was  yoid,  and  that  he  was  not  the  tenant  of  the  plaintiff  but 
of  another  under  whom  he  held.  And  this  case  was  approyed  in 
Fuller  y.  Sweet,  30  Mich.  237,  18  Am.  Rep.  122.  So  in  Norton  y. 
Sanders,  7  J.  J.  Marsh.  12,  a  tenant  was  permitted  to  resist  a  war- 
rant for  forcible  detainer  at  the  instance  of  an  alleged  landlord 
to  whom  he  attorned,  but  under  whom  he  did  not  enter.  On  the 
other  hand,  it  was  held  in  Miller  y.  Bonsadon,  9  Ala.  317,  that 
where  a  tenant  in  possession  accepts  a  lease  from  another,  he 
«anhot  defend  by  showing  his  possession  in  the  first  instance  was 
'deriyed'  from  another,  whose  title  he  has  always  admitted.  So 
;from  this  case  it  would  appear  that  after  an  attommient  a  tenant 
:1s  estopped  both  as  to  his  original  landlord  and  as  to  the  person 
to  whom  he  attorns.  It  seems  that  where  there  are  conflicting 
-litles,  a  person  may  take  a  lease  from  each  of  the  supposed  own- 
ers, and  if  he  is  not  deceiyed  by  assertions  in  regard  to  the  mat- 
ter, he  will  haye  to  pay  both  claimants:  Hamilton  y.  Pittock,  168 
Pa.  St  467,  27  AtL  1079.  A  tenant  may  by  accepting  two  leases 
lor  the  same  premises  estop  himself  from  denying  the  title  of 
either  lessor:  Petterson  y.  Sweet,  13  III.  App.  255;  Garter  y.  Mar- 


Soy.  1900.]  Davis  t;.  WillUms,  103 

«hall,  72  IlL  609;  Voss  v.  King,  83  W.  Va.  236,  10  S.  B.  402.  If 
an  attormnent  is  made  and  accepted  in  grood  faitli,  the  tenant,  in 
an  action  by  the  landlord  for  rent,  will  be  estopped  to  assert  title 
In  his  original  lessor,  or  to  assert  the  demise  under  which  he  en- 
tered: Lyon  T.  Washbnm,  8  Colo.  201.  This  case,  in  discussing 
the  liability  of  the  tenant  to  the  person  to  whom  he  attorned,  and 
hia  eetoppel  as  to  such  person,  said:  "It  is  no  answer  to  say  that 
the  tenant  may  be  liable  to  one  landlord,  by  yirtue  of  an  original 
lease,  and  to  another  by  yirtne  of  a  subsequent  attornment;  even 
if  the  law  be  assumed  by  the  argument,  it  is  still  no  answer.  To 
avoid  the  assertion  of  a  hostile  title,  one  may  lawfully  contract 
to  pay  for  his  own;  and  if  threatened 'litigation  be  forebome,  he 
is  bound  by  his  promise;  and  so  the  tenant  holding  under  a  land- 
lord, where  title  is  unimpeachable,  may,  if  he  will,  undertake  to 
pay  rent  to  every  stranger  who  demands  it.  Such  demand  implies 
the  threat  of  litigation  and  dispossession,  if  the  demand  be  refused; 
and  if  made  in  good  faith  and  without  fraud  or  other  improper 
practice  to  induce  concession,  and  if  the  tenant  yield  to  it,  with 
a  full  understanding  of  all  the  facts  which  are  material  to  the 
question  of  his  liability,  it  is  difficult  to  see  why  he  should  not 
be  bound  by  his  promise,  eyen  though  he  should  become  liable 
thereby  to  pay  triple  rent  for  the  same  premises.** 

If  the  attornment  has  been  induced  by  fraud  or  imposition,  the 
tenant  <is  not  estopped,  as  will  be  seen  later:  Miller  v.  Bonsadon, 
9  Ala.  317;  Lyon  v.  Washburn,  3  Colo.  201.  And  a  contract  by 
which  a  tenant  is  induced  to  desert  his  landlord  is  corrupt  and  void« 
BO  that  the  person  to  whom  he  attorned  cannot  maintain  an  action 
on  it:  Morgan  y.  Ballard,  1  A.  K.  Marsh.  558. 

4.  Effect  of  Mistake  and  Fraud.— A  tenant  who  acknowledges 
the  validity  of  a  third  person's  title  is  not  thereby  estopped  from 
setting  up  his  own  equitable  title,  when  it  appears  that  his  acknowl- 
edgment was  made  under  a  misapprehension  as  to  the  conclusive- 
ness of  the  patent  held  by ^  the  third  party:  Pearce  v.  Nix,  34  Ala. 
183.  A  tenant  may  show  that  his  attornment  was  made  under  a 
mistake  of  fact:  Farrls  v.  Houston,  74  Ala.  162.  As  that  the  sec- 
ond lessor  is  privy  in  title  with  the  first:  Petterson  v.  Sweet,  13 
111.  App.  255.  Or  that  he  was  led  to  acknowledge  the  tenancy 
under  a  misapprehension  as  to  the  title  of  his  second  lessor:  Swift 
y.  Dean,  11  Yt.  323,  34  Am.  Dec.  693;  De  Wolf  v.  MarUn,  12  B.  L 
633. 

So  if  the  attornment  of  a  tenant  is  procured  by  fraud  or  mis- 
representation of  the  landlord  as  to  his  title,  the  tenant  will  not 
be  estopped  to  dispute  such  title:  Tison  v.  Yawn,  15  Oa.  491,  60 
Am.  Dec.  708;  Farris  v.  Houston,  74  Ala.  162;  Petterson  v.  Sweet, 
13  HI.  App.  255;  Anderson  v.  Smith,  63  IlL  126;  Schulta  v.  Arnot» 
83  Mo.  172;  Hammons  v.  McClure,  85  Tenn.  66^  2  S.  W.  87* 
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b.    When  Valid. 

1.  Attornment  with  Iiandlord's  Consent.— If  an  attornment  fM^ 
made  with  the  landlord's  consent  it  is  yalid:  Fowler  v.  Oravens,  8^ 
J.  J.  Marsh.  428,  20  Am.  Dec  168;  Thompson  ▼•  Pioche,  44  GaL 
606;  Trabae  v.  Ramage^  80  Ky.  828;  Ratcliff  T.  Bellfonte  Iron 
Works  Ck>.»  87  Ky.  669,  10  &  W.  866;  Byrne  y.  Beeson,  1  Dong.  179; 
Bertram  y.  Cook,  82  Mich.  618;  Leach  y.  Koenig,  66  Mo.  461.  An 
acquiescence  on  the  part  of  a  landlord  in  his  tenant's  paying  rent 
to  another  will  render  the  attornment  yalid:  Jackson  y.  Brush, 
20  Johns.  6.  When  a  landlord  consents  to  the  attornment  of  his 
tenant,  the  tenant  is  no  longer  estopped,  and  the  landlord  cannot 
recoyer  on  the  ground  of  the  prior  tenancyi  but  must  produce  his 
title:  Jackson  y.  Welden,  8  Johns.  283. 

2.  Attornment  to  Purchaser  of  Landlord's  Title. — ^A  tenant 
cannot  renounce  his  allegiance  to  his  landlord  and  become  the 
tenant  of  another,  unless  he  shows  that  another  has  acquired  the 
title  of  his  former  landlord  during  his  occupancy:  Elliott  y.  Dycke^ 
78  Ala.  160.  But  he  may  make  a  yalid  attornment  to  one  to  whom 
the  landlord  has  conyeyed  the  property:  Bhyne  y.  Gueyara,  67 
Miss.  139,  6  South.  736.  His  attornment  to  one  who  is  not  the 
vendee  is  illegal:  Breeding  y.  Taylor,  13  B.  Mon.  477.  A  tenant 
may  attorn  to  the  remainderman  or  reversioner:  Ghaffin  y.  Brock- 
meyer,  33  Mo.  App.  92.  A  tenant  in  possession  can  make  no  yalid 
attornment  to  anyone  not  in  privity  with  his  landlord's  title:  Kepley 
y.   Scully,  186  lU.  52,  67  N.  E.  187. 

8.  To  Purchaser  at  Execution  Sale.— The  statement  is  frequently 
seen  that  an  attornment  of  a  tenant  is  void,  unless  it  be  with  the 
consent  of  the  landlord  or  pursuant  to  a  Judgment  of  a  court: 
See  Ratcliif  v.  Bellfonte  Iron  Works  Co.,  87  Ky.  669,  10  S.  W.  866; 
Thompson  y.  Pioche,  44  Gal.  608.  This  is  correct  if  the  statement 
is  intended  to  include  attornment  to  purchasers  of  the  landlord'a 
title  whether  from  himself  or  by  reason  of  a  Judicial  sale.  An  at- 
tornment by  a  tenant  to  one  who  has  acquired  the  interest  of  the 
landlord,  either  by  grant  or  by  operation  of  law,  Is  yalid:  Perkins 
T.  Potts,  62  Neb.  110,  71  N.  W.  1017.  A  tenant  may  dissolve  the 
relation  of  landlord  and  tenant  by  a  valid  attornment  to  a  pur- 
chaser of  the  landlord's  property  at  execution  sale.  And  In  such 
a  case  he  is  not  estopped  to  show  that  his  landlord's  title  has  teat- 
minated:  Bowser  y.  Bowser,  8  Humph.  28;  Texas  Land  Ga  t.  Tur* 
man,  68  Tex.  619.  A  tenant  of  a  purchaser  at  execution  sale  may, 
if  the  sale  is  set  aside»  attorn  to  the  original  owner:  MlUer  t. 
Williams,  16  Gratt  218. 

A  tenant  of  a  mortgagor  may  attorn  to  the  mortgagee  after  the 
mortgage  has  become  forfeited:  Biagill  t.  Hinsdale,  6  Gonn.  464^ 
16  Am.  Dec.  70;  Jones  t.  Glark,  20  Johns.  61.  Threats  by  a  mort- 
gagee in  possession  to  expel  the  lessee  of  the  mortgagor,  nnlees 
he  agrees  to  pay  the  rent  to  him,  amount  to  an  eviction,  and  the 
leasee  may  attorn  to  such  mortgagee:  Smith  y.  Shepard,  16  Pick. 
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147.  25  Am.  Dec.  432.  A  tenant  Is  authorized  to  attorn  to  a  pur- 
chaser under  the  foreclosure  of  the  landlord's  deed  of  trust:  Holden 
etc.  Assn.  V.  Wann,  43  Mo.  App.  640. 

In  Alabama  It  seems  that  In  an  action  of  unlawful  detainer,  the 
tenant  cannot  show  that  the  landlord  has  been  deprived  of  his  title 
since  the  making  of  the  lease,  by  the  foreclosure  of  a  mortga^ 
previously  executed,  and  that  the  tenant  has  attorned  to  the  pur- 
chaser: Pugh  V.  Davis,  103  Ala.  316,  49  Am.  St.  Rep.  80,  18  South. 
8.  Although  the  tenant  would  be  entitled  to  interpose  such  a  de- 
fense If  sued  in  ejectment  or  for  use  and  occupation:  Davis  v.  Pou, 
108  Ala.  443,  19  South.  862. 

4.  To  Purchaser  at  Tax  Sale. — We  have  already  noticed  the  con- 
flict of  authority  with  reference  to  the  right  of  a  tenant  to  pur- 
chase his  landlord's  title  at  a  tax  sale.  The  same  conflict  is  ap- 
I>arent  in  the  cases  involving  the  right  of  a  tenant  to  attorn  to 
one  who  has  purchased  a  tax  title  to  the  property.  In  those  juris- 
dictions where  it  is  held  that  a  purchaser  of  a  tax  title  is  not  in 
privity  with  the  former  owner,  an  attornment  by  a  tenant  to  such 
a  purchaser  is  the  same  as  an  attornment  to  any  stranger  to  the 
landlord's  title,  and  as  against  the  former  owner  and  landlord  is 
void:  O'Donnell  v.  Mclntyre,  118  N.  Y.  156,  23  N.  B.  455;  Fouler 
V.  Simpson,  79  Tex.  611,  23  Am.  St  Rep.  370,  15  S.  W.  682.  On 
the  other  hand,  in  those  states  where  a  tenant  may  purchase  at 
a  tax  sale  if  he  is  under  no  duty  to  pay  the  taxes,  the  rule  should 
be  that  a  tenant  may  attorn  to  one  who  purchases  at  a  tax  sale  sub- 
sequent to  the  tenancy:  Jenkinson  v.  Winans,  109  Mich.  524,  67  N. 
W.   549. 

5.  Effect  of  Ejectment. — ^We  have  already  seen  what  the  general 
effect  Is  upon  a  tenant  who  has  been  evicted  by  title  paramount, 
that  It  terminates  the  relation  between  himself  and  his  landlord 
so  that  he  is  no  longer  estopped  to  deny  his  landlord's  title.  And 
it  Is  generally  not  necessary  to  be  actually  evicted,  if  a  judgment 
of  eviction  has  been  obtained,  and  the  plaintiff  in  ejectment  has 
the  right  to  enter:  See  ante,  VII,  f.  We  merely  notice  here  that  a 
tenant  who  has  been  "evicted  may  attorn  to  the  paramount  title, 
tflnce  the  landlord  has  been  ousted  by  such  evlcticm,  and  the  re- 
lation is  terminated:  See  Foster  v.  Morris,  8  A.  K.  Marsh.  609, 
13  Am.  Dec.  206;  lamsford  v.  Turner,  5  J.  J.  Marsh.  104,  20  Am. 
Dec.  248;  Chambers  v.  Pleak,  6  Dana,  426,  32  Am.  Dec.  78:  Morse 
V.  Goddard,  18  Met  177,  46  Am.  Dec.  728;  Pleak  v.  Chambers,  5 
Dana,  60;  West  Bhon  Mills  Co.  v.  Edwards,  24  Or.  475,  83  Pac. 
967;  Mason  v.  Basc<Hn,  8  B.  Mon.  269;  Foss  v.  Van  Driele,  47  Mich. 
201,  10  N.  W.  199. 

And  a  tenant  need  not  wait  for  actual  eviction,  if  the  landlord's 
title  has  been  judicially  pronounced  insufficient  for  the  tenant's 
security.  The  tenant  may  attorn  immediately  to  the  one  whose 
title  has  been  adjudged  good,  and  thus  protect  himself:  Lunsford 
V.  Turner,  5  J.  J.  Marsh.  104,  20  Am.  Dec  248;  Mason  v.  Bascom, 
8  B.  Mod.  288l 
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A  lessee,  to  prevent  being  actually  expelled  from  the  demised 
premises,  may  yield  the  possession  and  attorn,  in  good  faith,  to 
one  haying  a  paramount  title  to  his  lessor,  and  a  right  to  imme- 
diate possession.  This  is  equiyalent  to  an  actual  ouster,  and  the 
tenant  has  a  right  to  protect  himself  in  this  manner,  althoogh 
the  owner  of  the  paramount  title  has  obtained  no  Judgment  either 
against  the  landlord  or  the  tenant:  Morse  v.  Goddard,  13  Met.  177, 
46  Am.  Dec.  728;  George  v.  Putney,  4  Gush.  351,  60  Am.  Dec 
788.  While  a  tenant  may  attorn  to  the  holder  of  a  paramount  title 
after  a  Judgment  has  been  obtained  against  the  landlord's  title, 
it  is  probable  that  he  cannot  so  attorn  while  an  injunction  against 
such  Judgment  is  in  force:  Chambers  v.  Pleak,  6  Dana,  426,  32  Aul 
Dec.  78.  And  if  the  lease  is  taken  after  a  Judgment  in  ejectment 
has  been  obtained,  the  tenant  cannot  then  attorn  to  any  other 
than  his  landlord:  Mason  v.  Bascom,  3  B.  Mon.  269. 

An  attornment  by  a  tenant  to  a  third  party,  who  has  recovered 
the  premises  from  him  by  an  action  of  ejectment  and  writ  of  poe- 
session,  is  not  voluntary  in  any  such  sense  as  to  make  it  a  wrong 
against  the  tenant's  original  landlord:  Fobs  v.  Baxter,  47  Mich.  201, 
10  N.  W.  199. 

ZX.    Persons  Estopped. 

m.  In  (}en«ral.^When  the  rule  under  discussion  Is  applicable  at 
all,  the  tenant  himself  is  always  estopped  to  deny  his  landlord's 
title.  This  self-evident  proposition  is  naturally  the  doctrine  of  all 
the  cases.  So  a  tenant  Is  estopped  to  show  that  his  landlord  was 
but  a  trustee  of  the  land  for  him,  where  a  lease  of  the  land  is  in 
fact  taken:  Lucas  v.  Brooks,  18  Wall.  436.  And  where  a  husband 
accepts  a  lease  from  his  wife,  he  is  estopped  to  show  that  the  land 
was  held  by  his  wife  in  trust  for  him:  Courvolrsier  v.  Bouvier,  8 
Neb.  55.  A  minister  of  a  church  who  occupies  church  land  as  part 
of  his  compensation  is  a  tenant,  and  cannot  deny  the  title  of  the 
church  to  the  premises:  West  Koshkonong  Congregation  v.  Ottesen, 
80  Wis.  62,  49  N.  W.  24.  But  a  lease  to  a  minister  of  a  society, 
the  society  not  being  a  party  to  the  lease,  does  not  estop  the 
society  from  denying  the  landlord's  title:  M^rwin  v.  Gamp,  8  Conn. 
35.  An  upper  riparian  proprietor  who  enters  into  an  agreement, 
purporting  to  be  a  lease,  with  a  lower  proprietor,  whereby  the  lat- 
ter grants  to  him  for  a  certain  term  the  right  to  use  the  waters  of 
the  adjoining  stream  for  certain  purposes,  is  not,  upon  the  ex- 
piration of  the  agreement,  estopped  from  asserting  his  right  as  a 
riparian  proprietor  to  the  use  of  the  water  of  the  stream,  since  such 
agreement  did  not,  and  could  not,  create  the  relation  of  landlord 
and  tenant:  Swift  v.  Goodrich.  70  OaL  103,  11  Pac.  661. 

b.  Subtenants  and  Assignees. — ^The  estoppel  of  a  tenant  extends 
to  all  persons  claiming  under  or  through  him:  Russell  v.  Ehrwln,  88 
Ala.  44;  Rose  ▼.  Davis,  11  Cal.  133;  Standley  v.  Stephens,  66  OaL 
541,  6  Pac.  420;  Doty  v.  Burdick,  83  Dl.  473;  Ghamben  t.  Pleak» 
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6  Dana,  428,  S2  Am.  Dec.  78;  Den  ▼.  Gnstln,  12  N.  J.  Ii.  42;  Gal- 
lender  T.  Sherman,  27  N.  0.  711;  Jones  y.  Dove,  7  Or.  468;  Lesliey 
▼   Gardner,  8  Watto   &  S.  814,  88  Am.  Dec  764. 

Those  deriying  possession  through  the  tenant  acquire  only  the 
rights  of  the  original  tenant,  and  the  rules  we  haye  discussed  which 
apply  to  a  tenant  apply  equally  to  those  claiming  under  or  through 
him:  Doty  y.  Burdick,  83  III.  473.  Hence,  all  assignees  of  a  tenant 
are  estopped  to  deny  the  title  of  the  landlord:  Morris  y.  Wheat, 
11  App.  Cas.  (D.  G.)  201;  Leshey  y.  Gardner,  8  Watts  &  S.  814, 
38  Am.  Dec.  764;  Ballance  y.  Peoria,  180  IlL  29,  54  N.  E.  428; 
Derrick  y.  Luddy,  64  Vt  462,  24  Atl.  1050.  The  assignee  is  es- 
topped so  long  as  the  title  remains  as  it  was  when  the  tenancy 
accrued:  Earle  y.  Hale,  81  Ark.  470;  Kluge  y.  Lachenour,  34  N.  G. 
180. 

Subtenants  are  estopped  equally  with  the  original  tenant:  Stewart 
y.  Miles,  166  Mo.  174,  65  S.  W.  764.  And  this  is  true  whether  the 
subtenants  knew  of  the  relation  or  not:  Reed  y.  Shepley,  6  Vt 
602.  But  if  the  subtenant  is  not  let  into  possession,  he  may  show 
that  the  lease  is  yoid  because  unsupported  by  a  suflScient  consid- 
eration: Wright  y.  Grayes,  80  Ala.  416.  A  subtenant  who  holds 
under  a  tenant  holding  oyer  is  estopped  to  deny  the  landlord's 
title:  Stoops  y.  Deylin,  16  Mo.  162.  A  subtenant  is  estopped  though 
he  claims  for  himself:  Newman  y.  Mackin,  13  Smedes  &  M.  883, 
And  though  he  subsequently  acquires  title,  unless  he  first  sur- 
renders possession:  Milhouse  y.  Patrick,  6  Rich.  850.  And  a  party 
residing  with  a  tenant  and  helping  to  pay  rent  can  acquire  no 
rights  adyerse  to  the  landlord:  Hodgkin  y.  McVeigh,  86  Va.  751,  10 
S.  B.  1065. 

A  subtenant  is  estopped  to  deny  the  title  of  the  original  lessor: 
Patten  y.  Deshou,  1  Gray,  325;  Kluge  y.  Lachenour,  34  N.  G.  180; 
Thomson  y.  Peake,  7  Rich.  353;  and,  also,  of  his  immediate  land- 
lord: Burnett  y.  Rich,  45  Ga.  211;  Gobum  y.  Palmer,  8  Gush.  124; 
Bonds  y.  Smith,  106  N.  G.  553,  11  S.  E.  322;  Milhouse  y.  Patrick, 
6  Rich.  350.  And  the  subtenant  is  estopped  in  such  a  case  not- 
withstanding the  original  tenant's  coyenant  not  to  sublet:  Fordyce 
y.  Young,  30  Ark.  135.  A  subtenant  is  not  estopped  to  deny  the 
title  of  his  Immediate  lessor,  where  the  original  lessor  had  not 
title  when  the  lease  was  made,  and  the  subtenant  is  compelled  to 
attorn  to  the  holders  of  the  legal  title  to  preyent  eyiction:  Jeffers 
▼.  Baston  etc.  Go.,  118  Oal.  345,  45  Pac.  680.  A  subtenant  is  es- 
topped to  deny  the  title  of  the  landlord's  assignee,  where  he  con- 
tinues to  hold  under  and  pay  rent  to  such  assignee:  Dunshee  y. 
Grundy,  16*  Gray,  314. 

c  One  Obtaining  Possession  Fraudulently. — One  who  obtains 
possession  of  the  premises  fraudulently  from  the  tenant  is  estopped 
to  deny  the  landlord's  title:  Pulford  y.  Whicher,  76  Wis.  555,  45 
N.  W.  418.  So  one  acquiring  possession  by  collusion  with  the  ten- 
ants cannot  impeach  the  landlord's  title:  Fleming  y.  Mills,  l82  IlL 
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464,  55  N.  E.  873;  Ragor  t.  McKay,  44  111.  App.  79;,  Bertram  v. 
Cook,  82  Mich.  518;  Stewart  y.  Roderick.  4  Watts  &  S.  188,  39 
Am.  Dec.  71;  Swan  v.  Busby,  5  Tex.  Oir.  App.  68,  24  S.  W.  808. 
Snch  a  person  must  first  surrender  possession  to  the  landlord  be- 
fore he  can  set  up  a  title  adverse  to  the  landlord:  Ragor  t.  McSUiy, 
44  lU.  App.  79. 

d.  Purchaser  Holding  Under  Gontraet.^A  purchaser  by  exec- 
utory contract  becomes  a  quasi  tenant,  and  is  estopped  to  deny 
his  landlord's  title:  Dubois  ▼.  Marshall,  3  Dana,  336;  Kirk  ▼.  Tay- 
lor, a  B.  Mon.  262.  And  if  he  cancels  his  contract  he  cannot,  as 
purchaser  of  another,  assume  a  hostile  attitude  against  his  vendor: 
Kirk  V.  Taylor,  8  B.  Mon.  262.  And  under  the  doctrine  of  the 
principal  case,  a  tenant  cannot,  by  becoming  the  assignee  of  a  con- 
tract for  the  purchase  of  the  land,  set  up  or  enforce  such  con- 
tract against  his  landlord  without  first  surrendering  possession. 

e.  Tenant's  Heirs. — A  tenant's  heirs  cannot  dispute  a  land- 
lord's title  while  retaining  the  possession  which  their  ancestor 
held  and  standing  solely  in  his  right,  for  what  would  estop  their 
ancestor  will,  in  such  circumstances^  estop  them:  Lewis  v.  Adams, 
61  Ga.  559. 

f .  Xortgagea  of  Lessee. — ^A  mortgagee  of  a  lessee  may  become 
estopped  to  deny  the  landlord's  title,  where  the  mortgagee  goes 
into  possession,  and  promises  to  pay  rent  to  the  landlord:  Grood- 
man  v.  Jones,  26  Conn.  264. 

g.  Purchaser  of  Fee  from  Tenant.— The  doctrine  that  one  who 
takes  possession  of  land  through  or  under  a  tenant  cannot  dispute 
the  landlord's  title  applies  to  one  who  becomes  a  purchaser  of  the 
land  from  the  tenant:  Lockwood  v.  Walker,  8  McLean,  431,  Fed. 
Oas.  No.  8451.  So  if  a  tenant  makes  a  bargain  and  sale  deed  to 
another  in  fee,  the  vendee  would  be  in  no  better  position  than  the 
tenant,  and  could  not  controvert  the  title  under  which  the  tenant 
entered:  Phillii>s  y.  Rothwell,  4  Bibb,  33.  For  the  grantee  of  a 
tenant,  though  he  received  a  deed  absolute,  enters,  in  contempla- 
tion of  law,  as  tenant  of  the  lessor:  Jackson  t.  DaviSy  5  Cow. 
123,  15  Am.  Dec.  454;  Jackson  v.  Harsen,  7  Cow.  323,  17  Am.  Dec 
517;  Whiting  v.  Bdmunds,  94  N.  T.  809;  McLennan  v.  Grant,  8 
Wash.  608,  86  Pac.  682;  Green  v.  Wilson,  8  Ky.  Law  Rep.  601« 
2  S.  W.  564. 

And  this  10  true  although  the  purchaser  may  not  have  known 
that  his  grantor  derived  possession  from  the  lessor  and  had  only 
a  leasehold  interest  in  the  property:  Jackson  v.  ELarsen*  7  Oow. 
323,  17  Am.  %  Dec  617;  Whiting  r.  Bdmunds,  94  N. 'Y.  809;  Mc- 
Lennan T.  Grant,  8  Wash.  608,  36  Pac.  682.  Apparently  in  Georgia, 
a  grantee  of  a  tenant  must  have  notice  ci  the  tenancyt  or  the 
holding  is  adverse  against  the  landlixd:  McDongald  t.  Reedy,  71 
Ga.  750;  White  v.  Barlow,  72  Ga.  887.  And  in  Dikeman  r.  Pap- 
rlsbf  6  Pa.  St  210,  47  Am.  Dec.  465,  it  was  held  that  where  one 
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enters  Into  possession  without  knowledge  of  the  tenancy,  and  Ir- 
respective of  it,  In  the  assertion  of  a  title  on  Its  face  adverse  to 
the  lessor,  though  derived  from  the  tenant,  his  possession  will  be 
hostile,  if  nneqnivocal  acts  and  declarations  manifest  an  intention 
to  hold  in  spite  of  all  others.  In  this  case  the  tenant  did  not 
merely  convey  his  interest  as  a  tenant  by  fraudulently  giving  a 
deed  In  fee,  but  he  himself  held  a  conveyance  adverse  to  the  land- 
lord. 

A  grantee  of  a  tenant  may,  however,  initiate  an  adverse  hold- 
ing under  the  conveyance  from  the  tenant  Where  the  convey- 
ance is  made  by  a  tenant  at  will,  the  grantee,  by  entering  under 
the  deed  and  holding  possession  openly  and  notoriously  for  him- 
self for  the  period  of  the  statute  of  limitation,  will  acquire  a  good 
title  as  against  the  grantor's  landlord:  Doak  v.  Donelson,  2  Yerg. 
249,  24  Am.  Dec  485.  And  it  has  been  held  that  it  is  sufRclent 
notice  to  the  landlord  of  the  adverse  character  of  a  grantee's  pos- 
session to  record  the  fee  simple  deed  and  to  go  into  actual  posses- 
sion thereunder:  Trustees  of  Poor  School  v.  Jennings,  40  8.  O. 
168,  42  Am.  St  Rep.  854,  18  S.  E.  257,  891.  See,  under  ante,  VI,  d,  4, 
as  to  what  is  sufficient  disclaimer  and  notice  to  a  landlord  to  start 
an  adverse  possession  by  a  tenant 

h.  Tenant  in  Common. — ^The  fact  that  a  cotenant  in  possession, 
who  is  a  half  owner  of  the  property,  paid  rent  for  the  other 
moiety  to  the  plaintiff,  supposing  he  had  title  to  it  will  not  estop 
him,  when  sued  in  equity  for  rent  and  for  partition,  from  disput- 
ing the  plaintiff's  title:  Shearer  v.  Winston,  83  Miss.  149;  and  see 
Sulphine  v.  Dunbar,  55  Miss.  255. 

i.  Vendor  Who  Becomes  Tenant. — A  vendor,  who  after  the  exe- 
cution of  the  conveyance  leases  the  land  from  the  vendee,  can- 
not while  he  retains  possession  under  the  lease,  dispute  the 
vendee's  title:  Vancleave  v.  Wilson,  73  Ala.  387;  Williams  v.  Wait 
2  S.  Dak.  210,  39  Am.  St  Rep.  768,  49  N.  W.  209;  Knowles  v. 
Murphy,  107  Cal.  107,  40  Pac.  111.  And  this  is  true  though  the 
conveyance  is  void:  Vancleave  v.  Wilson,  73  Ala.  387.  And  the 
fact  that  the  deed  was  obtained  by  fraud  or  mistake  does  not 
create  a  presumption  that  the  lease  was  so  obtained:  Williams  v. 
Wait  2  S.  Dak.  210,  39  Am.  St  Rep.  768,  49  N.  W.  209.  Even  if 
the  deed  and  lease  are  both  executed  merely  as  security  for  the 
payment  of  indebtedness,  the  grantor  as  tenant  is  nevertheless  sub- 
ject to  the  obligations  consequent  upon  entering  into  the  lease: 
Knowles  r.  Murphy,  107  Oal.  107,  40  Pac.  111.  But  the  tenant 
may  show  just  what  his  relationship  to  the  landlord  originally 
was,  and  he  may,  therefore,  show  that  his  conveyance  of  the  land 
was  only  Intended  to  operate  as  a  mortgage,  or  that  it  was  made 
upon  specified  trusts.  The  doctrine  of  estoppel  will  not  deprive 
a  grantor,  who  has  become  a  tenant  of  this  right:  Smith  v.  Smith, 
81  Tex.  45»  16  S.  W.  637.    And  where  a  grantor  of  land  agrees  to 
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pay  rent,  without  prejudice  to  his  rights,  pending  the  hearing  of 
a  suit  to  have  the  conyeyance  «et  aside,  the  continued  occupancy 
and  payment  of  rent  will  not  estop  him  from  asserting  title  In 
himself  as  against  the  lessor:  Sartwell  t.  Young,  126  Mich.  804, 
86  N.  W.  729. 

].  Mortgagor  Who  Takes  Lease. — ^A  mortgagor  who  becomes 
the  tenant  of  a  purchaser  at  foreclosure  sale  Is  estopped  to  dis- 
pute his  landlord's  title:  Buchanan  ▼.  lArkln,  116  Ala.  481,  22  South. 
543.  But  If  a  mortgagor  has  the  right  to  redeem,  and  takes  a  lease 
from  month  to  month  from  the  mortgagee  in  possession,  the  mort- 
gagor Is  not  estopped  to  set  up  his  right  to  redeem:  Atkinson  t. 
Morrlssy,  8  Or.  832. 

k.  Execution  Debtor. — ^A  person  whose  land  Is  sold  by  execu- 
tion against  him  while  he  Is  In  possession  of  the  premises  Is  h^d 
to  be  a  quasi  tenant  of  the  purchaser,  and  cannot  dispute  his  title: 
Wood  v.  Turner,  7  Humph.  517.  So  an  execution  debtor  who  sub- 
sequently takes  a  lease  of  such  lands  from  the  purchaser  Is  es- 
topped to  set  up  a  right  to  a  homestead  In  the  lands  so  long  as 
he  retains  possession  under  the  lease:  Abbott  y«  CSromartle*  72 
N.  G.  292,  21  Am.  Rep.  457. 

L  Wife  of  Tenant. — ^The  estopp^  of  a  tenant  to  deny  his  land- 
lord's title  applies  equally  to  his  wife.  Hying  with  him,  and  oc- 
cupying simply  as  his  wife  under  the  tenancy:  Russell  ▼.  Erwln, 
88  Ala.  44.  So  is  a  wife  estopped  who  remains  In  possession  af- 
ter her  husband's  death:  Love  t.  Dennis,  Harp.  70.  And  a  wife 
cannot  purchase  an  outstanding  title  and  set  it  up  against  the  land- 
lord while  her  husband  retains  possession  as  tenant:  Taylor  v. 
Eckford,  11  Smedes  &  M.  21.  But  in  Shew  y.  Gall,  119  N.  G.  450, 
62  S.  B.  83,  56  Am.  St  Rep.  678,  It  was  held  that  a  married  woman 
was  not  estopped  to  deny  the  title  of  a  grantor  by  the  fact  that 
she  was  In  possession  of  the  land  with  her  husband,  who  was  the 
tenant  of  the  grantee.  The  wife  waa  held  not  to  be  a  tenoMt  nor 
In  privity  with  her  husband,  who  was  the  tenant  It  should  be 
noted  that  originally  the  wife  was  the  owner  of  a  portion  of  the 
leased  land,  a  mortgage  had  been  placed  upon  such  land  to  se- 
cure her  husband's  debt  the  mortgage  foreclosed,  and  the  huv 
band  became  a  tenant  The  sale  was  Yold,  and  the  wife  brought 
suit  to  have  It  set  aside  and  the  deed* declared  void.  TJndor  suvb 
circumstances  the  wife  was   held  not  to  be  estopped. 

X    Persons  in  Whose  Favor  Estoppel  may  be  Asserted. 

a.  liondlord. — It  Is  elementary  that  a  tenant  Is  estopped  as 
against  his  landlord  and  those  claiming  under  him:  Henley  v. 
Branch  Bank,  16  Ala.  552;  so  long  as  the  tenant  holds  possession 
derived  originally  from  his  landlord:  Brenner  v.  Blgelow,  8  Kan. 
496.  The  estoppel  was  aeemed  so  binding  in  Helmes  v.  Stewart; 
26  Mo.  529,  that  the  tenant  having  admitted  that  he  held  under 
a  lease  from  a  colored  man  was  estopped  to  show  that  his  land- 
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lord  was  a  slare,  and  hence  incapable  of  making  a  lease.  If 
agents  lease  land  In  their  own  names,  they  constitute  themselves 
landloids  of  the  premises,  and  the  tenant  cannot  dispute  their 
title:  Taylor  ▼.  White,  86  Mo.  App.  626. 

b.  Assignee  of  Iiandlord. — ^A  tenant  is  precluded  from  denying 
the  title  of  his  landlord's  assignee,  who  succeeds  to  such  land- 
lord's rights:  People  v.  Angel,  61  How.  Pr.  167;  Whalin  v.  White, 
26  N.  T.  462;  Steen  y.  Wardsworth,  17  Yt  297.  This  rule  is  ap- 
plicable, athough  the  assignment  from  the  landlord,  under  which 
the  plaintiff  claims,  was  fraudulent  and  void  as  to  the  creditors 
of  the  landlord:  Steen  y.  Wardsworth,  17  Vt  207. 

e.  Grantee  of  Iiandlord.— Where  the  landlord  conyeys  his  in- 
terest to  another,  the  tenant  is  estopped  to  set  up  any  adverse 
claim  to  the  title  conveyed:  Funk  y.  Kincaid,  6  Md.  404;  Barton  v. 
Learned,  26  Vt  192;  Brunson  v.  Morgan,  84  Ala.  696,  4  South.  689. 
He  is  obviously  estopped  as  to  his  landlord's  grantee  to  whom 
he  has  attorned:  Ingraham  v.  Baldwin,  12  Barb.  9,  aflBrmed  in  9 
N.  Y.  46.  But  an  attornment  is  not  necessary  if  the  grantee  has 
lawfully  acquired  the  landlord's  title:  Bohn  t.  Hatch,  16  N.  Y. 
Supp.  660,  89  N.  Y.  St  Bep.  404;  Granger  v.  Parker,  187  Mass.  228. 

A  tenant  may,  however,  dispute  the  derivative  title  of  his  land* 
lord's  grantee:  Tewksbury  v.  Magraff,  83  GaL  287.  In  other  words, 
before  a  vendee  can  recover  he  must  prove  his  purchase  from 
the  tenant's  lessor  of  such  lessor's  title:  Beay  v.  Cotter,  29  Gal. 
168.  And  if  such  transfer  can  be  properly  proved  in  an  action,  the 
tenant  will  then  be  estopped  to  deny  such  title,  since  it  Is  his  land- 
lord's title.  It  has,  therefore,  been  held  that  the  tenant  of  an 
execution  debtor  in  possession  may  raise  the  objection,  in  an  ac- 
tion for  use  and  occupation  by  the  execution  creditor,  that  the 
hitter's  title  was  avoided  by  an  excess  in  value  of  the  land  set  off 
under  the  execution:  Pickett  v.  Breckenridge,  22  Pick.  297,  83  Am. 
Dec  746.  This  is  not  disputing  the  title  which  the  landlord  had, 
but  merely  contesting  the  derivative  title,  which  a  grantee  must 
show  before  he  can  recover.  So  where  a  landlord  conveys  to  the 
plaintiff  for  the  purpose  of  securing  a  debt,  and  the  tenant  in 
possession  was  to  pay  the  rent  to  such  grantee  in  payment  of 
the  debt,  the  tenant,  after  the  lease  has  expired,  is  not  estopped 
to  show  that  the  conveyance  was  a  mortgage,  and  to  deny  the 
plaintiff's  title:  Tilleny  v.  Knoblauch,  78  Minn.  108.  76  N.  W.  1039. 

d.  Heir  of  Landlord. — ^The  possession  of  a  tenant  of  an  ancestor 
inures  to  the  benefit  of  the  heir,  and  the  tenant  does  not  hold 
adversely  to  the  heir  but  under  him,  so  that  he  is  estopped  to  deny 
his  liability  to  the  heir:  Williams  v.  McAIiley,  Gheves,  200.  The 
relation  between  the  tenant  and  the  heir  is  in  all  resx>ects  the 
same  as  previously  existed  between  the  tenant  and  the  ancestor: 
Blantlre  v.  Whitaker,  11  Humph.  313.  A  tenant  who  goes  into 
possession  under  an  arrangement  with  the  guardian  of  infant  heira 


112  American  State  Bepobts,  Vol.  89.     [Alabama, 

fa  estopped  from  dispatins  the  title  of  such  mlDora:  Wolf  ▼.  Hol- 
ton,  104  Mich.  107,  02  N.  W.  174.  But  while  a  tenant  in  a  con* 
test  with  the  heir  of  his  landlord  cannot  dispute  his  landlord's 
title,  he  may  show  a  devise  to  a  third  person,  and  that  the  heir 
does  not  have  his  ancestor's  title.  "Were  it  otherwise."  said  the 
court  in  Despard  v.  Walbridge,  16  N.  Y.  374,  •*the  tenant  would 
be  at  the  mercy  of  both  heir  and  devisee."  So  a  tenant  may  show 
that  bis  landlord's  title  expired  after  the  tenant's  entry  under  the 
lease,  and  that,  consequently,  the  heir  took  no  title  at  the  landlord's 
death:  Lane  v.  Young,  66  Hun,  568,  21  N.  Y.  Supp.  838.  And  he 
may  show  that  his  landlord  had  oiriy  a  life  estate,  which  ter- 
minated by  his  death:  Heckart  v.  McKee,  5  Watts,  885. 

e.  Executors  and  Admlnistraton. — ^In  suits  brought  by  the 
executor  or  administrator  of  the  landlord,  the  tenant  is  estopped 
to  deny  the  deceased  landlord's  title:  Clarke  ▼.  Clarke,  51  Ala. 
488;  Ronaldson  ▼.  Tabor,  43  Ga.  280;  Pearce  t.  Pearce,  83  ni. 
App.  77,  affirmed  in  184  111.  289,  56  N.  B.  311;  James  ▼.  Smith 
(Ind.  Ter.),  58  S.  W.  714.  The  rule  that  a  tenant  cannot  dispute  his 
landlord's  title  may  be  invoked  by  executors  and  administrators  in 
fiome  states  by  virtue  of  express  statutory  provisionfl:  State  ▼• 
Votaw,  13  Mont  403,  34  Pac.  315. 

Where  a  tenant  of  a  decedent  attorns  to  the  administrator,  he 
Is  clearly  estopped  from  disputing  his  title:  Howe  v.  Gregory,  2 
Ind.  App.  477,  28  N.  B.  776.  So  where  one  takes  a  lease  from  an 
executor,  the  doctrine  of  estoppel  applies:  Gregory  v.  Michaels,  1 
Misc.  Rep.  195,  20  N.  Y.  Supp.  877.  And  where  an  executor  makes 
a  lease  in  his  official  capacity,  the  tenant  is  estopped,  as  against 
the  administrator  de  bonis  non,  from  setting  up  a  subsequent 
lease  from  the  administrator  personally  under  claim  of  personal 
title,  or  title  in  opposition  to  the  estate:  Norwood  v.  Kirby»  70  Ala. 
397. 

It  is  probable  that  where  the  executor  has  no  authority  to  re> 
ceive  rents  and  profits,  a  tenant  is  not  estopped  from  denying  his 
right  to  collect  rent:  Hendrix  v.  Hendrlx,  65  Ind.  329;  Howe  t. 
Gregory,  2  Ind.  App.  477,  28  N.  B.  776. 

A  tenant  may  show  that  he  has  been  evicted,  in  defense  of  an 
action  by  an  executor  or  administrator:  Wells  v.  Mason,  5  111.  84. 

f .  Mortgagee  of  Landlord.— A  tenant  is  estopped  as  to  a  mort- 
gagee in  possession  from  whom  he  leases:  Alderson  ▼.  Marshall, 
7  Mont  288,  16  Pac.  576.  But  a  lessee  of  the  mortgagor  is  not 
estopped  to  contest  the  mortgagee's  title,  where  the  tenant  has 
never  attorned  to  nor  been  compelled  to  pay  to,  him,  though 
the  mortgagee  may  have  made  an  entry  after  a  breach  of  condl* 
tion  of  the  mortgage:  Holmes  v.  Turner's  Falls  Co.»  142  Mass. 
590,  8  N.   E.  646. 

A  tenant  of  a  mortgagee  cannot  defeat  a  recovery  by  hia 
landlord,  by  showing  the  subsequent  grant  of  letters  of  admin- 
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Istration  to  hlniRelf  on  the  estate  of  the  deceased  mortgagor,  and 
the  ioftolvenoy  of  the  estate,  and  claiming  an  extlnnnilshment  of 
the  mortgage  debt  by  the  rents  and  profits  received:  Farris  ▼• 
HoQston,  74  Ala.  162. 

g.  Pnrcliaser  at  Judicial  Sale. — ^A  tenant  Is  estopped  as  to  a 
purchaser  of  his  landlord's  title  at  Judicial  sale:  Thomson  v.  Peake, 
7  Rich.  353;  Murphy  v.  Teter,  56  Ind.  545.  So  is  he  estopped  to 
deny  the  title  of  a  purchaser  of  his  landlord's  title  at  foreclosure 
sale:  Boynton  v.  Jackway,  10  Paige,  307.  Especially  if  he  agrees 
to  pay  rent  to  such  purchaser:  Betts  v.  Wurth,  32  N.  J.  Eq.  82; 
School  District  v.  Long  (Pa.),  10  Atl.  769.  But  a  tenant  is  only 
estopped  as  against  a  purchaser  at  a  judicial  sale,  when  he  is  in 
possession  at  the  time  of  the  chancery  decree  and  sale:  Siglar  t« 
Sialone,  8  Humph.  16. 

ZX    In  What  Actions     Estoppel  may  1>e   Asserted. 

a.  General  Bule. — ^The  doctrine  of  estoppel  applies  only  in  ac- 
tions arising  from  the  relation  of  landlord  and  tenant:  Kuefel  t. 
Daly,  91  111.  App.  321.  This  includes  actions  for  rent  and  for 
possession:  Bartley  v.  McKinney,  28  Gratt.  750;  McKie  y.  Ander- 
son«  78  Tex.  207,  14  S.  W.  576.  The  action  may  be  debt,  assump- 
sit, covenant,  or  unlawful  detainer:  Voss  v.  King,  33  W.  Va.  236» 
10  S.  B.  402.  Usually  the  estoppel  Is  applicable  only  to  cases  in-^ 
volvlng  the  right  of  possession:  Hubbard  v.  Shepard,  117  Mich.  2S» 
72  Am.  St  Bep.  548,  75  N.  W.  92;  Shaw  v.  HUl,  83  Mich.  324,  21 
Am.  St  Bep.  607,  47  N.  W.  247.  The  estoppel  does  not  arise  in 
actions  to  establish  title  or  to  have  partition:  McKle  t.  Anderson^ 
78  Tex.  207,  14  S.  W.  576;  Young  v.  Severy,  5  Okla.  630,  49  Pac 
1024. 

b.  Suit  for  Bent.~In  an  action  for  rent  a  tenant  is  estopped 
to  deny  his  landlord's  title:  Latalllade  v.  Santa  Barbara  Gas  Ck>., 
58  Gal.  4.  This  is  true  whatever  the  form  of  the  action  may  be. 
It  may  be  upon  a  bond:  Perkins  v.  Governor,  Minor,  352.  Or 
upon  a  note:  Life  v.  Secrest,  1  Ind.  512.  Or  upon  the  contract 
of  lease.  In  Borland  y.  Box,  62  Ala.  87,  where  an  action  was 
brought  upon  a  note  for  rent,  it  was  held  that  the  tenant  could 
show  that  the  plaintiffs  were  school  trustees,  and  that  the  land 
leased  was  school  land  which  was  now  in  another  township,  the 
trustees  of  which  claimed  the  rent 

e.  XJae  and  Occupation. — ^In  a  suit  by  a  landlord  for  use  and 
occupation,  the  tenant  is  not  permitted  to  dispute  the  landlord's 
title:  Oobb  v.  Arnold,  8  Met  398.  But  see  an  apparently  conflicting 
ruling  in  New  London  v.  Bmerson,  2  Boot  372.  This  form  of  ac- 
tion seems  to  lie  only  where  there  is  a  contract  express  or  implied. 
So  where  a  tenant  at  will  or  by  sufferance  renounces  the  title  of 
his  landlord,  assumpsit  for  the  use  and  occupation  subsequent  to 
tfuch  r^Diunciation  will  not  lie:  Boston  v.  Binn^,  11  Pick.  1,  22 

Am.  Dec  868. 
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d.  Ej6etment.->ln  an  action  of  ejectment  by  a.  landlord  to  re- 
cover poesesslon  a  tenant  Is  estopped  to  deny  his  landlord's  title: 
Cooper  y.  Smith,  8  Watts,  536.  Where  the  action  is  based  upon  a 
forfeiture  of  his  lease,  the  tenant  is  not  allowed  to  contest  his 
landlord's  title:  Congregational  Soc.  v.  Walker,  18  Vt  COO.  But 
if  the  landlord  claims  the  titie  to  the  fee  in  sach  an  action*  the 
tenant  may  6how  that  the  landlord  has  no  greater  right  than  that 
of  possession:  Hubbard  t.  Shepard,  117  B£ich.  25,  72  Am.  St  Bep^ 
548,  75  N.  W.  92. 

e.  Unlawful  Detainer.— In  an  action  for  unlawful  detainer 
against  a  tenant,  the  tenant  cannot  show  that  his  lessor  had  no 
titie,  or  that  his  titie  was  defective,  or  that  it  was  only  an  equita- 
ble one:  McLean  v.  Spratt,  20  Fla  515.  The  doctrine  of  esti^ipel 
may  be  invoked  against  a  tenant  in  actions  of  unlawful  detainer 
to  recover  possession:  Emerick  v.  Tavener,  0  Gratt  220,  58  Am. 
Dec.  217;  Lutheran  Church  v.  Arkle,  49  W.  Va.  92,  88  S.  W.  488; 
Voss  V.  King,  83  W.  Va.  236,  10  S.  B.  402;  Voes  v.  King,  88  W. 
Va.  607,  18  S.  B.  762;  Mefford  v.  Franklin  County,  22  Ky.  Law 
Kep.  833,  58  &  W.  993;  Thomas  v.  Sass  (Indian  Ter.),  64  8.  W.  531. 
In  California  the  tenant  is  not  only  estopped  in  such  actions,  but 
even  the  rule  in  this  state  that  a  person  in  possession  at  the  time 
he  accepts  a  lease  is  not  estopped  ftom  disputing  his  lessor's  title 
has  no  application  in  such  cases,  except  where  there  is  fraud: 
Knowles  v.  Murphy,  107  Cal.  107,  40  Pac.  111.  In  Alabama  not 
only  does  the  usual  doctrine  of  estoppel  apply  in  actions  of  unlaw- 
ful detainer,  but  the  tenant  cannot  show  that  his  landlord's  titie 
has  terminated,  or  that  he  has  acquired  from  his  landlord  owner- 
ship and  title:  Davis  t.  Pou,  108  Ala.  443,  19  South.  362.  And  it 
seems  that  the  tenant  is  not  even  permitted  to  show  fraud:  Microsi 
Y.  Philllpi,  91  Ala  299,  8  South.  561. 

f .  Summary  Proceedings. — ^Under  a  statute  relative  to  summary 
proceedings  to  recover  the  possession  of  land,  a  tenant  14  esto^Md 
to  deny  his  landlord's  titie:  People  t.  Kelsey,  88  Barb.  260l 

ZH.    Waiver  of  Sight. 

The  general  rule  that  a  tenant  is  estopped  from  showing  that 
bis  landlord  never  had  titie  is  for  the  protection  of  the  lessor, 
and  may  be  waived  by  him:  Wood  t.  Chambers,  8  Bich.  160.  Un- 
der an  agreement  between  a  tenant  and  his  landlord  that  titie 
should  be  litigated  in  an  action,  and  that  if  the  court  should 
think  that  the  landlord  had  the  right  of  possession,  he  should  have 
all  the  advantages  of  actual  possession,  it  was  held  that  notwltlH 
standing  the  lease,  the  tenant  was  entitied  to  show  in  an  aetSon  oC 
ejectment  that  he  had  a  better  right  to  the  ptemlam  than  the  lanA- 
ted:  LsMOO  ▼.  President,  4  Bina.  288. 
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XTTT,    Public  Policy. 

The  doctrine  of  eBtoppel  cannot  be  applied  when  ft  would  fhwait 
any  declared  pnipoee  of  a  statnte.  or  any  w^-settled  mle  of  the' 
common  law:  Smythe  y.  Henry,  41  Fed.  705.  Hence,  this  case 
holds  that  when  an  Indian  deeds  away  property  In  direct  ylolatlon 
of  a  statute,  and  accepts  a  lease  from  the  vendee,  he  is  not  es- 
topped from  disputing  the  title  of  the  grantee  and  asserting  valid 
title  in  himself.  The  cases  which  discuss  the  qnestions  of  public 
policy  as  affectijig  the  doctrine  of  estoppel  have  already  been  no- 
ticed under  different  heads:  See  subdiTision%  lY,  a*  2»  and  Ya  bb  1» 
S.  andc;& 
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STIMSON  MILL  COMPANY  t.  BHAUIT. 

[186  Cal.  122,  68  Pac.  481.] 

MBOHANICS'  LIENS— UNCONSTITUTIONAL  LIMITA- 
TION OF— MODB  OF  PAYMENT.— A  statute  declaring  Inyalld 
any  contract  by  the  owner  of  real  property  for  the  construction 
of  a  building  thereon  unless  It  Is  provided  therein  that  the  con- 
tract price  shall  be  payable  only  in  money  Is  unconstitutional,  in 
that  it  Is  an  infringement  upon  the  right  of  the  owner  in  the  pos- 
session and  enjoyment  of  his  property,    (p.  118.) 

MECHANICS'  LIENS— MODE  OF  PAYMENT.— A  recorded 
building  contract,  payable  partly  in  materials  and  partly  in  money 
Is  binding  on  all  lien  claimants;  and  the  value  of  the  contract 
price  is  the  measure  of  the  owner's  liability,    (p.  119.) 

Borden  &  Carhart^  for  the  appellants.. 

P.  R  Wilson,  Wilson  &  Bulla,  O.  D.  Blake,  and  Brown  ft 
Newby,  for  the  respondent. 

***  HAERISON,  J.  The  appellants  were  the  owners  of  cer- 
tain property  in  Los  Angeles,  upon  which  was  a  five-story  build- 
ing, known  as  'Pickery  Block,'*  and  entered  into  a  contract 
with  the  defendants  Parton  and  Tattle  for  its  improvement. 
This  improvement  included  taking  out  all  the  interior  work  of 
the  building  and  furnishing  the  material  and  labor  necessary 
to  reconstruct  it  in  accordance  with  certain  drawings  and  speci- 
fications. The  contract  provided  that  the  appellants  should  pay 
to  the  contractors  for  the  work  and  materials  twelve  thousand 
two  hundred  and  fifty-four  dollars,  in  certain  installments,  the 
last  of  which,  amounting  to  three  thousand  and  sixty-four  dol- 
lars^ was  to  be  paid  thirty-fi,ve  days  after  the  completion  and 
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acceptance  of  the  work.    One  provision  of  the  contract  was: 
*'A11  old  material  to  be  the  property  of  the  contractor/'  and  in 
the    specifications  attached  thereto  was  the  provision:  ''The 
contractors  shall  have  the  right  to  nse  such  old  material  in 
building  the  new  building  and  reconstructing  the  old  as  may 
be  in  conformity  with  the  specifications  and  plans^  to  the  ap- 
proval of  the  architect."    No  sum  was  agreed  upon  between 
the  owners  and  the  contractors  aa  to  the  value  or  price  of  the 
aaid  old  material,  but  the  court  found  that  the  v^ue  of  that 
portion  which  was  not  used  in  the  reconstruction  of  the  build- 
ing was  two  thousand  two  hundred  dollars.    The  above-named 
plaintiff  furnished  certain  materials  to  the  contractors^  which 
were  used  by  them  in  the  performance  of  their  contract,  for 
which  it  filed  a  claim  of  lien,  and  it  is  also  the  assignee  of 
other  materialmen  and  laborers,  who  had  filed  notices  of  their 
respective  claims  of  lien  upon  the  said  property.    The  present 
action  is  for  the  foreclosure  of  these  liens.     The  appellants 
paid  to  the  contractors  the  several  installments  of  the  twelve 
tiiousand  two  hundred  and  fifty-four  dollars  agreed  to  be  paid 
by  them  as  they  became  due,  except  the  fibial  one  of  three 
thousand  and  sixty-four  dollars,  and  at  the  time  of  filing  their 
answer  herein  brought  into  court  and  deposited  with  the  clerk 
said  last-named  simi,  to  be  distributed  by  the  decree  of  the 
court  to  the  parties  entitled  thereto  according  to  their  respective 
rights.     Other  actions  brought  by  other  lien  claimants  were 
*^*  consolidated  with  the  action  brought  by  the  above-named 
plaintiff,  and  were  tried  at  the  same  time.    The  court  found 
the  value  of  the  labor  and  materials  furnished  by  the  several 
plaintiffs  and  their  assignors  to  be  nine  thousand  eight  hundred 
and  four  dollars  and  forty-four  cents,  for  which,  together  with 
attorney's  fees,  amounting  to  five  hundred  and  fifty-three  dol- 
lars, and  the  costs  of  the  actions,  they  were  entitled  to  a  lien 
upon  the  property.    Judgment  was  thereupon  entered  directing 
a  sale  of  the  property,  and  that  the  plaintiffs  be  paid  the  said 
amounts  out  of  the  proceeds  thereof.    From  this  judgment  the 
owners  have  appealed. 

The  court  held  that  the  provision  in  the  contract  that  all  the 
old  material  of  the  building  not  used  in  its  reconstruction  was 
to  be  the  property  of  the  contractors  was  in  effect  a  part  of 
the  contract  price  for  the  improvement,  and  being  in  violation 
of  the  provision  of  section  1184  of  the  Code  of  Civil  Proce- 
dure, that  the  whole  contract  price  shall  be  in  money,  the  labor 
done  and  materials  furnished  by  the  plaintiffs  were,  under 
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another  proyision  in  the  section^  deemed  to  liave  been  done  and 
furnished  at  the  personal  instance  and  request  of  the  appellants* 

This  provision  of  section  1184  is  as  f  qUows :  ''As  to  all  liens, 
except  that  of  the  contractor,  the  whole  contract  price  shall 
be  payable  in  money.  •  •  •  •  In  case  sndi  contracts  and  al- 
terations do  not  conform  substantially  to  the  provisions  of 
this  section,  the  labor  done  and  materials  furnished  by  all  per- 
sons^ except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  and  request  of  the  per- 
son who  contracted  with  the  contractor,  and  they  shall  have 
a  lien  for  the  value  thereof/'  The  section  does  not  declare  a 
contract  not  made  in  these  terms  to  be  void,  but  while  hold- 
ing that  it  is  valid  between  the  owner  and  the  contractor,  it 
purports  to  give  to  the  materialmen  and  laborers  the  right  to 
enforce  payment  from  the  owner  of  the  value  of  the  materials 
and  labor  furnished  by  them,  irrespective  of  the  contract  price 
or  compensation  agreed  upon  between  him  and  the  contractor, 
notwithstanding  he  may  have  fully  and  strictly  complied  with 
the  terms  of  the  contract.  Under  many  decisions  of  this  court, 
if  the  statute  was  susceptible  of  such  a  construction  it  would 
be  invalid.  See  the  cases  cited  in  Kellogg  v.  Howes,  81  Gal. 
176,  22  Pac.  611,  where  it  was  said  that  "where  **^  there  is 
a  valid  contract  between  the  owner  and  contractor,  such  con- 
tract is  the  measure  of  the  owner's  liability.*' 

The  provision  in  the  constitution  respecting  mechanics'  liens 
(article  20,  section  16)  is  subordinate  to  the  Declaration  of 
Bights  in  the  same  instrument,  which  declares  (article  1,  sec- 
tion 1)  that  all  men  have  the  inalienable  right  of  ''acquiring, 
possessing  and  protecting  property,"  and  (in  section  13)  that 
no  person  shall  be  deprived  of  property  "without  due  process 
of  law.''  The  right  of  property  antedates  all  constitutions,  and 
the  individual's  protection  in  the  enjoyment  of  this  right  is 
one  of  the  chief  objects  of  society.  He  has  the  right  to  enjoy 
his  property  and  improve  the  same  according  to  his  own  desires 
in  any  way  consistent  with  the  rights  of  others,  subject  only 
to  the  just  demands  of  the  state.  This  right  is  invaded  if  he 
is  not  at  liberty  to  contract  with  others  respecting  the  use  to 
which  he  may  subject  his  property,  or  the  manner  in  which 
he  may  enjoy  it.  The  legislature  may  prescribe  the  form  in 
which  contracts  shall  be  executed  in  order  that  they  may  be 
valid  or  binding,  but  it  cannot  limit  the  right  of  parties  to 
incorporate  into  their  contracts  respecting  property,  other- 
wise valid,  such  terms  as  may  be  mutually  satisfactory  to  them. 
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A  fitatnte  declaring  invalid  any  contract  by  the  owner  of  real 
property,  for  the  construction  of  a  building  thereon,  unless  it 
is  provided  therein  that  the  contract  price  shall  be  payable  only 
in  money,  is  unconstitutional,  in  that  it  is  an  infringement 
upon  the  right  of  the  owner  in  the  possession  and  enjoyment 
of  his  property.  The  legislature  could  with  equal  right  declare 
that  all  contracts  for  the  sale  of  merchandise,  or  for  the  manu- 
facture of  machinery,  or  for  the  employment  of  artisans,  should 
be  invalid  unless  they  should  provide  that  the  payment  there- 
under should  be  made  only  in  money.  The  right  of  the  owner 
of  land  to  contract  with  a  builder  for  its  improvement  and  to 
compensate  him  therefor  with  other  real  property,  or  with  per- 
sonal property  other  than  money,  is  the  same,  and  as  inalien- 
able, as  Ihe  right  of  the  owner  of  any  other  property  to  con- 
tract respecting  the  payment  for  any  improvement  tiiereof. 

The  materialman  and  the  laborers  are  protected  in  their 
right  to  a  lien  by  the  provision  in  section  1183  of  the  Code  of 
Civil  Procedure  requiring  such  contract  to  be  in  writing  and 
made  a  matter  of  public  record.  They  knew  that,  in  accord- 
anoe  ^^®  with  the  decisions  of  this  court,  the  legislature  can- 
not give  a  right  of  lien  to  an  extent  greater  than  the  contract 
price.  By  being  placed  upon  record  the  contract  is  open  to 
their  inspection  and  examination,  and  if  they  are  not  content 
with  its  provisions,  they  may  decline  to  furnish  any  materials 
for  the  building  or  perform  any  labor  thereon.  But  if  they  do 
furnish  any,  their  right  to  a  lien  must  be  limited  by  the  terms 
of  the  contract.  If,  after  the  owner  has  agreed  with  the  con- 
tractor to  compensate  him  with  property  other  than  money, 
they  may,  with  knowledge  of  the  terms  of  such  contract,  still 
enforce  a  lien  upon  the  building  for  the  value  of  materials 
and  labor  furnished  by  them  to  the  contractor,  the  owner  would 
be  deprived  of  his  property  without  due  process  of  law,  by 
being  compelled  to  pay  more  for  the  improvement  than  he  had 
contracted  for. 

The  principle  involved  herein  is  cognate  to  that  recently 
discussed  by  Mr.  Justice  Temple  in  Oibbs  v.  Tally,  133  CaL 
373,  65  Pac.  970,  where  it  is  held  that  the  provision  in  section 
1203  of  the  Code  of  Civil  Procedure  requiring  the  contract 
to  be  accompanied  by  a  bond  places  an  imreasonable  restraint 
upon  the  owner  of  property  in  regard  to  its  use,  and  is  there- 
fore invalid.  The  rp'^'^oning  of  the  opinion  in  that  case  is  ap- 
plicable to  the  above  provision  of  section  1184,  as  is  also  tha 
rule  there  stated,  asifollows;  '^Where  there  is  a  valid  contract 
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under  which  the  work  was  done^  and  which  is  performed  by  the 
owner,  all  that  the  statute  attempts  to  do,  and  in  fact  all  that 
can  be  done,  is  to  enable  the  laborer,  materialmen,  and  subcon- 
tractors to  cause  the  contract  price  to  be  applied  to  the  pay* 
ment  of  their  demands." 
The  judgment  and  order  denying  a  new  trial  are  reversed. 

Garoutte,  J.,  and  Van  Dyke^  J.,  concurred. 

in  Bank  denied. 


A  Mechanic's  Ziien  Law  gives  no  lien  unless  the  materials  are 
fomished  or  labor  Is  done  under  a  contract  or  agrreement:  Rogers 
▼.  Phillips,  8  Ark.  806,  47  Am.  Dec.  727.  See,  also,  Davidson  v. 
Jennings,  27  Oolo.  187,  88  Am.  St.  Rep.  49,  60  Pac  854.  But  the 
parties  to  a  bnlldlnsl  contract  may  contract  as  they  see  fit  respect- 
ing the  manner  in  which  payment  for  materials  may  be  made^ 
and  they  will  not  be  consld^d  as  having  waived  the  material- 
man's Uen,  unless  they  expressly  agree  to  such  terms  as  are  In* 
cooisiBtent  with  the  existence  of  snch  lien:  Maryland  Brick  Oow 
T.  Spllman,  76  Md.  837t  85  Am.  St  Bep.  481,  26  AtL  287. 


BLAKEMAN  v.  MILLEB. 

[136  OaL  138,  68  Pac.  587.] 

ASSIGNMENT  OP  OPTION  TO  PURCHASE.— An  asstgn- 
ment  which  purports  to  be  not  merely  an  assignment  of  the  tern 
of  a  lease,  but  also  of  the  Instrument  or  "indenture  of  lease,"  car* 
ries  with  it  an  option  to  purchase  contained  in  the  lease,    (p.  121.) 

ASSIGNMENT  OF  WRITTEN  INSTRUMENTS  by  which  a 
contract  is  witnessed  Is  the  most  common  mode  of  transferring  the 
contract,  and  cannot  be  understood  as  having  any  other  inten- 
tion. An  assignment  of  a  lease  by  which  the  term  and  an  obliga- 
tion to  convey  are  both  created,  transfers  them  both.    (p.  121.) 

PERPETUITIES— OPTION  TO  PURCHASE.— Under  a  stat- 
ute forbidding  the  suspension  of  the  absolute  power  of  alienation 
for  a  longer  period  than  two  lives  in  being,  except  where  there 
are  persons  in  being  to  whom  an  absolute  interest  in  possession 
can  be  conveyed,  a  lessor's  agreement  for  himself,  his  heirs,  and 
executor  to  sell  to  the  lessee,  his  heirs,  or  assigns,  at  any  time  af- 
ter the  expiration  of  fifteen  years,  and  within  the  term  of  the  lease 
is  not  void  as  being  against  the  rule  as  to  perpetuities,    (p.  122.) 

OPTIONS  TO  PURCHASE— REMOTENESS  OP  FUTURE 
ESTATE. — ^The  interest  of  a  lessee  given  an  option  to  purchase 
after  a  specified  period  and  within  the  term  of  the  lease  Is  neither 
a  remainder,  contingent  upon  a  term  of  years,  nor  a  fee  limited 
on  a  fee,  forbidden  by  statute,  nor  Is  it  void  for  remoteness  aa 
being  a  future  Interest  that  may  not  vest  within  the  time  pre* 
acrlbed  by  law.    (p.  122.) 
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Bishop  &  Wheeler  and  Lloyd  &  Wood^  for  the  appeUants. 
Boyd  &  Fifield^  for  the  respondent. 

^^  SMITH,  C.  The  case  is  as  f oUows :  A  deed  of  lease  was 
executed  by  A.  Th.  Lonis  Miller  to  John  Apel,  leasing  to  the 
latter  premises  in  the  city  of  San  Francisco,  therein  described, 
for  the  term  of  twenty  years  from  the  first  day  of  August, 
1894,  for  the  aggregate  rental  of  sixty-two  thousand  four  hun- 
dred dollars,  payable  in  monthly  installments  of  two'  hundred 
and  sixty  dollars,  and  containing  a  covenant  by  whidi  the 
party  of  the  first  part  binds  '^himself,  his  heirs,  executors,  and 
administrators  to  sell  and  convey  imto  said  party  of  the  sec- 
ond part,  his  heirs  or  assigns,  all  the  said  property  at  any  time 
after  the  expiration  of  fifteen  years  of  this  lease,  and  within 
the  term  created  thereby,  upon  payment  by  said  party  of  the 
second  part,  his  heirs,  etc.,  •  •  •  •  of  the  sum  of  forty  thou- 
sand  dollars^  less  all  mortgages,  etc.,  •  •  •  •  made  or  suffered  by 
said  party  of  the  first  part.'' 

Both  parties  to  this  instrument  died  before  the  expiration 
of  the  fifteen  years  therein  named.  The  defendants  are  the 
^^^  heirs  of  the  lessor,  and  distributees  under  the  decree  of  dis« 
tribution  of  his  estate.  The  plaintiff  claims  under  an  assign- 
ment of  the  lease  made  September  6,  1894,  by  the  lessee  to  the 
plaintiff's  assignor.  The  suit  was  brought  to  enforce  a  specific 
performance  of  the  covenant,  and  judgment  went  for  the  plain- 
tiff, from  which  the  defendants  appeaL  The  only  points  urged 
by  the  appellants  are  in  effect:  1.  That  the  assignment  of  the 
lease  by  Apel  did  not  carry  with  it  the  option  to  purchase; 
2.  That  the  lessor's  agreement  to  sell  was  void  as  being  against 
the  rule  against  perpetuities;  and  3.  That  it  is  void  for  remote- 
ness, as  being  a  future  interest  that  may  not  vest  within  the 
time  prescribed  by  the  law. 

The  first  of  these  points  may  be  disposed  of  by  the  observa- 
tion that  the  assignment  of  Apel  to  Sproul  purports  to  be  not 
merely  en  assignment  or  conveyance  of  the  term,  but  an  as- 
signment of  the  instrument  or  "indenture  of  lease,"  by  which 
the  term  and  the  obligation  to  convey  were  both  created.  The 
assignment  of  the  writings  by  which  a  contract  is  witnessed  is 
the  most  common  mode  of  transferring  the  contract,  and  can- 
not be  understood  as  having  any  other  intention :  M.  E.  Church 
v.  Seitz,  74  Cal.  289,  15  Pac.  839. 

The  second  point  may  also  be  briefiy  disposed  of  by  refer- 
ence to  the  provisions  of  the  Civil  Code  bearing  on  the  subject. 
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By  Bections  715  and  716  of  the  Civil  Code  the  BUBpension  of 
^'the  absolute  power  of  alienation^'  for  a  longer  period  than 
prescribed  is  forbidden.  But  by  the  express  terms  of  the  lat* 
ter  section  these  provisions  have  no  application  to  caaes  where 
there  are  '^persons  in  being  by  whom  an  absolute  interest  in 
possession  can  be  conveyed/'  which  is  the  case  here. 

The  last  point  is  equally  untenable.  It  rests^  as  we  under- 
stand, upon  the  proposition  that  the  lessee's  interest  in  the 
land  resulting  from  the  vendor's  agreement  is  to  be  regarded 
as  a  contingent  remainder  on  a  term  of  years — ^and  therefore 
forbidden  by  section  776  of  the  Civil  Code — or  as  a  fee  limited 
on  a  fee — ^and  therefore  forbidden  by  section  773.  But  these 
and  cognate  sections  of  the  Civil  Code  refer  only  to  remainders 
in  the  technical  sense,  which  have  never  been  understood  as  in- 
cluding interests  of  the  kind  here  in  question.  The  technical 
rule  against  the  creation  of  future  estates  applied  only  to  legal 
estates,  and  even  as  to  them  is  now  abolished  (Civ.  Code,  secB. 
767,  773) ;  nor  has  our  attention  ^^  been  called  to  any  pro- 
vision of  the  code,  limiting  the  vesting  of  future  estates  to  a 
fixed  period  other  than  the  rule  against  perpetuities,  given  in 
flections  715  and  716  of  the  Civil  Code,  and  that  against  ''Ac- 
cumulations," given  in  sections  723,  724. 

Nor  can  rules  established  in  England  or  elsewhere  be  re- 
garded  as  obtaining  under  our  law,  which  is  to  be  regarded  as 
establishing  a  new  scheme  or  system  on  the  subject :  Civ.  Code^ 
sees.  4,  6;  18  Am.  &  Eng.  Ency.  of  Law,  370;  Gray's  Bule 
against  Perpetuities,  sees.  747,  762,  It  is  not  sufficient^  there- 
fore, to  argue  that  if  an  option  to  purchase  may  be  given  for 
twenty,  it  may  be  given  for  five  hundred,  years,  or  any  other 
period.  It  is  enough  to  say  there  is  no  legal  prohibition  against 
it.  Though  it  does  not  follow  that  equity  will  specifically  en* 
force  a  contract  objectionable  on  this  score,  or  if  cases  should 
occur  rendering  it  necessary  (which  is  hardly  probable),  that  it 
would  not  be  within  itB  power  to  establish  a  reasonable  rule  on 
the  subject — as  was  the  mode  in  which  the  rules  on  the  sub- 
ject were  originally  established:  Gray's  Rule  against  Perpe- 
tuities, 79  et  seq. 

The  arguments  of  counsel  on  the  last  two  points  are  interest- 
ing, but  need  not  detain  us.  The  case  is  identical  in  principle 
with  that  of  Hall  v.  Center,  40  Cal.  63,  which  has  been  affirmed 
in  numerous  cases :  3  Notes  on  California  Reports,  190 ;  Thur- 
ber  V.  Meves,  119  Cal.  37,  60  Pac.  1063,  61  Pac.  636.  In  the 
principal  case,  indeed,  the  points  now  under  consideration  were 
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not  made,  and  therefore  were  not  considered.  But  this  prob* 
ably  arose  from  the  fact  that  contracts  of  this  character  were 
then,  as  they  still  are,  so  common,  not  to  say  universal,  that 
no  one  nntil  now  has  thought  of  objecting  to  them;  so  that  the 
case  comes  fairly  within  the  maxim,  '^Communis  error  facit 
jus.*'  It  would  be  too  late,  therefore,  even  were  we  so  disposed, 
to  overrule  a  decision  based  on  and  confirming  the  custom  which 
has  become  a  recognized  canon  of  real  estate  law  in  this  state. 

Nor  is  the  case  of  London  etc.  Ey.  Co.  v.  Qomm,  20  Ch.  Div. 
562,  inconsistent  with  the  rule  thus  established.  In  that  case 
all  that  was  held  was,  that  an  option  to  purchase  at  any  time 
in  the  future  beyond  twenty-one  years  was  void  for  remote- 
ness. But  in  the  case  of  Hall  v.  Center,  40  CaL  63,  the  option 
was  limited  to  the  term,  which,  under  the  provisions  of  our 
law,  could  not  exceed  twenty  years  (the  term  in  this  case) : 
Hittell's  General  Laws,  par.  4272;  Civ.  Code,  sec.  718.  It 
*^*  is  unnecessary,  therefore,  to  determine  how  far  the  English 
case  cited  is  to  be  regarded  as  establishing  the  law  in  that 
country.  Though  it  may  be  observed  that  one  of  the  judges 
(McKay,  J.)  was  of  the  opinion  "that  the  rule  of  perpetuities 
is  a  branch  not  of  the  law  of  contract  but  of  property,*'  and 
that  it  has  no  application  to  a  contract  to  sell  land  where  there 
is  no  interest  given  in  the  land  by  the  contract,  and  in  fact  no 
interest  acquired,  except  such  as  may  be  given  by  courts  of 
equity,  by  way  of  constructive  trust,  in  cases  proper  for  specific 
performance.  The  decision,  it  may  also  be  observed,  overruled 
two  previous  well-considered  cases  (Birmingham  Canal  Co.  v. 
Cartwright,  11  Ch.  Div.  421,  and  Tulk  v.  Moxhay,  2  Phill.  Ch. 
774) ;  and  as  observed  in  a  later  case,  the  doctrine  is  "no  doubt 
....  entirely  novel":  Mackenzie  v.  Childers,  43  Ch.  Div.  279. 

Nor  can  the  suggestion  of  counsel  be  entertained  that  the 
decision  in  Hall  v.  Center,  40  CaL  63,  be  limited  to  cases  where 
the  option  is  exercised  during  the  lifetime  of  the  parties.  This 
would  be  to  establish  an  arbitrary  rule,  without  any  reason  to 
support  it,  and  would  also  be  in  confiict  with  the  express  lan- 
.  guage  of  tiie  contract  and  the  provisions  of  section  3395  of  the 
Civil  Code. 

We  advise  that  the  judgment  be  afiirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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The  Assigrxunent  of  Leases,  and  the  respective  rights  of  the  lessor, 
assignee,  and  assignor  thereafter  are  considered  In  the  mono- 
graphic note  to  Washington  Natural  Gas  Go  y.  Johnson,  10  Am. 
St.  Rep.  557-565.  Gonsult,  also,  the  recent  cases  of  Springer  t. 
DeWolf,  194  111.  218,  88  Am.  St.  Rep.  155,  62  N.  B.  542;  Hogg  t. 
Reynolds,  61  Neb.  758,  87  Am.  St  Rep.  522.  86  N.  W.  479.  The 
right  to  renew  a  lease  is  assignable:  McClintoclc  y.  Joyner,  77  Miss. 
678,  78  Am.  St  ^Rep.  641,  27  South.  837. 

The  Bule  against  Perpetuities  Is  considered  In  the  monographic 
note  to  In  re  Wallcerly,  49  Am.  St  Rep.  117-138.  A  lease  does 
not  create  a  perpetuity  by  reason  of  a  covenant  for  renewal  at 
the  option  of  one  of  the  parties^  unless  an  intention  to  create  a 
perpetuity  clearly  appears  ux)on  the  face  of  the  instrument:  Brush 
V.  Beecher,  110  Mich.  597,  64  Am.  St  Rep.  373,  68  N.  W.  420. 

An  Agreement  to  Give  a  Lessee  an  Option  to  Purchase  the  land 
may  be  enforced  by  him,  although  the  election  to  purchase  rests 
solely  with  him,  and  this  optional  right  may  be  transmitted  bj 
him  to  his  yendee:  Kerr  y.  Day,  14  Pa.  St  11%  53  Am.  Dec.  026w 


B.  H.  HEEBON  COMPANY  v.  SUPERIOR  COURT. 

[136  Gal.  279,  68  Pac.  814.] 

BANKRUPTCY  ACTS— BPPEOT  ON  STATB  LAWS.— A 
national  bankruptcy  act  is  the  supreme  law  of  the  land,  and  sua* 
pends  and  supersedes  the  operation  of  any  state  insolyency  law  Is 
conflict  therewith.  State  insolvency  laws  continue  operatiye,  how- 
ever, upon  any  subject  matter  expressly  or  impliedly  excepted 
from  the  operation  of  national  bankruptcy  statutes,    (pp.  125,  126.) 

BANKRUPTCY  ACTS— EFFECT  ON  MINING  CORPORA- 
TIONS.— ^The  national  bankruptcy  act  of  1898  does  not  apply  to 
mining  corporations,  organized  under  the  laws  of,  and  exclusively 
engaged  in  mining  within,  a  state.  Hence,  the  state  insolvency 
laws  are  applicable  to  such  corporations,  (p.  127.) 

Reardan  &  Whitaker,  for  the  petitioner. 

P.  L.  Benjamin,  for  the  respondents* 

«^  HARRISON,  J.  The  petitioner  herein  recovered  jndg- 
ment  in  the  superior  court  in  and  for  San  Francisco,  August 
81,  1901,  against  the  Grant  Oil  Company,  a  corporation,  for  the  . 
sum  of  fifteen  hundred  and  ten  dollars,  upon  which  an  execu- 
tion was  issued  to  the  sherifE  of  San  Benito  county,  and  that 
oflBcer  levied  upon  certain  property  of  the  judgment  debtor, 
and  advertised  the  same  to  be  sold  September  13th.  August 
17,  1901,  certain  creditors  of  the  Grant  Oil  Company  filed  a 
petition  in  the  superior  court  for  San  Francisco,  in  accord- 
ance with  the  provisions  of  the  insolvent  act  of  1895,  praying 
that  the  said  Grant  Oil  Company  be  adjudged  an  insolvent 
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debtor,  and  thereafter  sucli  proceedings  were  had  in  Qie  matter 
that  on  September  6th  the  superior  court  made  and  entered  its 
order  adjudging  the  corporation  an  insolvent  debtor,  and  ap- 
pointing September  16th  as  the  day  for  the  creditors  to  prove 
their  debts  against  said  debtor  and  choose  an  assignee  for  it. 
A  copy  of  this  order  was  served  upon  the  sheriflf  of  *®*  San 
Benito  county,  and  by  reason  thereof  he  refused  to  sell  the 
property  of  the  debtor,  levied  upon  by  him  as  aforesaid.  The 
petitioner  asks  for  a  writ  of  prohibition  to  prevent  the  superior 
court  from  proceeding  with  the  election  of  an  assignee  for  said 
insolvent  debtor,  or  otherwise  assuming  jurisdiction  in  the  mat- 
ter of  said  insolvency,  upon  the  ground  that  by  virtue  of  the 
act  of  Congress  passed  in  1898  establishing  a  uniform  system 
of  bankruptcy  throughout  the  United  States,  the  insolvent  act 
of  this  state  was  suspended,  and  the  courts  of  this  state  have 
no  jurisdiction  to  entertain  the  proceedings  in  insolvency  pro- 
vided for  in  said  insolvent  act. 

The  provision  in  the  constitution  of  the  United  States  con- 
ferring upon  Congress  the  power  ''to  establish  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United  States,^' 
of  necessity  makes  any  act  of  Congress  passed  upon  that  sub« 
ject  the  supreme  law  of  the  land,  and  it  was  at  a  very  early 
day  determined  that  the  effect  of  such  action  of  Congress  is  to 
suspend  and  supersede  the  operation  of  any  state  law  of  insol- 
vency whenever  there  is  any  conflict  between  the  two.  There 
can  be  no  concurrent  jurisdiction  in  the  two  sovereignties  over 
the  same  subject,  and  as  the  people  of  the  several  states  have 
yielded  to  the  United  States  the  power  to  enact  laws  upon 
this  subject,  it  f oUows  that  when  the  United  States  has  enacted 
a  law,  tiie  power  of  the  state  to  enforce  its  own  law  upon  that 
subject,  whether  it  be  similar  or  different,  must  yield  to  what 
is  the  supreme  law  of  the  land.  It  has,  however,  been  held  in 
various  decisions,  beginning  with  Sturges  v.  Crowninshield,  4 
Wheat.  122,  and  from  that  time  down  to  the  present,  that  it  is 
only  to  the  extent  that  Congress  has  legislated  upon  the  subject 
that  the  statutes  of  the  several  states  are  suspended  by  its  legis- 
lation. In  Sturges  v.  Crowninshield,  4  Wheat.  122,  it  was  said  by 
Chief  Justice  Marshall,  in  reference  to  the  power  given  to  Con- 
gress:''This  establishment  of  uniformity  is  perhaps  incompatible 
with  state  legislation  on  that  part  of  the  subject  to  which  the 

acts  of  Congress  may  extend It  doe?  not  appeai:  to  be 

a  violent  construction  of  the  constitution,  and  is  certainly  a 
convenient  one,  to  consider  the  power  of  the  states  as  existing 
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over  such  cases  as  the  laws  of  the  Union  may  not  reach ;  but,  be 
this  as  it  may^  the  power  granted  to  Congress  may  be  exercised 
or  declined,  as  the  wisdom  of  that  body  shall  decide.  If  in  the 
opinion  of  Congress  xmiform  laws  concerning  bankruptcies 
*®^  ought  not  to  be  established,  it  does  not  follow  that  partial 
laws  may  not  exist,  or  that  state  legislation  on  the  subject  must 
cease.  It  is  not  the  mere  existence  of  the  power,  but  its  exer- 
cise, which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  states/*  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsistent  with 
the  partial  acts  of  the  states.  If  the  bankruptcy  act  excepts 
a  class  of  cases  from,  its  operation,  either  in  express  terms  or 
by  necessary  implication,  it  must  be  considered  that  it  was  the 
intention  of  Congress  not  to  interfere  in  that  class  of  cases 
with  the  laws  of  the  several  states  in  reference  thereto.  The 
state  laws  will  remain  operative  in  all  cases  which  are  not 
within  the  provisions  of  the  bankruptcy  act:  In  re  Wintemitz, 
4  Bank.  Reg.  (4to)  127;  Clarke  v.  Eay,  1  Har.  &  J.  318;  Shep- 
ardson^B  Appeal,  36  Conn.  23;  Geer/s  Appeal,  43  Conn.  289, 

21  Am.  Eep.  663;  Simpson  v.  City  Sav.  Bank,  56  N.  H.  466, 

22  Am.  Bep.  491;  Steelman  v.  Mattix,  36  N.  J.  L.  344;  Mar- 
tin V.  Berry,  37  Cal.  208.  Congress  may  enact  a  bankruptcy 
act  for  certain  classes  of  creditors  and  leave  to  the  several  stat^ 
the  right  to  legislate  upon  the  subject  with  reference  to  other 
classes.  In  such  a  case  there  can  be  no  conflict  of  jurisdiction, 
as  the  legislation  of  the  two  governments  is  not  upon  the  same 
subject.  Each  statute  is  operative  within  its  own  jurisdiction, 
and  may  be  enforced  without  in  any  respect  infringing  upon  the 
jurisdiction  of  the  other. 

The  bankruptcy  act  passed  by  Congress  in  1898  is  not  opera- 
tive upon  all  classes  of  creditors  or  upon  all  classes  of  cor- 
porations. By  section  4  of  the  act,  corporations  are  expressly 
excepted  from  the  provisions  of  the  act  in  reference  to  volun- 
tary bankrupts,  and  the  provision  in  the  same  section,  that 
^'any  corporation  engaged  principally  in  manufacturing,  trad- 
ing, printing,  publishing,  or  mercantile  pursuits,  owing  debts 
to  the  amount  of  one  thousand  dollars  or  over,  may  be  ad- 
judged an  insolvent  bankrupt  upon  default  or  an  impartial 
trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the 
benefits  of  this  act,''  limits  the  operation  of  the  act  in  its  pro- 
visions for  involuntary  bankruptcy  to  the  classes  of  corpora- 
tions  there  enumerated.  Under  this  provision  it  Is  held  that 
only  the  dassea  of  corporationa  that  are  ^'engaged  principally^ 
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in  the  pursuits  thus  enumerated  can  be  adjudicated  ***  bank- 
rupt, and  that  the  courts  have  no  jurisdiction  to  entertain  pro- 
ceedings against  any  other  class  of  corporations.  The  ques- 
tion is  quite  fully  discussed  in  In  re  New  York  etc.  Water 
Co.,  98  Fed.  711,  where  it  is  held  that  a  water  supply  company 
is  not  within  the  provisions  of  the  act;  and  it  has  been  held 
in  several  cases  that  a  mining  corporation  cannot  be  adjudicated 
a  bankrupt:  In  re  Elk  Park  Min.  etc.  Co.,  101  Fed.  422;  In 
re  Rollins  Gold  etc.  Min.  Co.,  102  Fed.  982;  In  re  Chicago- 
Joplin  etc  Co.,  104  Fed.  67;  In  re  Woodside  Coal  Co.,  105 

Fed.  66. 

* 

The  petition  herein  does  not  set  forth  the  class  of  corpora- 
tions to  which  the  Grant  Oil  Company  belongs  or  the  nature 
of  the  business  in  which  it  is  engaged,  and  is  therefore  defect- 
ive, in  not  showing  that  it.  is  a  corporation  which  is  within  the 
scope  of  the  bankruptcy  act:  Shepardson's  Appeal,  36  Conn. 
23 ;  Geer/s  Appeal,  43  Conn.  289,  21  Am.  Bep.  653.  But  in 
the  answer  of  the  respondent,  which,  upon  the  petitioner's  mo- 
tion for  the  issuance  of  the  writ  upon  the  pleadings,  is  to  be 
assumed  as  a  correct  statement  of  the  facts,  it  is  set  forth  that 
the  Grant  Oil  Mining  Company  is  a  corporation,  and  has  at  all 
times  since  its  organization  been  engaged  in  the  business  of 
T"iTiiTig  in  this  state,  and  has  never  been  engaged  in  manu- 
facturing, or  trading,  or  printing,  or  publishing,  or  mercantile 
pursuits  of  any  character.  It  follows  that  it  is  not  subject  to 
the  provisions  of  the  bankruptcy  act  of  1898,  and  that,  conse- 
quently, the  provisions  of  the  insolvent  law  of  this  state  ap- 
plicable to  such  corporations  have  not  been  suspended,  but  are 
in  full  force.  Under  section  40  of  that  act  its  provisions  apply 
to  all  corporations,  and  the  action  of  the  superior  court  was 
therefore  within  its  jurisdiction. 

The  alternative  writ  heretofore  issued  is  discharged,  and  the 
application  for  a  peremptory  writ  is  denied* 

Garoutte,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Henshaw,  J., 
Temple,  J.,  and  Beatty,  C.  J.,  concurred. 

A  National  Bankruptcy  Act  suspends  the  operation  of  state 
Insolvency  laws,  at  least  as  far  as  they  conflict  with  it:  Harbaugb 
▼.  Cofctello,  184  IlL  110,  76  Am.  St  Rep.  147,  66  N.  H.  868;  Par* 
menter  MIfff.  Ck>.  ▼.  Hamilton,  172  Mass.  178,  70  Am.  St  Bep.  258, 
61  N.  B.  529.  Former  bankruptcy  acts,  however,  have  been  held 
not  entirely  to  supersede  state  insolvency  laws:  See  Geery's  Ap- 
peal, 4B  Conn.  289,  21  Am.  Rep.  653;  Reed  v.  Taylor,  82  Iowa,  209, 
7  Am.  Bep.  180;  note  to  Norton  v.  Cook,  28  Am.  Dec.  866. 
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VENTUEA  LAND  AND  POWER  COMPANY  t.  METNEES. 

[186  Oal.  284,  68  Pac.  81&] 

RIPARIAN  RIGHTS— BOUNDARY  OP  BIVBRr— HIGH 
AlND  LfOW  BANKS. — If  a  river  has  two  sets  of  banks,  one  confln- 
ing  the  water  when  It  is  low  and  the  other  confining  it  when  it 
is  high,  the  high  banks  form  the  trae  boundary  of  the  riyer  tn 
determining  what  land  is  riparian  thereto  and  the  rights  growing 
out  of  such  riparian  ownership,    (pp.  ISl*  134.) 

J.  L.  Murphy  and  H.  L.  Poplin^  for  the  appellants. 

J.  S.  CSiapman,  0,  Orr,  and  Barnes  &  Selhj,  for  the  respond- 
ent 


McFABLAND,  J.  When  this  case  was  in  department 
the  opinion  hereto  attached  was  prepared  by  Commissioner 
Smith.  Upon  full  consideration  of  the  case,  we  are  satisfied 
with  that  opinion  and  the  conclusion  then  reached;  and  for 
the  reasons  given  therein  the  judgment  and  order  must  be  re- 
versed. It  may  be  observed,  further,  that  this  case  differs  ma- 
terially from  the  ordinary  case  where  a  stream  runs  through 
a  valley  between  rather  low  banks  which  usually,  but  not  al- 
ways, contain  its  waters,  and  where  the  land  adjacent  to  the 
banks  differs  in  character  from  the  bed  of  the  stream,  and  is 
composed  of  arable  and  fertile  land.  In  such  a  case  the  land 
which  is  sometimes  overflowed  by  the  waters  from  the  stream 
does  not  have  the  characteristics  of  a  river  bed,  and  presents  a 
condition  very  dissimilar  to  that  of  the  land  between  what  are 
called  the  '%igh  banks''  in  the  case  at  bar.  The  latter  is  simi- 
lar in  ^^  its  general  character  to  the  part  of  the  river  bed 
lying  within  what  are  called  the  ^ow  banks.'* 
The  judgment  and  order  denying  a  new  trial  are  reyersedi 

Temple,  J.,  Harrison,  J.,  and  Garoutte,  J.,  concurred. 

SMITH,  C.  This  suit  was  brought  to  enjoin  John  Meiners 
(the  original  defendant,  now  represented  by  his  executrix), 
and  defendants  sued  by  fictitious  names  from  diverting  water 
from  the  San  Buena  Ventura  Biver,  and  to  quiet  the  title  of 
the  plaintiff  to  the  waters  of  the  river.  The  diversion  com- 
plained of  commenced  September  4,  1891,  and  has  since  been 
continuous.  *  The  complaint  was  filed  August  29,  1896.  JosA 
Bamon  Lopez  answered  as  one  of  the  fictitious  defendants. 

The  action  of  the  plaintiff  is  based  upon  its  alleged  right  as 
riparian  owner  to  the  use  of  the  waters  of  the  river  on  its  lands 
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for  irrigation  and  domestic  nses — the  amount  alleged  to  be 
necessary  for  those  purposes  being  six  hundred  inches  under 
•a  four-inch  pressure.  The  answer  of  the  defendants  sets  up 
Hheir  respective  ownership  of  the  lands  mentioned  in  the  an« 
-swer,  and  presently  to  be  described — ^which  they  allege  are 
Ti]Mirian  to  the  river — ^and  the  amounts  of  water  required  by 
iihese  lands  respectively  for  irrigation  and  domestic  uses;  and 
^lIso  an  appropriation  of  the  water  of  the  river  to  the  amount 
of  one  thousand  inches  by  Meiners^  of  date  September  4,  1891, 
•and  a  joint  ownership  of  one  hundred  and  twenty  inches  by 
▼irtue  of  a  prior  appropriation  by  the  father  of  the  defendant 
Lopez.  To  understand  the  precise  nature  of  the  issues  thus 
presented,  and  the  findings  and  evidence  with  regard  to  them,. 
an  explanation  of  the  topography  of  the  river  and  the  adjacent 
lands  wiU  be  necessary. 

The  general  course  of  the  river,  or,  rather,  of  the  part  of  it 
represented  «n  the  map  in  the  record,  is  from  north  to  south; 
and  with  reference  to  it^  the  situation  of  the  lands  of  the  par-^ 
ties  and  of  other  lands  referred  to  in  the  evidence,  is  as  follows : 
To  the  north  is  the  southwest  quarter  of  section  28,  town* 
ship  6  north,  range  23  west,  patented  June  25,  1885,  to  one 
P.  W.  Soper.  Through  this  tract  (which  is  only  incidentally 
involved)  the  course  of  the  river  is  east  and  southeast,  passing 
out  of  the  land  at  its  southeast  corner.  ^^^  From  this  point 
the  river  passes  through  the  northeast  quarter  of  section  33, 
same  township,  entered  by  one  Thelan  as  a  homestead  June  13, 
1889,  and  patented  May  16,  1892.  This  tract,  when  the  suit 
was  commenced,  was  owned  by  John  Meiners,  except  a  piece 
west  of  the  river  conveyed  by  him  to  one  Kennedy. 

Next  south  of  this,  the  course  of  the  river  is  through  the 
fractional  southeast  quarter  of  the  same  section,  patented  June 
15,  1892,  to  Francisco  Lopez,  of  which  a  rectangular  strip, 
along  its  north  side,  containing  twenty-seven  acres,  was  con- 
veyed by  him  to  Meiners,  and  is  now  the  property  of  his  estate. 

Near  the  middle  of  this  quarter  section,  at  a  point  called  the 
Sancheria  de  Matilija,  on  the  east  side  of  the  river,  is  the  north 
comer  (being  station  No.  2)  of  the  Bancho  Santa  Ana,  granted 
April  14,  1837,  and  patented  December  22,  1870,  from  which 
station  one  course  of  the  patent  runs  south  fifty-five  degrees 
twenty-six  minutes  west,  crossing  the  river,  and  the  other  south 
lix  degrees  west  to  the  east  of  the  river,  as  delineated  on  the 
map.  Of  this  part  of  the  ranch,  the  land  lying  east  of  the 
thread  of  the  river  is  the  property  of  the  plaintifi — ^the  land 
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lying  to  the  west  of  it  being  the  property  of  Mrs.  Bioe,  plaintiff 
in  another  caae  against  Meiners,  now  before  this  court  on  ap- 
peal— ^being  Los  Angeles  No.  804.  The  former  tract  contains 
about  six  hundred  and  fifty  acres^  the  latter  about  seven  hun« 
dred. 

South  of  the  eastern  part  of  the  Francisco  Lopez  tract,  and 
east  of  the  Rancho  Santa  Ana,  lies  the  fractional  northeast 
quarter,  or  lots  1  and  2,  of  section  4,  township  4  north,  range 
23  wes^  containing  sixty-eight  and  forty-eight  hundredths  acres 
of  land,  entered  as  a  homestead  April  20,  1887,  by  the  defend- 
ant  Jos6  Bamon  Lopez,  to  whom  the  receiver's  receipt  issued 
July  18,  1892.  Of  this,  a  tract  of  about  forty-five  acres  was 
conveyed  by  Lopez  to  Meiners,  leaving  the  former  about  twenty- 
three  acres  situated  in  the  northeast  comer  of  the  tract.  Meiners 
was,  igid  his  estate  now  is,  the  owner  also  of  the  northwest 
quarter  of  section  3,  same  township,  adjoining  this  tract  on  the 
east,  with  the  exception  of  a  lot  of  five  and  eighty-five  hun- 
dredths acres  in  the  southeast  comer. 

South  of  these  tracts  lies  a  tract  of  eight  hundred  and  one 
acres  of  land  acquired  by  Meiners,  April  17,  1876,  and  form- 
ing part  of  the  Rancho  Ojai^  granted  April  6,  1837,  and  pat- 
ented December  22,  1870. 

^^  The  ownership  of  the  several  tracts  of  land,  as  above 
described,  is  found  by  the  court.  The  court  also  finds  that  the 
plaintiff's  lands  are  riparian  to  the  stream,  and  about  three 
hundred  acres  thereof  susceptible  of  cultivation;  that  the  lands 
of  Meiners  in  the  northeast  quarter  and  in  the  southeast  quar- 
ter of  section  33,  township  5  north,  etc. — ^the  former  acquired 
from  Thelan,  the  latter  from  Francisco  Lopez — ^are  riparian, 
and  entitled  to  the  use  of  ten  inches  of  water,  measured  under 
a  four-inch  pressure,  and  that  his  other  lands — ^namely,  the 
forty-five  acres  in  the  northeast  quarter  of  section  4,  and  the 
northwest  quarter  of  section  3,  township  4,  etc.,  and  the  tract 
of  eight  hundred  and  one  acres  in  the  Ojai  ranch — ^and  the 
land  of  Lopez  are  not  riparian;  that  Meiners  had  diverted  the 
water  of  the  river  as  alleged  to  the  amount  of  one  hundred  and 
twenty  inches,  etc.;  that  he  and  the  defendant  Lopez  were  the 
owners  of  the  water  claimed  by  them  as  appropriated  by  Lopes 
to  the  amount  of  forty-five  inches,  etc. ;  that  by  reason  of  these 
diversions  the  flow  of  water  to  plaintiff's  land  had  been  dimin- 
ished, etc.;  and,  as  conclusions  of  law,  that  the  defendants 
were  diverting  an  amount  of  water  largely  in  excess  of  what 
they  were  entitled  to,  and  plaintiff  was  entitled  to  judgment 
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perpetually  restrainiiig  ihem  from  diverting  the  water  of  the 
riyer  in  excess  of  the  amoimt  to  which  they  were  entitled  aa 
above  found;  and  judgment  was  entered  accordingly. 

The  main  question  involved  in  the  case  is  as  to  the  finding: 
of  the  conrty  that  the  land  of  the  defendant  Meiners  in  thd 
Ojai  ranch,  and  the  Samon  Lopez  homestead  are  not  riparian* 
But  this  question  with  regard  to  the  latter  tract  is  immaterial, 
as  it  is  found  that  the  defendants  are  the  owners  of  f orly-fivo 
inches  of  water  appropriated  by  the  father  of  Lopez  while  the 
tract  was  still  public  land,  which  is  more  than  it  would  bo 
entitled  to  as  riparian  property.  The  question  will  be  consid- 
ered, therefore,  as  though  referring  to  the  Ojai  ranch  land  only» 

The  Ojai  ranch  is  the  older  grant,  but  the  Santa  Ana  randi 
was  the  first  surveyed,  and  its  east  boundary  constitutes  the 
west  boundary  of  the  former.  The  location  of  this  line  (which 
is  the  first  course  of  the  Santa  Ana  patent)  is  not  disputed* 
It  runs  northerly  from  the  beginning  point  on  the  river — a  dis* 
tance  of  about  eight  miles — ^to  station  2,  at  the  Bancheria  de 
Ifatilija,  referred  to  above,  which  is  apparently  represented 
'''*  on  the  plat  accompanying  the  patent  as  being  on  or  near 
the  river  bank.  Between  these  points  the  river  is  delineated  a* 
lying  some  distance  to  the  west  of  the  line.  There  is  also  in 
the  record — put  in  evidence  by  the  plaintiff — a  larger  map> 
made  for  the  occasion,  which  shows  in  detail  the  topography 
of  the  stream  and  its  environs.  On  this  map  ''the  water  dutn* 
nel^'  of  the  river  (as  it  is  called  by  the  surveyor  and  as  we  will 
call  it)  is  represented  by  the  blue  strip;  and  it  is  claimed  by  the 
plaintiff  that  the  elevations  along  the  outer  lines  of  the  water 
channel,  as  thus  delineated,  are  the  banks  of  the  stream,  and 
the  space  between  these  the  river  bed.  But  beyond  these  lines, 
at  varying  distances  on  either  side  of  the  stream,  there  are  rep* 
resented  on  the  map  continuous  elevations,  bounding  the  val- 
ley or  river  bottom.  The  latter  are  spoken  of  by  several  wit* 
nesses,  and  by  the  surveyor,  among  others,  as  ''the  high  banks'^ 
of  the  river;  and,  to  distinguish  these  from  what  may  be  called 
^he  low  banks'' — claimed  by  the  plaintiffs  to  be  the  banks  of 
the  river — ^we  will  make  use  of  this  expression.  The  precise 
question  involved  is  whether  the  high  or  the  low  banks  are  to 
be  taken  as  the  true  banks  of  the  river. 

On  the  west  side  of  the  river  the  high  and  low  banks  verj 
nearly  coincide;  and  this  is  the  case  on  the  east  side  along  the 
upper  stretch  of  the  river.  But  at  a  point  somewhat  above 
liatilija,  the  banks  commence  to  diverge,  the  distance  between 
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at  that  point  being  about  one  hundred  and  fifty  feet. 
C^arther  down^  about  a  mile  and  a  half,  at  a  point  a  little  be- 
the  southwest  comer  of  the  Meiners  tract  in  the  Ojai  ranch, 
banks  again  come  together;  and  below  this  point,  as  far 
«hown  by  the  map,  or  by  the  plat  in  the  Ojai  patent,  they 
ineide,  or  nearly  coincide.  Between  the  two  points  described 
e.,  Matilija  and  the  southwest  comer  of  the  Meiners  tract — 
Hike  two  banks  diverge  more  widely,  the  extreme  divergence  be- 
5u^  at  the  present  time  something  over  two  thousand  feet 
But  five  or  six  years  ago  the  water  channel  was  farther  east» 
cud  the  extreme  divergence  only  six  or  eight  hundred  or  a 
iOMTusand  feet. 

The  ground  between  the  high  banks  is  a  low^  level  flat,  in 
OBone  places  a  little  above  and  in  others  a  littl«  below  the  levd 
^  the  bed  of  the  water  channel.  The  nature  of  the  soil  may 
"he  described,  in  general  terms,  as  similar  to  that  usually  con* 
>«tituting  ^^  the  bed  of  a  stream  or  watercourse,  or,  more  spe- 
4elSeally,  as  variously  expressed  by  the  witness,  as  ^'gravel,  sand, 
iwsA  bowlders^"  '^slickens,^'  '^wash  land  made  by  the  river,'' 
"•'fiand  and  wash,"  "river  bed,*'  *T)Owlders  and  stuff  that  wash 
•4U«wn  the  river,''  etc.  Some  parts  of  it  are  susceptible  of  cul- 
-tiivmtion,  and  some  have  in  fact  been  cultivated.  It  is  inter- 
dsected  by  numerous  lateral  channels,  through  which  the  river 
ikws  in  times  of  high  water,  shifting  its  channel  at  times  from 
<me  io  the  other.  Among  these  is  a  channel  four  to  six  feet 
^eep  and  forty  to  sixty  feet  wide,  which  enters  and  passes 
^through  the  Ojai  ranch,  passing  out  of  it  at  j:he  southwest  cor- 
nier of  the  Meiners  tract.  This  is  obstructed  at  its  head  by  a 
"lank  of  bowlders,  over  which  in  times  of  flood  the  water  flows, 
MS  seems  to  have  happened  in  the  years  1884,  1885,  1886,  1889, 
718^2,  1893,  and  1895.  On  some  of  these  occasions,  the  whole 
•4>f  the  space  between  the  high  banks  had  been  covered  with 
"Water.  The  low  banks  of  the  river  have  an  elevation  of  six 
or  seven  feet  above  the  bed  of  the  water  channel,  and  are  com- 
posed of  the  same  material  as  the  adjacent  land — ^i.  e.,  bowlders, 
gravel,  etc.  Their  location  varies  with  the  water  channel, 
vwhich  shifts  frequently  from  place  to  place.  The  natural 
ttendency  of  such  changes  is  to  the  eastern  part  of  the  bottom, 
•vhich  is  the  lower;  but  owing  to  obstructions  thrown  up  by 
tthe  water,  the  actual  change  opposite  the  defendants'  land  has 
ibeen  to  the  west.  The  high  banks  of  the  river  are  about  twenlj* 
tfive  feet  high^  and  are  of  a  permanent  nature. 
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In  fhe  aboTe  statement  flie  description  of  the  river  and  th» 
land  between  the  high  banks  ia  taken  mainly  from  the  ma]^ 
introduced  by  plaintiff  and  the  testimony  of  the  surveyor,  wht> 
was  a  witness  for  the  plaintiff,  and  whose  testimony  is  con- 
firmed by  the  testimony  of  the  witness  Bice,  the  husband  of 
plaintiff  in  the  case  of  Rice  v.  Meiners,  136  CaL  292,  68  Pacu 
817.  Both  of  these  witnesses,  it  may  be  observed,  claim  th» 
bed  of  the  river  to  be  the  space  between  the  low  banks,  bnt  hoUtm 
also  speak  of  the  wider  tract  as  the  river  bed — as,  e.  g.,  the* 
former  where  he  says :  '^y  map  shows  the  width  of  the  river 
bed  there,  from  high  bank  to  high  bank";  and  the  latter  where 
he  says:  ^  saw  a  shaft  snnk  in  the  river  bed  bottom  land  of 
Mr.  Meiners  on  the  Ojai  ranch,''  etc.  These  expressions,  thougl^ 
otherwise  of  trivial  importance,  are  significant  as  showing  *•• 
the  impression  natnrally  made  on  observers  by  the  character 
of  the  ground.  vi. 

Some  light  might  have  been  thrown  on  the  question  involved? 
by  the  field-notes  of  the  surveys  in  the  two  grants — ^withonft 
which  the  plats  are  of  but  little  significance — and  by  the  Ses^ 
crees  of  confirmation,  both  of  which  are  comnionly  recited  ima 
the  patents  of  Mexican  grants.  But  in  the  absence  of  thes€7 
the  question  must  be  determined  by  the  general  principles  <^ 
the  law  applying  to  the  subject 

According  to  the  most  approved  definitions,  the  banks  <dF 
rivers  or  other  watercourses  are  *'those  boundaries  ....  whichk 
contain  their  waters  at  their  highest  flow*';  or,  as  otherwises 
expressed  by  the  same  judge,  they  are  "the  fast  land  whidbi 
confines  the  water  of  a  river  in  its  channel  or  bed,  in  its  wholes' 
width*' — ^i.  e.,  as  determined  by  its  highest  fiow:  Howard  v_ 
Ingersoll,  13  How.  415,  417.  This  accords  with  the  definitioiu 
given  in  Stone  v.  Augusta,  46  Me.  137,  to  wit:  '*By  this  ternn 
18  understood  what  contains  the  river  in  its  natural  channel, 
when  there  is  the  greatest  fiow  of  water" ;  and  also  the  defini-- 
tion  in  the  digest  cited  Angell  on  Watercourses  (section  24^ 
note  3),  viz.:  ''That  is  considered  the  bank  which  contains 
river  when  fullest"  This  definition  seems  to  have  been 
erally  accepted:  Kinney  on  Irrigation,  sec.  39,  note  43;  Oouldf 
on  Waters,  sees.  41,  46,  and  notes;  Long  on  Irrigation,  sec 
32;  Angell  on  Watercourses,  sees.  4,  24,  and  notes,  dted  supn;; 
Palmer  v.  Waddell,  22  Ean.  355,  and  Earl  v.  De  Hart,  11^  ]!IL 
J.  Eq.  280,  72  Am.  Dec.  395,  there  cited;  Sparks  Mfg.  Cou 
v.  Town  of  Newton,  57  N.  J.  Eq.  383,  384,  41  Att.  892.  I» 
the  ease  last  cited  it  was  said:  ^  find  it  quite  impossible  i» 
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distinguish^  in  the  matter  of  exclusive  title  and  riparian  right 
of  user,  between  what  counsel  for  the  defendant  classes  as 
%e8het  of  flood  water'  and  other  water.  They  are  all  parts  of 
the  running  stream,  and  as  such  become  subject  to  the  right 
of  user  by  the  riparian  owner'';  and  further  to  same  effect 
The  principle  thus  established  is  peculiarly  appropriate  to  this 
state,  where  the  changes  in  rainfall  from  year  to  year  may  be 
said  to  be  periodicaL  The  rule  is,  however,  to  be  understood 
as  qualified  by  the  principle  that  ''in  general,  in  order  to  con- 
stitute a  watercourse,  the  channel  and  banks  formed  by  the 
flowing  of  the  water  must  present  to  the  eye  •  •  •  •  the  unmis- 
takable evidences  ^^  of  the  frequent  action  of  running  water": 
Cfould  on  Waters,  sec.  264. 

The  definition  cited  from  Howard  v.  Ingersoll,  13  How.  415, 
417,  is  taken  from  the  leading  opinion  by  Wayne,  J.;  but 
Judge  Curtis  gives  a  somewhat  different  definition,  in  which 
the  character  of  the  bed  of  the  river  is  taken  as  the  distinctive 
element  of  the  definition;  and  the  bed  is  defined  as  ''that  soil 
80  usually  covered  by  water  as  to  be  distinguishable  from  the 
banks  by  the  character  of  the  soil  or  vegetation,  or  both,  pro- 
duced by  the  common  presence  and  action  of  flowing  water." 
^In  all  cases,"  he  continues,  "the  bed  of  a  river  is  a  natural 
object,  and  is  to  be  sought  for,  not  merely  by  the  application 
ef  any  abstract  rules,  but  as  other  natural  objects  are  sought 
for  and  found,  by  the  distinctive  appearances  they  present,  the 
banks  being  fast  land,  on  which  vegetation  appropriate  to 
such  land  in  the  particular  locality  grows,"  etc.  But  the  case 
comes  equally  within  this  definition.  Both  definitions  agree 
in  holding  that  the  bed  of  the  river  is  bounded  by  the  permanent 
or  fast  banks  by  which  its  waters  are  confined ;  and  in  this  case 
there  is  but  one  set  of  banks  that  can  be  thus  characterized. 
Where  there  is  a  question  between  two  such  banks — as  in  the 
view  of  Judge  Curtis  was  the  case  in  the  decision  cited — the 
considerations  adduced  by  him  should  have  a  great,  if  not  con- 
trolling, influence;  though  in  fact,  even  on  his  own  definition, 
it  is  not  clear  that  the  view  of  the  majority  was  wrong.  Judge 
Curtis  concurred  in  the  judgment.  Judges  Nelson  and  Grier 
dissented,  but  apparently  on  the  construction  of  the  grant  in- 
volved, rather  than  on  the  question  of  definition. 

I  advise  that  the  judgment  and  order  appealed  from  be  re« 
▼ersed. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing. 
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Waters  as  Boundaries  are  considered  In  the  monographic  note 
to  Allen  v.  Weber,  27  Am.  St  Rep.  56-63;  and  the  recent  cases 
of  Griffith  T.  Holman,  23  Wash.  847,  83  Am.  St  Rep.  821,  63  Pac 
239;  Grey  v.  Mayor,  60  N.  J.  Eq.  385,  83  Am.  St  Rep.  642,  45  AtL 
994;  Freeland  v.  Pennsylvania  K  R.  Oo.,  197  Pa.  St  629,  80  Am. 
St  Rep.  850,  47  Atl.  745.  As  to  the  meaning  of  "high-water  mark,** 
see  Dow  v.  Electric  Co.,  69  N.  H.  498,  76  Am.  St  Rep.  189,  45 
AtL  350;  In  re  Mlnnetonka  Lake  Improvement,  56  Minn.  513»  45 
Am.  St  Rep.  494,  58  N.  W.  295. 


ESTATE  OP  BLAKE. 

[136  Oal.  306,  68  Pac.  827.] 

BVIDBNOB  OP  EXPERTS — CRBDIBILITT.— The  testimony 
of  quallfled  experts  upon  hypothetical  questions  properly  framed  as 
to  the  mental  condition  of  a  testator  upon  a  contest  of  his  will  Is 
competent  evidence,  the  credibility  and  weight  of  which  Is  solely 
for  the  jnry.  It  Is  not  within  the  province  of  the  court  to  so  dis- 
credit snch  evidence  In  Instructions  as  to  practically  destroy  Its 
value,    (pp.  136,  139.) 

WILLS— EXECUTION  OP.— A  will  written  upon  a  blank 
form  in  which  a  blank  space  is  left  after  the  end  of  the  testamen* 
tary  provisions,  and  containing  upon  the  following  page  a  provision 
for  the  appointment  of  an  executor,  followed  by  the  clause  "in  wit- 
ness whereor*  and  signed  by  the  testator,  without  any  provision  for 
the  disposition  of  property,  or  other  provision  after  the  name  of  the 
testator,  is  properly  signed  "at  the  end  thereof^  within  the  meaning 
and  as  required  by  statute,    (p.  140.) 

A.  Daggett,  J.  J.  Dunne,  and  R.  P.  Both,  for  the  appellants. 

Bradley  &  Famsworth  and  E.  0.  Larkins,  for  the  respond- 
cnts. 

«^  THE  COUBT.  This  is  an  appeal  from  an  order  admit- 
ting  a  will  to  probate.  The  will  was  contested  by  certain 
daughters  of  deceased  upon  the  grounds  that  it  was  not  exe- 
cuted or  subscribed  by  the  attesting  witnesses  according  to  law ; 
that  deceased  was  not  of  sound  mind  at  the  time  of  its  ^^ 
execution;  and  that  it  was  procured  by  fraud  and  undue  in- 
fluence. A  jury  was  impaneled,  and  the  various  issues  sub- 
mitted to  it,  upon  which  a  special  verdict  was  returned  upon 
each  issue  in  favor  of  the  proponents  of  the  will. 

Upon  the  issue  as  to  the  mental  condition  of  deceased,  the 
contestants  examined  certain  physicians  as  experts,  and  asked 
the  said  experts  certain  hypothetical  questions,  based  upon  sup- 
posed conditions  and  certain  facts  claimed  to  be  shown  by  the 
evidence.    No  objection  was  made  as  to  the  qualifications  of 
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the  said  physicians  as  experts,  nor  as  to  the  form  of  the  hypo* 
thetical  questions.  These  physicians  all  stated  that  in  their 
opinion  a  person  such  as  described  in  the  hypothetical  qnestionsr 
was  of  unsound  mind.  The  code  provides  tiiat  evidence  may  be 
given  of  the  fact  as  to  the  opinion  of  a  person  on  a  question  of 
science  when  he  is  skilled  therein:  Code  Civ.  Froc.,  sec.  1870, 
subd.  9. 

The  court  below,  at  the  request  of  contestants,  in  the  instmo- 
tion  numbered  twenty-six  correctly  stated  the  law  to  the  jury^ 
as  follows:  '^The  law  recognizes  and  receives  the  testimony  of 
duly  qualified  medical  expert  witnesses.  Such  an  expert  must, 
of  course,  be  qualified  according  to  law.  A  mere  opportunity 
afforded  for  observation  will  not  constitute  a  person  an  expert, 
lie  must  have  been  educated  in  the  business  about  which  he 
testifies,  or  it  must  be  first  shown  that  he  has  acquired  actual 
skill  and  scientific  knowledge  concerning  the  subject  matter 
involved.  When  such  experts  are,  however,  duly  qualified,  the 
law  recognizes  and  receives  their  testimony,  and  in  arriving 
at  a  conclusion  concerning  the  issues  involved  in  this  cause, 
you  may  take  into  consideration  their  testimony  and  award  to 
it  such  value  as  in  your  judgment  it  deserves." 

But  the  court,  at  the  request  of  proponents,  charged  the 
jury  as  follows :  "Medical  witnesses  have  been  examined  in  this 
contest,  and,  so  far  as  their  testimony  is  dependent  upon  hypo* 
thetical  questions,  the  court  instructs  you  that  the  testimony 
of  experts  is  frequently  unsatisfactory,  and  many  times  unre* 
liable;  it  is  unsatisfactory,  because  it  cannot  convey  to  our 
minds  the  precise  reasons  why  the  conclusions  are  reached ;  and 
it  is  unreliable,  because  it  is  frequently  based  upon  speculations 
instead  of  facta.  Experts  in  the  exact  sciences  and  in  •^ 
mechanics,  who  base  their  opinions  upon  the  laws  of  nature 
End  of  the  exact  sciences,  and  their  own  experiences  with  those 
laws,  have  tangible  facts  before  them;  but  where  the  opinion* 
are  based  upon  speculation,  where  the  subject  of  the  inquiry^ 
namely,  the  operation  and  condition  of  the  human  mind — is 
beyond  the  possibility  of  human  knowledge,  we  should  receive 
those  opinions  as  at  least  uncertain.  So  when  we  see  a  person 
perform  such  or  such  an  act,  we  can  form  an  opinion  whether 
the  act  is  rational  or  irrational,  whether  it  is  consistent  with 
the  standard  of  average  human  intelligence  and  reasonableness; 
but  when  we  advance  to  speculations  upon  what  would  or  would 
not  follow  upon  some  supposed  existence  of  mental  conditions, 
we  go  beyond  the  scope  of  knowledge  and  tread  upon  the  realm 
ef  imagination  or  conjecture. 
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'TTou  are  instructed,  therefore,  that  while  we  receive  and 
you  will  take  into  consideration  the  opinion  of  experts,  such 
opinions  are  not  entitled  to  as  much  weight  as  facts,  especially 
where  there  is  a  conflict  between  an  opinion  and  a  fact;  when 
a  fact  is  established,  it  is  a  fact,  and  cannot  be  overcome;  while 
an  opinion  is  but  an  opinion,  and  it  may  be  true  and  it  may  be 
untrue.  Opinions  of  different  experts  are  often  diametrically 
opposed  to  each  other,  even  when  based  upon  the  same  sup- 
posed conditions.'* 

It  is  contended  that  the  latter  instruction  is  erroneous,  as 
matter  of  law,  and  also  contradictory  of  the  instruction  given 
on  the  same  question  at  contestants'  request,  and  we  think  the 
contention  correct. 

The  testimony  of  the  experts  was  competent,  and  went  to 
the  very  gist  of  the  claim  made  by  contestants.  By  the  in- 
struction the  court  so  discredited  it  as  to  practically  destroy 
it.  The  jury  could  not  but  see  that  the  judge  had  a  very 
poor  opinion  of  testimony  of  this  character.  The  jury  were 
told  that  it  was  unsatisfactory  and  the  reason  why  it  was  so* 
They  were  further  told  that  it  was  unreliable  and  the  reason 
why  it  was  so.  Not  only  this,  but  to  make  assurance  doubly 
sure,  they  were  told  that  opinions  of  experts  are  not  entitled 
to  as  much  weight  as  facts,  and  that  such  opinions  based  upon 
the  same  supposed  conditions  are  often  diametrically  opposed 
to  each  other.  While  the  opinion  of  the  judge  •^  may  have 
reasons  to  support  it,  it  was  not  proper  for  him  to  give  his 
opinion  to  the  jury.  Neither  was  it  proper  for  him  to  give 
the  jury,  in  the  inofcruction,  an  argument  as  to  the  reasons 
why  such  evidence  in  his  opinion  was  unreliable  and  unsatis- 
factory. The  judge  may  have  been  of  the  opinion  that  the 
common-law  rule,  by  which  the  parties  in  interest  were  not 
competent  witnesses,  is  the  better  rule.  Suppose  such  to  have 
been  his  opinion,  and  he  had  told  the  jury  that  the  parties  had 
testified,  and  then  told  them  further  that  the  testimony  of 
parties  is  unreliable  and  unsatisfactory  because  experience  has 
proven  that  in  many  cases  parties  will  not  tell  the  truth  against 
{heir  interests.  Would  anyone  doubt  that  such  an  instruction 
would  be  error?  The  judge,  if  allowed  to  express  his  opinion 
ts  to  one  class  of  evidence,  would  be  allowed  to  do  so  as  to 
others  and  we  would  have  some  evidence  discredited  in  every 
case,  depending  upon  the  particular  views  and  prejudices  of 
the  judge  presiding.  In  the  opinion  of  one  judge  the  testi- 
mony of  a  relative^  of  another  the  testimony  of  a  colored  man. 
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might  be  singled  out  and  discredited^  and  so  on  as  to  all  classej 
of  evidence  and  of  witnesses.  The  code  makes  the  testimony 
of  the  physicians  admissible.  '^Eyidence  may  be  given  of  the 
following  facts:  •  •  •  .  The  opinion  of  a  witness/'  etc  The 
jury  may  determine  whether  or  not  the  opinion  is  reliable. 
The  opposite  party  is  given  full  opportunily  to  cross-examine 
and  show  the  reasons  upon  which  the  opinion  is  based.  He 
is  further  given  full  opportunity  to  argue  before  the  jury  the 
credibility  of  such  evidence,  and  of  all  evidence,  and  the  jaiT 
will  thus  probably  arrive  at  the  truth.  The  judge,  under  our 
system,  is  not  allowed  to  charge  juries  as  to  the  facts,  but  may 
state  the  testimony  and  declare  the  law.  There  is  no  law  that 
declares  that  the  testimony  of  experts  is  unsatisfactory  and 
unreliable.  If  so,  the  law  should  not  allow  it  to  be  given  in 
evidence.  It  is  said  by  Lawson  in  his  work  on  Expert  and 
Opinion  Evidence,  second  edition,  page  181:  '*The  credibility 
of  the  experts,  the  weight  to  be  given  to  their  testimony,  is 
as  much  the  province  of  the  jury  to  determine  as  any  other 
class  of  witnesses ;  and  henoe  the  courts  in  most  of  the  states, 
is  not  permitted  to  advise  the  jury  in  the  matter  at  all,  or  to 
assume  to  instruct  as  to  whether  expert  or  nonexpert  evidence 
has  greater  weight." 

It  was  said  by  the  supreme  court  of  Indiana,  in  Goodwin  v. 
'^^  State,  96  Ind.  663,  in  speaking  of  witnesses  and  expert 
testimony:  "As  both  kinds  of  evidence  are  competent,  the  jury 
are  charged  with  the  duty  of  determining  the  weight  and  effect 
of  the  evidence  in  each  particular  case,  and  the  court  has  no 
right  to  charge  them  to  give  preferences  to  the  one  class  over 
the  other." 

In  Langford  v.  Jones,  18  Or.  307,  22  Pac.  1064,  the  lower 
court  had  charged  the  jury  that  the  evidence  of  medical  ex- 
perts "is  to  be  received  with  caution,"  and  in  an  opinion  writ- 
ten by  the  chief  justice  the  court  said:  'I  think  that  char- 
acter of  evidence  stands  upon  the  same  footing  as  any  other. 
The  code  (section  706,  and  subdivision  9  thereof)  provides,  in 
effect,  that  the  opinion  of  a  witness  on  a  question  of  science, 
art,  or  trade,  when  he  is  skilled  therein,  may  be  given  in  evi- 
dence on  the  trial,  and  it  makes  no  distinction  between  that 
character  of  evidence  and  any  other.  I  do  not  see,  therefore, 
by  what  authority  the  circuit  court,  if  it  had  so  intended,  could 
hold  that  such  evidence  should  be  received  with  caution." 

In  Pannell  v.  Commonwealth,  86  Pa.  St.  260,  the  lower 
court  had  told  the  jury  that  in  the  case  he  questioned  very 
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much  whetlier  ihefj  would  realize  much  if  any  yaluable  aid 
from  the  tefitimony  of  the  experts.  The  court  in  its  opinion 
said:  '?et  when  the  court  came  to  apply  the  testimony  to  the 
case  trying,  its  effect  was  almost  destroyed.  We  see  no  especial 
circumstances  in  this  case  to  justify  the  taking  from  the  evi- 
dence of  these  medical  witnesses  that  consideration  to  which 
the  testimony  of  experts  is  generally  entitled.'* 

So  the  supreme  court  of  Mississippi,  in  Louisville  etc.  B. 
R.  Co.  T.  Whitehead,  71  Miss.  451,  42  Am.  St.  Eep.  472,  15 
South.  890,  in  commenting  upon  a  similar  instruction,  said: 
'The  singling  out  of  the  witnesses  supposed  to  have  been 
expert  witnesses  (whether  they  were  or  not  it  is  unnecessary 
for  us  to  determine)  for  discrediting  remarks  hy  the  court, 
and  the  unfavorably  contrasting  their  evidence  with  the  other 
evidence  in  the  case,  was  in  disregard  of  section  732  of  the  code 
of  1892.** 

It  is  needless  to  multiply  quotations^  but  the  following  cases 
are  cited,  aa  supporting  the  rule  here  adopted:  Wannack  v. 
Mayor  etc.,  53  Ga.  162;  State  v.  Hundley,  46  Mo.  414;  Louis- 
ville etc.  B.  E.  Co.  V.  Malone,  109  Ala.  509,  20  South.  33; 
City  of  Kansas  *^^  v.  Hill,  80  Mo.  523;  Beever  v.  Spangler, 
93  Iowa,  576,  61  N.  W.  1072 ;  Ryder  v.  State,  100  Ga.  528,  62 
Am.  St.  Rep.  334,  28  S.  E.  246. 

In  this  state  it  has  been  held  error  for  the  judge  below  to  ex- 
press an  opinion  that  a  witness  is  a  person  of  respectability 
(McMinn  v.  Whelan,  27  Cal.  319) ;  to  state  to  the  jury  that 
verbal  admissions  of  a  party  should  be  received  with  great 
caution  (Kauffman  v.  Maier,  94  Cal.  282,  29  Pac.  481) ;  to 
tell  the  jury  that  a  certain  fact  was  a  strong  circumstance 
(People  V.  Ah  Sing,  59  Cal.  401) ;  to  tell  the  jury  that  a  wit- 
ness had  contradicted  herself  several  times  (People  v.  Wil- 
lard,  92  Cal.  489,  28  Pac.  585)  ;  to  state  to  the  jury  that  they 
may  consider  the  probabilities  of  a  certain  class  of  witnesses 
telling  the  truth  (People  v.  Christensen,  85  Cal.  568,  24  Pac. 
888) ;  to  single  out  a  witness  or  class  of  witnesses  with  remarks 
as  to  their  credibility  (Thomas  v.  Gates,  126  Cal.  1,  58  Pac. 
315) ;  and  to  state  to  the  jury  that  circumstantial  evidence  is 
not  entitled  to  a  less  degree  of  credit  than  direct  evidence  (Peo- 
ple V.  Vereneseneckockockhoff,  129  Cal.  499,  58  Pac.  156,  62 
Pac  111 ;  People  v.  O'Brien,  130  Cal.  3,  62  Pac.  297.)  We  are 
cited  by  respondent  to  Grigsby  v.  Clear  Lake  Water  Co.,  40  CaL 
396,  and  People  v.  Barthleman,  120  Cal.  7,  52  Pac.  112,  as  sup- 
porting contrary  views  to  what  has  been  herein  said. 
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In  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal.  396,  the  remarks 
of  the  learned  judge  were  made  in  holding  that  the  testimony 
of  one  Brown,  an  expert,  ought  to  have  been  admitted*  What 
is  said  as  to  the  evidence  of  experts  being  received  wil^  caution 
is  correct,  but  the  judge  did  not  say  that  the  court  could  dis- 
credit the  evidence  after  it  had  been  received  by  remarks  to 
the  jury.  In  People  v.  Barthleman,  120  Cal,  7,  52  Pac.  112, 
the  court  below  had  instructed  the  jury  that  evidence  of  cer- 
tain physicians  should  be  viewed  with  scrutiny  and  received 
with  great  caution.  The  court  did  not  approve  of  the  instruc- 
tion, but  said  that  it  told  the  jury  to  do  what  they  should  have 
done  without  any  instruction,  and  that  the  giving  of  the  in« 
struction  **wa8  not,  at  least,  prejudicial  error."  The  proposi- 
tion that  the  instruction  was  erroneous  does  not  seem  to  have 
t>een  very  strongly  contended  for,  because  the  opinion  com- 
mences the  discussion  of  it  by  saying  '^there  is  some  conten- 
tion  that  the  court  erred  in  giving,"  etc. 

The  case  is  clearly  distinguishable  from  this.  The  jury  were 
not  told  that  the  evidence  was  '^unreliable,"  nor  that  it  '^ 
was  '^unsatisfactory,"  nor  that  ''it  was  not  entitled  to  as  much 
weight  as  facts." 

As  the  case  must  be  sent  back  for  a  new  trial,  it  is  proper 
to  dispose  of  the  contention  of  appellant  that  the  will  was 
not  subscribed  at  the  end  thereof.  This  contention  is  based 
upon  the  fact  that  the  will  was  written  on  a  blank  form,  and 
after  the  end  of  the  testamentary  provisions  is  a  blank  space 
with  lines  of  more  than  half  a  page  on  which  there  is  no  writ- 
ing or  printing.  On  the  following  page,  under  the  heading 
^Ijastly"  the  provision  as  to  the  appointment  of  the  executrix 
is  made;  then  follow  the  clause  "In  witness  whereof,"  etc.} 
and  the  name  "Thomas  M.  Blake."  We  think  the  will  was 
signed  "at  the  end  thereof  within  the  meaning  of  the  statute. 
There  is  no  provision  as  to  the  disposition  of  property,  or  pro* 
vision  of  any  other  kind  after  the  name  of  the  testator.  The 
name  was  signed  at  the  end,  but  not  immediately  at  the  end 
of  the  testamentary  provisions.  It  was  not  necessary  for  the 
signature  to  have  been  on  the  first  or  second  line  below  the 
testamentary  clauses.  The  many  cases  cited  by  appellant  are 
not  in  point.  In  all  of  them  the  signature  was  followed  by 
some  danse  containing  what  was  intended  as  a  part  of  the 
will. 

It  is  not  necessary  to  notice  the  many  criticisms  of  appellant 
as  to  the  admissibility  of  evidence  and  the  rulings  thereon; 
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except  to  say  that  many  of  them  are  exceedingly  hypercritical 
and  without  merit  In  case  any  of  them  are  of  sufficient  merit 
to  verge  upon  the  border  of  error,  it  ia  to  be  presumed  they 
will  not  again  occur. 

The  order  is  reversed  and  the  cause  remanded. 

Hearing  in  Bank  denied. 


Expert  Witness  Is  to  be  Judged  from  the  same  standpoint  as 
any  other  witness:  People  v.  Seaman,  107  Mich.  348,  61  Am.  St.  Rep. 
826»  65  N.  W.  203.  An  Instruction  that  the  evidence  of  an  expert  Is 
to  be  received  with  caution  has  been  held  erroneous:  Louisville  etc. 
Ry.  Co.  V.  Whitehead,  71  Miss.  451,  42  Am.  St  Rep.  472,  15  South. 
890.  Oompare  Bateman  v.  Ryder,  106  Tenn.  712,  82  Am.  St  Rep. 
910,  64  &  W.  48.  The  Jury  should  be  left  untrammeled  to  pass  upon 
Uie  credibility  of  all  witnesses:  Ryder  ▼.  State^  100  Ga.  528,  62 
Am.  St  Rep.  834,  28  &  E.  246. 

A  Will  may  be  Written  on  separate  sheets  of  paper:  Woodruff 
▼.  Hundley,  127  Ala.  640,  86  Am.  St  Rep.  145,  29  South.  Oa  As  to 
what  amounts  to  subscribing  a  will  at  the  end  when  it  is  written 
on  a  folded  blank  form,  see  Matter  of  Andrews,  162  N.  Y.  1,  76 
Am.  St  Rep.  294,  66  N.  E.  529;  Matter  of  Whltn^,  168  N.  Y.  258^ 
00  Am.  St  Bep.  616^  47  N.  IL  272. 
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PUBLIC  LANDS— DECISION  OP  LAND  DEPARTMENT.— 
The  decision  of  the  United  States  land  department  upon  any  que** 
tlon  of  fact.  In  determining  the  right  of  a  person  to  receiye  a 
patent  to  public  land.  Is,  In  the  absence  of  fraud,  mistake,  or  Im- 
position, conclusive  upon  other  tribunals,    (p.  146.) 

PUBLIC  LANDS— DECISION  OP  LAND  DEPARTMENT^ 
IDRROR  OR  MISTAKE!.— If  the  United  States  land  department,  in 
making  Its  determination  of  fact  as  to  the  person  entitled  to  receive 
a  patent  to  public  land,  has  disregarded  the  law  applicable  thereto, 
or  has  erred  In  Its  construction  of  the  law,  or  by  reason  of  mistake 
has  Issued  to  one  person  a  patent  for  the  land,  which  upon  undis- 
puted facts  should  have  been  Issued  to  another  who  has  contested 
bis  claim,  the  patentee  must  be  held  a  trustee  for  the  contestant 
in  proceedings  to  be  taken  in  equity,    (p.  146.) 

PUBLIC  LANDS— DECISION  OP  LAND  DEPARTMENT  — 
REVIEW  BY  SUCCESSOR.— The  decision  of  a  Secretary  of  the 
Interior  against  a  public  land  claimant  is  not  res  judicata  of  the 
jurisdlctloB  of  his  successor  in  otiice  to  review  such  decision  and 
the  facts  involved,  and  if  in  his  opinion  an  error  of  law  has  been 
committed,  to  set  aside  the  decision  and  thereafter  proceed  accord- 
ing to  the  law.    (p.  147.) 

PUBLIC  LANDS— AUTHORITY  OP  SECRETARY  OP 
INTERIOR. — ^The  supervisory  authority  conferred  upon  the  Sec- 
retary of  the  Interior  over  the  disposal  of  public  lands,  and  to  order 
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the  Issuanoe  of  patents  therefor,  Is  not  lost  by  the  fact  that  he  has 
erred  in  a  former  decision,  or  that  he  has  repeated  the  error  once 
or  many  times  by  denying  a  motion  to  set  it  aside  or  re-examine 
his  action.    0>  147.) 

JUDGMBNTS.--RULB  OP  RBS  JUDICATA  has  no  applica- 
tion to  orders  or  rulings  made  from  time  to  time  during  the  pendency 
of  an  action  or  proceeding  In  the  same  tribunal,  and  applies  only 
when  there  has  been  a  final  judgment  While  the  action  Is  pendinir 
before  the  same  tribunal,  there  is  no  limit  to  its  power  to  review 
any  rulings  it  may  have  made,  or  to  permit  a  reargument  upon  any 
proposition  involved,  and  if  error  has  been  committed,  it  makes  no 
difference  whether  it  was  committed  by  the  officer  then  presidlnir 
over  the  tribunal  or  by  his  predecessor  in  ofllce  so  far  as  the  power 
to  correct  it  is  concerned,    (p.  148.) 

PUBLIC  r^ND&-DEX3ISI0N  OP  LAND  DEPARTMENT- 
POWER  OF  REVIEW.— The  authority  of  the  Secretary  of  the  In- 
terior to  review  or  set  aside  a  former  decision  relating  to  publle 
lands  cannot  be  taken  away  by  any  rules  of  procedure  which  he 
may  formulate.  He  cannot  devest  himself  of  the  supervisory  duty 
Imposed  upon  hlm.but  he  may  suspend  or  disregard  any  rule  of 
procedure  established  by  him  in  any  particular  case  if  the  ends  of 
Justice  require  it    (p.  149.) 

PUBLIC  LANDS.— MATTERS  OP  MERB  PROCEDURB 
before  the  United  States  land  department  are  questions  of  fact,  the 
decision  of  which  thereby  cannot  1ti  the  absence  of  frauds  be  re- 
Tiewed  in  any  other  tribunal,    (p.  140.) 

PUBLIC  LANDS— EQUITABLE  RIGHTS  OF  CLAIMANT. 
A  public  land  claimant  though  he  has  failed  to  comply  strictly 
with  the  terms  of  the  statute  has  a  right  in  the  absence  of  an 
adverse  claim,  to  have  his  equitable  rights  passed  upon  by  the 
commissioner  of  the  general  land  oflice  and  referred  to  the  board 
of  equitable  adjudication  created  for  that  purpose,  and  a  decision 
thereby  in  his  favor  is  a  sufficient  answer  to  a  daim  that  he  has 
not  strictly  complied  with  the  statute,  and  entitles  him  to  a  patent 
<pp.  149,  150.) 

PUBLIC  LANDS  —  ADVERSE  CLAIMS  TO  DESERT 
LAND. — A  contestant  by  simply  bringing  information  to  the  gov- 
ernment that  a  desert  land  claimant  is  in  default  does  not  become 
an  adverse  claimant  to  the  land  by  virtue  of  the  contest:  :ind 
cannot  though  successful  therein,  acquire  a  preferred  right  of 
entry  on  the  land,  so  as  to  preclude  a  determination  of  the 
equitable  rights  of  the  original  claimant    (p.  151.) 

PUBLIC  LANDS  —  ADVERSE  CLAIMS  TO  DESERT 
LAND.— A  contestant  cannot  become  an  adverse  claimant  to 
desert  land  segregated  under  the  entry  of  a  claimant  by  an  at- 
tempted adverse  entry  of  the  land  under  homestead  and  timber 
culture  acts.  Such  entry  is  subordinate  to  the  original  entry  until 
it  is  finally  determined,  and  a  determination  that  the  original  en- 
try  man  is  entitled  to  a  patent  necessarily  determines  that  his  entry 
has  never  lapsed,  and  that  there  was  no  time  when  the  claim  of 
the  contestant  could  become  adverse,    (p.  151.) 

APPEAL  AND  ERROR.— A  FINDING  NOT  SUPPORTED 
BY  THE  EVIDENCE  does  not  require  a  new  trial  or  a  reversal, 
if  such  finding  is  upon  an  Irrelevant  or  immaterial  issue,  and  the 
judgment  is  sufficiently  sustained  by  other  findings  and  they  are 
supported  by  the  evidence,    (pp.  151,  152.) 

APPEAL  AND  ERROR.— A  brief  highly  disrespectful  to  the 
Judge  who  tried  the  cause  nnd  to  the  officers  of  the  land  depart- 
ment of  the  United  States  will  be  stricken  from  the  files  of  the  ap- 
pellate court    (p.  152.) 
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B«  E.  Houghton,  for  the  appellanta. 

Parington  &  Adair,  Gkrber  &  Oarber,  Garber,  Creeswell  & 
Garber,  and  Harris  &  Swanwick,  for  the  respondenta. 

•*®  HARRISON,  J.  The  plaintiff  brought  these  actions  to 
recover  from  the  appellants  the  possession  of  section  30,  town- 
fihip  2  sonth,  range  4  west,  S.  B.  M.,  in  the  county  of  River- 
aide,  for  which  be  had  received  a  patent  from  tiie  United 
States.  The  appellants  denied  his  title  to  the  demanded  prem- 
ises, and  alleged  as  a  defense,  and  also  by  way  of  cross-corn- 
plaint^  certain  f  acts^  by  virtue  of  which  they  claimed  that  they 
▼ere  entitled  to  receive  patents  for  the  land,  and  that  the 
plaintiff  should  h&  held  to  hold  the  same  in  trust  for  thern^ 
and  be  decreed  to  convey  the  land  to  them. 

*^^  At  the  trial  of  the  causes  the  following  facts  irere  estab- 
lished:  The  plaintiff  filed  with  the  register  and  receiver  of  the 
land  oflBce  on  March  1^  1882,  an  application  under  the  United 
States  desert  land  act  of  1877,  for  entry  of  the  section  in  con- 
troven^.  He  did  not  complete  the  reclamation  of  the  land 
so  as  to  bring  water  thereon  within  the  period  of  three  years 
required  by  that  act,  and  on  January  23,  1886,  Gunther,  New- 
man, and  Atwater,  the  appellants  herein,  filed  afiSdavits  setting 
forth  that  fact,  and  asked  that  his  entry  of  the  land  be  declared 
canceled  and  forfeited  to  the  United  States.  The  register  and 
receiver  refused  to  entertain  the  contest,  on  the  ground  that 
{here  was  at  that  time  pending  before  the  Secretary  of  the  In- 
terior an  appeal  involving  the  plaintiff's  right  to  enter  the 
land.  Gunther,  Newman,  and  Atwater  appealed  from  this  de- 
cision to  the  commissioner  of  the  general  land  office,  and  on 
March  9,  1886,  that  officer  affirmed  the  action  of  the  register 
and  receiver.  From  this  decision  they  appealed  to  the  Secre- 
tary of  the  Interior.  Before  this  appeal  was  heard  the  former 
appeal,  involving  the  plaintiff's  right  to  enter  the  land,  was 
decided  in  his  favor,  and  thereafter,  January  25,  1887,  the 
commissioner  made  an  order  in  which,  after  referring  to  said 
decision,  he  directed  a  hearing  to  be  had  before  the  register 
and  receiver  to  determine  whether  the  land  embraced  in  the 
plaintiff's  entry  had  been  irrigated  within  the  time  required 
by  law.  Upon  the  hearing  had  in  pursuance  of  this  order,. 
the  register  and  receiver  rendered  their  decision,  March  20, 
1888,  that  the  land  had  not  been  so  irrigated,  and  recommended 
that  on  that  account  the  entry  should  be  canceled.  Gage  ap- 
pealed to  the  commissioner  of  the  general  land  office,  and  on 
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March  27,  1890,  that  officer  reversed  the  decision,  holding  that 
the  contestants  had  no  adverse  cladm  to  the  land  in  dispute 
within  the  meaning  of  the  law,  and  that,  owing  to  the  equities 
shown  by  Gage  upon  the  hearing,  the  case  should  be  referred 
to  the  board  of  equitable  adjudication,  for  the  purpose  of  de- 
termining whether  under  the  circumstances  of  the  case  his 
failure  to  reclaim  the  land  within  the  time  should  defeat  his 
right  to  a  patent.  From  this  decision  Ounther,  Newman,  and 
Atwater  appealed  to  the  Secretary  of  the  Interior,  and  on  Au- 
gust 1,  1892,  that  officer  reversed  the  decision  of  the  com- 
missioner. ^^  Gage  thereupon  filed  a  motion  with  the  Sec- 
retary of  the  Interior  for  a  review  of  his  decision,  and  on 
Marcdi  8,  1893,  this  motion  was  denied  and  a  copy  of  the  de- 
•dsion  thereon  sent  to  the  register  and  receiver,  March  15, 1893. 
Secretary  Noble,  by  whom  these  decimons  were  made,  was  suc- 
ceeded in  the  Department  of  the  Interior,  on  March  4^  1893, 
by  Secretary  Smith. 

At  the  time  that  Gunther,  Newman,  and  Atwater  filed  their 
<x)nte8t  against  the  entry  of  Gage,  July  23,  1886,  they  also 
presented  to  the  register  and  receiver  affidavits,  and  filed  ap- 
plications thereunder,  for  the  purpose  of  making  homestead 
and  timber  culture  entries  for  different  portions  of  said  sec- 
tion. The  register  and  receiver  refused  to  entertain  said  ap- 
plications, upon  the  ground  of  the  aforementioned  appeal  be- 
fore the  Secretary  of  the  Interior  with  reference  to  Gage's  right 
to  enter  the  land.  From  this  refusal  they  took  an  appeal  to 
the  commissioner  of  the  general  land  office,  and  on  March  9, 
1886,  that  officer  affirmed  the  action  of  the  register  and  re- 
ceiver. After  the  rendition  of  the  Secretary's  decision,  August 
1^  1892,  but  before  the  decision  had  been  transmitted  to  the 
register  and  receiver — ^viz.,  August  3,  1892 — Gunther,  New- 
man, and  Atwater  entered  upon  the  land,  claiming  the  right  to 
its  possession  by  virtue  of  the  entries  theretofore  offered  by 
them,  and  thereafter  cultivated  the  same,  and  afterward  gave 
notice  that  they  would  make  final  commutation  proof  under 
their  said  homestead  entries  in  accordance  with  the  homestead 
act.  At  the  hearing  upon  the  taking  of  this  proof  Gage  filed  a 
protest  against  their  claims,  but  the  register  and  receiver  held 
that  they  had  complied  with  the  law  and  were  entitled  to 
^nter  the  land  under  the  homestead  act.  Prom  this  decision 
Oage  appealed  to  the  commissioner  of  the  general  land  office, 
and  on  August  4,  1894,  that  officer  affirmed  the  decision  and 
directed  that  they  should  be  permitted  to  make  their  payment. 
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And  reoedve  their  final  certificates  for  said  Iand«  From  this 
decision  Gage  appealed  to  the  Secretary  of  the  Interior,  and 
on  April  13,  1895,  while  this  appeal  was  pending,  filed  with 
the  Secretary  a  petition  for  a  reconsideration  of  the  evidence 
upon  the  contest  against  his  desert  land  entry,  and  a  review  of 
the  decision  of  August  1,  1892,  and  for  a  consolidation  of 
the  several  cases.  A  protest  against  this  application  and  a  brief 
thereon  were  made  by  the  ***  appellants  herein  and  filed  with 
the  Secretary  of  the  Interior,  and  on  Septemiber  26,  1895,  the 
Secretary  rendered  a  decision  by  which  he  set  aside  the  de- 
cision of  his  predecessor.  Secretary  Smith,  and  reopened  the 
case  upon  the  appeal  from  the  decision  of  the  comanissioner  of 
the  general  land  office  in  reference  to  Gage's  desert  land  entry, 
and  directed  that  he  be  allowed  to  carry  his  final  proof  before 
the  board  of  equitable  adjudication,  to  be  passed  on  by  them, 
and  that  in  the  meantime  the  entries  of  Ounther,  Newman, 
and  Atwater  should  stand  suspended,  to  be  disposed  of  as 
should  be  indicated  by  the  finijiing  of  that  board.  In  the 
opinion  rendered  by  him  (Gage  v.  Atwater,  21  Land  Dec.  Dep. 
Int.  211)  will  be  found  a  fuller  statement  of  the  facts  and 
history  of  the  controversy  between  the  respondent  and  appel- 
lants herein,  tfnder  this  decision  the  commissioner  of  the 
general  land  ofiioe  directed  the  register  and  receiver  that  the 
said  homestead  entries  be  suspended  to  await  the  action  of 
the  board  of  equitable  adjudication  upon  Gage's  final  proof, 
and  that  the  timber  entries  being  in  conflict  with  Gage's  final 
proof,  should  also  stand  suspended.  A  motion  on  behalf  of 
the  appellants  herein  for  a  review  of  this  decision,  was  denied 
by  the  Secretary  of  the  Interior,  October  21,  1895.  Upon  the 
reference  of  Gage's  final  proof  to  the  board  of  equitable  adju- 
dication, the  recommendation  of  the  commissioner  of  the  gen- 
eral land  office  that  a  patent  be  issued  to  him  wa6  approved 
April  20,  1896,  and  on  April  21,  1896,  the  patent  therefor  was 
issued  to  him. 

Very  extended  and  elaborate  briefs  have  been  filed  on  behalf 
of  the  respective  parties,  wherein  numerous  questions  have 
been  discussed,  with  citations  of  authority  in  their  support. 
The  greater  number  of  these  questions  are,  however,  subordi- 
nate to  a  few  ultimate  propositions  and  the  principles  control- 
ling their  determination,  and  need  not  be  specifically  consid- 
ered. 

The  land  department  of  flie  Umted  States  has  been  created 
the  tribunal  for  determnning  the  right  under  the  laws  of  the 
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TTnited  States  of  any  peiBon  to  receiye  a  patent  for  any  of  Urn 
public  landiBy  and  that  tribunal  is  Tested  with  jurisdiction  ta 
determine  all  questions  of  fact  that  may  arise  in  any  contro* 
versy  respecting  siuch  right.  As  a  necessary  result  therefrom^ 
the  determination  iby  this  tribunal  of  any  question  of  fact  is 
conclusive  upon  all  other  tribunals  wherever  such  questions  *** 
may  be  presented.  The  character  of  the  land^  whether  it  is 
subject  to  entry  under  the  laws  invoked  therefor^  the  qualifi- 
cationa  of  the  entryman,  the  extent  of  the  improvement  or 
reclamation  made  by  him,  whether  such  improvement  is  a  8u£S* 
cient  compliance  with  the  statutory  provisions  for  entitling 
him  to  a  patent^  or  whether  it  has  been  made  within  the  time 
prescribed  by  statute,  or,  if  not,  whether  the  reasons  offered 
by  him  are  sufficient  to  condone  such  failure,  or  any  default 
on  his  part,  whether  be  has  been  guilty  of  ladies,  or  exercised 
sufficient  diligence,  axe  all  questions  of  fact  to  be  submitted 
to  and  determined  by  the  land  department,  and  the  issuance 
of  a  patent  for  the  land  is  a  final  determination  by  that  tribu- 
nal of  the  existence  of  all  facts  depending  upon  testimony 
which  are  necessary  to  entitle  him  to  the  patent,  and,  in  the 
absence  of  fraud^  mistake,'  or  imposition,  such  facts  are  not 
subject  to  a  re-examination  in  any  other  tribunal.  If,  how- 
ever,  in  making  such  determinations  of  fact,  that  tribunal  has 
disregarded  the  law  applicable  thereto,  or  has  erred  in  its  con- 
struction of  the  law,  or  by  reason  of  mistake  has  issued  to  one 
person  a  patent  for  the  land,  which  upon  undisputed  facts 
should  have  been  issued  to  another  who  has  contested  his 
claim,  and  has  shown  himself  entitled  to  the  patent,  the  per^ 
son  in  whose  favor  the  patent  was  issued  will  be  held  to  hold 
the  land  for  the  benefit  of  the  one  to  whom  it  should  have 
issued.  Proceedings  for  this  purpose  are,  however,  to  be  taken 
in  a  court  of  equity,  and  are  to  be  governed  by  the  rules  of 
equity  procedure. 

The  allegations  of  fraud  relied  upon  by  the  appellants  were 
found  against  them  by  the  superior  court,  and  the  evidence 
set  forth  in  the  record  sufficiently  sustains  'Qioee  findings. 
The  only  question  to  be  considered  in  support  of  their  def  ^ise 
and  oross-complaint  is,  therefore,  their  claim  of  a  misoonstme* 
tion  of  law  on  the  part  of  the  officers  of  the  land  department 
while  tiie  proceedings  were  pending  before  that  tribunal,  or 
its  misapplication  to  the  facts  established  before  it. 

The  proposition  chiefly  relied  upon  by  them  is,  that  the 
denial  of  Secretary  Noble,  on  Haix^h  3,  1893,  of  the  motion  to 
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reyiew  his  deciBion  of  Angort  1,  1892^  reTersing  fh6  dedsioii 
at  the  cominksioner  of  the  general  land  office^  waa  a  final 
determiinatioii  of  that  question;  that  the  dedaion  then  made 
became  res  judicata,  and  that  Secretary  Smith  had  no  juris- 
diction ^^  theneafter  to  review  the  same;  and  in  support  of 
this  claim  th^  rely  upon  certain  roles  of  practice  or  procedure 
formulated  by  the  land  departmenl^  under  which  it  is  claimed 
that  a  re-review  of  a  decision  by  the  Secretary  is  unauthorized. 
Without  determining  whether  these  rules  are  susceptible  of 
this  construction,  we  are  of  the  opinion  that  it  was  not  only 
within  the  power  of  Secretaoy  Smith  to  receive  the  petition 
of  Mr.  Gage  for  a  reexamination  of  the  questions  passed  upon 
by  his  predecessor,  but  that,  if  he  was  of  the  opinion  that  an 
error  of  law  had  been  committed  in  the  matter,  it  was  his  duty 
to  set  aside  the  former  decision.    If  by  reason  of  any  misin- 
terpretation  of  the  law  on  the  part  of  Secretary  Noble,  such 
an  error  had  sapervened  as  would,  in  case  patents  had  been 
issued  to  the  contestants,  authorize  Gage  to  apply  to  a  court  of 
equity  for  a  rectification  of  that  error,  Secretary  Smith  was 
not  required  to  perpetuate  the  error  and  issue  the  patents, 
notwithstanding  his  conviction  of  the  error,  but  could  himself 
correct  it  by  setting  aside  the  decision  and  thereafter  proceed- 
ing in  accordanoe  with  the  law.    Congress  has  conferred  upon 
him  a  supervisory  authority  oyer  the  disposal  of  the  public 
lands,  and  has  placed  the  commissioner  of  the  geneoral  land 
ofBce  under  his  direction  in  the  matter  of  issuing  patents  for 
aU  grants  of  land  under  the  authority  of  the  government: 
XJ.  S.  Bev.  Stats.,  sees.  441,  453 ;  Knight  v.  United  States  Land 
Assn.,  142  TI.  S.  161,  12  Sup.  Ct.  Bep.  268.    The  supervisory 
authority  thus  given  to  the  Secretary  is  not  lost  by  the  fact 
that  he  has  erred  in  a  former  decision,  or   that  he   has   re- 
peated the  error  once  or  many  times  by  denying  a  motion  to 
set  it  aside  or  to  re-ezamine  his  action.    In  the  case  last  cited^ 
Mr.  Justice  Lamar,  quoting  from  an  opinion  giyen  by  him 
when  he  was  Secretary  of  the  Interior,  says:  'The  statutes  in 
placing  the  whole  business  of  the  department  under  the  super- 
vision of  the  Secretaiy,  .invest  him  with  authority  to  rsview,  re- 
yene,  amend,  annul,  or  afiSrm  all  proceedings  in  the  depart- 
ment having  for  their  ultimate  object  to  secure  the  alienatioii 
of  any  portion  of  the  public  lande,  or  the  adjustment  of  priyate 
claims  to  lands,  with  a  just  regard  to  the  rights  of  the  public 
and  of  private  parties.    Such  supervision  may  be  exercised  by 
diraet  ofders  or  by  review  on  appeals.    The  moAs  in  which  the 
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Bupervision  shall  be  exercised  in  the  abBence  of  statutory  direc- 
tion^ may  be  prescribed  by  such  rules  and  regulations  as  the 
Secretary  **®  may  adopt.  When  proceedings  affecting  titles 
to  lands  are  before  the  department,  the  power  of  supervision 
may  be  exercised  by  the  Secretary,  whether  these  proceedings 
are  called  to  his  attention  by  formal  notice  or  by  appeal  It  is 
su£5cient  that  they  are  brought  to  his  notice.  The  roles  pre- 
scribed are  designed  to  facilitate  the  department  in  the  dis- 
patch of  business,  not  to  defeat  the  supervision  of  the  Secre- 
tary. For  example,  if  when  a  patent  is  about  to  issue  the  Sec- 
retary shoidd  discover  a  fatal  defect  in  the  proceedings,  or 
that,  by  reason  of  some  newly  ascertained  fact,  the  patent  if 
issued  would  have  to  be  annulled,  and  that  it  would  be  his 
duty  to  ask  the  attorney  general  to  institute  proceedings  for 
its  annulment,  it  would  hardly  be  seriously  contended  that  the 
Secretary  might  not  prevent  the  execution  of  the  patent": 
See,  also,  Orchard  v.  Alexander,  157  U.  S.  372,  16  Sup.  Ct. 
Bep.  635.  Whether  the  circumstances  in  any  particular  case 
are  such  as  to  justify  him  in  disregarding  the  rules,  or  in  re- 
fusing to  disregard  them,  is  a  question  of  fact  to  be  determined 
by  him,  and  his  determination  thereon,  like  his  decision  of  other 
questions  of  fact,  is  conclusive  upon  other  tribunals.  This 
rule  is,  however,  subject  to  the  qualification  that  the  land  de- 
partment may  not  by  such  disregard  of  its  rules  deprive  a  party 
of  an  opportunity  for  a  hearing  upon  the  question  before  it. 
If,  however,  upon  such  subsequent  hearing  a  full  opportunity 
is  afforded  the  parties  for  presenting  the  facts  of  their  case, 
they  cannot  complain  that  by  granting  a  review  or  rehearing 
of  the  case  there  was  any  misconstruction  of  the  law  by  which 
they  were  deprived  of  any  right.  The  qualification  of  "the  rule 
here  referred  to  has  no  application,  however,  in  the  present 
case,  as  after  Secretary  Smith  had  set  afiide  the  decision  of 
his  predecessor,  notice  was  given  to  the  appellants  herein,  and 
they  did  have  an  opportunity  to  be  heard,  and  did  appear  and 
file  their  opposition  to  the  application  of  Gage. 

The  principle  of  res  judicata,  invoked  by  the  appellants,  has 
no  application  to  orders  or  rulings  made  from  time  to  time 
during  the  pendency  of  an  action  or  proceeding  in  the  same 
tribunal.  That  principle  is  to  be  invoked  where  there  has 
been  a  final  decision  or  judgment  in  some  other  proceeding 
between  the  same  parties.  While  an  action  or  proceeding  is 
pending  before  the  same  tribunal,  there  is  no  limit  to  its 
power  to  review  any  rulings  it  may  have  made,  or  to  permit  a 
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reaigmnent  upon  any  proposition  involved  in  the  proceeding; 
•^'^  and  whether  sudi  6rror  was  oommitted  by  the  ofl&cer  pre- 
siding over  the  tribunal  or  by  his  predecessor  in  office  is  im- 
materiaL  The  error  is  that  of  the  office^  and  not  of  the  indi- 
Tidual  who  is  its  incumbent:  Knight  v.  United  States  Land 
Assn.,  142  TJ.  S.  161,  12  Sup.  Ct  Eep.  258. 

Neither  can  the  authority  of  the  Secretary  to  review  or  set 
aside  the  decision  be  taken  away  by  any  rule  of  procedure  which 
he  may  formulate.  There  is  no  statutory  inhibition  against 
his  granting  a  rehearing  or  a  review,  or  the  number  of  times 
a  motion  therefor  may  be  made,  or  any  provision  relating  to  the 
time  within  whidi  a  rehearing  may  be  granted,  or  within  which 
the  former  decision  may  be  set  aside.  Congress  has  imposed 
this  Bupervisoiy  duty  upon  him,  and  he  cannot  devest  himself 
of  it  by  any  role  of  his  own  creation.  Btdes  of  practice  or 
procedure  that  are  not  established  by  the  law  creating  the  tri- 
bunal, but  are  formulated  by  the  tribunal  before  which  the 
practice  is  had,  may  be  disregarded  by  it  in  any  particular  case 
without  infringing  any  right  of  the  litigant.  Such  rules  are 
for  the  convenience  of  the  tribunal,  as  well  as  of  litigants,  and 
are  adopted  to  facilitate  the  transaction  of  business,  and  may 
at  any  time  be  suspended  or  disregarded  by  the  tribunal  when- 
ever the  purposes  of  justice  require  it:  Pickett  v.  Wallace,  54 
Cal.  147;  Parsons  v.  Venzke,  4  N.  Dak.  452,  50  Am.  St.  Bep. 
669,  61  N.  W.  1036;  affirmed  in  164  TJ.  S.  89,  17  Sup.  Ct  Rep. 
27;  United  States  v.  Breitling,  20  How.  252;  Knight  v.  United 
States  Land  Assn^  142  U.  S.  161,  12  Sup.  Ct  Bep.  258.  Mat- 
ters of  procedure  before  the  land  department— sudi  as  the 
regularity  of  its  sittings,  whether  a  paper  was  filed  in  accord* 
ance  with  its  rules,  whether  a  proper  or  sufficient  notice  of  hear- 
ing upon  any  motion  ^'^s  *^veii  whether  the  evidence  before  the 
tribunal  was  competent  or  proper  to  be  considered — are  ques- 
tions of  fact  which,  like  the  weight  of  the  evidence,  or  the  credi- 
bility of  the  witnesses  before  it,  cannot,  in  the  absence  of  fraud, 
be  reviewed  in  any  other  forum. 

At  the  hearing  which,  on  January  25,  1887,  the  eommie- 
sioner  had  directed  the  register  and  receiver  to  give  to  Gun- 
ther,  Newman,  and  At  water  upon  their  contest  of  Gas^e^s 
right  to  retain  his  entry,  his  right  to  be  relieved  from  a  fail- 
ure to  strictly  comply  with  the  terms  of  the  statute  vw  not  a 
question  before  those  officers,  as  they  were  directed  »"(>rely  to 
determine  whether  the  land  had  been  irrigated  within  the  **® 
time  required  by  law ;  but  upon  the  appeal  of  Gage  from  their 
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decision  his  right  ta  euch  relief^  and  to  have  his  right  to  a 
patent  determined  upon  principles  of  equity  and  justice^  was 
properly  before  the  commissioner,  and  that  officer  upon  an  ex- 
amination of  the  opinion  of  the  register  and  receiyer,  and  of 
the  facts  before  him,  held  that  there  was  such  a  showing  of 
equity  as  entitled  him  to  relief^  and  that  the  case  should  be 
referred  to  the  board  of  equitable  adjudication.  Upon  the 
appeal  from  the  decision  of  the  commissioner,  Secretary  Noble 
held  that,  as  the  land  had  not  been  reclaimed  within  three 
years,  his  right  to  a  patent  had  been  lost.  In  his  opinion  he 
does  not  appear  to  have  considered  the  equitable  claim  of  Gage, 
but  determined  the  appeal  upon  the  ground  that  a  strict  com- 
pliance was  necessary.  The  opinion  of  the  commissioner  that 
the  case  should  be  referred  to  that  board  was  not  touched  upon 
in  his  opinion,  but  he  reversed  the  commissioner's  decision  upon 
the  ground  that  the  law  had  not  been  complied  with  at  the 
time  the  contest  was  begun. 

The  provisions  of  sections  2450-2457  of  the  Bevised  Statutes 
of  the  United  States  creating  a  board  of  equitable  adjudication, 
and  vesting  it  with  jurisdiction  to  decide,  upon  principles  of 
equity  and  justice,  that  a  patent  may  issue,  notwithstanding 
the  entryman  may  not  have  strictly  complied  with  the  terms  of 
the  statute,  if  such  failure  is  shown  to  have  resulted  from  ig- 
norance, accident,  or  mistake,  is,  in  effect,  a  declaration  that, 
so  far  as  the  government  is  concerned,  the  equitable  claim  of 
the  entryman  if  established  to  the  satisfaction  of  that  board, 
shall  be  sufficient  answer  to  any  claim  on  the  part  of  the  gov- 
ernment that  the  statute  has  not  been  strictly  complied  with. 
There  is  no  statutory  provision  that  such  failure  shall  be  fol- 
lowed by  a  forfeiture  of  the  land,  but  in  these  sections  Con- 
gress has  declared  that,  if  there  is  no  adverse  claim  to  the  land, 
the  entryman  may  set  up  an  equitable  defense  to  a  claim  by  ^ 
the  government,  or  any  one  on  its  behalf,  that  he  has  failed  to 
comply  with  the  terms  of  the  statute;  and  if  in  the  opinion 
of  the  commissioner  such  equitable  defense  is  established,  and 
his  opinion  is  approved  by  this  board,  a  patent  for  the  land 
shall  issue,  notwithstanding  his  failure  to  comply  strictly  with 
the  requirements  of  the  statute.  The  entryman  is  thus  given 
a  right  to  have  his  equitable  claim  adjudicated  by  the  commis« 
sioner,  and,  if  determined  in  his  favor,  he  *^  has  the  further 
right  to  have  his  decision  submitted  to  the  board  of  equitable 
adjudication,  as  provided  in  section  2457,  and  if  that  board  ap- 
proves the  decision  he  becomes  entitled  to  a  patent.    As  it  waa 
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under  this  Tiew  of  the  law  that  Secretary  Smitli  set  aside  the 
decision  of  his  predecessor  and  directed  that  Oage  be  allowed 
to  haye  his  case  submitted  to  that  board,  the  claim  of  the  ap- 
pellants that  there  was  a  misconstruction  of  the  law  cannot  be 
sustained. 

The  Secretary  was  not  precluded  from  inferring  the  case 
to  the  board  upon  the  ground  that  there  was  an  adverse  claim 
to  the  land.  The  appellants  did  not  become  adverse  claim- 
ants to  the  land  by  virtue  of  their  contest  against  Gage's  com- 
pliance with  the  statute.  In  the  language  of  the  commissioner 
upon  their  appeal  from  the  decision  of  the  register  and  re- 
ceiver, 'Hhey  had  eimply  brought  information  to  the  govern- 
ment that  the  defendant  [Gage]  was  in  default,  and  wished  an 
opportunity  to  prove  such  allegation."  In  this  construction 
of  the  law  tiie  commissioner  acted  in  accordance  with  the  de- 
cision of  this  court  in  Gray  v.  Dixon,  83  Cal.  33,  S3  Pac.  60, 
where  it  was  held  that  one  who  has  successfully  contested  and 
procured  the  cancellation  of  an  entry  made  by  another  under 
the  desert  land  law,  does  not  acquire  a  preferred  right  of  entry 
on  the  land  embraced  in  the  contest.  This  construotion  was 
also  concurred  in  by  Secretary  Smith  when  he  referred  the 
application  of  Gage  to  the  board  of  equitable  adjudication,  and 
held  that  any  claim  on  the  part  of  the  appellants  to  the  land 
in  controversy  by  virtue  of  the  filing  of  their  affidavits  of  con- 
test was  subordinate  and  subject  to  Gage's  right  to  have  his 
equities  passed  upon  by  that  board. 

Neither  did  the  appellants  become  adverse  claimants  by  vir- 
tue of  their  attempted  entry  of  the  land  under  the  homestead 
and  timber  culture  acts.  The  register  and  receiver  refused 
to  entertain  their  application  to  enter  the  land  at  that  time,  on 
the  ground  that  it  had  then  been  segregated  under  the  previous 
entry  of  Gage.  Any  claim  of  right  on  their  part  to  enter  the 
land  was  subordinate  to  that  of  Gage,  and  could  not  be  enter- 
tained until  his  right  had  been  finally  determined  by  the  de- 
partment. The  decision  of  the  board  of  equitable  adjudication, 
that  Gage  was  entitled  to  a  patent,  of  necessity  determined 
that  his  entry  had  never  lapsed,  and,  consequently,  that  there 
was  no  time  at  which  the  appellants  could  have  become  adverse 
claimants  to  the  land. 

^^  The  appellants  have  objected  to  several  of  the  findings 
of  fact,  upon  the  ground  that  they  are  not  supported  by  the 
evidence  introduced  at  the  trial.  These  findings  arei,  how- 
ever, upon  issues  that  were  irrelevant  or  immaterial,  to  the 
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controversy  between  the  parties,  and  the  failure  of  the  caart 
to  make  any  finding  npon  these  issuea,  or  a  different  finding 
thereon,  would  not  authorize  a  reversal  of  its  judgment.  The 
judgment  is  sufficiently  sustained  by  the  findings,  which  are 
fully  supported  by  the  evidence.  For  example,  we  find  no 
evidence  in  the  record  in  case  No.  1007  suflicieut  to  support  the 
following  portion  of  finding  79,  viz.:  "That  the  eaid  homestead 
entry  of  said  Ounther  was  fraudulent  and  speculative" ;  or  the 
following  portion  of  finding  79  in  cage  No.  1008,  viz.:  ^That 
the  said  homestead  and  timber  culture  entries  of  said  Newman, 
and  each  of  them,  were  fraudident  and  speculative'';  and  it 
must  be  held  that  the  eourt  erred  in  this  portion  of  its  findings. 
As  the  judgments  rendered  in  said  actions  are,  however,  snffi* 
ciently  sustained  by  the  findings  of  the  court  upon  other  issues 
before  it,  its  error  in  these  respects  may  be  disregaided. 

The  opening  brief  on  the  part  of  the  appellants  in  eadi  of 
these  cases  contains  expressions  highly  disrespectful  to  the  offi- 
eers  of  the  land  department  and  to  the  judge  of  the  superior 
eourt  before  whom  the  cause  was  tried,  and  derogatory  to  their 
character.  The  experience  and  learning  of  the  attorney  bj 
whom  these  expressions  were  made  are  such  that  it  must  be 
assumed  that,  in  permitting  them  to  be  presented  to  this  courts 
he  was  conscious  of  their  impropriety,  as  well  as  of  their  being 
in  violation  of  his  duty  as  an  attorney.  That  the  appellants 
might  not  suffer  from  this  offense  on  his  part,  we  have,  how- 
ever, examined  the  briefs  upon  the  questions  involved  in  the 
appeal,  but  we  cannot  permit  the  briefs  to  remain  as  a  part 
of  the  records  of  this  court  It  is  therefore  ordered  that  the 
opening  brief  on  behalf  of  the  appellants  in  each  of  the  cases 
be  stricken  from  the  files. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Van  Dyke,  J.,  and  Oaroutte,  J^  concurred. 
Hearing  in  Bank  denied. 

Public  Iiands.— Tbe  decisions  of  the  land  department  of  the  gov* 
emment  as  to  matters  within  Its  jurisdiction  ordinarily  are  final 
and  conclusive:  German  Ins.  Co.  v.  Hayden,  21  Colo.  127,  62  Am. 
St.  Rep.  206,  40  Pac.  453;  Justice  Min.  Co.  v.  Lee,  21  Oolo.  200. 
62  Am.  St.  Rep.  216,  40  Pac.  444.  Its  action  in  issuing  a  patent 
for  public  land  Is  conclusive  at  law  of  the  legal  title,  until  set  aside 
by  direct  proceedings,  and  cannot  be  attacked  collaterally.  The 
patent  Is  also  conclusive  in  equity  until  set  aside  In  a  proper  pro- 
ceeding on  the  ground  that  the  land  officers  misconstrued  the  law, 
or  that  their  Judgment  has  been  so  affected  by  misrepresentation 
er  fraud  as  to  deprive  a  party  of  his  Just  rights:  Johnson  v.  Drew,. 
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94  Fla.  ISO,  43  Am.  8t  Rep.  172,  15  Sonth.  780;  Gale  t.  Best,  78^ 
ObL  235,  12  Am.  St  Rep.  44,  20  Pac.  550;  Chever  v.  Homer,  11 
Colo.  68,  7  Am.  St  Rep.  217,  17  Pac.  495.  But  if  the  commissioner 
of  the  general  land  office  has  been  induced  by  misrepresentation 
mr  by  mistake  of  fact  to  cancel  an  entry  of  land,  or  if  he  has 
exercised  the  power  of  cancellation  in  violation  or  disregard  of 
law,  the  results  produced  may  be  so  modified  by  courts  of  equity 
that  those  entitled  to  the  titles  to  the  lands  ultimately  may  ob- 
tain them:  Parsona  y.  Yenzke,  4  N.  Dak.  452^  50  Am.  St  Rep.  669, 
ei  N.  W.  1036.  See,  also,  the  note  to  Dellea  t.  Second  Nat  Bank» 
76  Am.8C  Rep.  880-S82. 
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[196  GaL  482»  69  Pac.  77.] 

CONSTITUnONAIi  LAW.  —  CONSTITUTIONAL  PRO- 
▼IieaONS  ARB  SBLP-BXBCUTING  when  they  can  be  given  rea* 
aonable  ^ect  without  the  aid  of  legislation,  unless  a  contrary  in- 
tent is  shown.  The  legislature  cannot  provide  for  the  mode  of  eze- 
CQtlng  such  constitutional  laws.    (p.  156.) 

CONSTITUTIONAL  LAW— SBLP-BXBOUTINC  PROVI- 
SIONft-LIABILITY  OP  DIRECTORS— REMEDY.— The  provision 
of  section  3  of  article  12  of  the  California  constitution^  regulating 
the  liability  of  directors  or  trustees  of  corporations  and  Joint  stock 
associations,  for  money  embezzled  or  misappropriated  by  them  dur- 
ing their  terms  of  office  is  self-executing.  The  proper  remedy  for 
the  enforcement  of  such  provision  is  by  bill  in  equity,  in  which 
all  of  the  corporation  creditors  are  entitled  to  representation  and 
to  share  equally  in  {^reference  to  the  stockholders.  Although  the 
stockholders  may  recover  also,  the  equity  of  the  other  corx>oratlon 
creditors  is  supericw  to  theirs,    (pp.  156,  159.) 

CORPORATION&— LIABILITY  OP  DIRECTORS.— Corpo- 
ration directors  are  trustees  for  the  stockholders  and  indirectly 
for  the  creditors,  and  are  responsible  as  such  for  the  management 
of  the  property  and  affairs  of  the  corporation.  If  directors  will- 
folly  use  the  trust  property  for  an  unauthorized  purpose,  and  loss 
ensues,  they  must  make  good  the  loss,  although  they  in  good  faith 
sought  to  promote  the  interests  of  their  beneficiary,  and  were  not 
seeking  an  advantage  for  themselves,    (p.  160.) 

CORPORATIONS.— DIRECTORS  AND  OFFICERS  IN  COR- 
PORATIONS ARB  LIABLE  for  loss  resulting  from  misappropria- 
tion of  trust  property  made  by  them  or  with  their  consent    (p.  161.) 

CORPORATIONS.— THE  LIABILITY  OP  DIRECTORS  in 
corporations  does  not  extend  to  damages  resulting  from  mere  neg- 
ligence, not  resulting  in  some  misappropriation,  nor  to  loss  through 
bad  management,  or  incompetency  or  mistake,  but  If  they  know- 
ingly appropriate  funds  intrusted  to  them  for  unlawful  and  unau- 
thorized purposes,  and  loss  ensues  to  the  coirporation,  they  are  lia- 
ble therefor,    (pp.  162,  163.) 

CORPORATIONS— LIABILITY  OF  DIRECTORS-ACTION 
nY  ASSIGNEE  OP  CREDITOR.— The  directors  in  a  bank  are 
liable  to  an  action  on  behalf  of  the  depositors  or  their  assignee 
in  the  interest  of  all  the  creditors  for  loss  caused  by  misappro^ 
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priatlon  of  money  taken  from  the  bank  and  applied  to  nnanthor- 
ized  purposes  in  the  Interest  of  snch  directors,  or  some  of  them. 
<p.  163.) 

COBPORATIONS-LIABIIilTY  OF  DIRBOTORS.— A  de- 
positor In  a  bank  who  becomes  such  after  a  misappropriation  of 
its  funds  by  its  directors  may  recover  upon  the  liability  imposed 
by  the  constitution  upon  such  directors,     (p.  164.) 

CORPORATIONS— MABILITY  OF  DIRBOTORS.—CON- 
SBNT  OF  STOCKHOLDERS  to  misappropriation  of  the  funds  of 
a  corporation  by  its  directors  docs  not  bar  the  right  of  its  cred- 
itors to  enforce  the  liability  imposed  by  the  constitution  against 
such  directors,    (p.  164.) 

CORPORATIONS  —  ACTIONS  AGAINOT  DIRECTORS  — 
PARTIES. — Any  creditor  of  a  corporation  may  institute  proceed- 
ings against  its  directors  to  recover  on  their  constitutional  liability 
for  a  misappropriation  of  Its  funds.  If  the  necessary  or  proper 
parties  are  not  brought  In,  and  that  fact  is  made  to  appear,  the 
court  may  order  them  to  be  brought  in,  but  the  right  of  the  tn- 
dividual  creditor  does  not  depend  upon  others,    (p.  164.) 

CORPORATIONS.— CLAIMS  OF  A  CREDITOR  NEED 
NOT  BE  REDUCED  TO  JUDGMENT  before  he  can  begin  an  ac- 
tion against  the  directors  of  the  corporation  to  recover  on  their 
constitutional  liability  for  a  misappropriation  of  its  funds,  (p. 
166.) 

CORPORATIONS  -  LIABILITY  OF  DIRECTORS  —  AC- 
COUNTING.— ^A  specific  demand  for  an  accounting  is  not  required 
In  an  action  against  the  directors  of  a  corporation  to  recover 
on  their  constitutional  liability  for  a  misappropriation  of  funds. 
Though  such  action  implies  an  accounting,  it  is  not  primarily 
brought  for  that  purpose,    (p.  165.) 

CONSTITUTIONAL  LAW.— A  state  constitutional  provision 
imposing  liability  on  the  directors  or  trustees  of  corporations  for 
all  money  embezzled  or  misappropriated  by  them  during  their 
term  of  ofllce  is  valid,  and  not  in  conflict  with  the  constitution  of 
the  United  States  as  taking  their  property  without  due  process 
of  law,  or  as  denying  them  the  equal  protection  Of  the  laws.  (p. 
166.) 

C.  H.  Bippey  and  Withington  &  Carter,  for  the  appellania. 

S.  F.  Leib,  H.  Mabury^  M.  A.  Luce,  Luce  ft  SloanOi  and  B. 
W.  Morse,  for  the  respondent. 

4»6  TEMPLE,  J.  This  appeal  ifl  from  a  Judgment  entered 
upon  a  demurrer  to  the  complaint.  The  plaintiff,  who  was 
himself  a  depoflitor  in  the  Savings  Bank  of  San  Diego  County, 
as  assignee  of  himself  and  of  many  other  depositors,  brings 
this  action  against  the  directors  of  the  savings  bank  for  the 
sum  of  one  hundred  and  twenty-seven  thousand  five  hundred 
and  seventy  dollars  and  twenty-nine  cents,  which  is  alleged  to 
be  the  amount  of  deiposits  made  by  such  depositors  in  the  bank 
between  the  first  day  of  July,  1886,  and  the  twenty-third  day 
of  June,  1893,  with  interest  added.  The  action  purports  to 
have  been  brought  on  behalf  of  himself  and  any  other  crediton 
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who  may  choose  to  join  him.  The  puipoee  of  the  action  is  to 
enforce  the  liability  of  the  defendants  for  money  alleged  to 
have  been  misappropriated  by  the  defendants  while  they  were 
directors  of  such  savings  bank. 

It  is  alleged  that  the  savings  bank  suspended  payment  on 
the  twenty-third  day  of  Jun^  1893,  and  in  1895  was  declared 
insolvent  and  placed  in  the  hands  of  ito  officers,  under  th^e  bank- 
ing act,  for  liquidation.  Twenty-seven  different  alleged  misap* 
propriations  are  set  out  in  the  complaint.  All  consisted  in  tak. 
ing  money  out  of  the  bank  and  applying  it  to  unauthorized  pur- 
posee,  in  the  iQterest  of  said  directors,  or  of  some  of  them.  It 
ia  charged  that  at  no  time  when  the  alleged  misappropriations 
were  made  did  the  bank  have  fifty  per  cent  of  ite  loans  secured 
by  mortgages  on  real  estate,  or  upon  real  estate  the  ^^  market 
value  of  which  exceeded  the  amount  of  the  loan  by  sixty  per 
cent.  The  nominal  capital  of  the  savings  bank  was  one  bun* 
dred  thousand  dollars,  only  twenty  thousand  dollars  of  which 
was  ever  paid  in.  Most  of  the  misappropriations  are  allied  to 
have  been  made  for  the  benefit  of  tiie  Consolidated  National 
Bank,  a  corporation  in  which  Mabury  and  Howard  were  stock* 
holders^  and  of  which  they  were  directors.  All  misappropria- 
tions are  charg^  to  have  been  made  for  the  benefit  of  Howard 
and  Mabury.  It  is  charged  that  such  misappropriations  were 
made  by  or  under  the  direction  of  Howard,  who  acted  for  Ma- 
bury as  well  as  for  himself. 

The  complaint  was  demurred  to  on  various  grounds,  but,  by 
sftipulation,  only  certain  grounds  of  demurrer,  out  of  more  than 
one  hundred  contained  in  the  demurrer,  are  in  the  tmnscript. 
The  language  of  the  stipulation  will  throw  some  light  upon  the 
questions  submitted  on  the  appeal.    It  reads  as  follows: 

**It  is  hereby  stipulated  that,  whereas  the  plaintiff  herein  has 
appealed  from  the  judgment  herein  sustaining  the  demurrer  of 
defendant  Hiram  Mabury,  that  on  such  appeal  the  appellant 
shall  print  only  tho  third,  eighty-seventh,  eighty-eighth,  ninety. 
third,  ninety-fourth,  ninety-fifth,  ninety-sixth,  and  ninety-ninth 
grounds  of  demurrer;  and  that  if  the  judgment  should  be  sus- 
tained, that  should  end  this  case;  but  if  it  should  be  reversed, 
then  the  demurrer  upon  the  other  grounds,  not  printed,  should 
stand  for  argument  in  the  court  below. 

'*This  course  is  taken  because  it  is  claimed  by  the  plaintiff 
that  he  can  avoid  the  other  grounds  of  demurrer  by  amendment 
of  the  complaint,  even  if  well  taken  to  the  complaint  as  it  now 
stands.    Whereas,  it  is  conceded  that  if  the  demurrer  is  sus- 
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tained  on  the  grounds  above  stated^  it  would  necessarily  end 
this  case  without  further  litigation. 

*T[t  is  stipulated  that  the  plaintiff  must  recover  on  the  pro- 
visions of  the  latter  part  of  section  3>  article  12^  of  the  conBti* 
tution  of  California,  or  that  he  cannot  recover  at  alL 

''It  is  stipulated  that  the  above  grounds  of  demurTer  fully 
raise  the  following  propositions  contended  for  by  defendant 
viz.: 

''Ist.  That  said  constitutional  provision  is  not  effectual  with- 
out legislation. 

*^  "2i.  That  misappropriation,  as  meant  by  the  constitii* 
tion,  is  not  shown  by  the  allegations  of  the  complaint. 

''3d.  That  there  is  a  misjoinder  of  causes  of  action*  And 
that  this  point  can  be  considered,  notwithstanding  the  causes  of 
action  are  not  separately  stated. 

^4th.  That  the  constitution  does  not  purport  to  give,  and 
hence  does  not  give,  any  right  of  action  under  such  provision 
to  an  assignee. 

"5th.  That  in  no  case  is  such  an  action  assignable, 

^6th.  That  the  plaintiff  was  not  nor  was  any  of  his  asrignon 
alleged  to  be  creditors  when  any  of  the  alleged  misappropria* 
tions  took  plaoe. 

*Tfth.  Defect  of  parties. 

"WITHINGTON  ft  CARTER, 
"C.  H.  BIPPEY, 

"Attorneys  for  PlarntifE. 
*S.  F.LEIB, 

"Attorney  for  Defendant  Mabury. 
"Filed  June  23d,  1899." 

The  constitutional  provision  referred  to  reads  as  follows: 
"The  directors  or  trostees  of  corporations  and  joint  stock  asso- 
ciations shall  be  jointly  and  severally  liable  to  the  creditors  and 
stockholders  for  all  moneys  embezzled  or  misappropriated  by  the 
ofiBcers  of  such  corporation  or  joint  stock  association  during  the 
term  of  office  of  such  director  or  trustee.** 

The  parties  seem  agreed  that  the  following  questions  are  in- 
volved in  this  appeal:  1.  Is  the  constitutional  provision  self- 
executing?  2.  Do  the  alleged  misappropriations  come  within 
it  ?  3.  Can  the  action  be  maintained  by  an  assignee  ?  4.  Can  the 
action  be  maintained  by  or  for  a  creditor  who  becomes  such 
after  the  alleged  misappropriation  ?  6.  Have  all  the  necessary 
parties  been  brought  in  as  plaintiffs  or  defendants  in  this  cas^ 
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and  is  this  an  action  for  an  accounting?  6.  Can  such  an  action 
be  maintained  by  a  mere  contract  creditor;  mii£t  the  claim 
against  the  corporation  be  first  reduced  to  judgment? 

It  18  further  contended  on  behalf  of  the  defendants  that  the 
constitutional  provision  is  void  as  being  in  conflict  with  *^^  the 
fourteenth  amendment  to  the  federal  constitution,  and  because 
opposed  to  natural  justice;  and,  further,  that  the  action  is  to 
recover  damages  for  negligence  or  fraud,  and  is  barred  by  the 
statute  of  limitations. 

1.  As  to  the  question  whether  the  provision  is  self-executing, 
it  is  well  to  note,  at  the  outset,  that  the  presumption  is  not 
precisely  as  it  would  have  been  had  such  a  matter  been  pre- 
sented for  consideration  fifty  years  ago.  When  the  federal 
constitution  and  first  state  constitutions  were  formed,  the  idea 
of  a  constitution  was,  that  it  merely  outlined  a  gov^emment, 
provided  for  certain  departments  and  some  officers  and  defined 
their  functions,  secured  some  absolute  and  inalienable  rights  to 
the  citizens,  but  left  all  matters  of  administration  and  policy  to 
the  departments  which  it  created.  The  law-making  power  was 
vested  whoUy  in  the  legislature.  Save  as  to  the  assurances  of 
individual  rights  against  the  government,  the  direct  operation 
of  the  constitution  was  upon  the  government  only.  And  such 
assurances  were  themselves  in  part  but  limitations  upon  gov- 
emmental  powers. 

Latterly,  however,  all  this  has  been  changed.  Through  di^ 
trust  of  the  legislatures  and  the  natural  love  of  power,  the  peo- 
ple have  inserted  in  their  constitutions  many  provisions  of  a 
statutory  character.  These  are  in  fact  but  laws,  made  directly 
by  the  people  instead  of  by  the  legislature,  and  they  are  to 'be 
construed  and  enforced,  in  all  respects,  as  though  they  were 
statutes:  Winchester  v.  Mabury,  122  Cal.  622,  55  Pac.  393.  It 
has  been  held  that  section  16  of  article  12  of  the  constitution 
is  of  the  nature  of  code  provisions  in  regard  to  procedure,  and 
is  to  be  construed  as  other  code  provisions  are,  except  that  it 
cannot  be  amended  or  repealed  by  the  legislature.  In  effect, 
these  constitutional  provisions  are  but  statutes  which  the  legis- 
lature cannot  repeal  or  amend. 

Under  former  conditions  it  was  natural  that  the  court  should 
presume  that  a  constitutional  provision  was  addressed  to  some 
officer  or  department  of  the  government,  or  that  it  limited  the 
power  of  the  legislature,  or  empowered,  and  perhaps  directed, 
certain  legislation,  to  carry  into  effect  a  constitutional  policy. 

Now  the  presumption  is  the  reverse.    Recently  adopted  state 
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conetitutionB  contain  eztensiye  codes  of  laws,  intended  to  oper- 
ate **^  directly  upon  the  people  as  statntee  do.    To  say  that 
these  are  not  self-executing  may  he  to  refuse  to  execute  the.  so?-* 
ereign  will  of  the  people.    The  different  policy  rquires  a  differ- 
ent ruling.    I  should  say  the  rule  now  is,  that  such  constitu- 
tional provisions  must  he  held  to  he  self -executing  when  they 
can  be  given  reasonable  effect  without  the  aid  of  legislation,  nn. 
less  it  clearly  appears  that  such  was  not  intended.    If  the  legis- 
lature must,  or  even  may,  provide  for  the  mode  of  executing 
such  constitutional  laws,  it  may  to  a  great  extent,  and  in  some 
cases  altogether,  prevent  their  having  any  effect  at  all.    This 
last  effect  is  precisely  what  is  contended  for  here.    The  policies 
of  increasing  constitutional  legislation  and  of  narrowing  legis- 
lative power  are  correlative.    The  legislature,  whose  powers  and 
functions  the  people  are  thus  seeking  to  limit,  would  naturally 
not  he  afforded  the  opportunity  to  remove  snch  limits.    The 
dhanged  mode  of  constitution  making  indicates  that  the  legis- 
lature is  not  to  be  trusted  with  such  power.    In  general,  such 
constitutional  statutes,  if  I  may  so  speak  of  them,  were  intended 
to  previent  the  legislature  from  legislating  otherwise  upon  the 
subjects  covered  by  such  provisions.     It  has  often  been  re- 
marked that  our  state  constitution  of  1879  contains  a  very  ex- 
tensive code  of  laws,  evidently  intended  to  operate  directly  upon 
the  people,  and  which  are  placed  in  the  constitution  for  the 
express  purpose  of  depriving  the  legislature  of  the  power  to 
change  or  modify  them.    We  must  submit  to  this  policy  estab- 
lished in  the  fundamental  law,  and  therefore  every  constitn- 
tional  mandate  which  can  be  put  in  force  without  legislation 
must  be  held  to  be  self -executing,  imless  a  contrary  intent  ii 
shown. 

Snch  intent  would  be  manifested  not  only  when  expressly  so 
stated,  but  when  only  a  general  principle  or  policy  is  declared, 
or  when,  as  in  Groves  v.  Slaughter,  16  Pet.  449,  it  is  ordained 
that  certain  acts  shall  or  shall  not  be.  prohibited,  and  only  the 
legislature  can  make  the  prohiibition,  or  when  certain  acts  are 
forbidden,  and  no  penalties  or  other  means  of  making  the  pro- 
hibition effective  have  been  provided,  and  in  other  like  cases. 
Judge  Cooley  says  it  is  self-executing  **il  it  supplies  a  snfiicie&t 
rule  by  which  the  right  given  may  be  enjoyed  and  protecrted,  or 
the  duty  imposed  may  be  enforced.'*  The  clause  in  question 
fixes  a  liability  upon  the  directors  of  corporations.  It  clearly 
declaim  who  aie  liable,  to  whom,  and  for  what.  The  procedure 
need  not  be  provided  by  the  constitution  if  the  Code  *•*  of 
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Ciyil  Procedure  and  other  remedial  laws  supply  what  is  neces- 
0ary.  This  court  has  determined  in  the  case  at  bar^  upon  thia 
same  liahiliiy,  between  the  same  partiesi  that  it  is  to  be  regarded 
as  a  statute,  and  construed  and  enforced  in  the  same  manner: 
Winchester  t.  Mabuiy,  122  Cal.  522,  55  Pac  393.  In  that  case, 
also,  as  I  think,  Mr.  Justice  McFaxland  answered  all  that  is 
material  in  the  contention  of  respondent^  in  his  effort  to  point 
out  the  respects  in  which  legislation  is  needed.  It  was  held 
that  the  proper  remedy  is  a  bill  in  equity,  *Vhere  all  the  cred- 
itors are  parties,  or  are  represented,  and  in  which  there  can  be 
an  accounting  and  equities  adjusted  after  all  the  facts  have  been 
ascertained.^'  The  case  of  Homor  y.  Henning,  93  IT.  S.  228, 
is  referred  to,  and  a  quotation  made  to  the  effect  that  the  re- 
eoyery  will  constitute  a  fund  for  the  benefit  of  creditors.  One 
creditor,  it  was  said,  cannot  be  allowed  to  recover  without  r^ 
gard  to  the  rights  of  other  creditors. 

From  this  it  is  easily  deduced  that  the  creditors  and  stock- 
holders  are  entitled  to  recover  against  the  directors,  as  cred- 
itors and  as  stockholders.  The  equities  of  the  creditors  are  su- 
perior to  those  of  the  stockholders,  and,  as  among  themselves, 
the  recovery  will  be  divided  among  creditors  according  to  the 
general  rules  governing  the  appropriation  of  payments  in  simi- 
lar cases.  This  leav^  no  further  difi&culty  in  the  enforcement 
tof  the  provision  than  would  probably  arise  under  any  statute 
which  could  be  passed  to  aid  its  execution.  And  so  far  as  these 
rules  are  necessarily  deducible  from  the  constitution,  the  legis- 
lature could  not  change  them  in  any  material  respect. 

The  cases  upon  this  subject  are  quite  numerous^  and  the  de- 
cisions have  been  collected  by  the  learned  counsel  on  both  sides, 
who  have  ably  and  learnedly  discussed  many  constitutional 
clauses  which  have  been  passed  upon  in  one  way  or  another.  I 
find  some  contrariety  of  views,  more  apparent,  however,  than 
TeaL  The  general  trend — ^particularly  in  the  later  cases — is 
decidedly  toward  the  condusion  I  have  reached.  I  am  confi- 
dent the  courts  will  yet  concur  in  some  such  rule.  The  matter 
is  so  clear  to  me  that  I  do  not  feel  justified  in  yielding  to  the 
temptation  to  vm  the  great  mass  of  learning  made  so  easily 
available  by  the  industry  and  ability  of  counseL 

2.  In  considering  the  question  whether  the  misappropriations 
alleged,  or  attempted  to  be,  are  within  the  constitutional  ^^ 
provision,  the  stipulation  must  be  borne  in  mind.  The  parties 
desire  a  decision  upon  the  points  which  are  necessarily  in  the 
^•se,  and  which  plaintiffs  cannot  avoid  by  merely  changing  the 
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form  of  ihe  allegation.  tTnder  this  we  are  not  to  scrutinize 
the  averments  as  to  loss  by  the  corporation.  It  is  charged  in 
general  language  that  loss  resulted  from  the  misappropriations. 
TTnd^T  the  stipulation  this  must  be  regarded  bs  sufiSoient^  al- 
though it  must  be  admitted  that  the  complaint  is  in  this  matter 
singularly  imperfect. 

It  is  charged  that  the  eavinga  bank  had  a  nominal  capital  of 
one  hundred  thousand  dollars^  of  which  only  twenty  thousand 
dollars  was  paid  up.  It  had  no  reserve  fund.  It  never  had 
fifty  per  cent  of  its  deposits  or  of  its  loans  secured  in  first  mort- 
gages^  or  other  liens  upon  real  estate  in  this  state.  By  section 
571  of  the  Civil  Code  such  banks  are  expressly  authorized  to  re- 
ceive  deposits  of  money^  to  loan^  invest^  and  collect  the  same. 
The  loans  must  be  on  adequate  security  on  real  or  personal  prop- 
erty. This  direction  as  to  the  disposition  of  the  money  on  de- 
posit  is  qualified  in  section  574  of  the  Civil  Code  (subdivision 
6),  which  declares:  "No  corporation  must  purchase^  hold,  or 
convey  bonds^  securities^  or  evidences  of  indebtedness^  public  or 
private^  except  bonds  of  the  United  States,  of  the  state  of  Cali- 
f omiay  and  of  the  counties,  cities,  or  cities  and  counties>  or 
towns  of  the  state  of  California,  unless  such  corporation  has  a 
capital  stock  or  reserve  fund  paid  in,  of  not  1^  than  three 
hundred  thousand  dollars/* 

In  addition  to  these  limitations  upon  the  powers  of  the  cor> 
poration,  section  578  of  the  Civil  Code  declares  that  any  di- 
rector who  borrows  any  of  the  funds  of  the  corporation,  or  be- 
comes surety  for  others  to  enable  them  to  borrow,  ipso  facto 
forfeits  his  oflBce. 

Directors  are  also  trustees  for  the  stockholders  and  indirectly 
for  the  creditors.  They  have  always  been  held  responsible  as 
trustees  in  their  management  of  the  property  and  affairs  of  the 
corporation.  Like  trustees,  they  must  not  deal  with  the  sub- 
ject of  the  trust  for  their  own  advantage,  or  be  interested  ad- 
versely in  any  trust  transaction,  nor  can  they  undertake  another 
trust  adverse  in  its  nature  to  the  interest  of  their  beneficiary. 
If  they  willfully  use  the  property  which  is  subject  of  the  trust 
for  an  unauthorized  purpose  and  a  loss  ensues,  they  must  make 
good  the  loss,  although  they  in  good  faith  sought  to  promote 
the  interest  of  their  beneficiary,  and  '***  were  not  secddng  an 
advantage  for  themselves.  The  ground  of  the  liability  is  the 
willful  misappropriation  of  the  property. 

It  is  alleged  in  a  general  allegation,  made  applicable  to  eacli 
of  the  twenty-seven  misappropriations,  that  each  was  in  the  in* 
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terest  of  Howard  or  of  Mab"ary  directly,  or  for  the  benefit  of  the 
National  Consolidated  Bank  of  San  Diego,  a  corporation,  in 
which  the  defendants  Howard,  Mahary,  and  Witherby  were  the 
iKrge&t  stockholders,  and  of  which  they  were  all  the  time  di- 
rectors and  managers.  They  were  also  continuously  directors 
of  the  sayings  bank.  Both  corporations  were  at  all  times  en* 
tirely  controlled  by  them.  The  Consolidated  Bank,  during  the 
period  in  which  the  misappropriations  were  made,  was  in  fact 
insolvent,  but  was  still  doing  business.  To  supply  its  pressing 
wttntsi,  and  to  prevent  the  necessity  of  closing  its  doors,  Howard 
appropriated  the  money  in  the  savings  bank  to  its  use  by  pre- 
tending to  purchase  its  discredited  and  unmerchantable  paper. 
Every  sFUch  purchase  was  expressly  prohibited  by  the  charter 
of  the  bank  and  by  the  laws  in  regard  to  savings  banks.  Every 
misappropriation  was  made  to  advance  the  personal  interests  o^ 
Howard  and  Maibury.  No  one  was  a  loan  which  any  banker 
could  have  made  in  the  interest  of  the  savings  bank,  and  we  are 
fully  justified  in  believing  that  they  were  not  made  in  good 
faith  for  that  bank.  Plainly  they  could  not  have  been  so  made. 
They  were  willful  and  deliberate  misappropriations  by  Howard 
in  the  interest  of,  and  to  sustain,  the  tottering  mercantile  bank, 
which  was  principally  owned  and  entirely  managed  by  the  de- 
fendants. This  is  ^own  not  only  by  the  general  all^ations^ 
but  also  by  facts  stated.  As  to  Howard,  it  may  well  be  con* 
tended  that  these  acts  constitute  emibezzlement  under  section 
506  of  the  Penal  Code. 

It  is  not  necessary,  however,  to  go  so  far.  Directors  and  offi- 
cers of  corporations,  as  well  as  trustees,  have  always  been  held 
responsible  for  loss  resulting  from  misappropriations  of  the 
trust  property  made  by  them  or  with  their  consent.  The  char- 
acter of  the  misappropriations  for  which  the  officers  who  made 
them  can  be  held  responsible  to  the  corporation  has  been  settled 
in  many  cases.  The  liability  has  existed  ever  since  there  have 
been  courts  of  equity  and  corporations  or  trustees.  The  con- 
stitution does  not  change  the  nature  of  the  liability,  except  that 
for  its  purpose  it  is  limited  to  moneys  misappropriated.  No 
officer,  omitting  for  the  nonce  the  suretyship,  is  made  liable  for 
any  act  or  to  any  greater  extent  than  he  was  **^  liable  before 
the  constitutional  amendment.  The  constitution  merely  makes 
the  directors  sureties  for  their  fellow-directors  and  for  the  offi- 
cers of  the  corporation  for  moneys;  when  so  misappropriated  as 
to  make  the  officer  misappropriating  liable^  and  authorisdng  the 
creditors  and  stockholders  to  sue.    What  such  liabilities  are,  aa 
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I  have  said^  are  old  and  familiar  qnestionB^  and,  I  repeat,  it 
seems  obvious  to  me  that  euoh  misappropriations  are  those  for 
which  the  directors  are  liable. 

Both  sides  rely  upon  some  remarks  made  in  Fox  t.  Hale  & 
Norcross  etc.  Min.  Co.,  108  Cal.  369, 41  Pac.  308.  Nothing  de- 
cided in  that  case,  and  no  doctrine  announced,  is  at  variance 
with  these  views.  The  allegations  of  the  complaint  in  this  case 
clearly  bring  it  within  the  rule  there  laid  down.  The  misap- 
propriations are  like  embezzlements,  and  there  was  a  ''misappro- 
priation of  funds  intrusted  to  an  officer  for  a  special  purpose^ 
by  devoting  them  to  some  unauthorized  purpose.** 

I  do  not  contend  that  the  direcrtors  are  liable  beyond  that. 
Kot  that  the  measure  is  harsh,  and  to  be  limited  for  that  rea- 
son. Nor  do  I  appreciate  the  importance  of  the  question 
whether  the  law  is  penal  or  not.  It  is  not  penal  in  the  techni- 
cal  sense,  as  it  allows  no  recovery  as  a  pimishment,  but  only  to 
oomipensate  for  a  loss.  But  the  liability  created  is  that  of  sur- 
etyship^ in  which  the  innocent  always  suffers  for  the  guilly,  and 
therefore  the  surety  may  always  stand  upon  the  very  letter  of 
his  bond.  But  the  language  o'f  the  law  is  unambiguous,  and  the 
words  used  have  well-defined  meaning  and  have  been  frequently 
used  by  courts  in  relation  to  the  same  species  of  liability  for 
centuries. 

No  one  contends  that  the  suretyship  extends  to  damages  re* 
suiting  from  mere  negligence  not  resulting  in  some  misappro- 
priation, nor  to  loss  through  bad  management  or  incompetency 
or  mistake,  and  I  have  no  criticism  to  make  upon  the  language 
used  in  Fox  v.  Hale  &  Norcross  etc.  Min.  Co.,  108  Cal.  369,  41 
Pac.  308,  unless  there  is  an  intimation  that  the  plain  language 
of  the  law  is  to  receive  some  unusual  construction  on  the  sup* 
position  that  it  is  a  harsh  and  unwise  law.  Whether  the  policy 
be  good  is  not  for  us  nor  for  the  legislature.  The  design 
plainly  was  to  prevent  speculating  in  corporate  funds  by  di- 
rectors and  to  make  them  vigilant  for  their  beneficiaries. 

Upon  thie  general  subject  counsel  for  respondents  states  a 
case  which  he  evidently  thinks  a  difficult  one.  Supposing  How^ 
ard  had  no  personal  interest  in  the  alleged  misappropriations, 
***  but  was  animated  only  by  a  desire  to  promote  the  interest 
of  the  savings  bank,  the  question  would  test  the  matter  very 
well.  He  says  national  banks  cannot  loan  on  real  estate;  sav- 
ings banks,  with  some  exceptions,  can  loan  on  no  other  security. 
If  loans  were  made  bv  each  bank  in  violation  of  thie  rule,  but 
solely  in  the  interest  of  the  bank,  would  the  loan  constitute  a 
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misappropriation  for  whicli  tlie  directors  would  be  liable  P  If 
loss  eBSTied,  unquestionably  the  directors  would  in  each  case  be 
liable:  Civ.  Code,  sec.  2238. 

The  rule  of  noscitur  a  sodis  may  be  further  illustrated.  Sec- 
tion 17  of  article  11  of  the  constitution  declares  that  the  using 
of  public  money  by  an  officer  having  charge  of  it  for  any  pur« 
pose  not  authorized  by  law  shall  be  a  felony.  Section  21  of  ar- 
tide  4  is  of  similar  effect,  and  was  in  the  former  constitution. 
Section  424  of  the  Penal  Code,  which  was  in  force  when  the 
present  constitution  was  adopted,  makes  it  a  felony  in  an  officer 
haying  the  custody  of  public  money  to  use  the  same  for  any  pur- 
pose not  authorized  by  law.  These  are  examples  of  the  misap- 
propriation of  trust  funds.  I  think  it  clear  that  when  an  offi- 
cer of  a  corporation  knowingly  appropriates  funds  intrusted  to 
him,  for  unlawful  and  unauthorized  purposes,  and  loss  ensues 
to  the  corporation,  the  directors  are  liable  under  this  clause  of 
the  constitution. 

Upon  this  subject  the  following  authorities  will  be  found  of 
interest:  Thompson  v.  Greeley,  107  Mo.  677,  17  S.  W.  962; 
Buell  V.  Warner,  33  Vt  570;  Dodd  y.  Wilkinson,  42  N.  J.  Eq. 
647,  9  Atl.  685. 

Numerous  cases  under  the  United  States  banking  act  are 
dted  in  the  briefs.  Of  these.  United  States  v.  Britton,  107  U. 
S.  655,  2  Sup.  Ct.  Bep.  512,  is  relied  upon  by  respondents  as 
fevorable  to  them.  That  was  a  criminal  proceeding,  and  it 
was  held  that  an  actual  intent  to  defraud  and  to  convert  the 
funds  to  the  use  of  himself  or  of  another  must  be  charged.  It 
was  not  in  that  case.  The  act  of  Congress  differs  materially 
from  the  clause  of  the  constitution  involved  here.  I  think, 
however,  the  averments  here  would  make  a  case  under  the  act 
of  Congress:  See,  also,  Eobinson  v.  Smith,  3  Paige,  224,  24 
Am.  Dec.  212;  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52;  Schley 
▼.  Dixon,  24  Qa.  273,  71  Am.  Dec.  121 ;  Shea  v.  Mabry,  1  Lea, 

842. 

3.  That  an  assignee  of  a  depositor  can  maintain  the  action  I 
cannot  doubt.  The  debt  is  assignable  and  carries  the  right  of 
**•  action.  It  is  not  the  mere  assignment  of  a  right  of  action 
for  fraud.  The  debt  and  the  remedies  go  together,  and  cannot 
be  separated. 

The  liability  does  not  depend  upon  a  judgment  relieving  the 
assignor  from  the  obligations  of  a  contract  obtained  by  fraud, 
or  the  recovery  of  property  actually  conveyed  by  the  owner, 
but  which  conveyance  it  is  claimed  is  fraudulent    As  I  have 
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shown,  tlie  obligation  is  that  of  a  surely*  Ownership  of  tha 
debts  carries  all  remedies:  Wright  v.  Oroville  Min.  Co.,  40  CaL 
20 ;  Hopkins  v.  Contra  Costa  Co.,  106  Cal.  666,  39  Pac.  933; 
Eued  V.  Cooper,  109  Cal*  692,  34  Pac.  98;  Stephens  v.  Over^ 
stolz,  43  Fed.  465;  Emmons  v.  Barton,  109  Cal.  662,  42  Paa 
303 ;  Oakland  Bank  v.  Wilcox,  60  Cal.  126. 

4.  I  think  a  depositor,  who  becomes  such  after  the  misappro- 
priation, may  sue  to  recover  upon  this  liability. .  The  consent 
of  all  the  stockholders  to  a  misappropriation  would  not  bar  the 
creditors:  Halpin  v.  Mutual  Brewing  Co.,  20  App.  Div.  683,  47 
N.  Y.  Sup.  413;  Wait  on  Corporations,  sec.  628;  Thompson  on 
Corporations,  sec.  4666 ;  Neall  v.  Hill,  16  Cal.  162,  76  Am,  Dec 
508 ;  Wright  v.  Oroville  Min.  Co.,  40  Cal.  20 ;  Parrott  v.  Byers, 
40  Cal.  626;  Broder  y.  Conklin,  121  Cal.  287,  63  Pac  699;  El- 
kins  V.  Camden  etc.  B.  B.  Co.,  36  N.  J.  Eq.  6. 

It  is  like  the  right  of  a  creditor  of  a  corporation  to  resort  to 
unpaid  subscriptions.  It  was  held  in  Winchester  ▼.  Mabuiy, 
122  Cal.  622,  66  Pac.  393,  that  the  recovery  constitutes  a  fond 
for  the  benefit  of  creditors.  The  presumption  always  is,  that 
the  corporation  has  not  wasted  its  assets,  and  if  the  directoii 
and  other  ofiBcers  have  done  so,  the  duty  is  upon  the  directors  to 
recover  the  loss  from  the  defaulters.  And  it  counts  something 
that  the  remedy  is  for  creditors.  The  new  depositor  becomes 
fuch  on  faith  of  the  presumed  assets. 

Whether  there  is  any  statute  of  limitations  which  can  pro- 
tect the  director  need  not  now  be  discussed.  Whether  the  con- 
stitution gives  a  right  of  action  to  the  corporation,  and  wheth- 
er a  suit  may  be  brought  on  behalf  of  the  corporation  or 
not,  when  the  directors  refuse  to  bring  suit,  or  when,  as  here, 
the  directors  are  necessary  defendants,  need  not  be  detenninedL 
The  bank  is  in  liquidation,  and  the  recovery,  if  any,  will  go  into 
the  custody  of  the  court  for  distribution  precisely  as  it  would 
have  gone  in  a  creditor's  bill  or  in  some  analogous  proceeding.  * 

^^'^  6.  Any  creditor  may  institute  proceedings  upon  this  lia- 
bility. If  the  necessary  parties  are  not  brought  in,  and  that 
fact  is  made  to  appear,  the  court  should  order  them  to  be 
brought  in.  The  right  of  the  individual  creditor  does  not  de- 
pend upon  others.  The  suit  should  not  be  dismissed,  especially 
where,  as  in  this  case,  it  does  not  appear  that  there  are  other 
creditors.  The  stodcholders  are  certainly  proper  parties.  For 
most  purposes,  however,  if  not  for  all,  they  may  be  repreaeated 
in  this  action  by  the  corporation. 
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6.  Must  the  claim  of  a  creditor  be  reduced  to  a  Judgment  be- 
fore he  can  beoome  a  party  to  the  action?  Certainly  it  need 
not  be.  As  all  must  be  joined,  the  requirement  would  necessi- 
tate great  and  useless  delay.  It  is  not  a  creditor's  bill,  which 
can  be  maintained  only  after  all  l^al  remedies  have  been  ex* 
hausted.  This  action  could  be  maintained  only  in  a  court  of 
equity,  and  reason  for  resort  to  that  juriediction  is  shown  in 
the  nature  of  the  action  itself.  This  was  in  reality  settled  in 
the  case  at  law:  Winchester  y.  Mabury,  122  CaL  522,  55  Pac. 
393. 

7.  Conceding  that  there  are  many  allegations  in  the  com- 
plaint which  seem  to  indicate  an  action  for  negligence  or  fraud, 
that  is  quite  immaterial.  Necessarily^  in  such  a  case,  there 
would  be  such  ayerments.  The  question  is  simply.  Are  the 
facts  alleged  8u£5cient  in  an  action  upon  the  constitutional  lia- 
bility ? 

It  is  charged  that  the  complaint  avers  the  loss  to  be  of  the 
amounts  improperly  invested  in  the  paper  of  the  consolidated 
bank,  and  of  interest  at  conventional  rates  according  to  the 
terms  of  the  various  instruments  or  evidences  of  debts  pur- 
chased. It  is  earnestly  contended  that  this  is  a  ratification  of 
the  purchases^  and  that  the  plaintiff  is  estopped  by  his  own 
pleading.  This  charge  is  true  as  to  some  of  the  alleged  mis- 
appropriations. The  allegation  of  loss  is  of  the  amount  due 
on  the  instruments  purchased^  including  interest  at  agreed  rates. 

We  may  stop  to  notice  that  this  is  utterly  inconsistent  with 
the  contention  of  some  of  my  associates^  who  think  the  com- 
plaint does  not  show  that  the  amount  invested  was  lost  at  all, 
but  merely  that  more  might  have  been  made  had  the  money 
been  otherwise,  used. 

The  action  is  not  primarfly  to  enforce  an  accounting.  The 
accounting  is  required  for  the  purpose  of  distribution  of  a  ^"^ 
fund  which  may  be  recovered  for  all  creditors.  The  bringing 
of  such  an  action  implies  an  accounting,  and  such  accounting 
would  be  ordered  by  the  court  as  a  matter  of  course. 

A  specific  demand  for  an  accounting  is  not  required.  The 
prayer  is  no  part  of  the  statement  of  the  cause  of  action,  and 
where  the  defendant  appears,  any  relief  authorized  by  the  facts 
alleged  and  proven  may  be  awarded.  Staacke  t.  Bell,  125  CaL 
309,  57  Pac  1012,  was  a  judgment  entered  upon  default,  and 
in  iliat  case  nothing  was  decided  which  is  applicable  to  this  case. 

It  is  contended  by  the  respondent  that  the  constitutional  pro. 
Tision  is  in  conflict  with  the  fourteenth  amendment  of  the  fed- 
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eral  constitution,  because  it  takes  the  property  of  corporate 
directors  without  due  process  of  law,  and  because  it  denies  to 
such  persons  the  equal  protection  of  the  law.  To  hold  the  di- 
rectors liable  as  sureties  for  creditors  and  other  ofiQcers  is  not 
obnoxious  to  this  charge  if  the  suretyship  has  been  yoluntarily 
assumed.  If  such  provision  is  void  because  it  punishes  the  in- 
nocent for  the  fault  of  others,  under  such  circumstances,  then, 
we  must  hold  that  no  contract  whereby  one  person  undertakes 
for  the  conduct  of  another  is  valid.  As  I  have  said,  in  all  such 
cases  when  loss  occurs  the  innocent  surety  suffers  for  another's 
fault.  There  is  no  difference  between  this  case  and  the  ordinary 
contract  of  a  surety,  unless  it  can  be  said  that  this  liability  is 
placed  upon  the  director  against  his  wilL  Argument  is  hardly 
required  to  show  that  such  is  not  the  case.  The  state  could  re- 
fuse to  grant  corporate  franchises  altogether,  or  may  grant  on 
such  terms  as  it  pleases.  The  right  to  do  business  as  a  corpo- 
ration, or  to  be  a  director,  if  I  may  speak  of  it  as  a  right,  is  not 
a  natural  right.  These  directors  took  office  knowing  the  re- 
sponsibilities they  assumed  in  so  doing,  and  in  the  eye  of  the  law 
^d  so  as  freely  and  voluntarily  as  they  would  have  done  had 
they  signed  a  bond  agreeing  to  be  responsible  for  the  corporate 
officers.  It  may  seem  an  unwise  policy  to  so  heavily  handicap 
state  corporations,  and  then  to  permit  corporations  organized  in 
other  states,  and  which  are  not  so  burdened,  to  do  business  with. 
in  the  state  as  freely  as  those  organized  here.  But  the  king 
can  do  no  wrong,  and  the  sovereign  will  has  been  declared. 

The  judgment  is  reversed,  and  the  superior  court  is  directed 
to  overrule  the  demurrer  and  allow  the  defendant  reasonable 
timo  to  answer  the  complaint. 

Harrison,  J.,  Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

***  VAN  DYKE,  J.,  concurring.  I  concur.  Prom  the 
facts  alleged  in  the  complaint — ^and  as  against  the  demurrer  the 
allegations  of  the  complaint  are  deemed  to  be  true — ^the  case 
amounts  to  a  criminal  misappropriation  as  defined  in  the  Penal 
Code.  And  the  evident  intention  of  the  framers  of  the  consti- 
tutional provision  in  question  was,  that  such  misappropriations 
only  should  render  the  directors  or  trustees  of  corporations  and 
joint  stock  associations  liable,  and  does  not  refer  to  cases  aris- 
ing from  bad  investments  made  by  such  trustees  or  directors, 
through  lack  of  good  business  judgment  or  otherwise^  unacoom« 
panied  by  any  criminal  intention. 
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Mr.  Justice  KcFarland  Dissented,  and  In  the  conrse  of  his  opln- 
lon,   while  discussing  the  constitutional  provision  Inyolyed,  said: 

^The  provision  imposes  a  liability  upon  the  honest,  faithful  di- 
rector or  trustee  for  all  amounts  embezzled  by  any  officer  of  the 
corporation.  The  honest  official  is  made  to  pay  for  the  moneys 
sMen  or  embezzled  by  the  dishonest  one.  The  action  is»  there- 
fore, in  its  nature  a  penal  action:  Carr  t.  Blscher,  119  N.  Y.  117» 
23  N.  E.  296;  Globe  Pub.  Co.  y.  State  Bank,  41  Neb.  175,  69  N.  W. 
683.  Therefore,  the  provision  must  be  strictly  construed  and  the 
liability  claimed  must  be  shown,  not  by  Implication,  but  by  un- 
jiiiibiguuus  lauguage:  Askew  v.  Ebberts,  22  GaL  264;  Occidental  etc. 
Assn.  V.  Sullivan,  62  Gal.  895.  The  liability  is  for  'moneys  em- 
bezzled  or  misappropriated'  by  another.  In  this  case  there  is  no 
claim  or  allegation  that  the  money  was  embezzled,  but  the  attempt 
Is  to  show  that  It  was  misappropriated.  What,  then,  la  the  mean- 
ing of  the  word  'misappropriated'  as  used  in  the  constitution?  It 
is  used  in  connection  with  'embezzled,'  and  does  not  mean  merely 
applying  money  in  a  manner  not  authorized  by  law.  It  Is  used 
in  a  criminal  sense  in  section  1  of  article  2  of  the  constitution, 
where  it  is  provided:  'And  no  person  hereafter  convicted  of  the 
embezzlement  or  misappropriation  of  public  money  shall  ever  ex- 
ercise the  privilege  of  an  elector  in  this  state.'  The  Penal  Oode, 
section  504,  makes  the  fraudulent  appropriation  to  any  use  or 
purpose  not  in  the  due  and  lawful  execution  of  his  trust,  by  any 
officer  of  a  corporation,  of  property  which  he  has  in  his  possession 
by  virtue  of  his  trust,  embezzlement.  In  speaking  of  the  word  'mls- 
aiypropriatlon,'  as  used  in  the  provision,  this  court  said  in  Fox  v* 
Hale  &  Norcross  etc.  Min..  Co.,  108  Cal.  426,  41  Pac.  308:  'But  in 
my  opinion  the  word  "misappropriation"  is  to  be  construed  by  the 
maxim,  "Noscltur  a  sociis";  it  means  something  like  embezzle- 
ment, or,  in  other  words,  it  means  the  misapplication  of  fundi^ 
intrusted  to  an  officer  for  a  particular  purpose  by  devoting  them 
to  some  unauthorized  purpose,  and  does  not  apply  to  the  payment 
of  an  extravagant  price  for  services  or  materials  properly  apper- 
taining to  the  business  of  the  corporation.' 

"It  is  therefore  evident  that  unless  the  complaint.  In  view  of 
the  above  definitions,  alleges  fully  a  misappropriation  of  the  funds 
of  the  corporation,  by  some  officer  thereof,  while  Mabury  was  a 

director,  it  states  no  cause  of  action  against  him It  is  not 

alleged  that  the  money  was  embezzled  by  any  officer  of  the  cor- 
poration. It  is  not  alleged  that  it  was  used  for  any  unlawful  pur- 
pose or  converted  by  any  officer  to  his  own  use.  It  may  be,  and 
probably  is,  true  that  the  money  of  the  savings  bank  should  not 
liave  been  loaned  without  security,  but  we  cannot  think  that  a 
loan  made  by  an  officer  of  a  bank,  in  good  faith,  for  the  bank  and 
not  for  his  own  gain,  would  be  a  misappropriation  within  the 
meaning  of  the  constitutional  provision.  .  •  •  •  There  is  no  alle- 
gation that  any  officer  of  the  bank  embezzled  or  appropriated  to 
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bis  own  use  a  single  dollar  of  the  money.  It  is  provided  In 
tion  5200  of  the  Bevised  Statutes  of  the  United  States:  'Ererj 
president,  director,  cashier,  teller,  clerk,  or  agent  of  any  ''national 
banking  asfiodation,**  who  embezzles,  abstracts,  or  wlUfnlly  mis- 
applies any  of  the  money,  f nnds,  or  credits  of  the  association  •  •  •  » 
shall  be  deemed  gnllty  of  a  misdemeanor/ 

"This  section  came  before  the  supreme  court  of  the  United 
States  In  United  States  t.  Britton,  107  U.  S.  666,  2  Sup.  Gt  Bep. 
512,  and  the  court  in  construing  the  section  said:  To  constitute 
the  offense  of  willful  misapplication,  there  must  be  a  conyersion 
to  his  own  use,  or  use  of  some  one  else,  of  the  moneys  and  funds  of 
the  association  by  the  party  charged;  •  •  •  •  there  is  no  averment 
of  a  conyersion  by  the  defendant  to  his  own  use,  or  the  use  of 
any  other  person,  of  the  funds  in  the  purchase  of  the  shares.  The 
counts,  therefore,  charge  maladministration  of  the  affairs  of  the 
bank,  rather  than  a  misapplication  of  its  funds.' 

"The  central  idea  of  the  proyislon  Is  'embezzlement  or  mlsaiK 
proprlation'  by  the  officers  to  their  own  use.  It  was  not  the  in- 
tention to  make  eyery  director  of  a  bank  responsible  tor  the 
business  mistakes  of  his  associates.  Neither  Is  It  the  policy  of 
the  law  to  allow  a  stockholder  to  profit  by  an  investment  if  it 
proves  to  have  been  a  good  one,  and  to  hold  the  directors  respon- 
sible if  it  proves  to  have  been  a  bad  one.  Cknrporations  are  man- 
aged by  their  agents  and  directors.  If,  after  using  their  best 
Judgment,  an  investment  should  not  prove  profitable,  it  is  no  more 
than  happens  to  individuals  in  the  every-day  transactions  of  life. 
Banks  have  their  financial  crises,  when  assets  that  were  at  the 
time  they  were  taken  ample  become  valueless.  In  all  cases  the 
directors  and  officers  should  be  honest  and  held  criminally  for 
any  embezzlement  or  misappropriation  of  funds  to  their  own  use. 

"The  individual  directors  should  not  be  held  for  the  acts  of 
others  with  which  they  are  in  no  way  connected,  unless  under  the 
plain  mandates  of  the  law.  In  this  case  the  facts  alleged  do  not 
make  Vespondent  liable  for  the  acts  of  other  officers.** 


A  Constitational  Provision  is  Self-operative  when  no  legisla- 
tion is  necessary,  or  conld  add  to  or  take  from  it:  State  v.  Oald- 
weU,  60  La.  Ann.  686,  60  Am.  St  Rep.  466,  23  South.  869;  Hick- 
man  v.  City  of  Kansas,  120  Mo.  110,  41  Am.  St  Rep.  684,  26  S. 
W.  225;  note  to  County  of  Cook  v.  Industrial  School,  8  Atn,  st  Rep. 
416.  A  constitutional  provision  that  each  stockholder  in  a  corpo* 
ration  shall  be  liable  to  the  amount  of  the  stock  held  by  him  is 
Betf-executing:  Willis  v.  Mabon,  48  Minn.  140,  81  Am.  St  Rep.  626^ 
60  N.  W.  1110.  This  is  not  so,  however,  of  a  provision  that  dues 
to  a  corporation  shall  be  secured  by  the  individual  liability  of 
stockholders  to  an  additional  amount  equal  to  the  stock  owned  by 
each  stockholder  and  such  other  means  as  shall  be  provided  by 
law:  BeU  v.  Farwell,  176  UL  480,  68  Am.  St  Rep.  104,  62  N.  B. 
846;  Marehall  v.  Sherman,  148  N.  Y.  9,  61  Am.  St  Rep.  664,  41 
K.  B.  419;  Knip  v.  Fleming,  66  Ohio  St  821,  87  Am.  St  R^  6U» 
112  N.  B.  884. 
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Thm  Liability  of  Officers  of  a  Corporation  to  tbird  persons  is 
discussed  in  the  monographic  notes  to  Greenberg  t.  Whitcomb  Lum- 
ber Co.,  48  Am.  8t  Rep.  913-928;  Marshall  t.  Farmers'  etc.  SaT. 
Bank,  17  Am.  St.  Rep.  95-101;  Hodges  y.  New  England  Screw  Co., 
53  Am.  Dec.  637-651.  The  directors  of  a  corporation  are  charged 
with  the  duties  of  trustees,  are  bound  to  care  for  its  property 
and  manage  its  affairs  in  good  faith,  and,  for  a  Tiolation  of  these 
duties  resulting  in  waste  of  its  assets,  injury  to  the  property,  or 
unlawful  gain  to  themselves,  they  are  liable  to  account  in  equity 
the  same  as  other  trustees:  Bosworth  y.  Allen,  168  N.  T.  157.  85 
Am.  St.  Rep.  667,  61  N.  E.  163.  The  creditors  of  a  corporation 
may  hold  its  agent  personally  liable  for  wasting  its  assets  needed 
to  satisfy  their  claims,  on  the  ground  that  such  action  constitutes 
a  misapplication  of  trust  funds:  In  re  Brock  way  Mfg.  Co.,  89  Me. 
121,  56  Am.  St  Rep.  401,  35  Atl.  1012.  And  if  the  president  mis- 
appropriates corporate  funds  a  suit  by  a  stockholder  to  compel  his 
estate  to  make  good  the  amount  thereof  may  be  maintained:  Wine- 
burgh  y.  United  etc.  Advertising  Co.,  173  Mass.  60»  73  Am.  8t 
Bep.  261,  53  N.  m  lis. 


SANGUINETTI  t.  POCK. 

[136  CaL  466,  69  Pac.  98.] 

WATERS— BASEMENT  FOR  DRAINAGE  OF  SURFACE 
WATER. — ^The  upper  owner  of  land  has  an  easement  over  the 
land  of  the  lower  owner  to  discharge  surface  water  as  it  is  ac- 
customed naturally  to  flow,  and  the  lower  owner  has  no  right  to 
interrupt  such  natural  flow  to  the  injury  of  the  upper  owner. 
(p.  172.) 

WATERS— DRAINAGE  OF  SURFACE  WATER.— A  lower 
proprietor  has  no  right  to  levee  against  a  swale  or  natural  drain- 
way  for  surface  water  falling  on  the  lands  of  the  upper  proprietor 
If  its  effect  is  to  stop  the  flow  of  such  water  and  cause  it  to  back 
over  such  land.  He  may  construct  a  levee  if,  in  connection  there- 
with, he  maintains  a  ditch  of  ample  capacity  to  carry  off  such 
surface  water,    (p.  173.) 

WATERS— DRAINAGE  OF  SURFACE  WATER.— A  natural 
swale  or  depression  in  level  land  which  has  neither  a  definite  be- 
ginning or  ending,  and  which  acts  as  a  local  drainway  for  the 
surface  water  on  a  limited  amount  of  land,  is  not  a  natural  water- 
course, and  cannot  be  closed  by  the  owner  of  the  servient  tene- 
ment to  the  detriment  of  the  dominant  tenement,    (pp.  174,  175.) 

WATERS  — RIGHT  TO  PROTECT  LAND  AGAINST 
FLOOD  WATEIR.— The  lower  owner  of  land  has  a  right  to  protect 
it  by  levee  against  flood  water  of  a  natural  watercourse,  though 
he  thereby  backs  water  upon  the  land  above,    (p.  176.) 

B.  W.  Dodge,  A.  H.  Carpenter,  and  Oarpentor  ft  Flacky  for 
ibid  appellant. 

Kicoly  OiT  ft  Nutter^  for  tlie  respondent 
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*®*  CHIPMAN,  C.  Action  to  have  a  certain  levee  con- 
structed by  defendant  declared  to  be  a  nuisance  and  for  dam- 
ages. A  jury  was  called  to  detennine  certain  special  issues  and 
the  ^•'^  court  also  made  findings  of  fact.  The  following  dia- 
gram will  illustrate  the  facts : 
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Smnmaiized  from  the  fijodings^  it  appears  tlia{  plaintiff  and 
defendant  own  adjoining  lands^  as  shown  by  the  diagram;  ^^ 
a  natural  waterway  passes  through  these  landa;  its  course  is 
from  east  to  west,  and  it  extends  eastward  some  distance  east 
of  tile  Mariposa  road  and  westward  through  defendant's  land, 
and  ''in  its  natural  condition  was  sufficient  to  conduct  and 
carry  away  the  waters  which  naturally  accumulated  thereon/' 
and  ''the  waters  which  accumulated  in  said  waterway  were, 
by  means  thereof,  conducted  and  carried  away  from  plain- 
tiflPs  lands,  and  such  waters  were  thereby  prevented  from 
accumulating  on  or  flooding  the  lands  of  plaintiff/'  In 
December,  1896^  defendant  constructed  a  dam  and  levee 
across  the  bed  of  said  waterway  at  the  point  where  it  enters 
defendant's  lands  by  means  of  which  the  water  was  obstructed 
in  its  flow,  was  diverted  from  its  channel  where  it  was  accus- 
tomed to  run,  and  was  made  to  back  upon  and  overflow  plain- 
tiff's lands  to  the  injury  of  his  crops  during  the  year  1897  in 
the  sum  of  forty  dollars.  Defendant  continues  to  maintain 
his  said  levee  and  threatens  so  to  do,  and  will  thus  deprive 
plaintiff  of  the  enjoyment  of  his  said  land.  The  land  of  plain* 
tiff  and  defendant  is  not  situate  on  a  plain  substantially  level 
and  unbroken  by  waterways,  but  the  land  of  plaintiff  is  higher 
than  the  land  of  defendant,  "and  through  said  land  passes  said 
waterway,  by  which  the  waters  naturally  acctonulating  on 
plaintiff's  lands  have  been  conducted  and  carried  away."  Mor- 
mon slough  is  a  river,  and  is  a  branch  of  the  Calaveras  river, 
and  flows  nearly  parallel  with  said  waterway  from  east  to  west 
and  about  one  mile  distant  on  the  north.  ^?n  seasons  of  high 
water  the  water  flowing  in  Mormon  slough  overflows  the  banks 
thereof  and  by  means  of  the  said  waterway  reaches  the  lands 
of  the  plaintiff,  from  whence  such  waters  pass  by  means  of 
the  said  waterway  through  defendant's  lands."  Plaintiff's  crop 
was  injured  "in  part  by  water  coming  from  said  Mormon  slough 
at  a  time  of  freshet,"  but  "said  flow  was  not  unusual  or  ex- 
traordinary for  the  season  of  the  year  when  and  where  the 
same  occurred."  In  the  year  189G  defendant  constructed  along 
the  eastern  boundary  of  his  land  a  levee  and  canal,  or  ditch, 
which  at  the  south  end  connected  with  another  ditch  on  the 
lands  of  S.  Hewlett,  but  said  ditch  '^is  not  sufficient  to  carry 
the  waters  which  naturally  fall,  flow,  or  accumulate  on  the 
lands  of  plaintiff." 

As  conclusions  of  law,  the  court  found  that  the  levee  of  *^ 
defendant  is  a  nuisance,  and  plaintiff  is  entitled  to  have  it 
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abated  and  the  restoration  of  the  waterway  to  its  former  con- 
dition, and  that  defendant  be  restrained  from  further  con- 
structing or  maintaining  said  levee;  also  to  recover  forty  dollars 
damages.  Judgment  was  accordingly  entered.  The  appeal  is 
by  defendant  from  the  judgment  and  the  order  denying  his 
motion  for  a  new  trial. 

Defendant  contends  that  there  is  no  watercourse  as  found, 
but  that  the  so-called  waterway  is  but  an  ordinary  depression 
in  the  surface  of  the  generally  level  plain  constituting  defend- 
ant's and  plaintiff's  and  the  surrounding  lands,  and  that  the 
findings  on  this  point  are  not  supported  by  the  evidence;  that 
the  levee  complained  of  was  constructed  to  keep  the  flood 
waters  of  Mormon  slough  from  invading  his  land,  which  he 
had  a  right  to  do,  and  that  the  canal,  or  ditch,  dug  by  him 
along  the  levee  was  of  ample  capacity  to  carry  off  the  waters 
that  naturally  fall  and  accumulate  on  the  lands  of  plaintiff. 

There  are  two  principal  questions  presented  to  which  coun- 
sel have  chiefly  devoted  their  attention:  1.  Is  the  drainway 
mentioned  in  the  findings  shown  by  the  evidence  to  be  a  water- 
course aa  defined  by  the  courts,  which  defendant  had  no  right 
to  obstruct  to  protect  his  lands  either  against  the  ordinary  rain* 
fall  flowing  down  this  stream  or  the  flood  waters  of  Mormon 
slough?  2.  If  no  watercourse  existed,  had  defendant  the  right 
to  obstruct  what  he  concedes  was  a  depression  in  the  land 
through  which  the  rainfall  accumulating  on  plaintiff's  land  waa 
accustomed  to  flow  over  defendant's  land?  Briefly,  had  de- 
fendant the  right  to  levee  against  the  ordinary  rainfall  and  also 
against  the  flood  waters  of  Mormon  slough  ? 

1.  It  is  settled  law  in  this  state  that  plaintiff  as  the  owner 
of  the  upper  land  has  an  easement  over  the  lower  adjacent 
land  of  defendant  to  discharge  surface  water  as  it  is  accus- 
tomed naturally  to  flow,  and  defendant  had  no  right  to  inter- 
rupt such  natural  flow  to  plaintiff's  injury:  Ogbum  v.  Connor, 
46  Cal.  346,  Gray  v.  McWilliams,  98  Cal.  167,  35  Am.  St.  Eep. 
163,  32  Pac.  976;  Los  Angeles  etc.  Asen.  t.  Loe  Angeles,  103 
Cal.  461,  37  Pac.  375 ;  Cushing  v.  Pires,  124  Cal.  663,  67  Paa 
672;  Larrabee  v.  Cloverdale,  131  Cal.  96,  63  Pac.  143.  The 
evidence  was  without  substantial  conflict  that  the  depression, 
^^  or  so-called  watercourse,  running  through  defendant's  and 
plaintiff's  lands,  was  a  natural  drainway  for  the  water  aoctunn- 
lating  from  rainfall  on  plaintiff's  lands,  and  that  by  construct- 
ing his  levee  across  this  swale,  or  drainway,  the  ^ect  wae  to 
•top  tlie  flow  of  sudi  water  and  to  caiise  it  to  back  over  plain- 
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tiff's  land  to  his  injury.    Defendant  constructed  a  <anal,  or 
ditch,  along  this  levee  its  entire  length,  on  his  own  land,  which 
but  for  its  defects  would  probably  be  ample  to  carry  away  the 
water  ordinarily  falling  from  the  clouds  and  accumijatmg  on 
plaintiff's  land;  and  if  of  sufficient  capacity  to  cajrry  th^  water, 
it  is  not  claimed  that  the  levee  would  injure  phuntiff  by  rea- 
son of  its  being  an  obstruction  to  the  passage  of  water  ordx- 
narilT  and  usually  accumulating  on  plaintiff's  land.    The  evi- 
dence is  conflicting  on  the  point,  but  ^!^^^1^- "  «^^^*  ^ 
support  the  finding  that  defendant's  said  diteh  had  no  c^a- 
dSto  carry  the  sdd  waters  at  the  time  of  the  injury.    Engi- 
uXaSSU  a  witness  for  phuntiff  testified  that  its  bottom 
was  not  brought  down  to  an  even  and  regular  gn^e;  that  not 
Ts^th  of  tte  point  where  the  levee  crosses  thedxmway  the 
bottom  of  the  diteh  is  a  foot  hi^er  than  ^^«  ^t^  "^4 
drainway,  and  at  the  southeast  comer  of  ^d«f*J^'^^*Jf7^ 
i»h«T«  the  ditch  turns  west,  thence  connecting  at  a  point  on 
Sd^^s  wS  STwith  Hewlett's  diteh,  the  bottom  is  fo^ 
J^S  higher  than  the  bottom  of  t^e  dramway,  and  tte 
rSeTSe  ^teh  is  toward  the  soutk    The  3^*7/ *« 
S  obviously,  would  be  measm^  by  its  <«P^tyat  A je 
JSs  where  its  bottom  is  .highest,  or  where  ^    ^^^tja^ 

^nld  pass^  ^  '^/Z^t  ioTJl  S^SffiX  in 

--"-Hh?^^^^^ 

is  an  unwarranted  obstruction,   ana  wui  w 

Zl  ^l  wmS  is  accustomed  to  flow  ^o- this^way. 
2   1  do  not  think  the  evidence  warrants  the  finding  that  the 

'        'STof  Uw  ffom  Se  evidence  in  the  case.    The  tes- 

^'^'^''f  %~f fU^viagSJ  eigWy  feet,  and  has  a  depth 
to  one  hundred  ^f  t, jiJ^J^S'^J  J^  4e.half  feet;  its  general 
^arying.from  s«  "^^^/^Ji  Cmon  slough;  its  banks,  if 
2r«a^i:'::*cifS!t  learn  from   other  witnesses,  slope 
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gently,  as  is  obvious  from  the  width  and  depth,  and  lo6€ 
themselves  in  the  surrounding  land,  and  when  water  is  not 
running  the  depression  is  cultivated  to  grain,  the  same  as  the 
other  land  of  plaintiff  and  defendant,  and  a  portipn  of  the 
depression,  on  plaintiff ^s  land,  is  planted  to  vines;  where  it 
begins  and  where  it  ends  does  not  appear,  and  there  is  no 
satisfactory  evidence  to  show  that  it  has  any  direct  connec- 
tion with  Mormon  slough.  The  country  around  and  about 
the  lands  of  plaintiff  and  defendant  is  level,  and  all  the  land 
in  the  vicinity  is  subject  to  overflow  occasionally  from  Mor- 
mon slough,  which  is  a  branch  of  Calaveras  river,  and  car- 
ries a  large  body  of  water.  When  Mormon  slough  overflows, 
which  occurs  occasionally  at  high-water  periods,  in  the 
winter  and  spring  months,  its  waters  spread  out  generally 
over  this  region  of  country  and  inundate  plaintiff's  and  de- 
fendant's lands  in  common  with  the  lands  of  their  neigh- 
bors, and  this  drainway  fills  up.  The  waters  thus  escaping 
from  Mormon  slough  run  west  and  southwest,  the  slope  of  the 
country  being  slightly  in  that  direction,  and,  after  passing 
over  the  lands  referred  to,  go  on  westward  and  find  their 
way  to  the  San  Joaquin  river  or  Mormon  slough,  farther 
to  the  westward.  At  such  times  this  drainway,  in  common 
with  the  other  land,  is  completely  submerged.  One  of  these 
overfiows  occurred  in  1897,  at  which  time  plaintiff's  land  was 
damaged^  as  found  by  the  jury,  and  it  was  found  also  that 
the  damage  in  part  occurred  from  the  water  of  the  Mormon 
slough,  which,  it  is  to  be  inferred,  but  was  not  shown  by  any 
evidence,  was  commingled  with  the  water  that  had  accumu- 
lated on  plaintiff's  land  from  rainfall. 

A  watercourse  is  defined  to  be  "a  running  stream  of  water; 
a  natural  stream,  including  rivers,  creeks,  runs,  and  rivu- 
lets": Black's  Law  Dictionary,  title  ^'Watercourse."  Further 
defining  the  term,  this  court  said:  **There  must  *^  be  a 
stream,  usually  flowing  in  a  particular  direction,  though  it 
need  not  flow  continually.  It  may  sometimes  be  dry.  It  must 
flow  in  a  definite  channel,  having  a  bed  or  banks,  and 
usually  discharge  itself  into  some  other  stream  or  body  of 
water.  It  must  be  something  more  than  a  mere  surface 
drainage  over  the  entire  face  of  the  tract  of  land,  occasioned 
by  unusual  freshets  or  other  extraordinary  causes.  It  does 
not  include  the  water  flowing  in  the  hollows  or  ravines  in 
land,  which  is  mere  surface  water  from  rain  or  melting  snow— 
i.  e.,  snow  lying  and  melting  on  the  land,  and  is  discharged 
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through  them  from  a  higher  to  a  lower  leTel,  bat  which  at 
other  timee  are  destitute  of  water.    Such  hollows  or  ravines 
are  not,  in  legal  contemplation,  watercourses'':  Ix)s  Angeles 
etc-  Assn.  v.  Los  Angeles,  103  Cal.  466,  37  Pac.  376,  citing 
text-books  and  cases.    The  evidence  does  not  bring  the  de- 
pression, or  swale,  in  question  within   this  definition.    This 
so-called  watercourse  is  nothing  more  than  a  local  drainwaj 
to  a  limited  amount  of  land  which  has  neither  a  definite  be- 
ginning nor  ending,  and  is  like  hxmdreds   of   similar   swales 
found  in  land  whose  surface  may  be  called   generally'  level. 
While  such  drainways  may  not  be  closed  by  the  owner  of  the 
servient  tenement  to  the  detriment  of  the  dominant  tenement, 
it  is  not  because  they  are  watercourses^  but  it  is  on  the  prin- 
ciple stated  in  Ogbum  v.  Connor,  46  Cal.  346, 13  Am.  Bep.  213, 
and  Los  Angeles  eta  Assn.  v.  Los  Angeles,  103  Cal.  466,  37 
Pac.  375,  and  other  cases.    We  are  tiius  brought  to  the  ques- 
tion wbether  defendant  had  a  right  to  protect  his  land  against 
the  flood  waters  of  Mormon  slough.    The  evidence  is,  that  he 
built  his  levee  for  this  purpose,  and  through  no  intention  of 
injuring  plaintiff.    Mormon  slough  has  characteristics  similar 
to  those  of  the  Sacramento  river  stated  in  McDaniel  v.  Cum- 
mings,  83  CaL  515,  23  Pac.  795,  dted  in  De  Baker  v.  Southern 
Cal.  By.  Co.,  106  Cal.  257,  46  Am.  St.  Bep.  237,  39  Pac.  610. 
The  situation  of  plaintiff's  and  defendant's  lands  in  the  pres- 
ent case,  with  reference  to  Mormon  slough,  is  much  the  same 
as  was  the  situation  of  the  lands  of  the  parties  in  the  case  cited 
with  reference  to  the  Sacramento  river ;  the  effect  of  the  over- 
flow of  Mormon  slough  upon  these  lands  is,  in  its  essential  fea- 
tures, the  same  as  was  the  overflow  of  the  Sacramento  river  on 
the  lands  in  McDaniel  v.  Cummings,  83  Cal.  515,  23  Pac.  795. 
In  that  case  the  defendant  built  a  levee  to  accomplish  the  ^'^ 
same  object  as  defendant  had  in  this  case  and  with  like  re- 
sults— ^namely,  it  tended  to  hold  the  water  back  on  plaintiff's 
land  longer  than  it  would  have  remained  had  the  levee  not 
been  constructed.    The  court  in  deciding  McDaniel  v.  Cum- 
mings, 83  Cal.  515,  23  Pac.  795,  adopted  the  rule  in  Bex  v. 
Commissioners  etc.,  8  Bam.  &  C.  355,  and  as  stated  in  Lamb 
V.  Beclamation  Diet.,  73  Cal.  125,  2  Am.  St.  Bep.  775,  14  Pac. 
625,  with  respect  to  the  waters  of  the  sea — namely,  *^that  they 
are  a  common  enemy  against  which  every  man  has  a  right  to 
defend  himself,  regardless  of  the  fact  that   the   barriers   he 
erects  for  the  protection  of  his  land  may  cause  the  flood  to 
rise  higher  and  flow  with  greater  force  upon  his  neighbor.'*" 
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It  is  true^  in  the  McDaniel  case,  the  ccmrt  said  the  rule  was 
applicable,  "especially  in  view  of  the  policy  of  all  our  state  leg- 
islation respecting  overflowed  lands/'  and  it  is  also  true  that 
the  lands  in  question  here  were  not  swamp  and  overflowed 
lands.  But  we  cannot  see  that  the  principle  finds  its  origin 
in  or  is  applicable  only  in  cases  where  title  has  come  to  the 
owner  in  a  certain  way.  He  principle  is  of  general  applies- 
tion.  It  was  shown  by  the  court  that  there  was  no  necessary 
<x>nflict  between  the  views  expressed  in  the  case  referred  to 
and  the  decision  in  Ogbum  v.  Connor,  46  Cal.  346,  13  Awi. 
Bep.  213,  since  that  decision  refers  only  to  surface  water  hav- 
ing its  sources  in  springs  or  descending  from  the  clouds,  '^t 
does  not  apply  to  flood  waters,  which  the  owner  of  the  higher 
land  can-  restrain  by  the  same  means  employed  by  his  neighbor.'' 
And  it  was  said:  **What  is  true  of  the  owner  of  the  river  bank 
is  true  in  the  same  sense  of  each  successive  owner  back  of  him. 
It  is  the  interest  of  all  to  comibine  and.  share  the  expense  of 
placing  a  levee  on  the  bank  by  whidi  all  will  be  protected,  but 
if  those  in  front  will  not  co-operate  with  those  behind,  and 
will  do  nothing  for  themselves,  they  must  not  be  allowed  to 
stand  in  the  way  of  those  whose  necessities  compel  them  to 
act/' 

Our  conclusion  on  the  main  question  at  issue  is,  that  de> 
fendant  had  no  right  to  obstruct  the  drainway  as  against 
the  flow  of  water  accumulating  on  plaintiff's  land  from  rain- 
fall (melting  snow  need  not  be  mentioned,  as  no  snow  of  con- 
sequence ever  falls  in  that  part  of  the  San  Joaquin  Valley) 
without  flrst  providing  a  ditch,  or  canal,  of  sufficient  capacity 
to  carry  such  water  as  the  said  waterway  was  accustomed  *''* 
to  carry  to  relieve  plaintiff's  lands.  But  defendant  had  the 
right  to  protect  his  land  from  the  overflow  waters  of  Morm<}n 
slough  by  a  levee.  As  a  new  trial  must  be  granted,  a  question 
may  arise  as  to  defendant's  liability  upon  evidence  showing 
that  concurrently  with  the  overflow  of  Mormon  slough  there 
was  a  heavy  rainfall,  which  latter  was  sufficient  to  tax  the  ca- 
pacity of  said  waterway.  It  is  perhaps  enough  to  say  that 
plaintiff  can  recover  damage  only  by  showing  that  when  the  in- 
jury occurred  there  was  flowing  in  the  waterway  sufficient  water 
to  fill  it,  which  had  accumulated  on  his  land.  Defendant  may 
meet  such  evidence  by  showing  that  his  ditch  at  that  time  had 
capacity  to  carry  all  the  water  the  drainway  would  carry.  To 
prevent  any  restraining  order  as  to  the  future,  defendant  may 
show  that  he  has  since  (if  he  had  not  at  the  trial)  so  constructed 
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his  ditch  as  to  carry  all  water  to  the  full  capacity  of  the  said 
drainway.  This  much  may  safely  be  said  to  result  from  the 
principles  already  decided  by  this  court,  to  which  reference  haa 
been  made.  The  other  questions  raised  by  the  appeal  do  not 
•call  for  discussion  in  view  of  what  has  already  been  said. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed  and  a  new  trial  ordered. 

HcFarland,  J.,  Temple,  J.,  Henshaw,  J. 


Surface  Water. — ^The  proprietor  of  land  has  an  easement  for 
the  drainage  of  surface  water  in  its  natural  flow  over  the  lower 
lands  of  an  adjacent  proprietor,  and  the  latter  is  liable  in  dam- 
ages to  the  former  for  an  obstruction  to  the  natural  flow  of  such 
water:  Garland  v.  Aurin,  103  Tenn.  565,  76  Am.  St.  Bep.  699,  53 
&  W.  910;  Baker  v.  Allen,  66  Ark.  271,  74  Am.  St  Rep.  93,  50 
8.  W.  611.  For  a  full  discussion  of  the  right  of  one  land  owner 
to  accelerate  or  diminish  the  flow  of  surface  water  to  or  from  the 
lands  of  another,  see  the  recent  note  to  Mizell  y.  IdcQowan,  S6  Am. 
8t  Bep.  726-736. 


EX  PARTE  KENNEKH. 

[136  GaL  627,  69  Pac.  261.] 

CONSTITUTIONAL  LAW— GAME  LAWS.— A  statute  pro- 
hibiting the  buying  or  selling  of  quail,  and  providing  a  penalty 
therefor,  is  constitutional  and  not  void  as  constituting  an  Illegal 
dlaorlminatlon.  between  different  classes,  or  as  depriving  persons 
of  their  property  or  of  the  equal  protection  of  the  laws.    (p.  177.) 

GAME  LAWS— PROPBBTY  IN  WILD  GAME.— The  owner- 
ship of  wild  game  is  in  the  people  of  the  state,  and  the  legisla- 
ture has  the  ripht  to  permit  them  to  kill  or  take  It  upon  such 
terms  and  conditions  as  Its  wisdom  may  dictate.  The  person  kill- 
ing game  has  only  such  property  therein  as  the  legislature  may  con- 
fer,   (pp.  177,  178.) 

Biordan  &  Lande,  for  the  petitioner. 
W.  H.  Cook,  for  the  respondent. 

«28  McFAKLAND,  J.  Petitioner  was  arrested  and  is  held 
under  a  charge  of  violating  section  626k  of  the  Penal  Code, 
which  ifly  omitting  parts  of  the  section  not  material  here,  as 
follows:  *T3very  person  who  huys,  sells,  offers  or  ezposea  for 
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Bale,  barter  or  trade,  any  quafl  ....  is   guilty  of  a 

meaner/'  The  sole  ground  upon  which  petitioner  seeks  to^be 
discharged  is  the  alleged  unconstitutionality  of  the  eaid  section. 
It  is  contended  that  the  section  is  violative  of  the  fourteenth 
amendment  of  the  federal  constitution,  and  of  section  11  of 
article  1  of  the  constitution  of  this  state,  in  that  it  is  not  uni- 
form in  its  operation,  that  it  illegally  discriminates  between 
different  classes  of  persons,  that  it  deprives  persons  of  the 
equal  protection  of  the  laws,  and  interferes  with  the  inalienable 
right  of  acquiring  holding,  and  protecting  properijy.  The  con- 
ten  ti  on  is  not  maintainable. 

Wild  game  belongs  to  the  whole  people,  and  the  legislature 
may  dispose  of  it  as  may  seem  to  it  best,  subject  only  to 
constitutional  limitations  against  discriminations  Within 
those  limitations  the  legislature,  for  the  purpose  of  protecting 
game,  may  pass  such  laws  as  to  it  seem  mc»t  wise;  and  **th» 
measures  best  adapted  to  that  end  are  for  the  legislature  to 
determine,  and  courts  cannot  review  its  discretion'* :  Ex  pari» 
Maier,  103  Cal.  476,  42  Am.  St.  Eep.  129,  and  note,  37  Pac. 
402,  and  cases  there  cited.  There  *^  is  no  question  in  the 
case  at  bar  as  to  the  reasonableness  of  an  ordinance  as  in  Ex 
parte  Ejiapp,  127  Cal.  101,  69  Pac  316,  and  other  cases  cited; 
the  provision  attacked  here  is  a  law  of  the  state  passed  by  the 
legislature. 

The  law  in  question  does  not  destroy  a  right  of  property. 
This  point  was  correctly  disposed  of  by  the  supreme  court  of 
Illinois,  in  American  Express  Co.  t.  State,  133  111.  649,  23 
Am.  St.  Rep.  641,  24  N.  E.  758.    In  that  case  the  court,  deal- 
ing with  a  statute  similar  to  the  one  here  involved,  and  with 
this  question  of  the  right  of  property,  say:  'Tlie  fallacy  of 
the  position  consists  in  the  supposition  that  the  person  who 
may  kill  quail  has  an  absolute  property  in  the  dead  ftniTWiila 
In  the  Maier  case,  supra,  it  was  held,  as  has  been  seen, 
that  no  one  has  a  property  in  animals  and  fowls  denominated 
game — ^the  ownership  was  in  the  people  of  the  state.    Thia 
being  so,  it  necessarily  followed  that  the  legislature  had  the 
right  to  permit  persons  to  kill  or  take  game  upon  such  teima 
and  conditions  as  its  wisdom  might  dictate^  and  that  the  per- 
eon  killing  game  might  have  auch  property  interest  in  i^  and 
such  only,  as  the  legislature  might  confer  -  The  legislature 
has  never  conferred  an  absolute  property  m  quail  upon  the 
person  who,  might  kill  the  saSbne.    The  killing  of  quail  during- 
the  taofD&3  of  October  and  Naveiii)»er  was  permitted,  not  for 


•^ 
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sale — not  to  go  upon  the  market  as  an  article  of  commerce-^ 
but  for  the  mere  nse  of  the  person  who  killed  the  birda.  The 
person  killing  qnail  under  this  statute  has  but  a  qualified  prop- 
erty in  the  birds  after  they  are  killed.  He  may  consume  them. 
If  a  trespasser  should  take  them  from  him,  he  might  maintain 
an  appropriate  action  to  regain  the  possession.  But  the  law 
which  authorized  him  to  kill  the  quail  has  withheld  the  right 
to  sell  or  the  right  to  ship  for  the  purpose  of  sale^  and  when 
such  person  undertakes  to  ship  for  sale^  he  is  imdertaking  to 
assert  a  right  not  conferred  by  law.  Tlie  act,  therefore,  does 
not  destroy  a  right  of  property,  because  no  such  right  exists/' 

There  is  no  arbitrary  discrimination  in  the  law  which  would 
make  it  obnoxious  to  the  fourteenth  amendment,  or  to  any 
provision  of  our  state  constitution;  there  is  no  discrimination 
in  it  whatever.  Ulider  the  law  all  persons  have  the  same  right 
to  kill  quail  within  certain  limitations;  and  it  provides  ^^^^ 
that  ''every  person  who  buys,  sells,''  etc.,  any  quail  shall  be 
guilty,  and  does  not  give  to  any  person  the  right  to  so  buy  or 
sell:  See,  also,  6eer  v.  Connecticut,  161  17.  S.  519,  16  Sup. 
Ct.  Rep.  600. 

The  petitioner  is  remanded  and  the  writ  discharged. 

Oaroutte^  J.,  Henshaw,  J.,  Harrison,  J.,  and  Beatty,  0.  J.^ 
concurred. 

Tnatieea  Van  Dyke  and  Temple  Dissented  on  the  ground  that 
the  statute  In  question  was  an  unlawful  and  unjust  discrimination* 
and  an  attempt  to  deprive  persons  of  property  without  due  process 
of  law,  and  hence  unconstitutional. 

"The  amendment  to  the  Penal  Code  under  consideration  has 
made  a  sharply  deflned  discrimination  against  selling  quail  and 
other  game  birds  or  animals,  and  not  against  the  klUlng  of  them, 
and  the  purpose  thereby  to  preserve  them  for  the  special  bene> 
fit  of  those  who  may  belong  to  gun  dubs,  or  who  possess  the  leisure 
and  qualifications  of  sportsmen  is  as  plain  as  though  so  written 
in  express  terms,  and  this  class  Is  very  Insignificant  In  number 
as  compared  with  the  whole  people  of  the  state.** 

The  learned  Justices  Invoked  the  rule  announced  In  Bx  parte 
Knapp,  127  GaL  101,  68  Pac.  815,  to  the  effect  that  '^an  ordinance 
Intended  to  discriminate  In  favor  of  ^K>rtsmen  and  against  all 
other  persona  in  respect  to  the  disposition  of  game  lawfully  killed, 
la  not  a  proper  exercise  of  the  police  power,"  and  that  "the  stat« 
utes  of  the  state  In  regard  to  game  prohibit  the  offering  for  sale 
of  game  daring  the  time  It  is  unlawful  to  kill  such  game":  Statsi 
1887,  p.  80.  *'State  legislation  upon  this  subject  seems  complete, 
and  lesUlcts  the  rights  of  dtisens  so  far  as  was  necessary  to 
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prevent  the  unlawful  killing  of  game.  It  was  stated  on  argnment, 
substantially,  that  the  ordinance  was  aimed  at  *pot-hnnters.'  I 
understand  this  phrase  covers  all  except  sportsmen.  Behitlvelj, 
a  small  part  of  the  community  only  are  sportsmen.  ▲  law  or 
ordinance  which  would  discriminate  in  their  fayor  would  not  be 
a  proper  exercise  of  the  so-called  police  power.** 

The  following  cases  were  also  dted  in  support  of  the  proposition 
that  the  statute  In  questioii  attempted  to  impose  an  unlawful  dis- 
crimination and  to  deprive  persons  of  property  without  due  process 
of  law:  Kellogg  v.  King,  114  Cal.  878^  66  Am.  St  Bep.  74,  46  Pac 
166;  Forster  v.  Scott,  186  N.  Y.  677,  82  N.  B.  976;  Ck>lon  v.  Usk, 
153  N.  Y.  197,  60  Am.  St  Bep.  609,  47  N.  B.  802;  Geer  v.  Con- 
necticut 161  U.  a  641,  16  Sup.  Ot  Bep.  600;  In  lO  Marshall,  102 
Fed.  B^.  823. 


Game  Laws  with  reference  to  their  constitutionality  are  con- 
sidered in  the  monographic  note  to  Bx  parte  Blaier,  42  Am.  St  Bep. 
188-144.  The  ownership  of  game  is  \n  the  people  of  the  state,  and 
the  legislature  may  withhold  from  or  grant  to  Individuals  the 
right  to  hunt  and  kill  it  or  qualify  and  restrict  such  right  as,  in 
Its  opinion,  will  best  subserve  the  public  welfare.  Persons  per- 
mitted to  kill  ^  game  have  only  such  property  in  it  when  killed, 
as  the  legislatures  may  confer:  American  Bxinress  Oo.  v.  People, 
133  lU.  649,  23  Am.  St  Bep.  641,  24  N.  B.  758;  State  v.  Snowman, 
94  Me.  99,  80  Am.  Bt  Bep.  880,  46  Atl.  816;  Bz  parte  Maler,  108 
OaL  476^  42  Am.  St  Bep.  129,  87  Pac  402. 
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IN  BE  SHELL'S  ESTATE. 

[28  Colo.  167,  08  Pac.  418.) 

WIIiLa— FRAUD  AKD  UNDUS  INFLUBNOB  art  ttOt 
^jmonymoiis.    (pw  18li) 

WILL&-UNDUE  INFLtJENCB.— BYIDBNGB  that  the  pro- 
ponent of  a  will,  some  sixteen  years  before  It  was  executed,  en- 
tered the  testator's  family,  and  brought  about  an  estrangement 
between  him  and  his  wife,  which  led  to  a  divorce  and  later  to  a 
marriage  between  him  and  the  proponent,  Is  too  remote  to  show 
undue  Influence  In  the  execution  of  the  wUL    (p.  183.) 

WILLS.— TESTIMONY  OF  UNDUE  INFLUENCE  MUST 
BB  CONNECTED  with  evidence  tending  to  prove  that  It  existed 
and  was  exercised  at  or  near  the  time  the  will  was  made.   (p.  183.) 

WILLS— EVIDENCE  OF  UNNATURAL  CHARACTER.— 
The  Intrinsic  character  of  a  will  may  be  considered  as  showing 
it  unnatural,  and  extrinsic  evidence  to  that  effect  Is  also  admissi- 
ble,   (p.  184.) 

WILLS— WHEN  NOT  UNNATURAL.— A  WILL  In  favor  of 
a  second  wife,  excluding  the  children  of  the  first  wife,  one  of 
whom  Is  a  cripple,  she  having  been  previously  provided  for  by 
the  testator,  and  also  having  married,  is  not  unnatural,  (pp.  184, 
185.) 

WILLS— UNDUE  INFLUENCE.— IF  THERE  IS  NO  EVI- 
DENCE  to  support  a  charge  of  undue  influence,  the  court  should 
direct  a  verdict  to  that  effect,    (p.  186.) 

WILLS.— UNDUE  INFLUENCE  CANNOT  BE  INFERRED 
alone  from  motive  or  opportunity.  There  must  be  evidence  that 
It  not  only  existed,  but  that  it  was  exercised  with  respect  to  the 
maidng  of  the  will  Itself,    (p.  186.) 

George  W.  Miller  and  Daniel  Sayer^  for  the  appellants. 

Bising  &  Marshall,  for  the  appellee. 

i«  CAMPBELL,  C.  J.    This  is  an  appeal  from  the  judg- 
ment of  the  district  court  of  Arapahoe  county  in  proceedings 

(ISl) 
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on  appeal  from  the  county  court  in  which  the  will  of  Samud 
Shell,  deceased,  was  admitted  to  probate.  Objection  to  tha 
probate  was  upon  the  ground  of  mental  incapacity  of  the  testar 
tor,  and  ^^  undue  influence  over  him  exercised  by  his  wife,  the 
proponent  and  executor  of  the  will.  On  full  hearinj^  the  in- 
strument was  adjudged  valid  in  both  courts. 

No  question  is  raised  in  the  briefs  as  to  the  testator's  men- 
tal capacity,  and  under  the  evidence  no  reasonable  charge  of 
that  kind  could  be  sustained.  That  feature  of  the  case  is^ 
therefore,  eliminated.  A  careful  reading  of  the  evidence  pre- 
served in  the  bill  of  exceptions  satisfies  us  that  there  is  no 
legitimate  testimony  by  a  competent  witness  other  than  that 
given  by  Mrs.  Chandler,  upon  which,  by  the  utmost  stretch  of 
the  imagination,  an  argument  can  be  based  to  sustain  the 
charge  of  undue  influence;  and  when  her  testimony  is  subjected 
to  sound  rules  of  evidence,  it  will  be  found  that  it  is  lacking 
in  essential  elements. 

It  is  trae  that  some  of  the  contestants — those  directly  in- 
terested in  the  will — ^were  produced,  and  an  attempt  (which 
was  thwarted  by  the  ruling  of  the  court)  made  to  elicit  testi- 
mony of  this  sort;  but  such  testimony,  even  if  admitted,  was 
incompetent  under  our  statute,  and  not  worthy  of  serious  con- 
sideration, even  if  the  ban  of  the  statute  did  not  exclude  it. 
Strictly  speaking,  fraud  and  undue  influence  are  not  synony- 
mous expressions.  Undue  influence  is,  in  one  sense,  a  species 
of  fraud,  and  while  there  is  sometimes — perhaps  usually — ^pres- 
ent elements  of  fraud,  undue  influence  may  exist  without  any 
positive  fraud  being  shown.  Opposing  counsel  do  not  differ 
as  to  what  constitutes  undue  influence  or  the  rule  governing 
the  admission  of  evidence  to  sustain  it;  and  it  is  only  respect- 
ing the  character  and  admissibility  of  evidence  introduced  and 
rejected,  and  the  application  of  the  law  to  the  facts,  that  they 

disagree. 

In  the  case  of  Clough  v.  Clough,  10  Colo.  App.  433,  61  Pac 
513,  although  the  requirements  of  the  decision  may  not  have 
called  for  the  announcement,  yet  the  statement  of  the  rule 
found  in  the  opinion  governing  the  admission  of  evidence  upon 
such  an  issue  is  substantially  correct.  The  ^'^^  court  says: 
**A  charge  of  undue  influence  is  substantially  that  of  fraud, 
and  it  can  seldom  be  shown  by  direct  and  positive  evidence. 
While  it  is  true  that  it  must  be  proved,  and  not  presumed,  yet 
it  con  be,  and  most  p^enerally  is,  proven  bv  evidence  of  facto 
and  circumstances  which,  as  to  themselves,  may  admit  of  little 
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'dispute,  but  which  are  calculated  to  establish  it,  and  from 
^vrhich  it  may  reasonably  and  naturally  be  inferred.''  And  it 
^wss  also  said  that  a  corurt  ^'should  be  liberal  in  admitting  evi-* 
^ence  of  all  circnmstances,  even  though  flight,  which  might 
tend,  in  conjunction  with  other  circumstances;^  to  throw  light 
upon  the  relation  of  the  parties,  and  upon  the  disputed  ques- 
tion of  undue  influence/' 

Applying  this  test,  we  are  of  opinion  that  the  rulings  of 
Hie  district  court  in  rejecting  testimony  offered  by  contestants 
were  clearly  right.  The  witness,  Mrs.  Chandler,  at  one  time 
was  a  member  of  the  family  of  the  testator.  He  was  divorced 
from  bis  first  wife,  by  whom  he  had  a  family  of  ten  children. 
He  died  December  16,  1897.  The  will  was  executed  Jime  26, 
1891.  The  attempt  was  made  to  show  that,  while  testator 
was  living  with  his  first  wife,  the  proponent  entered  the  family 
•<drcle,  and,  as  a  result  of  her  machinations,  an  estrangement 
iook  place  between  the  husband  and  first  wife  which  afterward 
led  to  the  divorce  and  later  to  the  marriage  of  proponent  and 
testator. 

As  near  as  we  can  ascertain  from  the  meager  abstract,  the 
time  to  which  this  occurrence  relates  was  about  the  year  1874 
-or  1875,  and  it  would  seem  that  the  second  marriage  took  place 
in  1880,  or  perhaps  later.  While  it  is  unwise  to  lay  down  any 
liard-and-fast  rule  respecting  the  time  to  which  tiiis  class  of 
testimony  must  relate,  we  are  of  opinion  that,  under  the  facts 
of  this  case,  these  circumstances  were  entirely  too  remote  to  be 
brought  within  the  category  of  evidence  tending  to  establish 
undue  influence.  Cases  very  ^''^  much  in  point  upon  this 
proposition  are:  Pierce  v.  Pierce,  38  Mich.  412;  Batchelder  v. 
Batchelder,  139  Mass.  1,  29  N.  E.  61;  In  re  Langford,  108  CaL 
608,  41  Pac.  701;  Webber  v.  Sullivan,  68  Iowa,  260,  12  N. 

W.  319. 

But  aside  from  this  objection,  the  testimony  was  clearly  in- 
admissible, because  not  only  was  there  no  offer  to  show  by  com- 
petent evidence  a  continuance  of  any  general  influence,  sup- 
posed to  be  established  by  this  class  of  testimony,  down  to  or 
near  the  time  of  the  execution  of  the  will,  but  there  was  no 
testimony  whatever  showing  that  any  undue  influence  was  ex- 
ercised by  proponent  over  the  testator  concerning  the  making 
of  the  will  at  or  near  the  date  of  its  execution,  or  at  any  other 
time.  Testimony  like  that  rejected,  in  order  to  be  admissible,  or 
to  have  any  weight  or  signiflcance,  must  be  connected  with  di- 
rect or  circumstantial  evidence  tending  to  prove  that  undue  in- 
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flnence  existed^  and  that  it  was  exercised  at  or  near  the  time  tha 
inll  was  made.  Indeed,  none  of  the  proposed  evidence  tended 
to  show  that  any  influence  was  exercised  at  the  time  the  wiU 
was  executed,  and  it  was  properly  rejectecL  Its  admission 
'^ould  not  be  other  than  prejudicial  to  the  proponent. 

2.  Another  claim  of  contestants  is  that  the  will  itself  waa 
nnnatural — ^that  is,  different  from  what  it  might  have  been 
expected  to  be.  If  the  testator  had  a  disposing  mind,  and 
was  free  from  undue  influence^  the  mere  fact  that  the  will 
might  have  been  otherwise  caunot  vacate  it.  But  it  is  not  nn- 
naturaL  To  establish  this  charge,  an  attempt  was  made  to 
show  that  Martha  Finn,  a  child  of  testator  by  his  first  wife, 
was  a  cripple  from  infancy,  and  that  no  provision  in  the  will 
was  made  for  any  of  the  children  of  the  first  marriage^  and 
particularly  none  for  her.  The  proposition  ia  that  the  intiinp 
eic  character  of  the  will  itself  may  be  considered  as  evidence 
showing  that  it  was  unnatural^  and  that  it  was  proper  to  admit 
ixtrinsic  evidence  to  that  effect    This  is  true. 

It  is  to  be  observed,  however,  that  it  does  not  appear  to  ^'** 
what  extent  this  child  was  crippled,  or  that  her  infirmity  in 
any  respect  incapacitated  her  from  earning  a  livelihood.  It 
would  seem  she  was,  or  had  been,  married,  and,  for  aught  that 
appears,  her  husband  was  abundantly  able  to  care  for  her. 
The  will  itself  contains  testator's  reasons. for  not  making  pro- 
vision for  any  of  these  children.  It  states  that  he  had  already 
made  ample  provision  for  all  except  his  daughter  Martha,  the 
alleged  cripple,  and  that  as  she  had  been  a  source  of  much  an* 
noyance  to  bim  during  all  her  life,  and  since  he  had  already 
given  to  his  first  wife  property  which  he  expected  her,  by  her 
will,  to  give  to  Martha,  he  omitted  her  now  from  the  list  of 
recipients  of  his  bounty. 

Neither  below  nor  upon  this  review  was  an  attempt  made 
to  controvert  these  facts,  and  for  the  purposes  of  this^case  we 
may  presume  them  to  be  true.  Assuming  the  truthfulness, 
therefore,  of  the  facts  which  actuated  testator  in  not  making 
provision  for  the  children  of  his  first  wife,  there  is  nothing 
about  this  will  that  is  at  all  unnatural.  Indeed,  it  was  just 
and  praiseworthy.  If  such  provision  had  already  been  made 
for  the  older  children,  then  it  was  entirely  proper  for  the  tee- 
tator  to  give,  as  he  did,  his  entire  property  to  his  second  wife, 
with  a  request  that  she  should,  at  her  death,  give  the  same  to 
his  two  minor  children,  the  issue  of  the  second  marriage. 
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3.  At  the  close  of  the  testunony  for  contestanta^  the  court 
directed  the  jury  to  find  a  yerdict'for  the  proponent,  and  of 
this  action  contestants  now  complain.  Under  the  decision  of 
this  court  in  Clough  y.  Clongh,  27  Colo.  97,  59  Pac.  736,  S.  C. 
10  Colo.  App.  433,  51  Pac.  513,  it  was  held  that  upon  the  trial 
in  the  district  court  upon  an  appeal  from  the  county  court  in 
the  matter  of  the  probate  of  a  contested  will,  the  contestants 
were  entitled  to  have  the  issues  sabmitted  to  a  juiy.  But  it 
does  not  follow  that  in  no  case  is  it  proper  for  the  court  to 
direct  a  yerdict.  The  court  may,  in  a  proceeding  of  this  sort, 
as  in  an  ordinary  civil  action,  when  the  facts  of  the  case  re- 
quire it,  *^  direct  a  verdict^  and  a  failure  to  do  so  would  be 
a  palpable  evasion  of  duty.  If  there  is  no  evidence  at  all  ta 
sustain  the  charge  of  undue  influence,  it  would  be  the  dear 
duty  of  the  court  to  direct  a  jury  to  that  effect,  and  the  rule 
governing  in  such  cases,  as  stated  in  Lord  v.  Pueblo  etc.  Co.^ 
12  Colo.  390,  12  Pac.  148,  is  applicable  here.  If  the  evidence^ 
in  the  most  favorable  light  in  which  it  may  reasonably  be  con- 
sidered in  behalf  of  the  contestants,  shows  that  no  undue  in- 
fluence was  exercised  by  proponent,  and  if  the  case  had  been 
sabmitted  to  the  jury  upon  that  evidence  and  they  had  re- 
•  turned  a  verdict  in  favor  of  contestants  the  court  would  have 
been  obliged  to  set  it  aside  as  manifestly  against  the  weight 
of  the  evidence,  then  the  court  might  properly,  in  the  fir&t  in- 
stance,  direct  the  jury  to  find  in  favor  of  proponent. 

It  is  true  that,  if  the  question  depends  upon  inferences  to 
be  drawn  from  a  variety  of  facts  and  circumstances,  in  the 
consideration  of  which  there  is  room  for  a  substantial  differ- 
ence of  opinion  between  intelligent,  upright  and  reasonable 
men,  then  the  question  should  be  submitted  to  the  jury  under 
appropriate  instructions,  even  though  there,  be  no  conflict 
in  the  testimony. 

Tested  by  these  conmderations^  we  are  of  opinion  that  this 
case  ought  not  to  have  been  submitted  to  the  jury.  The  only 
evidence  bearing  upon  this  question  is  to  be  found  in  the  testi- 
mony of  the  witness  Chandler.  She  testifies  that  some  time 
in  1890  she  met  the  proponent  in  a  store  and  asked  the  latter 
how  her  husband  was,  to  which  the  proponent  replied  that  he 
was  very  poorly.  Mrs.  Chandler  then  remarked  that  she  would 
like  to  visit  hhn,  but  was  given  to  understand  that  proponent 
preferred  that  his  family  (of  which  the  witness  Chandler 
seemed  to  consider  herself  a  member)  would  stay  away  from 
the  house,  for  it  made  him  worse  whenever  any  of  them  came. 
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Mrs.  Chflndler  also  says  that  at  one  time  she  met  testator  on 
the  street-car  and  inquired  of  him  as  to  his  health,  and  a^ked 
him  if  he  was  ^"^^  coming  over  to  see  her  as  had  been  promised, 
to  which  he  replied  that  he  could  not  come  on  account  of  his 
wife,  and  that  she  would  not  let  him.  Mrs.  Chandler  also  says 
that  at  one  time  Mr.  Shell  remarked  to  her  that  if  he  had  this 
thing  to  do  over  (meaning  the  marriage  with  his  second  wife) 
that  he  would  not  do  it  again,  and  that  he  forgave  Mrs.  Chand- 
ler for  marrying  contrary  to  his  wish. 

It  strikes  us  that,  if  this  testimony  tends  to  proTe  anything; 
it  is  that  proponent  did  not  wish  the  witness  to  interfere  with 
her  opportunity  of  influencing  the  testator;  but  the  claim 
is  made  that  it  has  some  tendency  to  establish  the  proposition 
that  the  proponent  not  only  had  the  power  of  unduly  influenc- 
ing the  testator,  but  that  die  exercised  it  respeMing  the  wUl. 
To  this  we  reply  that  we  consider  it  toe  wdl  settled  to  need 
the  citation  of  authorities  that  undue  influence  cannot  be  in* 
ferred  alone  from  motive  or  opportunity,  that  'there  must  also 
be  some  testimony,  either  direct  or  circumstantial,  to  show 
that  undue  influence  not  only  existed,  but  that  it  was  exer- 
cised with  respect  to  the  making  of  the  will  itself.  This  tes- 
timony does  not,  in  any  degree,  tend  to  show  that  proponent  • 
ever  exercised  any  undue  influence,  or  any  influence  at  all,  over 
the  testator  in^  relation  to  the  making  of  the  wiU.  It  may, 
and  possibly  does,  tend  to  show  that  proponent  exercised  her 
influence  over  testator  to  dissuade  him  from  associating  with 
witness,  and  from  an  examination  of  her  testimony,  we  are 
disposed  to  believe,  and  constrained  to  remark,  that  this  influ* 
ence,  instead  of  being  undue,  was  wholesome  and  salutary. 

Had  this  testimony  been  coupled  with  a  legitimate  offer  to 
show,  either  directly  or  by  way  of  inference  from  legitimate 
testimony,  that  proponent  had  the  opportunity  to  wield  undue 
influence,  or  did  exercise  it,  with  respect  to  the  making  of  a 
will,  a  different  question  might  arise.  True,  it  is  claimed  in 
argument  by  contestants  that  an  offer  was  made  to  show  that 
the  influence  obtained  by  proponent  over  her  **^*  husband  con- 
tinued to  the  time  of  his  death;  but  we  flnd  upon  examina« 
tion  of  the  abstract  to  which  counsel  refer  that  no  such  offer 
was  made,  and  the  contention  in  that  respect  is  not  worthy  of 
serious  consideration. 

To  summarize  our  conclusion:  It  is  not  putting  it  too 
strongly  to  say  that  the  court  would  have  been  derelict  in  duty 
had  any  question  of  fact  been  Submitted  to  the  jury.    There  ia 
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not  a  partide  of  legitimate  and  competent  evidence  to  sustain 
the  charge  of  nndne  influence,  and  had  the  cause  heen  sub- 
mitted and  a  verdict  for  contestants  returned^  we  would  have 
no  hesitation  in  setting  it  aside  upon  the  ground  that  there 
was  not  a  particle  of  proof  to  sustain  it. 

In  this  connection  the  remarks  of  Mr.  Justice  Paxson  in 
GaufiEman  v.  Long,  82  Pa.  St.  72,  are  pertinent,  and  commend 
themselves  to  our  judgment  as  a  wholesome  expression  of  the 
law  that  should  control  the  action  of  courts  in  questions  of 
this  character:  ''The  growing  disposition  of  courts  and  juries 
to  set  aside  last  wills  and  testaments,  and  to  substitute  in  lieu 
thereof  their  own  notions  as  to  what  a  testator  shoiQd  do  with 
his  property,  is  not  to  be  encouraged.  No  right  of  the  citizen 
is  more  valued  than  the  power  to  dispose  of  his  property  by 
will.  No  right  is  more  solemnly  assured  to  him  by  the  law. 
Nor  does  it  depend  in  any  sense  upon  the  judicious  exercise 
of  it.  It  rarely  happens  that  a  man  bequeaths  his  estate  to 
the  entire  satisfaction  of  either  his  family  or  friends.  In  many 
instances  testamentary  dispositions  of  property  seem  harsh,  if 
not  unjust — ^the  result,  perhaps,  of  prejudice  as  to  some  of  the 
testator's  kindred,  or  undue  partiality  as  to  others.  But  these 
are  matters  about  which  we  have  no  concern.  The  law  wisely 
secures  equality  of  distribution  where  a  man  dies  intestate. 
But  the  very  object  of  a  will  is  to  produce  inequality,  and  to 
provide  for  the  wants  of  the  testator's  family;  to  protect  those 
who  are  helpless;  to  reward  those  who  have  been  affectionate, 
and  to  punish  those  who  have  ^'^^  been  disobedient  It  is 
doubtless  true  that  narrow  prejudice  sometimes  interferes  with 
the  wisdom  of  such  arrangements.  This  is  due  to  the  imper- 
fections of  our  human  nature.  It  must  be  remembered  that  in 
this  country  a  man's  prejudices  are  a  part  of  his  liberty.  He 
has  a  right  to  them ;  he  may  be  unjust  to  his  children  or  rela- 
tives; he  is  entitled  to  the  control  of  his  property  while  living, 
and  by  will  to  direct  its  use  after  his  death,  subject  only  to  such 
restrictions  as  are  imposed  by  law.  Where  a  man  has  suffi- 
cient memory  and  understanding  to  make  a  will,  and  such  in- 
strument is  not  the  result  of  undue  influence,  but  is  the  un- 
controlled act  of  his  own  mind,  it  is  not  to  be  set  aside  in  Penn- 
sylvania without  sufficient  evidence  nor  upon  any  sentimental 
notions  of  equality.'* 

The  foregoing  is  as  applicable  in  Colorado  as  in  Pennsyl- 
vania. The  judgment  of  the  court  below  is  right,  and  should 
be  affirmed. 
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TTndue  Influence,  as  affecting  the  validity  of  a  will.  Is  considered 
In  the  monographic  note  to  In  re  Hess'  Will,  31  Am.  St  Bep.  Cia 
681.  Undue  influence  cannot  be  presumed  from  a  mere  coincidence 
of  opportunity  to  influence,  but  aflarmative  proof  of  such  influence 
Is  required:  Schlerbaum  v.  Schemme,  157  Mo.  1,  80  Am.  St  Rep. 
604,  57  S.  W*  526.  The  presumption  in  favor  of  the  validity  of  a 
will  is  not  overcome  by  the  fact  that  it  unjustly  discriminates  In 
favor  of  a  son  of  the  testator:  Berberet  v.  Berberet  131  Mo.  899,  52 
Am.  St  Rep.  634,  83  S.  W.  61.  Undue  Influence  which  wiU  Invall- 
date  a  will  must  be  such  as  operates  upon  the  testator  at  the  time 
of  making  the  will,  and  must  also  be  an  Influence  relating  to  the 
will:  In  re  Kaufman.  117  Cal.  288.  59  Am.  St  Rep.  179,  49  Pac.  192; 
Englert  y.  Bnglert»  198  Pa.  St  826,  82  Am.  St  Bep.  808^  47  AtL  940, 


BREWSTER  v.  SHOEMAKER. 

[28  Ck>lo.  176,  63  Pac  309.] 

MINING  CLAIM— DISCOVERY  OF  MINERAL  AFTER  LO- 
OATION.^A  mining  claim,  void  for  want  of  a  valid  dlscoyery  of 
mineral,  may  be  made  good  by  a  valid  discovery  after  all  acts  of 
location  have  been  performed,  but  before  the  rights  of  third  per* 
sons  have  attached,    (p.  190.) 

MINING  CLAIM— UNDERGROUND  LOCATION.— A  loca- 
tion of  a  mining  claim  may  be  based  on  an  underground  discovery 
of  mineral  on  the  dip  of  a  vein  through  a  tunnel  not  claimed  under 
the  tunnel  site  act  of  Congress,  where  the  vein  has  never  been 
opened  upon  the  surface,  or  shown  by  actual  working  to  have  its 
apex  within  the  limits  of  the  claim  as  staked,    (pp.  190,  192.) 

Tbis  action  involves  a  strip  of  land  in  conflict  between  the 
Boot  Jack  and  Contention  lode  mining  claims.  When  the 
owners  of  the  Boot  Jack^  the  defendants,  applied  for  a  patent^ 
the  owner  of  the  Contention  filed  an  adverse  claim^  and  brought 
this  action  in  support  thereof.  The  Contention  was  located 
in  May,  1898.  No  question  is  raised  as  to  its  validity^  pro- 
vided it  was  unappropriated  public  domain  at  the  time  of  the 
plaintifPs  entry.  The  location  of  the  Boot  Jack  is  claimed  as 
of  November,  1897  and  also  January,  1898.  The  first  discov- 
ery of  mineral  was  on  patented  ground  and  not  within  the 
boundaries  of  the  claim  as  staked.  Hence  it  was  void.  But 
in  January,  1898,  a  valid  discovery  was  made,  and  an  amended 
location  certificate  filed.  Both  of  these  discoveries  were  about 
two  hundred  and  fifty  feet  below  the  surface,  upon  the  same 
vein,  and  were  made  in  driving  a  tunnel,  the  latter  discovery 
being  at  a  point  uncovered  by  running  the  tunnel  farther  into 
the  mountain.  The  tunnel  was  driven  through  patented  ter- 
ritory not  belonging  to  the  defendants^  and  into  the  disputed 
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tenitoiy  under  an  arrangement  made  between  the  patentee 
and  the  tannel  owners.  The  vein  in  the  tunnel  dipped  about 
three  degrees  from  the  vertical.  A  calculation,  based  upon 
the  dip,  was  made,  and  at  a  point  on  the  surface  where,  ac- 
cording to  this  calculation,  the  vein  should  come  to  the  surface, 
a  discovery  notice  was  posted.  The  boundaries  of  the  claim 
were  designated  with  reference  to  the  discovery  stake.  When 
the  plaintiff  made  his  attempted  location  of  the  Contention, 
the  notice  and  boundary  stakes  of  the  Boot  Jack  were  in  place 
and  the  location  certificate  on  file.  There  was  a  verdict  for 
the  defendants,  upon  which  judgment  was  entered. 

Gterry  &  Taylor  and  W.  H.  Tripp,  for  the  appellant 

Hogg  &  Hamill,  for  the  appellees. 

17^  CAMPBELL,  C.  J.    Upon  this  appeal,  two   questions 
only  are  important^  and,  as  stated  by  appellant e  counae!,  they 


1.  Can  a  location  admittedly  void,  because  of  an  absence  of 
a  valid  discovery  of  mineral,  but  regular  in  all  other  respects, 
be  made  good  by  a  subsequent  valid  discovery  of  mineral  within 
the  limits  of  the  location,  mad«  before  the  rights  of  third  par- 
ties attach  but  after  the  filing  of  the  location  ceitificate  and 
all  acts  of  location  have  been  performed? 

2.  May  a  location  of  a  valid  mining  claim  be  based  upon 
an  underground  discovery  of  mineral  made  upon  the  dip  of 
the  vein  at  a  distance  of  two  hundred  and  fifty  feet  below  the 
surface,  or  any  other  distance,  through  a  tunnel  not  statutory — 
that  is,  not  daimed  under  the  tunnel  site  act  of  Congress — 
where  the  vein  has  never  been  opened  upon  the  surface,  or 
ehown  by  actual  working  to  have  its  apex  within  the  limits  of 
the  claim  as  staked  ? 

1.  Plaintiffs  rely  upon  Tipton  v.  Larkin,  5  Mont.  600,  6 
Pac.  66,  S.  C.  7  Mont.  449,  17  Pac.  728,  which  was  afterward 
aflBrmed  in  Larkin  v.  Upton,  144  U.  S.  19,  12  Sup.  Ct  Eep. 
614.  In  the  opinion  as  reported  in  5  Montana,  supra, 
it  was  said  that  a  location  void  at  the  time  it  is  made  because 
of  no  discovery,  or  because  the  discovery  was  made  on  a  claim 
already  located  and  patented,  continues  and  remains  void,  and 
is  not  cured  or  made  effectual  by  a  subsequent  discovery  on  the 
daim  located.  Upon  a  second  appeal  of  the  same  case,  reported 
in  7  Montana,  and  17  Pacific,  supra,  the  learned  court  seems  to 
recognize  the  doctrine  laid  down  by  Mr.  Justice  Sawyer  in  the 
case  of  Jupiter  Min.  Co.  v.  Bodie  etc.  Min.  Co.,  11  Fed.  666, 


.X. 
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wherein  it  was  said  that^  in  sncli  a  case,  a  subsequent  valid  dis* 
coveiy,  made  before  any  other  person  has  acquired  any  rights, 
will  make  such  a  location  good.  But  the  court  proceeds,  at 
the  second  hearing,  with  the  case  then  in  hand  to  say  that  the 
evidence  sought  to  be  introduced  at  the  trial  to  show  a  subse- 
quent valid  discovery  was  *®^  properly  rejected  because  it  ap- 
peared— or  at  least  it  was  clear  that  the  contrary  was  true — 
that  the  subsequent  discovery  to  which  the  evidence  was  di- 
rected was  made  after  the  application  for  patent  was  filed. 
And  the  court  held  that  a  patent  ought  not  to  issue  upon  a 
discovery  made  after  application.  It  also  declared  that  the 
offer  of  evidence  was  not  made  in  good  faith,  but  to  enlist  the 
sympathy  of  the  jury.  In  the  review  of  the  case  by  the  su- 
preme court  of  the  United  States,  there  is  nothing  said  to  give 
color  to  the  position  taken  here  by  appellant's  counsel. 

Whether  the  owners  of  the  Boot  Jack  lode  in  connection 
with  the  second  discovery  of  mineral-^the  one  within  its  ex- 
terior boundaries — ^in  January,  1898,  supposed  they  were  merely 
amending  the  former  attempted  location  by  correcting  the  de- 
scription and  filing  an  amended  location  certificate,  or  whether 
they  intended  to  make,  and  supposed  they  were  making,  a  re- 
location of  an  abandoned  claim,  is  immaterial;  for  befove  the 
rights  of  third  persons,  including  the  claimant,  attadied,  it 
is  admitted  that  they  had  taken  all  of  the  steps  which,  under 
the  federal  and  state  statutes,  constitute  an  appropriation  of 
a  lode  mining  claim.  The  order  of  time  in  which  these  sev- 
eral acts  are  performed  is  not  of  the  essence  of  the  require^ 
mentSy  and  it  is  immaterial  that  the  discovery  was  made  sub- 
sequent to  the  completion  of  the  acts  of  location,  provided 
only  all  the  necessary  acts  are  done  before  intervening  rights 
of  third  parties  accrue.  All  these  other  steps  having  been 
taken  before  a  valid  discovery,  and  a  valid  discovery  then  fol- 
lowing, it  would  be  a  useless  and  idle  ceremony,  which  the  law 
does  not  require,  for  the  locators  again  to  locate  their  claim 
and  refile  their  location  certificate,  or  file  a  new  one.  In  the 
case  of  Beals  v.  Cone,  27  Colo.  473,  83  Am.  St.  Bep.  92,  62  Pac. 
948,  we  have  ruled  against  appellant's  contention.  The  United 
States  drcuit  court  of  appeals  for  the  eighth  circuit,  in  Erwin 
.  V.  Perego,  93  Fed.  608,  in  a  case  coming  up  from  Utah,  has 
reached  the  same  conclusion.  We  know  *®*  of  no  statutes  of 
this  state  that  require  a  different  ruling.  Other  authorities 
sustaining  our  condurion  are:  Craig  v.  Thompson,  10  Colo, 
517,  16  Pac.  24;  North  Noonday  Min.  Co.  v.  Orient  Min.  Co., 


Sept.  1900.]  Bbewstbb  «.  Shoehaeeb.  191 

1  Fed.  522;  9  Morr.  Min.  Bep.  529 ;  Strepey  v.  Stark,  7  Colo. 
614,  5  Pac.  Ill;  Golden  Terra  Co.  v.  Mahler,  4  Morr.  Min. 
Bep.  390;  Jupiter  Min.  Co.  v.  Bodie  etc  Min.  Co.,  4  Morr. 
Min.  Rep.  411,  11  Fed.  666;  1  Lindley  on  Mines,  sec.  335  et 
seq. ;  Morrison's  Mining  Sights,  9th  ed.,  28,  and  cases  cited. 

2.  In  BUet  ▼.  Campbell,  18  Colo.  610,  33  Pac.  621,  it  was 
held  that  when  a  tunnel  claim  has  been  duly  located  under 
the  proyisions  of  the  acts  of  Congress,  and  the  owner  there- 
after discoYers  a  mineral  lode  therein,  he  is  not  boxmd  to  make 
another  discovery  and  location  of  the  lode  from  the  surface 
in  order  to  be  protected  against  a  subsequent  surface  location 
of  the  same  lode.  This  case  was  affirmed  by  the  supreme  court 
of  the  United  States  in  Campbell  ▼.  EUet,  167  TJ.  S.  116,  17 
Sup.  Ct.  Rep.  765. 

This,  however,  is  not  controlling  of  the  proposition  now 
under  consideration.  In  the  case  at  bar  the  defendants  were 
not  attempting  to  locate  a  tunnel  site  under  the  act  of  Con- 
gress. The  mouth  of  the  tunnel  was  not  upon  the  Boot  Jack 
claim,  and  the  entire  work  was  done  upon  patented  land  by 
the  plaintiffs  under  agreement  with  the  patentee.  The  point 
jof  discovery  was  over  eight  hundred  feet  from  the  mouth  of  the 
tunnel. 

As  well  said  by  Mr.  Morrison  in  his  work  on  Mining  Bights, 
ninth  edition,  80 :  **The  fact  of  discovery  is  a  fact  of  itself,  to 
be  totally  disconnected  from  the  idea  of  discovery  shaft.  The 
discovery  shaft  is  a  part  of  the  process  of  location,  subsequent 
to  discovery.'* 

Certainly,  there  is  no  requirement  of  the  federal  statute  that 
a  vein  shaU  be  discovered  from  the  surface.  The  only  require- 
ment in  that  respect  is  that  the  place  of  discovery  shall  be 
within  the  limits  of  the  claim.  Under  our  statute  (Mills'  An- 
notated Statutes,  sec.  8154;  Gen.  Stats.  1883,  sec.  2403),  *^ 
where  a  lode  is  cut  at  a  depth  of  ten  feet  below  the  surface 
by  means  of  an  open  cut,  crosscut,  or  tunnel,  it  is  the  same 
as  if  a  discovery  shaft  were  sunk  on  the  vein  to  that  depth: 
Gray  v.  Truby,  6  Colo.  278 ;  Electro-Magnetic  etc  Co.  v.  Van 
Anken,  9  Colo.  204,  11  Pato.  80. 

The  question  here  is  not  whether  a  subsequent  discovery  on 
the  apex  of  the  lode  would  take  precedence  of  the  prior  discov- 
ery on  the  dip,  for  there  is  no  claim  here  that  plaintiff's  sub- 
sequent location  is  on  the  apex  of  the  same  lode  on  whose  dip 
defendant's  fiscovery  was  theretofore  made.  But  the  question 
is  whether  a  valid  location  can  be  made  by  a  discovery  at  a 
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point  two  hundred  and  fifty  feet  beneath  the  surface,  when  it 
is  followed  up  by  a  marking  of  the  boundaries  on  the  surface 
r.s  though  the  disooveiy  had  been  made  from  the  surface,  and 
by  the  doing  of  the  other  acts  which  the  statute  requires,  though 
no  surface  work  is  done,  and  no  actual  tracing  of  the  vein  to 
the  surface  attempted. 

The  precise  question  has  not,  to  our  knowledge,  been  decided 
by  a  court  of  last  resort,  but  we  do  not  see  why  a  location  such 
as  has  been  made  by  the  defendants  is  not  good.  It  has  been 
held  that  where  the  discovery  is  made  in  a  discovery  shaft  along 
the  course  of  a  vein,  and  the  surface  boundaries  marked  with 
reference  to  its  course  or  strike  as  disclosed  in  the  discovery 
shaft,  the  presumption  is  that  the  vein  continues  on  the  same 
course  throughout  the  limits  of  the  claim.  When,  as  in  the 
case  at  bar,  the  discovery  is  made  under  ground  upon  the  dip 
of  the  vein,  it  is  fair  to  assume,  in  the  absence  of  a  contrary 
showing,  that  the  vein  extends  upward  at  the  same  angle,  and 
a  marking  of  the  boundaries  by  making  the  place  at  which  the 
vein,  if  continued  to  the  surface,  would  be  disclosed,  the  initial 
point,  is  a  sufficient  compliance  with  the  law. 

That  the  mouth  of  the  tunnel  was  not  upon  the  claim,  we 
do  not  consider  important.  That  the  tunnel  was  driven 
through  patented  property  not  belonging  to  the  owners  of  **• 
the  lode  discovered,  is  something  of  which  the  plaintiff  cannot 
complain.  If  the  owners  of  the  land  through  which  the  tunnel 
is  driven  give  their  consent  thereto,  a  third  person  may  not 
object.  Sufficient  notice  was  conveyed  to  the  public  of  this 
location.  The  defendants  not  only  placed  in  the  tunnel  at 
the  point  of  discovery  a  discovery  stake  and  notice,  but  also 
posted  the  discoveiy  notice  on  the  surface,  containing  not  only 
the  things  reqxdred  by  statute,  but,  in  addition,  informing  the 
public  of  the  exact  spot  where  the  discovery  was  made,  and 
furnishing  information  how  to  reach  the  same  through  the  tun- 
nel, where  inspection  might  be  had. 

We  do  not  think  it  necessary,  in  a  discovery  which  is  made 
underneath  the  surface,  that  the  locator  shall,  at  the  risk  of 
losing  his  claim,  demonstrate  by  actual  working  that  the  top 
or  apex  is  within  the  limits  of  his  location.  In  the  absence 
of  some  proof  to  the  contrary,  the  court  will  presume,  as  we 
have  said  already,  that  the  vein  continues  in  its  upward  course 
on  the  same  angle  to  the  surface,  and  if  the  locator  selects  and 
traces  his  boundaries  with  reference  to  this  place  on  the  sur- 
face, so  as  to  include  it  within  the  limits  of  his  claim,  nothing 
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fnrtber  in  this  respect  is  required.  On  this  last  pointy  Arm- 
strong V.  Lower,  6  Colo.  393,  and  Wakeman  v.  Norton,  24  Colo. 
192,  49  Faa  283,  though  not  deciding  the  precise  question,  are^ 
in  principle^  authority  for  the  holding  here; 

Tbe  judgment  of  the  court  below  is  in  harmony  with  our 
fiewB,  and  it  is  affirmed. 


Thm  Validity  of  the  Ziocation  of  a  Kining:  Claim  depends 
primarily  upon  the  discoyery  of  a  vein  or  lode  within  its  limits,  and 
Is  Talid  from  the  time  of  such  dlscoYery  only»  a  discovery  not 
relating  to  the  date  of  the  original  location:  Beals  y.  Cone,  27  Colo. 
473,  8S  Am.  St  Bep.  92,  62  Pac.  948.  As  to  the  right  to  discoveries 
made  in  a  tunnel,  see  Calhoun  Ck>ld  Min.  Ok  t*  AJax  Gold  Min. 
Co.,  27  (Mo.  1,  83  Am.  St  Bep.  17,  69  Pac  607. 


PITTINGEB  y.  PITTIITGBB. 

[28  Colo.  806,  64  Pae.  190.] 

UFB  INSUBANCI).^A  BBNBFICIAIBT  IS  PBBSUMBD  TO 
BB  THB  LBGAI/  WIFB  of  the  insmred.  If  he  designates  her  as  his 
-wife  In  the  certificate  of  insurance,    (p.  194.) 

MARRIAGE— MJGAIilTY  OF.— rPHH  IiAW  RAISBS  A 
STRONG  PRESUMPTION,  whefre  a  marriage  has  been  shown,  of 
Its  legality,  the  strength  of  which  increases  with  the  lapse  of  time, 
(p.  195.) 

MA^RRIAGE.— THB  PRESUMPTION  OP  THB  VALIDITY 
OF  A  MARRIAGE  i«  not  overcome  by  proof  of  a  former  marriage 
of  the  husband,  and  the  testimony  of  his  former  wife  that  she  has 
taken  no  steps  for  a  diYorce,  and  that  no  papers  for  that  purpose 
have  been  served  upon  her.    (pp.  195,  197.) 

MARRIAGE.— THB  LAW  PRESUMES  MORALITY,  and 
not  immwality;  marriage,  and  not  concubinage,    (p.  197.) 

BENEFIT  SOCIETIES.— THE  BENEFICIARY  HAS  A 
VEISTED  INTEREST  in  a  policy  of  insurance  deUvered  to  her 
which  the  Insured  cannot  devest  without  her  consent  by  designat* 
Ing  a  different  beneficiary,  the  policy  and  by-laws  of  the  associa- 
tion being  silent  as  to  his  power  to  do  so.    (p.  195.) 

BENEFIT  SOCIETIES— CHANGE  OP  BBNBFIOIARIBS.— • 
A  BY-LAW  enacted  by  a  beneficial  association  authorizing  the 
change  of  beneficiaries  has  no  retroactive  effect    (p.  195.) 

Controversy  over  the  proceeds  of  two  life  insurance  policies 
on  the  life  of  one  Fittinger,  which  were  paid  into  court  by 
the  association  issuing  the  policies,  leaving  the  parties  to  this 
action  to  litigate  their  rights  thereto.  The  appellant  claimed 
the  fund  as  the  niece  and  beneficiary,  and  the  appellee  as  the 
widow  and  beneficiary,  of  Pittinger.  It  seems  that  Pittinger 
was  fiiat  married  in  Pennsylvania,  but  that  he  separated  from 
his  wife,  and  several  years  afterward  married  the  appellee  in 
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Colorado.  He  insured  his  life  in  her  favor  in  the  Locomotive 
Engineers'  Mutual  life  and  Accident  Association,  delivering 
the  policies  to  her.  But  subsequently,  without  her  knowledge 
or  consent,  he  returned  the  policies  to  the  association,  and  had 
new  ones  issued  in  favor  of  the  appellant.  It  appears  that 
Pittinger'a  first  wife  also  remarried,  and  without  obtaining  a 
divorce.  She  testified  that  Pittinger  never  obtained  a  divorce 
from  her,  and  that  no  papers  for  that  purpose  were  ever  served 
upon  her.  Other  witnesses  testified  that  to  their  knowledge 
no  divorce  was  ever  obtained.  Over  the  appellant's  objection 
the  appellee  testified  that  Pittinger  had  said  to  her  that  he 
had  been  married,  but  was  divorced  from  his  former  wife,  and 
supposed  her  dead.  Letters,  also,  were  permitted  to  be  intro- 
duced on  her  part,  in  which  he  addressed  her  as  his  wife. 
There  was  a  judgment  for  the  appellee,  and  the  appeUani 
brought  the  case  to  this  court  for  review. 

Talbot^  Denison  &  Wadley,  for  the  appellant 

Patterson,  Bichardson  &  Hawkins,  for  the  appellee^ 


OABBEBT,  J.  By  the  record  in  thia  case  two  proposi- 
tiona  aire  presented  for  determination,  upon  which  the  right  of 
the  parties  depend:  1.  Does  the  evidence  establish  that  fippel- 
lee  was  not  the  wife  of  deceased?  If  this  is  answered  in  the 
negative,  then — 2.  Were  her  rights  devested  by  the  surrender 
of  the  certificates  ^^^  and  the  issuance  of  new  ones,  imming 
appellant  as  beneficiary? 

Appellee  having  been  named  as  the  beneficiary  in  the  original 
certificates^  and  designated  therein  as  the  wife  of  deceased^  she 
ia  presnmied  to  be  a  legal  one,  and  bear  the  relation  to  the  in- 
sured designated  (Knights  of  Honor  v.  Davi%  26  Colo.  252; 
58  Pac  595),  so  that  to  the  extent  that  the  rights  of  appellant 
are  dependent  upon  the  fact  that  appellee  was  not  the  wife 
of  deceased,  the  burden  of  proof  rested  with  her  to  establish 
this  issue  by  a  preponderance  of  tiie  evidence.  On  this  sub- 
ject the  first  wife  testifies  to  the  effect  that  she  was  married 
to  deceased  in  1876.  She  took  no  steps  herself  to  obtain  a 
divorce,  and  states  that  no  papers  for  that  purpose  were  ever 
served  upon  her.  This  is  the  only  testimony  tending  to  eetab- 
lish  that  the  marriage  relation  between  herself  and  deceased 
was  not  dissolved,  as  the  evidence  of  the  other  witnesses  on 
behalf  of  appellant  on  this  subject  is  immaterial.  As  against 
this  testimony  we  have  the  xindisputed  evidence  to  the  fact 
that  a  marriage  ceremony  was  regularly  solemnized  between  ap- 
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}>elleee  and  deceased,  and  the  question  squarely  presented  is. 
Does  the  proof  of  the  existence  of  the  former  marriage  relation 
of  deceased  and  the  testimony  of  the  former  wife  establish  that 
the  marriage  of  appellee  was  invalid?  No  man  is  presumed 
to  do  an  unlawful  act.  When  a  marriage  has  been  shown,  the 
law  raises  a  strong  presumption  in  favor  of  its  legality.  By 
some  of  the  authorities  this  presumption  is  said  to  be  one  of 
the  strongest  known  to  the  law.  Its  strength  increases  with 
the  lapse  of  tima  This  presumption  arises  because  the  law 
presumes  morality  and  not  immorality,  and  that  every  intend- 
ment is  in  favor  of  matrimony:  Lampkin  v.  Travelers'  Ins. 
Co.,  11  Colo.  App.'  249,  52  Pac.  1040;  2  Nelson  on  Divorce  and 
Separation,  sec.  580;  Boulden  v.  Mclntire,  109  Ind.  574,  12 
Am.  St.  Bep.  453,  21  N.  E.  445 ;  In  re  Bash's  Estate,  21  Mont. 
170,  69  Am.  St.  Bep.  649,  53  Pac.  312;  Teter  v.  Teter,  101 
Ind.  129,  61  Am.  Bep.  742;  Johnson  v.  Johnson,  114  HI.  611, 
55  Am.  Bep.  883,  3  N.  E.  232. 

This  presumption  applies  with  peculiar  force  in  favor  of  •^^ 
one  who  is  unable  to  prove  affinnatively  that  the  man  with 
whom  she  efutered  into  the  marriage  relation  in  good  faith  was 
divorced  from  a  former  wife.  Appellee  was  not  acquainted 
with  deceased  until  she  met  him  in  Colorado,  and  except  for 
the  presumption  in  favor  of  her  innocence,  there  would  be  im- 
post upon  her  an  unreasonable  burden  if  she  is  required  to 
show  that  prior  to  her  contracting  marriage  with  the  assured, 
he  had  been  divorced.  It  is  contended  on  behalf  of  appellant 
that  the  marriage  of  deceased  to  his  first  wife  having  been 
shown,  that  this  is  sufficient  to  overcome  the  presumption  in 
favor  of  the  legality  of  the  marriage  between  deceased  and 
appellee.  While  it  is  true  that  it  is  a  presumption  of  law 
that  a  fact  continuous  in  its  nature,  such  as  marriage,  con- 
tinues after  its  existence  is  once  shown,  yet  this  presumption 
is  not  sufficient  in  all  cases  to  overthrow  the  presumption  of 
law  in  favor  of  innocence :  Klein  v.  Landman,  29  Mo.  259.  In 
other  words,  under  the  facts  of  this  case  the  presumption  of 
the  continuance  of  the  first  marriage,  based  upon  the  naked 
fact  that  it  was  solemnized,  is  not  equal  in  probative  force  to 
the  presumption  in  favor  of  the  legality  of  appellee's  marriage 
(Erwin  ▼.  Englidi,  61  Conn.  602,  23  Atl.  753) ;  so  that  the 
remaining  question  on  this  subject  is.  Was  the  evidence  of  the 
first  wife,  that  no  process  in  divorce  proceedings  instituted  by 
deceased  had  ever  been  served  upon  her,  sufficient  to  overthrow 
the  presumption  in  favor  of  appellee? 
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Six  years  elapeed  between  the  time  deceased  left  liia  first 
wife  in  Pennsylirania  before  he  married  appellee  in  Colorado. 
It  appears  that  when  he  separated  from  his  wife  in  PennsyU 
vania,  he  believed  her  guilty  of  conduct  of  a  character  which 
would  entitle  him  to  a  divorce.    Certainly,  since  that  time, 
according  to  her  own    statements,  inconsistent    as  liiey  ai^ 
she  has  been,  and  this,  two  years  before  he  married  appellee. 
It  is  not  impossible  that  he  might   have  instituted   proceed- 
ings for  a  divorce  and  his  first  wife  not  have  received  a  copy 
^'  of  the  summons,  even  though  mailed  to  her.    In  cases 
of  this  character,  no  inflexible  rule  can  be  laid  down,  which 
would  be  an  infallible  test  by  which  to  determine  whether  a 
marriage  has  been  dissolved  or  not.    Each  one  must  be  deter- 
mined upon  ite  own  facts  and  circumstances,  and  such  infer- 
ences as  should  fairly  and  reasonably  be  drawn  from  ihem: 
Williams  v.  Williama,  63  Wis.  58,  63  Am.  Ecp.  253,  23  N.  W. 
110;  Eeynolds  v.  State,  58  Neb.  49,  78  N.  W.  483.    In  this 
instance  appellee  is  free  from  wrong.    If  she  is  deprived  of 
any  rights,  it  results  from  no  wrongful  acts  of  hers,  but  from 
the  misconduct  of  another.    The  rights  of  the  first  wife  are 
not  involved  in  this  proceeding.    Appellant  hae  no  claim  upon 
the  bounty  of  deceased,  and  in  so  far  as  her  rights  are  depend- 
ent upon  the  fact  that  he  has  been  guilty  of  a  violation  of  the 
laws  of  the  land,  the  principles  of  natural  justice  require  that 
the  evidence  to  that  effect  should  be  sufBciently  convincing  to 
admit  of  no  other  reasonable   hypothesis.    In    such   circum- 
stances appellee  is  entitled  to  a  broad  application  of  the  rule 
that  "the  law  presumes  morality,  and  not  immorality;  mar- 
riage, and  not  concubinage":  Teter  v.  Teter,  101  Ind.  129,  71 
ATn.  Dec.  742.     Considering  the  strong  presumption  which  the 
law  raises  in  favor  of  the  innocence  of  appellee  and  the  validity 
of  her  marriage  with  deceased,  in  connection  with  the  lapse  of 
time  between  the  date  when  he  separated    from  his  wife  in  ^ 
Pennsylvania  and  married  appellee  in  this  state,  coupled  with 
the  further  facts  that  he  left  his  first  wife  with  the  intention 
of  never  living  with  her  again,  for  good  and  sufficient  reasons; 
that  she  was  either  guilty  of  conduct  thereafter  which  should 
entitle  him  to  a  divorce,  or  she  is  telling  an  untruth  about  one 
not  having  been  obtained,  and  that  legal  divorce  proceedings 
might  have  been  instituted  and  terminated  in  his  favor  with- 
out process  being  received  by  her,  we  are  of  opinion  that  this 
testimony  is  insufficient  to  establish  that   deceased   was   not 
divorced  from  his  first  wife  at  the  time  he  contracted  marriagt 
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with  appellee.    As  this  conclusion  is  fairly  deducible  without 
considering  ^"^  the  testimony  introduced  on  behalf  of  appellee 
TclatiTe  to  what  deceased  told  her  regarding  his  former  mar- 
riage and  its  dissolution^  it  follows  that  the  reception  of  this 
evidence,  even  if  error,  was  not  prejudicial,  because  it  could 
not  affect  the  result.    The  policies  of  insurance  were  originally 
issued  and  delivered  to  appellee.    They    contained   no   pro- 
vision  permitting  a  change  of  beneficiary  at  the  will  of  the 
assured.    At  this  time  the  articles  and  by-laws  of  the  associa- 
tion were  silent  with  respect  to  the  power  of  the  insured  to 
change  the  beneficiary  at  pleasure.    Leaving  out  of  considera- 
tion for  the  present  the  by-law  of  1896,  appellee,  therefore, 
took  a  vested  and   irrevocable  interest  in  such  policies  which 
could  not  be  devested  without  her  consent.    On  this  proposi- 
tion the  authorities  are  not  entirely  harmonious,  but  the  law 
on  the  subject  in  this  jurisdiction  has  been  expressly  declared 
as  above  stated  in  the  case  of  Love  v.  Clune,  24  Colo.  237,  50 
Pac.  34.     Since  that  decision  was  announced,  the  same  con- 
clusion has  been  reached  by  the  court  of  chancery  of  New  Jer- 
sey^ in  construing  a  policy  of  the  association  issuing  the  policies 
in  this  case,  and  Love  v.  Clune,  24  Colo.  237,  50  Pac.  34,  cited 
with  approval:  Locomotive  etc.  Assn  v.  Winterstein,  68  N.  J; 
Eq.  189,  44  Atl.  199 .    The  change  of  beneficiary  in  this  in- 
stance being  without  the  consent  of  appellee,  it  did  not  oper- 
ate to  devest  her  of  her  interest  therein  unless  the  by-law  of 
the  association,  passed  in  May,  1896,  empowering  the  insured 
to  change  beneficiaries  without  the  consent  of  the  latter,  affects 
the  rights  of  appellee.    Prior  to  the  jyassage  of  this  by-law,  no 
provision  of  the  articles  of  the  association   was   in  existence 
which  would  authorize  a  change  of  beneficiaries  at  the  will 
of  the  insured,  or  which  empowered  the  association  to  adopt 
any  amendment  to  this  effect  which  would  operate  upon  poli* 
des  theretofore  issued.    Neither  does  it  appear  from  tiie  policy 
of  insurance  that  any  such  right  was  reserved  by  the  insured. 
Under  such  etate  of  facts,  it  must  necessarily  follow  that  ap- 
pellee having  acquired  a  vested   interest   in  the  policies  ^^ 
which  could  not  be  devested  without  her  consent,  the  subse- 
quent action  of  the  association  in  enacting  a  by-law  which, 
provided  to  the  contrary,  could  not  affect  her  rights.    Fur- 
ther than  fhifl^  laws  will   not  be  construed   as   retrospective 
in  their  operation  unlese  it  is  dear  that  thej  were  intended 
to  be  to.    This  role  for  the  interpretation   of  statutes  haa 
freqiieDtly  been  applied  in  construing  fho  bj-lawi  of  assocuip 
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tionfi  of  a  character  similar  to  the  one  issuing  the  policies 
in  this  case:  Wist  v.  Grand  Lodge  A.  0.  TJ.  W.,  22  Or.  271, 
29  Am.  St.  Rep.  603,  29  Pac.  610;  Benton  t.  Brotherhood  of 
R.  R.  B.,  146  111.  570,  34  N.  E.  939 ;  Roxbnry  Lodge  v.  Hock- 
ing, 60  N.  J.  L,  439,  64  Am.  Si  Rep.  696,  38  Atl.  693. 

There  is  nothing  in  the  by-laws  in  question  which  would  in- 
dicate that  it  was  the  intention  of  the  association  that  it  should 
affect  policies  theretofore  issued.  The  judgment  of  the  district 
court  is  affirmed. 


wb:en  a  second  mabbiage  has  been  contbacted,  oh 

WHOM  BESTS  THE  BT7BDEN  OF  PBOOF  TO  ESTABLISH 
THE  TEBMINATION  OB  WANT  OF  TEBMINATION  OF 
THE  FIBST  UABBIAGE,  AND  WHAT  EVIDENCE  IS  SUF- 
FICIENT.^ 
X.    Presumption  in  Favor  of  Second  ICarriage. 

a.  The  General  Bule. 

b.  Former  Spouse  Presumed  Dead. 

o.    Former  Marriage  Presumed  Dissolved. 

d.  Evidence  to  Overcome  Presumptionjk 

e.  Evidence  in  Bigamy  Cases, 

XL    Limitations  on  this  Presumption. 
A.    When  not  Applicable. 

b.    Both  Spouses  must  Act  Inconsistently  with  XEazzlageb 
o.    Absentee  cannot  Invoke  Presumption, 
d.    Whether  Bule  Differs  in  Criminal  OaMS. 

fTT,    There  is  no  Inflexible  Bule. 

a.  In  GenefaL 

b.  As  Shown  by  the  English  Decisions, 
a    Conclusion. 

L    Presumption  in  Favor  of  Second  Marriage. 

9L  The  General  Bule. — ^Every  intendment  of  the  law  favors 
matrimony.  As  is  often  said,  the  law  pcresumes  morality >  not  Im* 
morality;  marriage,  not  concubinage;  legitimacy,  not  bastardy. 
When  a  marriage  in  fact  has  been  shown,  the  law  raises  a  pre- 
sumption that  it  is  valid  and  casts  the  burden  on  him  who  ques- 
tions it  to  establish  its  inyalldity.  This  Is  a  presumption  of  more 
than  ordinary  strength.  It  is  one  of  the  strongest  knoiHi  to  the 
law:  Jones  v.  GUbert,  135  IlL  27,  25  N.  B.  506;  State  v.  Worthing- 
ham,  23  Minn.  528;  Johnson  v.  Johnson,  80  Mo.  72,  77  Am.  Dec 
688;  Hynes  v.  McDermott,  91  N.  Y.  451,  48  Am.  Rep.  077;  In  re 
Estate  of  Megginson,  21  Or.  887,  28  Pac  388;  Piers  v.  Piers,  2  H. 
li.  Gas.  831.     When  a  marriage  is  oonsummated,  It  is  not  pr»> 

*BBFKBBNCB8  TO  ICOVOGaAPHIO  HOTO. 

What  marrUges  are  void:  79  Am.  St.  Rep.  881-884. 

Proof  of  former  marriage  in  bigamy  oasef :  47  Am.  St.  Bep.  S3S-aia 
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snmed  that  there  were  legal  Impediments  snch  as  a  former  mar- 
riage of  either  of  the  parties;  and  if  such  a  marriage  is  shown 
to  have  existed,  it  will  often  be  presumed  to  have  been  dissolved 
or  terminated  prior  to  the  second  marriage:  Halbrook  v.  State,  84 
Ark.  511,  518,  86  Am.  Rep.  17;  Lampkln  v.  Travelers*  Ins.  Co.,  11 
Colo.  249,  52  Pac.  1040;  Harris  v.  Harris,  8  111.  App.  57;  Cooper 
V.  Cooper,  86  Ind.  75;  Franklin  v.  Lee  (Ind.  App.),  62  N.  E.  78;  Le 
Bmn  T.  Le  Brnn,  55  Md.  496;  Senser  y.  Bower,  1  Penr.  &.  W.  450; 
Thomas  v.  Thomas,  124  Pa.  St  646,  17  Atl.  182. 

b.  Former  Spouse  Presumed  Dead.->The  general  presumption  is 
that  the  life  of  a  person  continues  for  seven  years  after  he  is  last 
heard  from,  an^  that  his  death  is  presumed  after  the  lapse  of  that 
time.  But  while,  under  this  rule,  there  is  a  presumption  that  a 
former  husband  or  wife  was  alive  at  the  time  of  the  second  mar- 
riage, from  the  fact  that  seven  years  have  not  elapsed  since  he 
or  she  has  been  heard  of,  there  is  also  a  presumption  that  the  par- 
ties to  the  second  marriage  are  innocent  of  immorality  or  crime* 
and  that  such  marriage  Is  valid.  The  presumptions  of  innocence 
and  of  the  validity  of  the  marriage  conflict  with  the  presumption 
of  life;  and  If  neither  is  aided  by  facts  or  circumstances  co- 
operating with  it,  the  presumption  of  life  has  often  been  consid- 
ered the  weaker,  and  to  yield  to  the  presumption  in  favor  of  the 
validity  of  the  marriage,  although  the  time  elapsing  between  the 
last  knowledge  of  the  former  spouse  and  the  second  marriage  is 
much  less  than  seven  years.  Thus  it  may  devolve  on  the  disputant 
of  the  second  marriage  to  show  that  the  flrst  husband  or  wife  was 
alive  at  the  time  of  the  second  marriage,  or  at  some  not  remote 
time  before:  Sharp  y.  Johnson,  22  Ark.  79;  Cash  y.  Cash,  67  Ark. 
278,  54  S.  W.  744;  Hunter  v.  Hunter,  111  Cal.  261,  52  Am.  St 
Rep.  180,  43  Pac.  756;  Johnson  v.  Johnson,  114  111.  611,  55  Am. 
Rep.  883,  3  N.  E.  232;  Stein  v.  Stein,  66  III.  App.  526;  Kelly  y. 
Drew,  12  Allen,  107,  90  Am.  Dec.  138;  Dixon  v.  People,  18  Mich.  84; 
Wagoner  v.  Wagoneif  (Mich.),  87  N.  W.  898;  Hull  v.  Rawls,  27  Miss. 
471;Spearsy.  Burton,  31  Miss.  547;  Wilkie  y.  Collins,  48  Miss.  496; 
Klein  v.  Landman,  29  Mo.  259;  Chapman  v.  Cooper,  5  Rich.  452; 
Yates  v.  Houston,  8  Tex.  433,  449;  Lockhart  y.  White,  18  Tex.  102; 
Carroll  y.  Carroll,  20  Tex.  731;  Nixon  v.  Wichita  Land  etc.  Co.,  84 
Tex.  408,  19  S.  W.  560;  Greensboro  y.  Underhill,  12  Vt  604. 

e.  Pormer  Uaniage  Presumed  Bissolyed. — But  the  courts  have 
not  stopped  here.  If  it  Is  shown  that  a  party  to  a  marriage  has 
contracted  a  previous  marriage  and  that  his  or  her  former  spouse 
is  still  living,  this  has  been  held  not  to  destroy  the  prima  facie 
validity  of  the  second  marriage.  In  such  a  cas«  it  has  been  pr^ 
sumed  that  the  flrst  marriage  has  been  dissolved  by  divorce,  an<9 
that  the  burden  to  show  that  it  has  not  rests  on  the  person  seek* 
Ing  to  Impeach  the  last  marriage,  notwithstanding  he  is  thereby 
required  to  prove  a  negative.  Here,  the  presumption  of  the  cod* 
tinuance  of  the  flrst  marriage  is  made  to  yield  to  the  presumptioa 


200  American  State  Reports,  Vol.  89.     [Coloradcv 

in  favor  of  the  yalidity  of  the  second  marriage  and  of  the  iniMK 
cence  of  the  parties  to  It:  Pittlnger  v.  Plttlnger  (the  principal  caseV 
ante,  p.  193;  Erwin  t.  English,  61  Conn.  502,  23  Atl.  758;  Schmlff- 
seur  V.  Beatrle.  147  IlL  210,  35  N.  B.  525;  Bonlden  ▼.  Mclntlre. 
119  Ind.  574,  12  Am.  St  Rep.  453,  21  N.  E.  445;  Wenning  y.  Teeple,. 
144  Ind.  189.  41  N.  B.  600;  TutUe  v.  Raish  aowa),  90  N.  W. 
66;  Alabama  etc.  By.  Go.  y.  Beardsley,  79  Miss.  417,  post,  p.  660, 
30  Sonth.  660;  Waddingham  y.  Waddlngham,  21  Mo.  App.  609; 
Hadley  y.  Rash,  21  Mont  170,  69  Am.  St  Rep.  649,  53  Pac.  312; 
Goldwater  y.  Bumside,  22  Wash.  215,  60  Pac.  409.  See»  also,  Bull 
y.  Bull  (Tex.  Oly.  App.),  68  a.  W.  727. 

d.  Evidence  to  Overcome  Presumptions. — If  it  is  conceded  that 
a  person  attacking  a  marriage,  on  the  ground  that  a  former  spouse 
of  one  of  the  parties  is  living,  must  show  that  the  first  marriage 
ims  not  been  dissolved,  still  he  is  not  required  to  make  plenazy 
pi-()uf  of  such  negative  averment  It  is  enough  that  he  introduces 
siieb  evidence  as,  in  the  absence  of  all  counter  evidence,  affords 
reasonable  ground  for  presuming  the  allegation  true.  When  this 
is  done  the  onus  probandi  is  thrown  on  his  adversary:  Schmlsfieur 
V.  Beatrie,  147  111.  210,  35  N.  E.  525.  Proof  that  the  first  wife  has 
not  obtained  a  divorce  is  not  sufficient;  the  husband  may  have 
secured  one:  Coal  Run  Coal  Ca  v.  Jones,  127  111.  379,  20  N.  B.  89. 
See,  too,  Pittlnger  v.  Pittinger  (the  principal  case),  ante,  p.  193. 
But  If  a  wife  has  no  knowledge  that  her  husband,  who  has  left 
her,  had  again  married  until  his  death,  and  there  was  no  evidence 
that  she  did  not  consider  the  marriage  as  existing,  and  she  testified 
that  she  had  never  procured  a  divorce  and  had  no  knowledge  that 
her  husband  had  done  so,  no  presumption  should  be  indulged  that 
he  had  procured  a  divorce:  Ellis  v.  Ellis,  58  Iowa,  720,  13  N.  W. 
65.  See,  in  this  connection,  "Absentee  Cannot  Invoke  Presump- 
tion," post,  p.  202, 

e.  Evidence  in  Bigamy  Cases. — In  a  prosecution  for  bigamy,  if 
the  defendant  relies  upon  a  divorce  as  justifying  his  second  mar- 
riage, it  is  incumbent  on  him  to  prove  it  The  state  is  not  required 
to  prove  that  he  has  not  been  divorced  from  his  first  wife:  Com- 
monwealth v.  Boyer,  7  Allen,  306;  Hanley  y.  State,  12  Ohio  dr. 
Ct  Rep.  584,  O.  C.  D.  488.  But  there  can  be  no  conviction  of  the 
defendant  when  the  evidence  asto  his  first  wife  only  shows  that  she 
was  alive  two  or  three  yean  before  the  second  marriage.  The 
presumption  of  continuance  of  life  in  such  a  case  is  neutralized 
by  the  presumption  of  innocence:  People  y.  Feilen,  58  CaL  218^ 
41  Am.  Rep.  258;  Squire  y.  State,  46  Ind.  459.  However,  evidence 
that  a  wife  is  alive  within  four  years  preceding  the  second  mar- 
riage authorizes  a  finding  that  she  is  alive  at  the  time  of  the 
second  marriage^  there  being  additional  evidence  that  he  men- 
tioned her  as  his  wife  in  a  letter  to  his  brother  four  months  be* 
fore  the  eeoond  marriage:  Commonwealth  y.  Oaponi,  155  Mass. 
534,  90  N.  B.  82.  See,  also»  Parker  v.  State,  77  Ala.  47,  64  Am.  Rep. 
9(L    But  after  all,  the  question  of  "whether  a  person  is  alive  » 
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day  or  a  month  or  a  year,  or  any  period  less  rhan  seven  years,  af- 
ter direct  evidence  that  he  was  living,  is  for  the  jury,  to  be  de- 
termined by  the  general  presumption  or  probability  of  the  con- 
tinuance of  life,  modified  by  the  circumstances  of  the  particular 
case":  Ck>mmonwealth  v.  McGrath,  140  Mass.  296,  6  N.  E.  615. 
The  question  is  entirely  for  the  jury.  The  law  makes  no  presump- 
tion either  way:  Queen  v.  Lumley,  L.  R.  1  C.  C.  196. 

U.    Idmitations  on  this  Presumption. 

a.  When  not  Applicable. — ^The  presumption  in  favor  of  a  sec- 
ond marriage  that  the  former  spouse  of  one  of  the  parties  is  dead 
cannot  prevail  when  the  second  marriage  is  in  direct  contraven- 
tion of  law:  Harrison  y.  Lincoln,  48  Me.  205.  Nor  is  an  absence 
of  a  person  for  four  years  sufficient  to  create  a  presumption  in 
favor  of  a  marriage  of  the  husband  or  wife  of  the  absentee,  if  a 
statute  provides  that  ten  years'  absence  of  a  party  is  a  sufficient 
cause  for  the  husband  or  wife  of  the  absentee  to  contract  another 
marriage  after  being  authorized  to  do  so  by  Judicial  proceedings: 
McCaffrey  y.  Benson,  38  La.  Ann.  108. 

If  a  woman  seeks  to  uphold  her  second  marriage  on  the  ground 
that  she  has  secured  a  divorce  from  her  first  husband,  the  burden^ 
in  Georgia,  Is  on  her  to  show  such  divorce:  Wilson  v.  Allen,  lOS 
Ga.  275,  33  S.  E.  975.  And  there  is  no  room  for  the  presumption 
of  a  divorce  in  favor  of  a  man's  second  marriage,  when  the  time 
between  deserting  his  first  wife  and  contracting  such  marriage  is 
only  three  years,  and  the  records  of  the  only  courts  in  which  a 
divorce  could  have  been  lawfully  procured  are  easily  accessible: 
CartwTight  ▼.  McGown,  121  111.  388,  2  Am.  St  Rep.  105,  12  N.  £. 

737. 

The  supreme  court  of  Iowa  s«ems  to  consider  the  fact  that  a 
farmer  wife  is  asserting  a  claim  to  her  husband's  property  a  mate- 
rial circumstance  in  determining  whether  the  presumption  of  a 
dissolution  of  the  first  marriage  should  be  Indulged:  Bee  Parsons 
V.  Grand  Lodge  A  O.  U.  W.,  108  Iowa,  8,  78  N.  W.  076;  Goodwin  v. 
GoodvTln  (Iowa),  85  N.  W.  31.  In  both  of  these  cases  there  were  sue- 
cessire  marriages  by  the  man.  In  the  first,  the  controversy  was 
over  Insurance  on  the  life  of  the  deceased  husband.  In  the  sec- 
ond, there  were  conflicting  claims  to  real  property.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  McLaln  obserred  '^at 
the  mere  presumption  arising  from  the  subsequent  marriage  might 
be  good  eikough  evidence  in  some  cases,  but  certainly  will  not 
be  sufficient  to  overthrow  the  presumption  of  the  continuing  valid- 
ity of  the  first  marriage,  in  the  absence  of  any  other  evidence 
[it  appeared  that  the  first  wife  had  made  declarationB  in  random 
conreraatlon  that  her  husband  liad  secured  a  divorce,  which  were 
not  shown  to  have  been  communicated  to  any  i>arty  Interested 
In  the  matter  nor  acted  upon  by  such  party]  of  a  divorce  and  in 
a  case  Involving  property  rights."    But  see  Tuttle  ▼•  Baisk  (Iowa>, 

90  N.  w.  ee^ 
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b.  Both  Spouses  must  Act  Inconsistently  with  Marriage. — ^It 
has  been  held  that  there  must  be  something  based  on  the  acts 
and  conduct  of  both  parties  to  the  former  marriage  inconsistent 
with  the  continuance  of  such  marriage  before  a  presumption  of  Its 
dissolution  by  divorce  will  be  presumed.  Under  this  rule,  when 
the  parties  to  a  second  marriage  live  In  the  locality  where  the 
first  wife  resides,  and  the  two  wives  mingle  'socially  without 
protest  or  comment  on  the  part  of  the  first  the  presumption 
should  be  Indulged:  Leach  v.  Hall,  95  Iowa,  611,  64  N.  W.  790.  And 
so  it  will  be  when  both  parties  to  a  marriage  contract  subsequent 
marriages:  Blanchard  v.  Lambert,  43  Iowa,  228.  22  Am.  Rep.  245. 
But  although  they  both  remarry,  if  the  records  of  the  counties 
in  which  they  have  lived  show  no  divorce,  and  there  is  no  proof 
that  the  husband  lived  with  his  second  wife,  a  divorce  is  not  pre- 
sumed for  the  woman:  Barnes  v.  Barnes,  90  Iowa,  282,  57  N.  W. 
851.  No  presumption,  according  to  this  rule,  can  arise  against 
a  wife  from  the  subsequent  marriage  of  her  husband  alone:  Gil- 
man  y.  Sheets,  78  Iowa,  499,  43  N.  W.  299. 

•'Without  having  critically  examined  the  Iowa  cases  cited,"  says 
Chief  Justice  Wilkin  in  Cole  v.  Cole,  153  111.  585,  38  N.  E.  703,  "we 
apprehend  the  only  substantial  difference  between  the  rule  laid 
down  by  them  and  our  own  decisions  is  as  to  the  burden  of 
proof.  In  the  first  Instance,  to  show  that  the  acts  and  conduct 
of  the  first  wife  or  husband  have  not  been  Inconsistent  with  the 
continuance  of  the  marriage  relation." 

e.  Absentee  cannot  Invoke  Presumption. — ^If  one  leaves  his 
place  of  residence  and  goes  Into  parts  unknown,  and  remains  un- 
heard from  for  seven  years,  the  law  authorizes,  to  them  who  re- 
main the  presumption  of  fact  that  he  is  dead;  but  It  does  not  au- 
thorize him  to  presume,  therefore,  that  any  of  those  remaining  In 
the  place  he  left  has  died.  One  spouse  cannot,  by  abandoning  the 
other,  create  an  absence  and  then  Invoke  the  presumption  of  In- 
nocence to  destroy  the  presumption  of  continuing  life.  If  a  hus- 
band leaves  his  family  and  goes  to  parts  unknown,  while  his  wife  re- 
mains where  he  left  her,  or  In  that  vicinity,  an  inference  of  his 
death  and  possibly  of  his  divorce  may  be  drawn  In  favor  of  her 
Innocence  in  case  she  marries,  yet  no  such  Inference  reasonably 
can  be  drawn  in  his  favor  If  he  marries:  Parker  y.  State,  77  Ala. 
47,  54  Am.  Rep.  43;  Ellis  v,  EUls,  58  Iowa,  720,  13  N.  W.  65; 
Commonwealth  v.  Thompson,  6  Allen,  591,  83  Am.  Dec.  653;  11  Al- 
len, 23,  87  Am.  Dec.  685;  Williams  v.  Williams,  63  Wla.  68,  53  Am. 
Kep.  253,  23  N.  W.  110. 

We  are  not  certain  that  any  decided  case  has  gone  the  length 
of  Indulging  a  presumption  of  divorce  in  favor  of  a  married  per- 
son who  has  abandoned  his  or  her  spouse  and  gone  to  another 
commonwealth  or  country,  in  order  to  Justify  a  second  marriage 
of  such  absentee.  But  some  have  come  dangerously  near  It  la 
Cole  ▼.  Cole,  108  IlL  685,  88  N.  B.  708,  it  was  contended  that  oih 
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less  some  qualification  be  placed  on  the  doctrine  of  presumption 
of  divorce  to  sustain  second  marriages,  "great  Injustice  may  be 
done  an  Innocent  wife  through  the  willful  wrong  of  her  husband. 
She,  it  may  be  said,  remains  true  to  her  marriage  vows.  He  de- 
serts her  without  cause,  goes  to  a  foreign  country  and  contracts 
a  second  but  void  marriage.  She  may  be,  and  grenerally  is.  In  such 
a  case»  powerless  to  prove  that  he  has  not.  In  some  jurisdiction, 
obtained  a  divorce.  Shall  she,  upon  a  mere  presumption  of  his 
Innocence,  be  deprived  of  all  her  right  as  a  wife  or  widow  be^ 
cause  she  cannot  produce  such  negative  proof?  We  do  not  think 
a  fair  construction  of  our  decisions  could  logically  lead  to  such 
a  result.  •  .  •  •  Suppose,  as  In  this  case  she  did,  the  wife  proves 
her  marriage;  that  she  In  no  way  violated  her  marriage  obligations; 
that  her  husband,  without  cause,  deserted  her;  that  she  had 
no  knowledge  of  his  second  marriage  until,  after  his  death; 
that  she  had  no  personal  knowledge  of  his  having  obtained 
a  divorce,  and  her  marriage  was  never  dissolved  in  the  Ju- 
risdiction where  she  lived  when  he  deserted  her,  and  where  she 
continued  to  live  to  the  time  of  his  death — ^would  not  these  facts. 
In  the  absence  of  all  counter  testimony,  afford  reasonable  ground 
for  presuming  no  divorce  wa«  obtained?"  We  have  no  doubt  but 
that  they  would,  and  venture  the  opinion  that  a  much  weaker 
state  of  facts  would  be  sufficient  Suppose  he  himself  sets  up 
a  divorce  from  his  first  wife  in  Justification  of  his  second  mar^ 
riage.  Would  not  the  burden  be  upon  him,  in  the  first  Instance^ 
to  establish  a  fact  so  peculiarly  within  his  knowledge,  the  nega- 
tive proof  of  which,  from  the  very  number  of  Jurisdictions  in 
which  he  may  have  secured  the  divorce,  amounts  to  a  practical 
Impossibility? 

To  our  mind,  the  vice  of  the  principal  case  and  of  others  like  Ala- 
bama etc  Ry.  Co.  v.  Beardsley,  79  Miss.  417,  post,  p.  660,  30  South. 
660,  is  that  they  not  only  make  a  bigamous  marriage  apparentiy 
valid,  but  point  out  no  means  by  which  its  invalid  or  unlawful  char- 
acter may  be  established.  Even  If  it  be  true,  and  so  nearly,  if  not 
all,  of  the  cases  maintain,  that  the  existence  of  a  prior  marriage  and 
the  continued  life  of  both  parties  thereto  do  not  create  any  pre- 
sumption of  the  invalidity  of  a  second  marriage  by  one  of  them* 
and  further,  that  the  presumption  of  the  validity  of  the  second 
marriage  still  prevails,  though  the  spouse  who  is  not  a  party  to  it 
does  not  know  of  any  proceedings  for  a  divorce,  how  can  the 
negative,  of  want  of  divorce,  be  piroved?  Such  divorce  nright  have 
been  granted  by  the  courts  of  any  state  or  country  in  which  the 
person  contracting  the  second  marriage  might  at  any  time,  after 
contracting  it  have  been  a  resident,  and  such  being  the  case,  we 
do  not  understand  how  the  absence  of  a  divorce  can  be  established 
except  by  evidence  showing  all  the  states  and  countries  In  which 
be  has  so  resided,  and  that  none  of  the  courts  of  any  of  them 
eompetent  to  grant  him  a  divorce  had  In  fact  done  so.    To  do  thls» 
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a  search  mnst  be  made  of  the  records  of  all  these 'courts,  and  some 
competent  evidence  adduced  that  none  of  them  had  undertaken 
to  dissolve  the  first  marriage.  The  production  of  all  this  evidence 
must  ordinarily  be  impracticable,  if  not  impossible,  and  the  final 
result  seems  to  be  that  these  decisions,  if  followed  to  their  logical 
conclusion,  create  presumptions,  in  the  attempt  to  support  mar- 
riages, which  are  potent  to  overthrow  a  moral  and  valid  marriage 
to  the  end  that  an  immoral  and  bigamous  relation  may  be  rendered 
unassailable,  at  least  in  any  civil  action. 

d.  Whether  Bule  Differs  in  Criminal  Cases.—In  tne  applica- 
tion of  these  presumptions,  there  can  be  little,  if  any,  difference 
between  civil  and  criminal  cases.  It  is  true  that  a  Jury  may  be 
more  ready  to  draw  an  inference  of  the  continued  existence  of  a 
former  marriage  in  a  civil  than  in  a  criminal  proceeding,  yet  it 
cannot  be  that  the  rules  of  evidence  in  each  case  so  differ  as  that 
there  should  be  a  legal  presumption  In  one  case  and  none  in  the 
other:  In  xe  Phene's  Trusts,  Lw  B.  5  Ch.  A^p.    139,  151. 

m.    There  is  no  Inflexible  Bule. 

a.  In  General. — There  can  be  no  absolute  presumption  against 
the  continuance  of  the  Ufe  of  one  party  to  a  marriage,  in  order  to 
establish  the  innocence  of  the  other  party  to  a  subsequent  mar- 
riage; much  less  can  there  be  a  rigid  presumption  of  a  dissolution 
of  the  first  marriage  by  divorce,  in  order  to  make  out  such  In- 
nocence. In  all  probability  there  are  cases  In  which  the  facts 
and  circumstances  justify  an  inference  of  the  death  of  one  party 
to  the  first  marriage  in  favor  of  the  validity  of  the  second,  and 
probably  there  are  other  cases  in  which  the  facts  and  circum- 
stances Justify  the  Inference  of  a  dissolution  of  the  former  mar- 
riage by  divorce.  In  any  particular  case,  the  question  must  be 
determined,  like  any  other  question  of  fact,  upon  a  consideration 
of  the  attending  facts  and  circumstances,  and  such  inferences  as 
fairly  and  reasonably  fiow  therefrom.  If  there  are  absolutely  no 
circumstances  to  aid  the  presumption  of  the  continuance  of  life 
or  of  the  continued  existence  of  the  former  marriage,  then  the 
presumption  in  favor  of  innocence  and  of  the  validdty  of  the  second 
marriage  in  general  should  prevail:  Johnson  y.  Johnson,  114  IIL 
611,  55  Am.  Rep.  883,  3  N.  B.  232;  Reynolds  v.  State,  58  Neb.  49, 
78  N.  W.  483;  Smith  v.  Smith,  5  Ohio  St  82;  Murray  v.  Murray, 
6  Or.  17;  Gorman  v.  State,  23  Tez.  646;  State  y.  Goodrich,  14  W. 
Va.  834;  Williams  v.  WiUiams,  63  Wis.  58^  63  Am.  Rep.  258,  23  N. 
W.  110. 

b.  As  Shown  by  the  EngUsh  I>eeisions.»-That  there  can  be  no 
infiexible  role  in  such  cases  is  shown  by  the  Bnglish  decisions 
where  this  question  first  arose.  The  leading,  and  perhaps  earliest, 
case  is  King  v.  Twyning,  2  Barn.  &  Aid.  886.  The  question  Involyed 
there  was  whether  a  female  pauper  was  the  wife  of  Francis 
Bums^    It  appeared  that  some  seven  years  before  she  bad  mar- 
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ried  Richard  Winter,  with  whom  she  lived  a  few  months;  when 
he  went  abroad  as  a  soldier,  and  never  thereafter  had  been  heard 
from.  Something  over  a  year  after  his  departure  she  married 
Buma  It  was  held  on  appeal  that  the  sessions  did  right  in  pre- 
suming, prima  facie,  that  the  first  husband  was  dead  at  the  time 
of  the  second  marriage.  In  Rex  v.  Harbome,  2  Ad.  &  E.  540,  the 
refipondenta  having  proved  the  settlement  of  a  female  pauper  by 
marriage,  it  was  shown  In  the  answer  that  the  husband  was  pre* 
vioasly  married,  and  that  a  letter  had  been  written  by  his  first 
wife,  dated  twenty-five  days  before  the  second  marriage.  It  was 
held  that  the  sessions  were  authorized  to  presume  that  the  first 
wife  was  living  at  the  time  of  the  second  marriage.  Lord  Denman, 
in  commenting  on  Rez  y.  Twynlng,  2  Bam.  &  Aid.  886,  remarked 
that  In  that  caae  *thii  court  merely  decided  that  the  case  raised 
DO  presumption  upon  which  the  finding  of  the  sessions  could  be 
dlstnrbed.  The  two  learned  Judges,  Bayley,  J^  and  Best,  J.,  cer> 
talnly  appear  to  have  decided  the  case  upon  more  general  grounds. 
The  principle^  however,  upon  which  they  seemed  to  have  proceeded 
was  not  necessary  to  that  decision.  I  must  take  this  opportunity 
of  saying  that  nothing  can  be  more  absurd  than  the  notion  that 
there  can  be  any  rigid  inresumptlon  of  law  on  such  question  of  fact 

without  reference  to  accompanying  facts I  think  the  only 

questlonfi  in  such  oases  are  what  evidence  is  admissible  and  what 
inferences  may  fairly  be  drawn  from  it"  And  Lord  LIttledale 
added:  *'A11  these  questions  depend  upon  the  facts.  There  can 
be  no  direct  evidence  as  to  the  fact,  unless  the  party  be  shown 
to  be  alive  after  the  marriage."  Again,  In  Lapsley  y.  Grierson,  1  H. 
L.  Cas.  498,  the  facts  of  which  are  stated  in  Williams  v.  Williams,  63 
Wis.  58»  53  Am.  Rep.  253,  23  N.  W.  110,  Lord  Campbell  said:  "We 
have  been  much  pressed  with  the  case  of  Rex  v.  Twyning,  2  Barn« 
&  Aid.  386,  but  what  Is  there  said  by  Mr.  Justice  Bayley  has  been 
much  misunderstood.  He  who  was  one  of  the  most  learned,  ac- 
curate, and  conscientious  of  Judges,  never  laid  down  what  this  argu- 
ment has  attributed  to  him.  All  that  he  said  was,  that  there 
were  presumptions  of  law  on  both  sides,  and  that  as  the  quar^ 
ter  sessions  had  come  to  a  conclusion  on  the  facts,  the  court  of 
king's  bench  would  not  say  that  in  fact  they  had  come  to  a  wrong 
conclusion.  In  the  subsequent  case  of  Rex  v.  Harbome,  2  Ad.  & 
B.  540,  Lord  Denman  intimated  a  strong  opinion  that  the  onus 
of  proof  lay  on  the  party  setting  up  the  marriage." 

In  the  later  case  of  Queen  y.  Lumley,  L.  R.  1  G.  C.  106,  it  ap- 
peared that  the  prisoner  was  married  to  one  Victor  in  1S36,  but 
separated  from  him  in  1843.  In  1847  she  married  Lumley,  with 
whom  she  lived  until  1864.  Nothing  was  heard  from  Victor  from 
the  time  she  left  him.  The  jury  were  directed  that  "there  being 
no  circumstances  leading  to  any  reasonable  inference  that  he  had 
died«  Victor  must  be  presumed  to  have  been  living  at  the  data 
of  the  second  marriage."  This  direction  was  held  erroneous.  "In 
an  indictment  for  bigamy,"  said  Lush,  J.,  "it  is  incumbent  on  the 
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prosecution  to  prove  to  the  satisfaction  of  the  jury  that  the  hus- 
band or  wife,  as  the  case  may  be,  was  alive  at  the  date  of  the 
second  marriage.  That  Is  purely  a  question  of  fact  The  exis- 
tence of  the  party  at  an  antecedent  period  may  or  may  not  af- 
ford a  reasonable  inference  that  he  was  living  at  the  subsequent 
date.  If,  for  example,  it  were  proved  that  he  was  in  good  health 
on  the.  day  preceding  the  second  marriage,  the  Inference  would 
be  strong,  almost  irresistible,  that  he  was  living  on  the  latter  day. 
and  the  Jury  would  in  all  probability  find  that  he  was  so.  If, 
on  the  other  hand,  It  were  proved  that  he  was  then  In  a  dying 
condition,  and  nothing  further  was  proved,  they  would  probably 
decline  to  draw  that  Inference.  Thus,  the  question  Is  entirely  for 
the  jury.  The  law  makes  no  presumption  either  way.  The  cases 
cited  of  Rex  y.  Twyning,  2  Barn.  &  Aid.  386,  Rex  v.  Har- 
borne,  2  Ad.  &  B.  540,  Nepean  v.  Knight,  2  Mees.  &  W.  894,  ap- 
pear to  us  to  establish  this  doctrine."  These  earlier  cases  ars 
reviewed  and  approved  in  the  subsequent  case  of  In  re  Phene's 
Trusts,  L.  R.  5  Oh.  App.  139,  150. 

e.  ConclusioxL—It  is  apparent,  then,  from  the  English,  as  well 
as  the  best  considered  American,  cases,  that  there  Is  no  unbend- 
ing presumption  in  favor  of  a  second  marriage  or  of  the  innocence 
of  the  parties,  but,  on  the  contrary,  that  the  decision  of  any  par- 
ticular case  must  rest  on  its  own  attending  facts  and  circumstances. 
Moreover,  it  is  believed  that  little  force  should  be  given  this  artl* 
ficial  presumption  in  order  to  meet  the  exigencies  of  a  given  case. 
There  appears  no  intimation  in  the  English  cases,  so  far  as  they 
have  come  under  our  observation,  that  the  dissolution  of  a  former 
marriage  by  divorce  will  be  presumed  in  favor  of  the  validity 
of  a  second  marriage  or  of  the  Innocence  of  the  parties  to  It,  al- 
though some  of  the  earlier  ones  have  been  cited  in  this  countiy 
as  authority  for  that  *  proposition.  Nevertheless,  the  authorities 
affirming  this  doctrine  are  numerous,  as  has  already  been  shown, 
and  it  may  be  considered  as  settled  that  such  a  presumption.  In 
a  proper  case,  may  be  indulged.  However,  the  presumption  of  the 
dissolution  of  a  prior  marriage,  whether  by  death  or  divoive,  should 
be  indulged  with  caution.    We  apprehend  that  such  presumptions 

sometimes  have  been  made  with  very  little  justification.  A  rule 
of  law  which  allows  an  artificial  or  technical  force  to  be  given 
evidence,  which  warrants  such  presumptions,  beyond  its  natural 
tendency  to  convince  the  mind,  and  requires  courts  and  juries 
to  presume  as  true  that  which  probably  is  false,  cannot  but  be 
fraught  with  dangerous  consequences.  In  case  there  is  a  conflict 
of  presumptions,  it  would  appear  more  reasonable  that  that  one 
should  yield  which  has  the  least  probability  to  sustain  it,  rathtf 
than  that  the  one  in  favor  of  innocence  and  of  the  validity  of  the 
subsequent  marriage  should  prevail:  See  Clayton  v.  Wardell,  4  N* 
Y.  230;  O'Gara  v.  Elsenlohr,  88  N.  Y.  296;  Northfield  y.  Plymouth, 
20  Yt  582,  590. 
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CLEART  ▼.  SKIFPICH. 

[28  Colo.  362,  66  Pac.  59.] 

MINING  CLAIMS— ADVEE^E  SUITS  —  LIMITATION.— 
Section  2332  of  the  BeTised  Statutes  of  the  United  States,  provid* 
In^  that  evidence  of  the  possession  and  working  of  mining  claims 
for  the  time  prescribed  by  the  statute  of  limitations  Is  sufficient 
to  establish  a  right  to  a  patent,  Is  not  available  In  an  action  In 
support  of  an  adverse  suit  against  an  application  for  a  patent,  (p. 
206.) 

LODE  CLAIM  ENCROACHING  ON  MILLSITB.-IT  IS 
NOT  A  TRESPASS  to  project  the  boundaries  of  a  lode  claim,  dis- 
covered without  the  lines  ot  a  mlllsite,  so  as  to  embrace  a  part  of 
■adi  site.    (p.  209.) 

MINES  AND  MINING.— A  MILLSITB  CANNOT  BE  LO- 
GATED  on  mineral  land  containing  valuable  minerals,  whether  the 
locator  owns  a  mine  in  connection  with  the  mlllsite  or  not    (p.  210.) 

B4INING  CLAIM.— AS  AGAINST*  A  PRIOR  LOCATION  OP 
ANOTHER  CLASS,  one  claiming  land  as  a  mining  location  from 
which  to  extract  minerals  must  establish  that  the  ground  so 
clainaed  is  valuable  to  operate  as  a  mine.    (p.  211.) 

LODE  CLAIM— PRIOR  MILLSITE  LOCATION.— WHEiN 
THE  CX)NTENTION  THAT  LAND  IS  BUNERAL  is  raised  by  one 
locating  a  lode  claim  embracing  land  already  taken  as  a  mlllsite^ 
he  must  show  that  the  land  contains  minerals  which,  at  the  time 
the  rights  of  the  mdll  owner  attached,  could  have  been  extracted 
at  a  profit    (pp.  210,  213.) 

MINES  AND  MINING— MILLSITES.— THE  RULES  OP  A 
MINING  DISTRICT,  adopted  by  the  territorial  legislature,  author- 
izing the  location  of  mlUsltes  without  regard  to  the  character  of 
the  land,  must  yield  to  an  act  of  Congress  providing  that  mlllsites 
can  be  located  on  nonmlneral  land  only.    (p.  214.) 

LODE  CLAIM  CONPLICTING  WITH  MILLSITE.— IN  AN 
ACTION  in  support  of  an  adverse  claim  by  a  lode  claimant  against 
an  applicant  for  a  patent  to  a  mlllsite,  the  Jury  should  be  instructed 
that  the  location  of  a  mining  claim  must  be  on  unappropriated 
public  domain,  and  that  In  the  absence  of  evidence  on  this  point, 
the  plaintiff  cannot  recover,    (p.  214.) 

AN  APPIJRTENANOE  IS  THAT  WHICH  BELONGS  to 
something  else  as  an  adjunct  or  appendage  of  such  moment  that 
the  thing  to  which  it  attaches  cannot  be  enjoyed  without  its  use. 
(p.  215.) 

MINES  AND  MINING— A^PPURTENANCBS.— A  VESTED 
BIGHT  TO  THE  USB  OP  WATER  for  milling  carries  with  it  as 
an  appurtenance  the  right  of  way  for  the  ditch  through  which  the 
water  is  diverted,  but  not  a  right  to  the  land  on  which  the  mill 
la  situated,    (pp.  214,  215.) 

In  this  case,  an  application  for  a  patent  was  made  on  the 
lArrighi  mlllsite.  The  owners  of  the  Zara  loder  mining  claim 
therenpon  filed  an  adverse^  and  brought  thia  action  in  support 
thereof  against  the  applicant  for  a  patent.  There  was  a  ]udg« 
ment  for  the  plaintiff  and  the  defendant  appealed. 
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J.  W.  Woten,  Willard  Teller,  and  Morrison  &  De  Soto,  for 
the  appellant. 

J.  McD.  Livesay^  for  the  appellees. 

^^  GABBEET,  J.  One  of  the  defenses  interposed  as  a  spe- 
cial plea  to  the  effect  that  defendant  and  his  grantors  had  held 
and  occupied  the  millsite  uninterruptedly  down  to  the  time 
of  the  location  of  the  lode  claim  for  a  period  equal  to  the  stat- 
ute of  limitations  of  this  state,  which  defense  was  based  on 
the  provisions  of  section  2332  of  the  Bevised  Statutes  of  tha 
United  States^  which  is  as  follows:  ''Where  such  person  or 
association,  they  and  their  grantors,  have  held  and  worked 
their  claims  for  a  period  equal  to  the  time  prescribed  by  the 
statute  of  limitations  for  mining  claims  of  the  state  or  terri- 
tory wliere  the  same  may  be  situated,  evidence  of  such  posses- 
sion and  working  of  the  claims  for  such  period  shall  be  suffi- 
cient to  establish  a  right  to  a  patent  thereto  under  this  chapter^ 
in  the  absence  of  any  adverse  claim.'' 

To  this  plea  a  demurrer  was  interposed  and!  sustained.  He 
object  of  this  section  was  to  permit  a  party  applying  for  patent 
to  make  a  prima  facie  case  before  the  land  ofiSce  by  proving 
that  the  claim  upon  which  the  application  for  patent  was  mads 
had  been  in  the  possession  of  himself  and  grantors  for  a  period 
equal  to  the  statute  of  limitations  of  the  jurisdiction  in  which. 
the  claim  was  situated,  provided  no  adverse  daim  was  intei^ 
posed.  In  other  words,  proof  of  possession  for  the  statutory 
period  in  the  absence  of  any  adverse  claim  was  to  be  taken  by 
the  land  department  as  equivalent  to  an  establishment  in  de- 
tail of  all  the  facts  necessary  to  constitute  a  valid  location. 
The  statute^  therefore^  is  not  available  in  an  action  brought  ia 
support  of  an  adverse  against  an  application  for  patent,  for 
its  language  necessarily  implies  that  possession  in  the  appli- 
cant for  the  statutory  period  is  of  no  avail  as  against  an  ad- 
verse claim  based  upon  a  conflicting  location  (McCowan  v.  Me- 
Lay,  16  Mont.  234,  40  Pac.  602),  except  *^  it  might  be  ia 
gudh  action  that  proof  of  such  possession  would  be  sufficient 
upon  which  to  presume  that  all  steps  necessary  to  effect  a  lo- 
cation of  the  claim  adversed  had  been  taken:  Harris  v.  Equatcnr 
etc.  Co.,  3  McCrary,  14,  8  Fed.  863, 12  Morr.  Min.  Bep.  178. 

This  question,  however,  is  not  material.  If  it  be  necessary 
to  plead  the  statute  in  question,  in  order  to  take  advantage  of 
its  provisions,  defendant  was  not  prejudiced  by  the  action  of  the 
court  in  sustaining  the  demurrer,  for  the  reason  that  he  estab* 
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lielied  (by  testimony  vrhidi  was  tindispiited)  that  all  acts,  neo- 
•essary  to  constitute  a  valid  location  of  his  millsite  liad  been 
performed. 

A  plea  of  defendant  was  also  interposed  to  the  efiFect  that  the 
land  described  in  the  complaint  was  not^  at  the  time  it  was 
located  as  a  lode  claim^  subject  to  location,  for  the  reason  that 
it  was  then  actually  occupied  for  a  mining  puxpose  by  the  de- 
fendant. On  motion  of  plaintiffs  this  plea  was  stricken  out. 
It  ia  urged  by  counsel  for  defendant  that  title  to  a  mining  claim 
<»nnot  be  initiated  by  a  trespass.  The  lode  claim  was  discov- 
ered without  the  lines  of  the  mdllsite;  its  boundaries  as  fixed 
did  embrace  a  portion  of  the  latter.  These  facts  appear  from 
the  pleadings.  In  such  circumstances  the  act  of  the  plaintiffs 
in  projecting  the  boundaries  of  their  claim  so  as  to  include  a 
part  of  the  millsite  was  not  a  trespass^  and  the  motion  to  strike 
was  well  taken* 

Hie  millsite  was  located  in  1860^  and  ever  sinoe  that  date 
down  to  the  time  of  the  location  of  the  lode  claim,  in  1895, 
was  in  the  uninterrupted  possession  of  the  defendant  and  his 
grantors,  who  had  erected  a  threenstamp  mill  thereon  about 
the  time  of  the  location,  which  was  subsequently  enlarged  and 
has  been  operated  from  the  time  of  its  construction.  Over  siz« 
teen  thousand  dollars  has  been  expended  by  defendant  and  hia 
grantors  in  the  way  of  improvements.  The  jury  found  that 
the  vein  of  the  lode  claim  intersected  the  millsite.  There  is 
no  question  that  a  vein  was  discovered  ^^  on  the  lode  claim 
upon  which  its  location  is  based,  and  that  such  vein  carries 
mineral  in  appreciable  quantities.  The  vein  in  question  ap- 
pears to  have  been  known  about  1884,  but  no  ore  has  ever  been 
shipped  therefrom,  nor  has  there  ever  been  any  attempt  to  oper- 
ate it  as  a  mine.  Its  values  are  shown  by  assays  only,  which, 
with  one  exception,  established  that  they  are  merely  nominal. 
The  millsite  is  not  located  in  connection  with  any  mining  claim. 
The  district  rules  in  force  in  the  Enterprise  mining  district, 
in  which  the  property  in  controversy  is  situate,  passed  in  1860- 
61,  provided  for  the  location  of  miUsites,  and  that  location  for 
this  purpose  shall  be  valid  as  against  all  other  classes  of  claims. 
The  millsite  in  question  was  located  under  these  rules,  and  in 
compliance  with  their  provisions.  The  court  instructed  the 
jury,  in  substance,  that  it  is  sufOcient  if  the  discovery  shaft 
discloses  a  vein  or  crevice  such  as  a  miner  would  be  willing  to 
open  or  follow;  that  it  made  no  difference  what  the  size  or 
Talue  of  such  vein  might  be;  that  nonmineral  land  only  can 
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be  taken  for  millsite  purposes;  and  that  in  case  of  adverse  suit 
bj  a  lode  mining  claim  against  a  millsite^  the  latter  must  give 
way  to  the  former^  provided  it  is  shown  that  the  vein  crossea 
or  intersects  the  millsite,  and  is  further  shown  that  the  lode 
claim  is  a  valid,  subsisting  location.  On  behalf  of  the  defend- 
ant, the  court  was  requested  to  direct  the  jury  that  a  lode  claim, 
under  the  terms  of  the  act  of  Congress  authorizing  its  location, 
must  bei  upon  a  valuable  mineral  deposit,  which  w«a  refused. 

On  this  record  counsel  for  defendant  contend:  (a)  That  a 
millsite  of  the  class  imder  consideration  need  not  necessarily 
be  located  upon  nonmdneral  ground;  (b)  that  as  against  the 
millsite,  the  ground  in  controversy  could  not  be  held  es  a  min* 
nor  claim  unless  it  appears  that  it  contains  mineral  sufficient 
n  quantity  and  quality  to  justify  extraction;  (c)  that  under 
the  district  rules  of  Enterprise  mining  district,  defendant  has 
a  vested  right  to  the  millsite. 

^^  (a)  For  the  location  of  millsitee.  Congress  has  provided 
that  nonmineral  ground,  not  contiguous  to  a  lode  claim,  and 
used  or  occupied  by  the  owner  of  such  clailn  for  mining  or  mill- 
ing purposes,  may  be  included  in  the  application  for  patent 
to  his  lode  claim,  and  patented  in  connection  therewith;  and 
also,  that  the  owner  of  a  quartz-mill  or  reduction  works  not 
owning  a  mine  in  connection  therewith  may  obtain  patent  for 
his  millsite:  IT.  S.  Rev.  Stats.,  sec.  2337.  Under  this  section 
it  is  contended  that  the  latter  class  of  millsitee  may  be  pat- 
ented on  mineral  land.  This  view  is  not  tenable.  The  object 
of  the  law  is  to  permit  title  to  land  to  be  acquired  for  mill- 
sites  located  on  mineral  lands,  which  do  not  contain  valuable 
mineral-bearing  veins,  or  mineral  deposits.  There  is  no  reason 
for  a  distinction  on  account  of  the  character  of  use,  or  the 
ownership  or  nonownership  of  a  mine  in  connection  with  a 
millsite.  The  land  department  has  uniformly  held  that  a  mill- 
site  cannot  lawfully  be  located  on  mineral  land  containing  valu- 
able  minerals  without  any  attempt  to  distinguish  between  the 
two  classes:  1  Lindley  on  Mines,  sec.  520. 

(b)  The  definition  of  a  vein,  as  given  by  the  trial  court,  it 
a  general  one  frequently  adopted  in  contests  between  conflict- 
ing lode  claims.  Like  all  general  rules,  it  must  be  reasonably 
applied,  for  cases  will  arise,  under  peculiar  facts,  which  create 
an  exception.  A  millsite  is  a  mining  location;  but  the  land 
which  may  be  taken  for  that  purpose  is  of  special  character. 
The  statute  contemplates  that  title  to  lands  for  millsites  may 
be  secoxed  which  are  prima  facie  nuneial,  but  which,  in  f act^ 
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are  nommneral;  so  tlie  qnestion  presented  is^  Wlial  is  Che  test 
bv  wlikh  to  determine  whether  land  so  claimed  is  nonmineral 
or  not,  when  a  contest  arises  between  a  millsite  location  and 
a  lode  claim  subsequently  located?  Where  lands  designated 
as  mineral  have  been  claimed  and  located  as  agricnltural,  it  has 
been  held  that  the  mere  presence  of  gold  in  placer  deposits^  or 
the  existence  of  a  vein  within  the  limits  of  the  land  so  claimed, 
would  *^  not  impress  it  with  the  character  of  mineral  land: 
United  States  ▼.  Beed,  28  Fed.  482 ;  Ah  Yew  y.  Choate,  24  Cal. 
662 ;  Alf ord,  t.  Bamnm,  45  Cal.  482 ;  Etling  t.  Potter,  17  Land 
Dec.  424;  Cutting  y.  Beininghaus,  7  Land  Dec  265;  Feirano 
y.  Pendola,  10  Land  Dec.  536. 

Contests  haye  frequently  arisen  between  placer  and  subse- 
quent lode  locations  inyolying  the  question  of  whether  or  not 
the  placer  embraced  within  its  limits  'Hmown  lodes/'  which,  un« 
der  the  proyisions  of  section  2333  of  the  Beyised  Statutes  of  the 
United  States,  are  excepted  from  placer  patents.  In  such 
cases  it  has  been  held  that  a  '^known  lode''  is  one  known  to 
exist  at  the  time  of  application  for  patent,  and  to  contain  min- 
eral in  such  quantity  and  quality  as  to  justify  expenditures  for 
the  purpose  of  extracting  them:  Montana  Central  By.  Co.  t. 
Migeon,  68  Fed.  811;  Iron  Silver  Min.  Co.  y.  Mike  &  Starr 
etc.  Min.  Co.,  143  U.  S.  394,  12  Sup.  Ct.  Bep.  543;  Brown- 
field  T.  Bier,  15  Mont.  403,  39  Pac.  461. 

In  many  other  cases  the  question  as  to  what  constitutes  min- 
<ral  lands  as  between  the  different  classes  of  locations  which 
loay  be  made  upon  lands  of  that  character  has  been  presented 
for  determination,  either  before  the  courts  or  the  land  depart- 
ment, and  ea  to  grants  preyiously  made,  the  holding  has  uni-  ' 
formly  been  that  it  is  not  eyery  creyice  or  out-cropping  on  the 
surface  which  suggests  the  possibility  of  mineral  that  can  be 
adjudged  a  '%nown  yein'^  or  lode,  within  the  meaning  of  the 
statute,  but  that  in  addition  to  this  fact,  it  must  'api>ear  that 
such  lands  embrace  yeins  known  at  the  time  of  the  grant  there- 
of to  be  sufficiently  yaluable  for  minerals  to  justify  expendi- 
tures lor  their  extraction:  Iron  Silyer  etc.  Co.  y.  Mike  ft  Starr 
etc.  Min.  Co.,  143  U.  S.  394,  12  Sup.  Ct.  Bep.  543;  Dower  y. 
Bichards,  151  U.  S.  658,  14  Sup.  Ct.  Bep.  452;  Dayis  y.  Weib- 
bold,  139  U.  S.  607, 11  Sup.  Ct  Bep.  628;  Defleback  y.  Hawke, 
115  U.  S.  392,  6  Sup.  Ct  Bep.  96. 

These  decisions  are  based  upon  the  propoeition  that  one 
daTTTring  land  as  a  mining  location  from  which  to  extract  min- 
cnls  must  eatabliah,  as  against  a  prior  location  of  another  daas 
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that  the  ground  so  claimed  is  valuable  to  operate  as  a  mine, 
and  unless  *®*  this  does  appear  as  a  fact,  he  will  not  be  per- 
mitted to  take  it  from  another  who  has  previoudy  located  it 
in  good  faith  for  a  different  purpose.  It  had  also  been  held, 
when  this  question  waa  presented,  that  it  is  one  of  fact,  to  be 
determined  by  the  jury  before  the  nisi  prius  court:  Iron  Silver 
etc.  Co.  T.  Mike  &  Starr  etc.  Min.  Co.,  143  TJ.  S.  394, 12  Sup.  Ct. 
Rep.  543.  This  necessarily  follows  in  actions  brought  in  sup- 
port of  an  adverse  claim  against  an  application  for  patent  in 
those  cases  where,  by  virtue  of  the  provisions  of  sections  2325 
and  2326  of  the  Revised  Statutes  of  the  United  States,  an  ad- 
verse is  the  remedy  instead  of  a  protest,  because  the  right  of 
possession  of  the  contesting  parties  turns  upon  the  character 
of  the  land  in  controversy.  The  same  principle  and  reasons 
which  have  been  applied  in  determining  the  rights  of  rival 
claimants  of  land  for  agricultural  or  mining  purposes,  or  as 
placer  or  lode  claims^  should  control  and  determine  the  rights 
of  contestants  to  the  same  premises  when  one  claims  as  a  mill- 
site  and  the  other  as  a  subsequent  lode  location*  It  is  a  well- 
known  fact  that  lands  designated  ^^ineral^'  contain  precious 
metals  in  small  quantities!,  but  not  sufficient  to  justify  the  ex- 
pense of  attempting  to  extract  them.  It  is  not  to  such  lands 
that  the  term  ''mineral,'^  in  the  sense  of  the  statute  relating 
to  millsites,  is  applicable:  Davis  t.  Weibbold,  139  IT.  S.  507, 
11  Sup.  Ct.  Rep.  628.  Works  for  the  reduction  of  ores  are 
necessary;  they  must  be  located  in  the  near  vicinity  of  mines. 
Land  for  such  purposes  may  be  utilized,  provided  it  is  non- 
mineral.  When  'that  question  is  raised  by  those  locating  a 
lode  claim  embracing  land  already  taken  as  a  millsite,  and  upon 
which  many  thousands  of  dollars  have  been  expended  in  the 
erection  of  mills^  and  which  the  claimant  has  taken  up  in  good 
faith,  the  test  must  be,  Does  such  land  contain  minerals  of  a 
quantity  and  quality  which  can  be  extracted  at  a  profit  ?  1  lind- 
ley  on  Mines,  sec.  98.  If  not,  they  are  valueless  for  the  extrac- 
tion of  minerals,  and  therefore  nonmineral  in  their  character, 
when  previously  claimed  as  a  millsite.  In  such  circumstances, 
that  they  are  mineral  ®^®  must  be  established  as  a  fact,  and  not 
as  a  theory:  Dughi  ▼.  Harkins,  2  Land  Dee.  721.  To  permit 
a  daimant,  under  the  guise  of  locating  a  lode  daim,  to  take 
from  another  land  already  utilized  for  millsite  purposes  which 
contains  no  minerals  of  sufficient  value  to  justify  extraction, 
and  which  would  give  to  the  lode  claimant  that  which  is  of  no 
yalue  to  him,  except  as  he  may  convert  it  into  a  means  to  ex- 
tort from  the  millsite  owner  the  payment  of  money  to  prevent 


April,  1901.]  Cleary  v.  Skiffich.  213 

the  loss  of  impTOTements  erected  in  good  faith,  would  certainly 
be  inequitable  and  unjust.  The  clear  intent  of  Congress  was 
to  permit  the  acquisition  of  title  to  land  for  millsite  purposes 
which  was  not  valuable  for  mines,  and  the  statute  should  be 
given  this  construction  when  it  results  in  no  loss  to  a  subse- 
quent bona  fide  lode  claimant.  Any  narrower  construction 
would  result  in  rendering  titles  to  millsites  previous  to  patent 
insecure,  and  the  expenditure  of  money  thereon  in  the  erection 
of  reduction  works  hazardous  in  the  extreme,  and  at  the  same 
time  reserve  from  use  for  millsite  purposes  land  which  was  of 
no  practical  value  to  any  other. 

In  the  circumstances  of  this  case  there  is  also  presented  for 
detennination  this  further  proposition,  namely:  As  of  what 
date  must  the  mineral  character  of  the  millsite  be  ascertained? 
When  the  validity  of  a  grant  depends  upon  certain  conditions, 
it  is  the  role  that  such  conditions  are  those  existing  as  of  the 
date  the  grant  took  effect:  Davis  v.  Weibbold^  139  TJ.  S.  507, 
11  Sup.  Ct.  Rep.  628;  Montana  Central  By.  Co.  v.  Migeon,  68 
Fed.  811;  United  States  v.  Beed,  28  Fed.  482;  Brownfield  v. 
Bier,  15  Mont.  403,  39  Pac.  461. 

Under  the  rules  of  the  land  department,  where  the  applica- 
tion is  for  patent  for  a  millsite  only,  as  in  this  instance,  there 
must  be  a  mill  or  reduction  works  on  such  premises:  Le  Neve 
Millsite,  9  Land  Dec.  460;  1  Lindley  on  Mines,  sec.  524.  A  mUl- 
gite  claimant  would  certainly  have  a  reasoaable  time  after  taking 
the  necessary  steps  to  legally  locate  his  claim,  within  which  to 
commence  the  erection  of  reduction  works  thereon.  If  not  com- 
menced within  a  reasonable  time,  then  his  rights  would  attach 
*^^  as  against  other  claimants  from  the  time  he  did  begin  con- 
struction of  such  works  in  good  faith  and  prosecuted  them  with 
reasonable  diligence.  Having  vested  and  continued,  the  char- 
acter of  the  land  must  be  determined  of  the  date  his  rights  at- 
tached. The  fact  that  such  lands  might  contain  mineral  de- 
posits which  at  a  later  date,  by  reason  of  changed  conditions, 
could  be  mined  at  a  profit,  would  not  affect  his  rights:  See  au- 
thorities last  above  cited.  The  rights  of  the  parties  were,  there- 
fore, dependent  upon  the  questions  of  fact  presented  by  this 
proposition.  Unless  the  premises  in  dispute  did,  in  fact,  con- 
tain mineral  deposits  of  a  value  and  quantity  which,  under  the 
conditions  existing  at  the  time  when  the  rights  of  the  original 
owners  of  the  millsite  premises  attached,  could  have  been  ex- 
tracted at  a  fair  mining  profit,  they  were  nonmineral  in  char* 
acter,  and  the  jury  should  have  been  instructed  accordingly: 
1  Idndley  on  Mines,  sees.  94-98. 
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(c)  The  district  ralee  of  Enterprise  mining  district^  passed 
in  1860-61,  provided  for  the  location  of  millsites  without  re- 
spect to  the  character  of  the  ktnd  upon  which  they  might  be 
located.  The  territorial  legislature,  in  1868,  declared  that  all 
rights  to  any  portion  of  the  public  domain  acquired  prior  to 
the  seventh  day  of  November,  1861,  should  be  determined  by 
the  local  law  of  the  district  in  which  such  tract  w«is  situate, 
as  it  existed  on  the  day  such  rights  were  acquired,  or  as  there- 
after may  have  existed:  Mills'  Annotated  Statutes,  sec.  8609. 
When  Congress  passed  the  present  law  relating  to  mining 
claims,  all  rights  to  such  lands  were  recognized  to  the  extent 
that  they  had  attached  or  been  acquired  under  local  rules  or 
customs  not  inconsistent  with  the  laws  of  the  United  States: 
TJ.  S.  Bev.  Stats.,  sec.  2319.  The  same  act,  as  already  no- 
ticed, provided  that  millsites  could  only  be  legally  located 
upon  nonmineral  lands:  XT.  S.  Bev.  Stats.,  sec.  2337.  Hence, 
the  rules  of  the  district  relating  to  the  location  of  millsites 
and  the  acts  of  the  territorial  legislature  must  yield  to  the  act  of 
Congress,  in  so  far  as  they  relate  to  the  location  of  such 
sites  upon  mineral  lands,  for  in  this  particular  they  were  incoiu 
sistent  ^'^  with  the  congressional  act. 

By  supplemental  brief  filed  on  the  pait  of  appellant,  two 
further  propositions  are  advanced:  1.  That  the  court  erred 
in  refusing  to  instruct  the  jury  to  the  effect  that  the  location 
of  a  mining  claim  must  be  upon  the  unappropriated  public  do- 
main of  the  United  States,  and  that  plaintiffs  having  failed 
to  offer  any  evidence  on  that  point,  they  are  not  entitled  to  a 
verdict;  2.  The  court  erred  in  refusing  to  instruct  the  jury 
that  if  it  appeared  from  the  evidence  that  defendant  and  his 
grantors  were  in  the  actual  possession  of  the  millsite  at  the 
time  of  the  location  of  the  Zara  lode,  claiming  to  own  the  same, 
and  operating  the  mill  by  using  water  from  the  creek  through  ^ 
a  ditch  across  the  millsite,  that  such  use  and  occupation  would 
give  defendant  the  better  right  to  the  premises  in  dispute. 

All  the  acts  necessary  to  constitute  a  valid  location  of  the 
lode  claim  were  put  in  issue  by  the  answer.  The  court  in- 
structed the  jury,  in  substance,  that  a  location  of  a  mining 
claim  must  be  made  upon  unoccupied  public  domain,  but  as 
there  was  no  testimony  offered  on  the  part  of  plaintifb  to  prove 
that  their  location  was  upon  unappropriated  mineral  lands,  the 
court  should  have  given  the  insi. action  requested  by  defend- 
ant,  and  advised  the  jury  that  in  the  absence  of  evidence  OB 
this  point,  the  plaintiff  could  not  recover. 
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The  neact  propoeition  is  based  upon  the  theoiy  that  as  de- 
fendant had  established  a  vested  right  to  the  use  of  water  flow- 
ing  in  the  creek  npon  which  his  millsite  is  situate^  and  across 
which  a  ditch  is  constructed  for  the  purpose  of  utilizing  such 
water,  he  was  entitled  to  hold  the  ground  in  controversy,  for 
the  reason  that  the  grant  of  the  water  carried  with  it  all  inci- 
dentals necessary  to  its  complete  enjoyment,  and,  therefore,  the 
land  upon  whidi  the  mill  was  situate,  it  being  the  means 
through  which  such  water  is  b^ieficially  used. 

In  support  of  this  proposition,  sections  2339  and  2340  of  the 
Revised  Statutes  of  the  United  States  are  relied  upon,  which 
provide,  in  substance,  that  ^^  whenever  rights  to  the  use  of 
water  for  mining  purposes  have  vested,  and  axe  recognized 
by  the  local  customs,  laws  and  decisions  of  the  courts,  the  own- 
ers of  such  rights  shaU  be  protected  in  the  same,  and  the  right 
of  way  for  the  construction  of  ditches  for  the  purpose  of  utiliz. 
ing  such  water,  is  confirmed.  All  patents  shall  be  subject  to 
vested  water  rights  or  ditches  used  in  connection  therewith. 

The  theory  of  counsel  for  defendant  is,  that  privileges  and 
appurtenances  properly  belonging  to  the  thing  granted  pass 
with  it,  and,  therefore,  the  right  to  the  use  of  water  being  es- 
tablished, sufficient  land  passed  with  that  right  upon  which 
to  beneficially  apply  the  water  ao  appropriated.  It  is  true  that 
the  grant  of  a  particular  piece  of  property,  in  the  absence  of 
any  limitation,  carries  with  it  those  appurteuiances  necessary 
to  the  beneficial  enjoyment  of  the  property  granted,  which  it 
is  within  the  power  of  the  grantor  to  convey.  An  appurtenance 
is  that  which  belongs  to  something  else  as  an  adjunct  or  ap- 
pendage of  sudi  moment  that  the  thing  to  which  it  attaches 
cannot  be  enjoyed  without  its  use.  It  is  therefore  limited  to 
that  which  is  necessary  to  the  enjoyment  of  the  principal  thing 
granted:  Nichols  v.  Luce,  24  Pick.  102,  35  Am.  Dec.  302.  The 
appurtenance  which  coxQd  pass  by  virtue  of  the  grant  to  a  right 
to  the  use  of  water  would  be  that  necessary  to  its  utilization,  so 
that  it  could  be  applied  to  the  purpose  for  which  it  was  ap- 
propriated. The  right  might  become  appurtenant  to  that  in 
connection  with  which  it  was  beneficially  used,  but  the  latter 
could  not  be  appurtenant  to  such  right.  It  might  as  well  be 
argued  that  because  a  vested  right  to  the  use  of  water  had  been 
acquired  for  irrigation  purposes,  that  there  attached  to  sucfi 
right,  80  an  appurtenance,  land  upon  which  to  apply  the  water, 
as  to  say,  as  in  this  instance,  there  passed  with  the  water  right 
land  in  connection  with  which  such  water  was  utilized.    The 
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appai'tenance  attached  to  the  water  right  of  defendant  is  the 
right  of  way  for  the  ditch  through  which  the  water  is  diverted* 
That  is  not  in  controYersy.  The  laws  of  the  United  Statea 
protect  this  ^^^  right  If  plaintiffs  should  obtain  a  patent 
to  the  lode  claim,  it  would  be  subject  to  such  right. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial,  in  harmony  with  the  views 


lEinM  and  mning.— As  to  what  constltuteB  a  vein  or  lode,  see 
Seals  V.  Oone^  27  Ck>lo.  473,  83  Am.  St  Bep.  92,  62  Pac.  948;  Butte 
etc  Mln.  Go.  v.  Aociete  Anonyme  etc.,  23  Mont  177,  75  Am.  St. 
Rep.  606,  68  Pac.  Ill;  Fitzgerald  v.  Clark,  17  Moat  100,  62  Am. 
St  Bep.  666,  42  Pac.  278. 

Appurtenaneea. — On  what  are  and  what  pass  as  appmrtenancei^ 
see  the  monographic  note  to  Scott  v.  Moore,  81  Am.  St  Bep.  7M» 
771. 


EUSSELL  T.  SHTJRTLEPP. 

[28  Oolo.  414,  66  Pac.  27.1 

JUBGMBNTS— JURISDIOTION.— One  of  the  essentials  of  a 
valid  Judgment  Is,  that  the  court  pronouncing  it  have  jurlsdictloii 
to  render  that  particular  Judgment    (p.  218.) 

JURISDICTION  INCLUDES  NOT  ONLY  THE  POWER  TO 
HEAR  AND  DETERMINE,  but  also  the  power  to  render  the  par^ 
tlcular  Judgment  in  the  particular  case.    tp.  218.) 

A  JUDGMENT  NOT  WITHIN  THE  POWERS  OF  THE 
OOURT  as  granted  by  the  law  of  its  organization  is  void,  although 
its  Jurisdiction  attached  to  the  parties,    (p.  218.) 

JUDGMENT  BY  DEFAULT  FOR  RELIEF  NOT  DE- 
MANDED.— If  the  court,  on  default  of  the  defendants,  directs  a 
Joint,  instead  of  a  several.  Judgment  as  prayed  In  the  complaint, 
it  Is  void,  when  there  is  a  statutory  provision  that  if  no  answer 
is  filed  the  relief  granted  shall  not  exceed  that  demanded  in  the 
Complaint    (pp.  217,  220.) 

E.  E.  Whitted  and  Tyson  S.  Dines^  for  the  plaintiff  in  error. 

W.  H.  Davis,  for  the  defendants  in  error. 

*i»  GABBEBT,  J.  On  petition  for  rehearing  it  is  strenu- 
ously urged  that  the  reasons  assigned  in  our  former  opinion 
for  holding  the  original  judgment  entered  in  favor  of  the  plain- 
tiff  in  error  void,  are  not  tenable;  that,  at  most,  the  irregu- 
larities noticed,  and  upon  which  our  decision  was  based,  only 
rendered  it  voidable^  and  therefore  not  subject  to  attack  hj 
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motion.  On  reconsid-eration  of  the  case,  we  have  concluded 
there  is  hut  one  question  necessary  to  determine,  viz:  Was  the 
judgment  in  question  Toid?  To  determine  this  question,  it 
is  not  necessary  to  notice  those  passed  upon  in  the  original 
opinion,  and  for  that  reason  it  will  be  withdrawn.  The  salient 
facts  are,  briefly,  these: 

This  action  was  commenced  in  the  court  below  by  plaintiff 
in  ^^^  erpor  to  recover  from  the  defendants  in  error  the  value 
of  labor  performed  and  materials  furnished  by  him  in  the  de- 
velopment of  certain  mining  claims,  it  being  alleged  that  such 
labor  was  performed  and  materials  furnished  at  the  instance 
and  request  of  the  defendants.  The  action  was  supplemented 
by  an  attachment,  by  virtue  of  which  the  interests  of  defend- 
ants in  these  claims  were  levied  upon.  Service  of  Bammons 
was  by  publication.  Certain  of  the  defendants  appeared  and 
filed  a  general  demurrer  to  the  complaint.  *The  surviving 
member  of  the  firm  of  attorneys  who  had  filed  this  demurrer 
withdrew  has  appearance.  Thereafter  an  order  was  entered 
overmling  the  demurrer,  and  immediately  thereafter  the  de- 
fault of  all  the  defendants  entered,  and  a  joint  judgment 
rendered  against  them  for  the  total  value  of  the  labor  per- 
formed and  materials  furnished,  as  alleged  in  the  complaint. 
The  original  defendants  and  plaintiff  were  tenants  in  com- 
mon of  the  mining  property  in  question,  their  individual 
holdings  or  interest  therein  being  stated  in  the  complaint. 
The  prayer  of  the  complaint  was  for  judgment  for  eleven  hun- 
dred and  thirty-eight  dollars  (less  one-fourth  part  thereof^ 
that  being  the  interest  of  plaintiff),  with  interest  from  March 
1,  1885,  ia  the  proportion  of  the  respective  interests  of  the 
defendants,  and  for  other  and  further  relief  as  the  court  might 
deem  just  and  equitable.  Nearly  eleven  months  after  judg- 
ment motions  were  interposed  by  certain  of  the  defendants,  the 
assdgnee  of  the  interests  of  others,  and  the  heirs  and  legal  rep- 
resentatives of  those  deceased,  to  vacate  the  judgment,  for  the 
reason  that  it  was  void.  This  motion  was  sustained,  and  the 
defendants  allowed  to  answer.  A  trial  on  the  merits  resulted 
in  a  judgment  in  favor  of  the  defendants.  The  plaintiff  as- 
signs error  on  the  action  of  th«  court  in  sustaining  the  motion 
to  vacate. 

Section  169  of  Mills*  Annotated  Code  expressly  provides  that 
if  there  be  no  answer,  the  relief  granted  the  plaintiff  shall  not 
exceed  that  which  he  shall  have  demanded  in  his  complaint. 
The  prayer  of  the  complaint  in  this  case  was  for  a  several 
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judgmeni;,  in  ^^"^  proportion  to  the  respective  interests  of  the 
defendants.  The  one  rendered  was  joint,  for  the  entire  stun. 
That  this  was  error  cannot  be  successfully  oontroverted. 
Whether  it  rendered  the  judgment  void  or  merely  voidable  is 
the  crucible  question.  One  of  the  essentials  of  a  valid  judg- 
ment is,  that  the  court  pronouncing  it  must  have  jurisdiction 
to  render  that  particular  judgment:  Newman  v.  Bullock,  23 
Colo.  217,  47  Pac.  379 ;  12  Ency.  of  Law,  1st  ed.,  246 ;  and  if 
it  appears  from  the  record  of  a  judgment  that  the  court  in 
pronouncing  it  acted  without  jurisdiction,  it  is  void:  People  v. 
District  Court,  22  Colo.  422,  45  Pac.  402 ;  Brown  v.  Wilson,  21 
Colo.  309,  52  Am.  St.  Rep.  228,  40  Pac.  688 ;  Great  West  Min, 
Co.  V.  Woodmas  of  Alston  Min.  Co.,  14  Colo.  90,  23  Pac.  908. 

The  distinction  between  void  and  voidable  judgments  is  often 
refined  and  difiicult  of  solution.  ''A  judgment  may  be  errone- 
ous and  not  void,  and  it  may  be  erroneous  because  it  is  void'': 
Ex  parte  Lange,  18  Wall.  163.  There  can  be  no  doubt,  as 
stated  in  Newman  v.  Bullock,  23  Colo.  217,  47  Pac.  379,  ^hat 
the  tendency  of  the  la/ter  authorities^  especially  in  the  federal 
courts,  is  to  enlarge  the  definition  of  jurisdiction  to  make  it 
include  not  only  the  power  to  hear  and  determineiy  but  also  the 
power  to  render  the  particular  judgment  in  the  particular  case.'' 
This  doctrine  is  based  upon  the  proposition  that  if  a  court  is 
not  invested  with  power  to  render  a  particular  judgment,  its 
attempt  to  do  so  is  without  its  jurisdiction,  and  must  not  be 
confounded  with  the  proposition  that  the  rendition  of  an  er- 
roneous judgment  within  its  power  is  but  the  erroneous  exercise 
of  its  jurisdiction.  With  full  jurisdiction  to  pronounce  a  judg- 
ment which  would  be  binding  upon  the  defendants  and  their 
property,  the  power  and  authority  of  the  county  court  was  lim- 
ited by  definite,  statutory  provisions  as  to  the  character  of  relief 
which  could  be  granted  against  defendants  who  had  not  an- 
swered. By  directing  a  joint  judgment  when  an  individual  one 
only  was  prayed  for,  the  trial  court  transcended  its  authority, 
and  violated  express  statutory  commands;  for  although  its 
jurisdiction  attadied  to  the  parties,  a  judgment  not  within  the 
powers  granted  by  the  law  of  its  organization  is  *^  void:  Ex 
parte  Lange,  18  Wall.  163;  United  States  v.  Walker,  109  U.  S, 
258,  3  Sup.  Ct.  Hep.  277, 

United  States  v.  Walker,  109  U.  S.  258,  3  Sup.  Ct.  Eep.  277, 
was  an  action  by  an  administrator  de  bonis  non  on  the  bond  of 
an  administratrix  to  recover  money  received  for  assets  of  the 
estate  collected  by  the  latter,  and  which  by  order  of  the  court, 
in  the  settlemient  of  her  account  as  administratrix,  she  was  di- 
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rected  to  pay  over  to  the  administiator  de  bonis  non.  The  law 
of  the  jurisdiction  under  which  the  administratrix  acted  pro- 
vided that  upon  the  removal  of  an  administrator  the  court 
shall  have  authority  to  direct  that  assets  of  the  deceased  in  his 
hands  which  may  remain  imadministered  be  delivered  to  the 
newly  appointed  administrator.  The  court  concluded  that  this 
statiite  did'  not  change  the  common-law  rule,  to  the  effect  that 
an  administrator  de  bonis  non  derives  his  title  from  the  de- 
ceased, and  not  from  the  former  administrator;  that  to  liiTg 
is  oonnnitted  only  the  administration  of  the  assets  of  the  de- 
ceased which  have  not  been  administered ;  and  therefore,  assets 
of  the  estate  which  had  been  converted  into  money  by  the  for- 
mer administrator  were  funds  to  which  he  was  not  entitled.  It 
was  urged  that  Ihe  decree  directing  the  administratrix  to  pay 
over  these  funds  to  her  successor  was  conclusive  in  the  suit 
upon  her  bond,  for  the  reason  that  such  decree  could  not  be  col- 
laterally attacked.  The  supreme  court  held  to  the  contrary,  be- 
cause, as  stated  in  effect,  the  court  directing  the  decree  exceeded 
its  jurisdiction,  in  that  its  authority  for  making  the  order  was 
limited  tx>  assets  of  the  d<ecedent  in  the  hands  of  the  adminis- 
trator which  were  not  administered  upon. 

Bigelowv.  Forrest,  9  Wall.  339,  was  an  action  of  ejectment. 
Bigelow,  who  was  defendant  in  the  trial  court,  relied  for  title  on 
a  sale  made  under  a  decree  of  the  United  States  district  court 
rendered  in  a  proceeding  for  the  confiscation  of  the  premises 
sued  for  under  the  act  of  July  17, 1862.  This  act  provided  that 
the  property  of  an  ofiBcer  of  the  army  or  navy  of  the  Confederate 
government  might  be  seized  and  sold,  which  proceeding  should 
**®  operate  to  devest  the  owner  of  the  property  so  seized  of  any 
interest  therein  during  th«  life.-  Under  this  act  a  decree  had 
been  rendered  which  purported  to  direct  a  sale  of  the  property 
in  fee.  The  heir  of  the  owner  claimed  that  the  decree  was 
void,  in  so  far  as  it  purported  to  direct  an  unconditional  con- 
fiscation of  the  property  in  question.  In  the  action  of  eject- 
ment, it  wtts  contended  that  this  question  could  not  be  raised 
collaterally.  The  supreme  court  said:  *T)oubtless  a  decree  of 
a  court  having  jurisdiction  to  make  the  decree  cannot  be  im- 
peached collaterally,  but  under  the  act  of  Congress,  the  dis- 
trict court  had  no  power  to  order  a  sale  which  should  confer 
upon  the  purchfwer  rights  outlasting  the  life  of  French  For* 
est*' ;  and  the  court  therefore  held  that  so  much  of  the  decree 
of  the  court  in  which  the  confiscation  proceedings  were  had  as 
was  in  excess  of  its  powers  was  void. 
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Windsor  v.  McVeigh,  93  TJ.  S.  274,  is  also  a  case  where  the 
question  as  to  when  a  judgment  may  be  collaterally  attacked 
is  considered.  In  that  case,  it  was  said:  "The  doctrine  invcked 
by  coimsel,  that  where  a  court  has  once  acquired  jurisdiction  it 
has  a  right  to  decide  every  question  which  arises  in  the  cause, 
and  its  judgment^  however  erroneous,  cannot  be  collaterally  a«- 
sailed,  is  imdoubtedly  correct  as  a  general  proposition,  but,  like 
all  general  propositions,  is  subject  to  many  qualifications  in  its 

application Though  the  court  may  possess  jurisdiction 

of  a  causey  of  the  subject  matter,  and  of  the  parties,  it  is  still 
limited  in  its  modes  of  procedure  and  in  th<e  extent  and  diar- 
acter  of  its  judgments.    It  must  act  judicially  in  all  things,  and 

cannot  then  transcend  the  power  conferred  by  the  law 

The  doctrine  stated  by  counsel  is  only  correct  when  the  cxmrt 
proceeds,  after  acquiring  jurisdiction  of  the  cause,  accoiding  to 
the  established  modes  governing  the  class  to  which  fhe  case  be- 
longs, and  does  not  transcend  in  the  extent  or  character  of  its 
judgment  the  law  which  is  applicable  to  it.'' 

In  the  case  at  bar,  when  the  court  directed  a  joint,  instead  of 
a  several,  judgment,  as  prayed  in  the  complaint,  in  the  face  of 
^^  an  express  provision  of  the  code  that  the  relief  granted  in 
the  circumstances  of  this  case  could  not  exceed  that  prayed  for, 
it  did  that  which  was  beyond  its  power  and  foreign  to  its  au- 
thority, and  hence  without  its  jurisdiction:  1  Freeman  on 
Judgments,  4th  ed.,  sec.  116.  The  fact  that  certain  of  the  de- 
fendants appeared  by  demurrer  did  not  authorize  greater  relief 
as  against  them  than  that  demanded,  because  the  right  to  such 
relief  is  predicated  upon  an  answer.  Neither  is  the  general 
prayer  for  further  relief  of  any  avail  in  this  instance.  The 
code  provides  that  the  complaint  shall  contain  ''a  demand  for 
the  relief  which  plaintifE  claims'*:  Mills'  Annotated  Code.  sec. 
49.  The  relief  which  the  statute  contemplates  shall  be 
granted  in  the  absence  of  an  answer  is  the  relief  demanded. 
A  general  prayer  is  n«ot  such  a  demand:  Kelly  v.  Downing,  42 
N.  Y.  771;  Bliss  on  Code  Pleadings,  2d  ed.,  sees.  160, 161. 

We  are  of  the  opinion  thiat  our  conclusion  that  the  judgment 
of  the  county  court  should  be  affirmed  is  correct,  and  the 
petition  for  rehearing  should,  therefore,  be  denied. 

The  original  opinion  is  withdrawn,  the  petition  for  rehearing 
denied,  and  the  judgment  below  affirmed. 

ON  PETITION  FOR  REHEARING. 

PEB  CTJEIAM.  The  decision  in  this  case  is  not  based  upon 
the  fact  that  the  trial  court  rendered  a  judgment  against  the 
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defendants  in  excess  of  that  demanded  in  the  complaint.  The 
amount  of  the  judgment  to  which  plaintiff  was  entitled  was  a 
matter  within  the  jurisdiction  of  the  court  to  determine^  and 
although  it  erred  in  this  respect^  such  error  did  not  render  the 
judgmient  Toid.  The  limitation  of  the  code  necessarily  implies 
that  in  case  no  answer  is  filed,  the  judgment  rendered  must  be 
of  the  character  prayed  for  in  the  complaint.  The  judgment 
being  joint,  instead  of  several,  was  of  an  essentially  different 
character  from  thiat  demanded  by  the  plaintiff. 
Petition  for  rehearing  denied! 


Jud£^ent8.— A  judgment  Is  fatally  defective  and  open  to  col- 
lateral attack,  if  the  court  pronouncing  It  had  not  authority  to 
render  the  particular  judgment  in  question:  See  the  monographic 
note  to  Koepke  v.  HIU,  87  Am.  St  Rep.  178. 

Default  Judgment. — ^The  relief  which  can  be  granted  upon  a 
Judgment  by  default  cannot  exceed  that  demanded  in  the  com- 
plaint: Foley  T.  Foley,  120  CaL  83,  65  Am.  St  Re^  147»  62  Pac.  122. 


CITY  OP  PUEBLO  v.  SHTJTT  INVESTMENT  COMPANY. 

[28  Ck>lo.  624,  67  Pac.  162.] 

COBPORATION— ULTRA  VIRES  PURCHASE  OP  DAM- 
A6B  OIiAIM.— Where  a  corporation,  organized  to  buy,  sell,  and 
Improye  real  estate,  purchases  city  lots  damaged  by  public  improve- 
ments,  its  subsequent  taking  of  an  assignment  from  the  grantor 
of  his  claim  against  the  city  for  damages  is  ultra  vires,    (p.  222.) 

RBPBRBB&— MISCONDUCT  OP.— IP  COMMISSIONERS 
TO  ASSESS  DAMAGES  against  a  city  from  public  intprovements 
proceed  without  notice  to  the  city,  and  take,  as  indiyiduals  and 
not  as  a  body,  unsworn  and  ex  parte  statements  and  opinions, 
their  award  should  be  set  aside,    (p.  223.) 

APPEAL.— EXOEPTIONS  ARE  NOT  REQUIRED  TO  BE 
TAKEN  in  cases  brought  directly  from  the  Colorado  court  of 
appeals  to  the  supreme  court,  nor  need  they  be  taken  to  a  Judg- 
ment of  the  court  of  appeals  directing  a  new  triaL    (p.  224.) 

The  Shutt  Investment  Company  purchased  lots  23  to  28, 
inclusiTe,  in  block  68  in  the  city  of  Pueblo.  Subsequently 
the  grantor  assigned  to  the  company  his  claim  for  damages  to 
lots  25  to  28,  inclusive,  sustained  by  the  construction  of  a 
viaduct.  The  investment  company  afterward  brought  an  ac- 
tion against  the  city  to  recover  the  damages,  and  a  demurrer 
to  its  complaint  was  overruled.  An  answer  and  an  amend- 
ment thereto  were  filed,  and  a  demurrer  to  special  defenses 
therein  was  sustained.    Prior  to  the  filing  of  the  answer,  and 
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fiuJbeeqnently  to  the  ruling  on  the  demurrer,  the  parties  stipu* 
kted  to  submit  the  question  of  damages  to  two  commiflsipnen 
appointed  by  the  court.    They  were  appointed,  and  awarded 
damages  to  the  plaintiff  in  the  sum  of  nine  thousand  dollars. 
This  award  the  city  filed  motions,  supported  by  afiadayits,  to  set 
aside.     The  cause  was  afterward  submitted  to  a  jury,  and  they 
finding  the  property  was  not  damaged,  judgment  was  rendered 
for  the  defendant,  from  which  judgment  the  plaintiff  appealed 
to  the  court  of  appeals.    In  that  court  the  judgment  was  re- 
versed, and  the  district  court  directed  to  retry  the  case,  and, 
upon  the  plaintiff  proving  the  controverted  allegations  of  the 
complaint,  to  enter  judgment  pursuant  to  the  award  of  the 
commisaionerB. 

O.  W.  CoUinS;  Charles  E.  Oast,  and  M.  J.  Galligan,  for  the 
appellant. 

Waldron  &  Devine,  for  the  aippellee. 

•^  STEELE,  J.  We  will  consider  but  two  assignments  of 
error:  1.  That  the  court  erred  in  overruling  the  demurrer 
to  the  plaintiff^  complaint;  2.  That  the  court  erred  in  refusing 
to  set  aside  the  ^^^  award  of  the  commissioners. 

The  complaint  states  that  the  company  plaintiff  has  for  its 
obJBct  buying,  selling,  and  improving  real  estate  in  the  state  of 
Colorado.  This  court  held  in  Denver  etc.  Ins.  Co.  v.  McClellan, 
9  Colo.  11,  69  Am.  Rep.  134,  9  Pac.  771,  that  '^private  corpora- 
tions are  creatures  of  statute,  and  derive  their  powers  solely 
therefrom.  Upon  weighty  considerations  of  public  policy,  and 
of  private  equity  as  well,  the  principle  has  been  universally  rec- 
ognized that  the  charters  or  general  laws  through  which  these 
corporations  derive  their  existence  absolutely  control  their  ac- 
tion; that  a  contract  made  or  an  act  done  by  them  which  is 
not  in  any  manner  authorized  by  some  express  provision  of  the 
charter  or  law  of  incorpoiation,  or  which  may  not  be  clearly 
implied  therefrom,  is  ultra  vires;  and  that  such  usurpation 
of  power  may  be  relied  uipon  as  a  complete  defense  to  a  suit 
growing  out  of  the  unauthorized  act  or  contracf 

The  purchase  of  a  claim  for  damages  is  not  within  the  power 
of  this  corporation,  as  shown  by  its  articles  of  incorporation; 
nor  was  there  any  allegation  in  the  complaint  showing  the 
necessity  for  the  purchase  in  the  pursuit  of  its  business,  nor 
was  proof  of  such  necessity  offered.  No  damages  aocmed  to 
the  plaintiff  after  it  purchased  tlie  property,  but  its  daim  to 
damages  is  based  solely  upon  the  assignment  from  &  W.  Sliatty 
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▼hicli  was  made  some  time  after  tbe  sale  of  the  lots.  Such 
dealing  in  litigation  is  entirely  foreign*  to  the  objects  of  its 
creation;  and  it  is^  at  least,  doubtful  whether  claims  of  this 
kind  against  municipalities  of  the  state  can  be  made  the  sub- 
ject of  bargain  and  sale  by  corporations  organized  imder  our 
statutes. 

Tbe  plaintiff  was  not  entitled  to  judgment  for  damages  to 
lots  23  and  24,  because  these  lots  are  not  included  in  the  as- 
signment from  E.  W.  Shutt. 

The  commissionerB  appointed  by  the  court  were  not  appointed 
pursuant  to  the  statute;  they  constituted,  however,  a  judicial 
body  when  appointed,  and  their  conduct  must  be  controlled  by 
the  same  rules  which  control  the  conduct  of  juries  and  other 
"^  bodies  of  like  character.  The  affidavits  filed  in  support  of 
the  motion  to  set  aside  the  award  allege  that  the  commissioners 
took  the  ez  parte  statements  of  many  persons  concerning  the 
damages  to  be  assessed  against  the  city,  without  notice  to  the 
dty,  and  that  the  persons  whose  statements  were  received  were 
not  required  to  be  sworn ;  that  the  statements  were  not  taken 
by  the  commissioners  as  ^  body,  but  were  taken  by  them  in- 
dividually. The  statements  of  the  commissioners,  made  in 
the  form  of  an  affidavit,  virtually  admit  the  facts  stated  in 
the  affidavits  in  sapport  of  the  motion  to  set  aside  the  award. 
It  is  highly  improper  for  commissioneis  to  receive  evidence 
without  notice  to  the  parties,  or  to  receive  as  evidence  the 
opinions  of  persons  not  sworn  as  witnesses ;  but  in  this  case  the 
commissioners  not  only  took  the  opinions  of  persons  not  sworn, 
but  took  those  opinions  at  second  hand«  Such  conduct  must  re- 
sult in  setting  aside  the  award.  The  city  of  Pueblo,  if  the  com- 
missioners were  unable  to  agree  upon  the  amount  of  damages 
without  the  examination  of  witnesses^  was  entitled  to  be  noti- 
fied, in  order  that  it  might  have  an  opportunity  to  present 
witnesses  in  support  of  its  contention  as  to  the  amount  of  dam- 
ages. 

In  the  following  cases  it  has  been  held  that  what  will  be 
misconduct  on  the  part  of  a  juror  will,  as  a  general  rule,  be 
such  on  the  part  of  an  arbitrator;  that  it  is  gross  misconduct 
to  seek  evidence,  or  the  opinions  of  others  in  regard  to  the  case, 
or  anything  material  to  its  decision,  in  the  absence  of  the  de- 
feated party;  that  the  arbitrator  may  not^  on  his  own  reeponsi- 
bUitj,  hear  statements  concerning  tbe  matter  in  controversy; 
and  that,  if  evidence  is  taken  by  the  arbitrators  in  the  absence 
of  the  defeated  party,  without  notice  to  'bim,  the  award  is 
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void:  Vessel  Owners'  Towing  Co.  v.  Taylor,  126  111.  250,  18 
N.  E.  663;  Shively  v.  Knoblock,  8  Ind.  App.  433,  35  N.  E. 
1028;  Mosher  v.  Shea,  102  111.  169,  40  Am.  Eep.  673;  Curtis 
T.  Sacramento,  64  Cal.  102 ,  28  Pac.  108 ;  Elmendorf  y.  Harris, 
23  Wend.  628 ,  35  Am.  Dec.  587 ;  Emery  v.  Owings,  7  Gill, 
488,  48  Am.  Dec.  580 ;  Wood  v.  Helme,  ^^  14  R.  I.  325. 

Counsel  for  appellee  claim  that  '^the  judgment  and  opinion 
of  the  court  of  appeals  is  now  binding  as  the  ^law  of  the  case^ 
because,  9uch  opinion  or  judgment  was  not  excepted  to,  nor 
is  there  any  assignment  of  error  contained  in  the  record  ques- 
tioning the  correctness  or  legality  thereof."  Exceptions  are 
not  required  to  be  taken  in  cases  brought  directly  from  the 
court  of  appeals  to  this  court,  and  there  can  be  no  good  reason 
for  requiring  exceptions  to  a  judgment  of  the  court  of  appeals 
which  directs  a  new  trial.  The  city,  in  this  case,  could  not 
take  an  appeal  from  the  judgment  of  the  court  of  appeals,  and 
it  was  not  until  judgment  in  a  sum  in  excess  of  two  thousand 
five  hundred  dollars  was  rendered  against  it  that  its  right  to 
appeal  to  this  court  accrued.  The  city  now  asks  this  court  to 
review  the  judgment  of  the  district  ^court  rendered  against  it 
This  is  a  right  the  defendant  has,  and  it  becomes  our  duty  to 
review  it,  and  to  reverse  it  if  we  do  not  agree  with  the  district 
court,  notwithstanding  the  fact  that  the  court  of  appeals  may 
have,  in  the  same  litigation,  rendered  a  decision  at  variance 
with  our  views;  nor  is  the  right  or  duty  affected  in  any  way 
by  the  failure  of  the  city  to  take  exceptions  to,  or  assign  error 
upon,  the  judgment  of  the  court  of  appeals. 

For  the  reasons  assigned,  the  cause  is  reversed  and  remanded. 


The  Doctrine  of  TJltra  Vires  In  its  application  to  private  corpo- 
rations Is  considered  In  the  monographic  note  to  In  re  Assignment 
Mutual  etc.  Ins.  Co.,  70  Am.  St  Rep.  156-180.  A  corporation  pos- 
sesses only  such  powers  as  are  expressly  given  It  by  law,  and 
such  Implied  powers  as  are  necessary  to  enable  it  to  exercise  the 
express  powers  thus  given:  Franklin  Nat.  Bank  v.  Whitehead,  140 
Ind.  560,  63  Am.  St  Rep.  302,  49  N.  E.  592;  State  v.  Newman,  51 
La.  Ann.  833,  72  Am.  St  Rep.  476,  25  South.  408;  Best  Brew  COb 
V.  Klassen,  185  111.  37,  76  Am.  St  Rep.  26,  57  N.  E.  20;  Wheeler 
T.  Home  Sav.  etc.  Bank,  188  111.  34,  80  Am.  St  Rep.  161,  58  N.  E.  508. 

« 

Awards  by  Arbitrators  are  favored  In  law  and  reluctantly  set 
aside:  Brush  v.  Fisher,  70  Mich.  469,  14  Am.  St  Rep.  510,  38  N.  W. 
446.  But  If  an  award  is  made  without  due  notice  to  the  parties* 
It  should  be  set  aside:  Note  to  Jocelyn  v.  Donnel,  14  Am.  Dec. 
753.  And  If,  after  final  submission  under  an  agreement  that  neither 
party  shall  be  represented  by  counsel,  one  of  them  presents  ex 
parte  a  list  of  authorities,  the  award  should  be  set  aside:  Hewitt 
T.  Iteed  City,  124  Mich.  6,  83  Am.  St  Rep.  309,  82  N.  W.  616. 


OASES  . 
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McCUNE  V.  STATE. 

[42  Fla.  192,  27  South.  867.] 

APPOLLATB  PBACTLCB.— Aaslgnmenti  of  error  based 
upon  rulings  not  appearing  from  the  record  on  appeal  except  bj 
an  assertion  of  facts  in  the  motion  for  a  new  trial  cannot  be  con- 
sidered,   (p.  225.) 

VENUE  IN  CRIMINAL  GAINES.— If  the  erldence  does  not 
expressly  locate  the  crime  as  having  been  committed  in  the  county 
charged  in  the  indictment  but  there  are  in  the  evidence  references 
to  various  locaMties  and  landmarks  at  or  near  the  scene  of  the 
crime  known  by,  or  probably  familiar  to,  the  Jury,  and  from  which 
it  may  have  reasonably  concluded  that  the  crime  was  committed 
In  the  county  alleged,  it  Is  sufficient  proof  of  venue,    (p.  220.) 

0.  A.  Hanson  and  Harris^  Peeples  &  Borchardt^  for  the  ap* 
pellant. 

W.  B.  Lamar,  attorney  general,  for  the  appellee. 

*•*  CABTEB,  J.  Plaintiff  in  error  was  tried  and  convicted 
at  the  June  term,  1899,  of  the  criminal  court  of  i^ecord  of 
**®  Hillsborough  county,  upon  an  information  charging  him 
with  robbery,  alleged  to  have  been  committed  in  Hillsborough 
ooxmty  on  May  18,  1899,  and  from  the  sentence  imposed  sued 
out  this  writ  of  error. 

1.  The  fifth  and  eighth  assignments  of  error  relate  to  al- 
leged rulings  of  the  court  excluding  testimony  offered  by  plain- 
tiff in  error,  and  the  seventh  relates  to  an  alleged  ruling  of  the 
court  permitting  an  attorney  other  than  the  county  solicitor 
to  assist  in  the  prosecution,  to  examine  witnesses  and  to  make 
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the  concluding  argument  to  the  juiy  without  being  sworn  as 
assistant  state's  counsel.  As  to  these  assignnsients  it  is  sufli- 
cient  to  say  that  the  rulings  upon  which  they  are  based  do  not 
appear  from  the  transcript  of  the  record,  otherwise  than  by 
an  assertion  of  the  facts  in  the  motion  for  a  new  trial.  There 
is  nothing  in  the  bill  of  exceptions  to  show  that  the  testimony 
mentioned  in  these  assignments  was  offered  and  rejected^  or 
that  the  attorney  mentioned  was  engaged  in  the  prosecution 
of  the  case,  or  that  the  plaintiff  in  error  took  an  exception  to 
any  ruling  during  the  trial.  We  cannot  regard  the  statement 
of  facts  in  the  motion  for  a  new  trial  as  evidence:  Gamer  y. 
State,  31  Fla,  170,  12  South.  638, 

2.  The  other  assignments  of  error  are  based  upon  the 
ruling  denying  the  motion  for  a  new  trial,  and  in  support  of 
such  assignments  it  is  contended  that  the  venue  was  not  proven, 
and  that  the  evidence  was  insufficient  to  support  the  verdict. 
The  testimony  shows  that  the  offense  was  committed  in  Port 
Tampa  Cily,  and  various  localities  and  landmarks  in  Port 
Tampa  City  are  referred  to  as  being  near  the  place  where  the 
offense  was  committed.  The  rule  in  this  state  regarding  proof 
-of  venue  is  declared  in  Duncan  v.  State,  29  Fla.  439,  10  South. 
815,  to  be  as  follows:  Where  the  ^•^  evidence  does  not  ex* 
pressly  locate  the  crime  as  having  been  committed  in  thecounty 
charged  in  the.  indictment,  but  there  are  in  the  evidence  refer- 
ences to  Tarious  localities  and  landmarks  at  or  near  the  scene 
of  the  crime  known  by  or  probably  familiar  to  the  jury,  and 
from  which  they  may  have  reasonably  concluded  that  the 
offense  was  committed  in  the  county  alleged,  it  is  sufficient 
proof  of  venue:  Andrews  v.  State,  21  Fla.  598;  Leslie  v. 
State,  35  Fla.  184,  17  South.  559.  Under  this  rule,  while 
there  was  no  positive  evidence  that  the  offense  was  committed 
in  Hillsborough  county,  or  that  Port  Tampa  City  is  in  that 
county,  we  think  the  proof  of  venue  was  sufficient.  We  have 
given  careful  consideration  to  the  evidence  relating  to  the 
charge  against  plaintiff  in  error,  and  are  unable  to  say  that  it 
is  of  such  a  character  as  to  authorize  us  to  reverse  the  ruling 
denying  the  motion  for  a  new  trial. 

The  judgment  is  affirmed. 


Proof  of  the  Venue  In  a  criminal  prosecution  need  not  be  beyond 
a  reasonable  doubt  Indeed,  It  has  been  held  that  it  need  not  be 
directly  proved,  if  inferable  from  the  entire  testinwny:  Wilson  ▼. 
State,  62  Ark.  497,  54  Am.  St.  Rep.  303,  and  cases  cited  in  the  cross* 
reference  note  thereto,  36  S.  W^  842. 
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MIDDLETON  v.  CITY  OP  ST.  AUGUSTINE. 

[42  Fla.  287,  29  South.  421.] 

CONSTITUTIONAL  LAW— MUNICIPAL  CORPORATIONS. 
Under  constitutional  sanction  the  legislature  has  power  to  author- 
ize a  munidiMil  corporation  to  erect  and  own  an  electric  light  plant 
for  supplying  light  to  Its  inhabitants,  and  to  issue  bonds  for  suck 
purpose^  either  with  or  without  the  sanction  of  its  indtvldual  clti- 
sens  or  taxpayers  as  expressed  in  an  election,    (p.  228.) 

CONSTITUTIONAL  LAW— CURATIVE  STATUTES.— The 
rale  in  respect  to  statutes  curing  defects  in  legal  proceedings, 
amounting  to  mere  Irregularities,  not  extending  to  matters  of  Ju- 
risdiction, and  In  the  absence  of  constitutional  limitations,  Is  that 
if  the  thing  wanting,  or  which  failed  to  be  done  and  which  con- 
Btitutes  the  defect  in  the  proceeding,  is  something  the  necessity 
for  which  the  legislature  might  have  dispensed  with  by  prior  stat- 
ote,  the  legislature  has  power  to  dispense  with  it  by  subsequent 
statute,  and  if  the  irregularity  consists  in  doing  some  act  or  in 
the  method  of  doing  it,  which  the  legislature  might  have  made 
immaterial  by  prior  law,  it  may  be  made  immaterial  by  a  subse- 
quent law.    (p.  229.) 

CONSTITUTIONAL  LAW  —  CURATIVE  STATUTES.— If 
the  legislature  has  power  to  authorize  a  municipality  to  issue  bonds 
without  submission  of  the  question  of  an  election  to  its  taxpayers. 
It  has  power  by  subsequent  curatiye  act  to  declare  that  such 
election  as  was  held  was  a  sufficient  predicate  for  the  proper  is- 
suance thereof,  even  though  such  election  was  Irregular  and  de- 
fective,   (p.  231.) 

CONSTITUTIONAL  LAW.— THE  WORD  "CITIZENS"  of 
a  municipality,  if  used  in  a  stntv*'*  in  its  popular  sense,  includes 
all  of  its  residents  and  inhabiUiiiis,  whether  they  are  technically 
citizens  or  not    (p.  231.) 

MUNICIPAL  CORPORATIONS  —  ORDINANCES  —  CURA- 
TIVB  STATUTE.— Although  a  provision  In  a  municipal  ordinance 
conferring  power  upon  a  board  to  exclusively  control  the  erection 
of  an  electric  light  plant,  and  to  expend  the  proceeds  of  bonds 
therefor,  and  to  operate  the  plant  when  erected,  is  invalid,  it  does 
not  affect  the  other  valid  provisions  of  the  ordinance  or  of  a  cura- 
tive statute  in  relation  thereto,  nor  does  it  defeat  the  proper  is- 
suance and  sale  of  the  bonds,  since  all  of  the  powers  can  be  ex- 
ercised only  after  the  bonds  are  Issued  and  sold.    (p.  232.) 

CONSTITUTIONAL  LAW— CURATIVE  ACTS.— The  force 
or  validity  of  a  curative  statute  enacted  subsequently  to  the  in- 
stitution of  a  suit  based  upon  defects  and  irregularities  intended 
to  be  cured  by  such  statute,  but  prior  to  the  judgment  in  such 
action,  is  not  affected  by  such  suit    (p.  232.) 

INJUNCTION- PLACE  OF  PAYMENT  OF  INTEREST  ON 
BONDS. — If  the  statutory  authority  to  a  city  to  issue  bonds  con- 
fines the  payment  of  the  interest  coupons  thereon  to  a  specific 
place,  it  is  a  material  departure  from  such  authority  to  issue 
bonds,  the  interest  coupons  on  which  are  payable  at  some  other 
place  and  such  issue  may  be  restrained  by  injunction,    (p.  J.;:;.; 
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jSisbee  ft  Bedell  and  W.  W.  Dewhurst^  for  the  appellanta. 
ID.  U.  Hctcher  and  H.  B.  Phillips,  far  the  appelleet. 

"•■^  PEB  CXJEIAM.  The  appeal  is  from  the  order  of  the 
'^ourt  sustaining  the  demurrer  to  the  amended  and  sapple- 
-■nental  bills.  The  action  of  the  city  of  St  Augustine  in  the 
matter  of  establishing  an  electric  light  plant  in  said  dtj, 
mod  the  issuance  of  bonds  in  payment  tiierefor,  was  based 
-wpon  the  powers  conferred  upon  said  city  by  its  charter,  be- 
ing chapter  4636  of  the  laws  of  Florida,  enacted  in  1897. 
."Besides  these  specific  charter  powers,  the  power  was  conferred 
-generally  upon  all  cities  and  towns  within  the  state  to  oon- 
tiCtnict  and  own  electric  light  plants  and  to  issue  bonds 
Sm.  payment  therefor  by  the  provisions  of  diapier  4600  of 
'lEhe  laws  of  1897;  but  it  is  not  contended  for  the  dty  of  St. 
-Augustine  that  the  provisions  of  this  latter  act  were  in- 
-woked  in  the  steps  taken  to  establish  its  electric  light  plants 
Snt,  on  the  contrary,  that  it  acted  under  the  provisions  of 
?it6  own  special  charter  powers.  These  special  charter  pro- 
^eions  were  amply  sufficient  to  invest  the  municipaUfy  of  SL 
Aogustine  '^  with  power  to  erect  an  electric  light  plant  and 
Tt»  raise  the  funds  therefor  by  bonds  of  the  city:  Jacksonville 
electric  Light  Co.  v.  City  of  Jacksonville,  36  Fla.  229,  51  Anu 
«t.  Rep.  24,  18  South.  677. 

The  bill  to  enjoin  the  issuance  of  the  bonds  proposed  by 
ithe  city  questions  the  legality  of  both  the  ordinance  alleged 
ito  have  been  passed  by  the  city  council  on  March  9,  1899, 
rjmd  the  election  held  thereunder  on  the  twenty-eighth  day 
^f  the  same  month,  on  various  grounds.  After  the  passage 
of  the  said  ordinance  and  the  holding  of  the  said  election 
thereunder  the  legislature  of  Florida  enacted  the  curative  stat- 
'*ute,  chapter  4866,  approved  May  11,  1899. 

Under  the  provisions  of  section  8  of  article  8  of  the  r 
^orida  constitution  of  1885,  the  legislature  had  the  power 
in  the  first  instance  to  authorize  the  municipal  corpora- 
tion of  St.  Augustine,  through  its  properly  constituted 
<<x>rporate  authorities,  to  erect  and  own  an  electric  light 
rplant  for  supplying  light  to  its  citizens  or  inhabitants, 
:-and  to  issue  bonds  for  such  purpose,  either  with  or  with- 
'Out  the  sanction  of  its  individual  citizens  or  taxpay- 
^TB  as  expressed  in  an  election.  In  respect  to  statutes 
^curing  defects  in  legal  proceedings,  where  they  amount  to  mere 
irregularities,  not  extending  to  matters  of  jurisdiction^  and  in 
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the  absence  of  constitutional  limitations,  Judge  Cooley,  iim 
his  work  on  Constitutional  Limitations,  page  457,  states  thes 
rule  as  follows:  **If  the  thing  wanting,  or  which  failed  to  be? 
done,  and  which  constitutes  the  defects  in  the  proceeding,  i» 
something  the  necessity  for  which  the  legislature  might  haT^ 
dispensed  with  by  prior  statute,  then  it  is  not  beyond  the  power 
of  the  legislature  to  dispense  with  it  by  subsequent  statute^ 
And  if  the  irregularity  consists  ^^^  in  doing  some  act,  or  iiK 
the  mode  or  manner  of  doing  some  act,  which  the  legislature 
might  have  inade  immaterial  by  prior  law,  it  is  equally  compe- 
tent to  make  the  same  immateriid  by  a  subsequent  law.^  Thc» 
rule  as  here  expressed  has  been  established  by  the  great  weight, 
of  judicial  decisions  in  America.  The  curative  act  (Laws  ISdd, 
c.  4866),  as  expressed  in  its  title,  has  undertaken  to  legalize  th^ 
municipal  election  held  March  28,  1899,  and  to  validate  the 
said  city  ordinance  under  which  it  was  held,  and  to  authorize 
the  issue  of  bonds  as  therein  provided.  By  the  first  sectfoni 
of  this  act  the  said  city  ordinance  and  the  said  election  werer 
legalized  and  declared  to  be  valid  and  binding  in  every  respect. 
By  the  second  section  of  said  act  the  city  of  St.  Augustine  waa^ 
authorized  to  proceed  with  the  issuance  of  bonds  to  the  amouni^ 
of  twenty  thousand  dollars  as  provided  in  and  by  said  ordi- 
nance, and  in  manner  and  form  and  in  accordance  with  sucbt 
ordinances  thereafter  passed  not  in  conflict  with  the  validated 
ordinance;  and  it  was  declared  that  the  bonds  of  said  city- 
issued  in  pursuance  of  said  validated  ordinance,  and  of  sucbi 
ordinance  or  ordinances  as  may  be  passed  in  connection  there- 
with were  valid  in  manner,  form  and  effect  as  issued,  and  t^ 
be  binding  and  have  fuU  force,  virtue  and  effect  in  law  and. 
equity  against  the  city  of  St.  Augustine.  And  it  was  therein 
declared  that  the  fact  that  the  proposed  bonds  were  to  be  pay- 
able in  gold  of  standard  weight  and  fineness  should  not  affedk 
their  validity.  Section  3  of  said  curative  act  declares  that  saici 
act  should  be  construed  to  be  remedial  and  curative  of  any  de^ 
f  ects  or  want  of  power  on  the  part  of  said  city  to  pass  said  or- 
dinance, and  to  hold  said  election  and  to  conduct  the  sames 
in  the  manner  the  same  was  held  and  conducted,  and  to  d^-- 
dare  the  result,  and  to  arrive  at  such  results  '^^  througbi 
those  votere  who  voted  at  said  election,  and  the  legalization  of 
said  ordinance  and  of  said  election  and  the  issuance  of  saiJB 
bonds  in  pursuance  of  said  ordinance  was  afiSrmed  as  far  as  the;- 
constitution  of  the  state  permitted  and  the  legislature  ha£ 
power  to  enact    This  curative  act,  in  so  far  as  it  could  do  so^ 
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•applied  and  cured  all  irregularities  and  defects  in  the  passage 
and  adoption  of  the  city  ordinance  and  in  the  calling,  holding 
and  conduct  of  the  election  had  in  pursuance  thereof;  and  au- 
thorized the  city  of  St.  Augustine  to  proceed  with  the  is- 
suance of  the  bonds  in  axx^ordance  with  the  provisions  of  that 
ordinance  or  suhsequent  ordinances  not  in  conflict  with  it,  but 
it  did  not  undertake  to  impose  it  as  a  compulsory  duty  upon 
such  city  to  issue  said  bonds.  In  so  far  as  the  curative  act  is 
concerned,  the  discretionary  power  of  the  city  through  its 
proper  corporate  authorities  to  issue  said  bonds  or  not  as  it 
pleases  was  and  is  not  taken  away,  but  is  eicpressly  recognized 
and  not  abridged.  This  legislative  act  which  the  city  now 
invokes  must  be  sustained  unless  it  conflicts  with  some  con- 
stitutional limitation.  It  is  contended  by  counsel  for  the  ap- 
pellants that  it  was  not  competent  for  the  legislature  to  pass 
the  curative  act  in  question  under  the  provisions  of  section 
5  of  article  9  of  our  present  constitution,  which  provides  that 
^the  legislature  shall  authorize  the  several  counties  and  incor- 
porated cities  or  towns  in  the  state  to  assess  and  impose  taxes 
for  county  and  municipal  purposes,  and  for  no  other  pur- 
poses  But   the   cities    and   incorporated   towns   shall 

make  their  own  assessments  for  municipal  purposes  upon 
the  property  within  their  limits/*  It  is  argued  that  this 
provision  of  our  constitution  is  similar  to  that  in  the  con- 
stitution of  Illinois,  and  that  the  construction  there  put 
upon  it  in  ®^  the  case  of  Marshall  v.  SiUiman,  61  lU.  218, 
and  in  other  decisions  cited  from  the  same  state,  denies  to  the 
legislature  the  right  to  validate  a  void  subscription  and  elec- 
tion for  bonds  and  to  direct  their  issuance,  upon  the  ground 
that  it  would  be  compelling  the  municipality  to  incur  a  debt  for 
purely  a  local  municipal  purpose.  The  provision  in  the  Illinois 
constitution  thus  construed  is  that  '*the  corporate  authorities 
of  counties,  townships,  school  districts,  cities,  towns  and 
villages  may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes,'*  and  it  seems  to  be  held  in  that  state 
that  under  it  the  legislature  cannot  compel  a  municipal  cor- 
poration to  incur  a  debt  for  a  purely  local  municipal  purpose. 
We  do  not  construe  the  curative  act  herein  involved  as  impos- 
ing upon  the  municipality  of  St.  Augustine  the  compulsory 
duty  of  issuing  the  city  bonds  provided  for  in  the  validated 
ordinance,  nor  doea  it  attempt  to  validate  any  bonds  already 
issued,  and  hence  it  i»  unnecessary  to  either  approve  or  dis- 
approve the  Illinois  oasee  clteo^  cr  to  determine  whether  or  not 
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the  legislatxiTe  can  compulsorilj  require  a  municipaKty  here 
to  contract  a  debt  for  a  purely  local  municipal  purpoee,  with- 
out its  consent  or  Jto  validate  bonds  already  issued  illegally  by 
it.  The  bill  assails  the  city  ordinance^  the  mode  and  manner 
of  its  adoption,  the  election  held  thereunder,  and  the  suflSci- 
ency  of  the  notice  given  of  the  holding  thereof,  and  the  quali- 
fication of  the  persons  who  voted  thereat,  and  the  form  of  the 
bonds  proposed  by  said  ordinance  in  many  particulars  that  it  is 
unnecessary  to  repeat  here;  many  of  these  assaults  may  be  within 
themselves  unfounded  or  insufficient,  independently  of  the  cur- 
ative act,  to  defeat  the  issue  of  the  bonds  sought  to  be  estopped, 
but  in  no  respect  or  particular  is  there  any  defect  or  irregularity 
pointed  out  or  alleged  against  either  the  city  ordinance  ^®  or 
the  bonds  proposed  that  it  was  not  within  the  power  of  the  legis- 
lature to  cure  and  validate  by  subsequent  legislation  as  it  has 
done.  In  so  far  as  the  alleged  defects  and  irregularities  in  the 
election  held,  and  as  to  the  qualification  of  the  voters  thereat  are 
concerned,  it  is  a  complete  answer  to  say  that  the  legislature 
had  the  power  to  authorize  the  municipality  to  issue  the  bonds 
in  question  without  a  submission  at  all  of  the  question  to  an 
election  by  the  taxpayers  of  the  city,  and,  consequently,  under 
the  rule  stated,  it  had  thfe  power  by  the  subsequent  curative  act 
to  declare  that  such  election  as  was  in  fact  held  was  a  sufficient 
predicate  for  the  proper  issuance  thereof,  even  though  such 
election  may  have  been  irregular  and  defective,  which  fact  we 
do  not  determine. 

The  contention  that  the  ordinance  illegally  confines  the 
furnishing  of  electric  light  only  to  citizens  of  the  city,  we  think 
is  untenable.  It  is  true  that  in  this  connection  tho  ordinance 
uses  the  word  "citizens,?  but  we  think  that  it  is  used  therein 
in  its  popular  sense,  including  all  residents  and  inhabitants, 
whether  they  be  technically  citizens  of  the  city  or  not. 

It  is  contended  that  the  ordinance  illegally  delegates  to  the 
board  of  bond  trustees  of  the  city,  who  are  neither  officers  of 
the  city  de  jure  or  de  facto,  powers  and  duties  exclusively  ap- 
pertaining to  the  city  council,  but  it  is  not  contended  that 
there  does  not  exist  an  agency  of  the  city  known  as  such  board 
of  bond  trustees.  The  constituent  members  of  such  board 
are  made  parties  to  the  bills  herein.  The  powers  conferred 
upon  this  board  to  receive  and  countersign  the  bonds  when 
issued  and  to  sell  the  same,  and  to  receive  the  proceeds  thereof, 
are  of  a  purely  ministerial  or  administrative  character,  and  are 
properly  conferred  upon  them,  as  held  in  the  case  of  ^'^  City 
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of  Tampa  y.  Salomonson,  35  Fla.  446^  17  South.  581,  and  even 
thoTigh  it  shoiQd  be  conceded'  that  the  further  powers  eon-^ 
ferreid  by  tiie  ordinance  upon  this  board  to.exclu&iyelj  control 
the  erection  of  the  electric  light  plant  and  to  expend  the  pro- 
ceeds of  the  bondiB  theref or»  and  to  operate  the  plant  when 
erected^  ore  invaKd,  yet  euch  invalid  feature  of  the  ordinance^ 
will  not  affect  the  other  valid  features  thereof  or  of  the  cura- 
tiye  act,  nor  defeat  the  proper  issuance  and  sale  of  the  bonds^ 
since  all  of  those  powers  can  be  exercised  only  after  the  bonds 
are  issued  and  sold:  City  of  Tampa  y.  Salomonson^  35  Fla.  446, 
17  South.  581.  The  fact  that  the  curatiye  act  of  the  legislature 
was  enacted  subsequently  to  the  institution  of  this  8uit>  but  be- 
fore judgment  therein^  does  not  affect  the  force  or  yalidity 
of  such  act:  Cooley's  Constitutional  Limitations,  6th  ed.,  468, 
4G9;  Vaughan  y.  Swayzie,  56  Miss.  704;  Sidway  y.  Lawson,  58 
Ark.  117,  23  S.  W.  648. 

The  further  contention  that  the  curatiye  act  is  a  special  or 
local  law,  and  is  unconstitutional  because  enacted  without  the 
giving  of  the  sixty  days'  prior  notice  provided  for  in  section 
21  of  article  3  of  the  constitution  of  1885,  is  untenable^  as  held 
in  the  case  of  State  y.  County  Commissioners  of  Duval  County, 
23  Fla.  483,  3  South.  193.  A  careful  reading  of  the  curative 
act  will  show  that  the  city  was  authorized  thereby  to  issue  the 
bonds  only  as  were  provided'  for  in  and  by  the  city  ordinance 
adopted  March  9, 1899,  and  such  subsequent  ordinances  as  were 
not  in  conflict  therewith.  The  said  ordinance  of  March  9, 
1899,  expressly  provides  for  the  issuance  of  bonds  whose  intei^ 
est  installmients  were  to  be  payable  only  at  the  city  of  St.  Au- 
gustine. It  appeans,  however,  from  the  allegations  of  an 
amended  supplemental  bill  herein  that  .the  bonds  actually  pro- 
posed to  be  issued  and  sold  provide,  *^  contrary  to  the  pro- 
visions of  the  ordinance  of  March  9,  1899,  that  the  interest 
installments  or  coupons  thereof  shall  be  payable  either  at  St. 
Augustine  or  in  the  city  of  New  York.  There  is  no  authority,, 
either  by  the  said  city  ordinance  or  by  the  said  curative  aot  of 
the  legislature,  for  the  city  to  issue  any  bonds  the  instalknenta 
of  interest  on  which  can  be  mode  payable  in  New  York  or  at 
Bny  other  place  than  at  the  city  of  St.  Augustine,  and  to  issue 
bonds  so  constructed  would  be  a  material  variance  and  depart* 
ure  from  the  authority  conferred:  1  Daniel  on  Negotiable  In* 
stroments,  see.  648  et  seq.  In  this  particular  respect^  and  in* 
asmuch  as  the  said  bonds  are  still  within  the  city's  control^ 
the  bill  should  have  been  sustained  and  the  dty  restrained  from 
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sellmg  any  bonds  that  provided  New  York  or  any  other  point 
than  the  city  of  St.  Augustine  as  the  place  for  the  payment 
of  their  inteorest  installments  or  coupons. 

The  decree  of  the  conrt  below  is  reversed,  with  directions^ 
for  snch  further  proceedings  as  shall  be  consistent  herewith. 


A  Curative  Statute  Is  a  law  acting  on  past  cases-  and  existing 
rights.  Its  effect  is  to  validate  irregularities  iu  legal  proceedings 
or  to  give  effect  to  contracts  between  parties  which  otherwise 
might  fail  for  omission  to  comply  with  technical,  legal  require- 
ments: Meigs  V.  Roberts,  162  N.  Y.  871,  76  Am.  St.  Rep.  322,  56  N. 
B5.  838;  Wingert  v.  Zeigler,  91  Md.  318,  80  Am.  St.  Rep.  458,  46  Atl. 
1074.  If  the  thing  wanted  or  failed  to  be  done,  which  constitutes  the 
defect  In  the  proceeding  is  something  the  necessity  for  which  the 
legislature  might  have  dispensed  with  by  prior  statutes,  then  it  is  not 
beyond  power  of  the  legislature  to  dispense  witb  it  by  a  subsequent 
statute;  and  if  the  irregularity  consists  in  not  doing  some  act  or  in  the 
manner  of  doing  some  act  which  the  legislature  might  have  made 
Immaterial  by  a  prior  law,  it  is  equally  competent  to  make  the 
same  immaterial  by  a  subsequent  law:  Gordon  y.  San  Diego,  101 
Cal.  522,  40  Am.  St.  Rep.  73,  36  Fac.  18.  For  a  curative  statute 
legaliaring  a  contract  for  the  construction  and  maintenance  of  an 
electric  light  plant,  see  Windsor  v.  Des  Moines,  110  Iowa,  175,  80 
Am.  St  Rep.  280,  81  N.  W.  476;  and  for  a  statute  designed  to  vali- 
date prior  proceedings  for  street  improvements,  see  Nottage  v.  Port- 
land, 35  Or.  539,  76  AJm.  St  Rep.  513,  58  Pac.  883. 

A  Curative  Act  Passed  After  the  Commencement  of  an  Action 
disputing  the  legality  of  certain  proceedings,  cured  by  the  passage 
of  such  act,  is  a  defense  to  the  action:  Windsor  v.  Des  Moines,  110 
Iowa,  175,  80  Am.  St  Rep.  280,  81  N.  W.  476.  See,  too.  Fish  v. 
Chicago  etc  Ry.  Co.,  82  MimL  d,  83  Am.  6t  Rep.  398,  84  N.  W. 


ATLANTIC,  SUWANlSrEE  EIVER  AND  GULF  EAILWAT 

COMPANY  V,  STATE. 

[42  Fla.  358,  28  South.  818.] 

fiTATUTES— RJBSMBDY.— If  a  statute  provides  a  remedy  for 
enforcinsr  compliance  with  its  requirements  hy  the  rendition  of  "de- 
cree*" and  the  appointment  of  "receivers,"  it  contemplates  a  pro- 
ceeding  in  equity,  and  a  proceeding  to  enforce  the  statute  may  be 
brought  in  that  court    (pp.  234,  235.) 

CONSTITUTIONAL  LAW— RAILROAD&— COMPELLING 
TO  CONSTRUCT  SWITCHES,  SIDETRACKS,  ETC.— It  is  a  con- 
stitutional exercise  of  the  police  power,  in  proper  cases,  to  compel 
raUroad  companies  whose  roads  cross  or  meet  each  other  to  con- 
struct switches,  sidetracks,  and  connections,  to  enable  them  to 
transport  cars  to  and  from  each  other's  lines.  Such  exercise  of  the 
police  power  does  not  constitute  a  taking  of  property  without  Just 
compensation,    (p.  284.) 
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STATUTES  AS  APPLIED  TO  PARTICULAR  GASES  ARB 
PRIMARILY  PRESUMED  to  be  valid  and  reasonable,    (p.  236.) 

B.  H.  Liggett,  for  the  appellant. 
W.  B.  Young,  for  the  appellee. 

»^8-PEK  CTJEIAM.  On  March  20,  1895,  the  state  filed  its 
bill  of  complaint  against  appellant  and  the  Georgia  Southern 
and  Florida  Eailway  Company  in  the  circuit  court  of  Bradford 
county,  wherein  it  was  alleged  that  the  two  railway  ^^^  com- 
panies owned  and  operated  railroadfl  through  Bradford  county ; 
that  their  lines  crossed  each  other  in  said  county  at  Sampson ; 
that  each  of  said  companies  had  failed  and  refused  to  comply 
with  section  1,  chapter  4205  of  the  Laws  of  Florida,  requiring 
the  construction  of  such  switches,  sidetracks,  and  connections 
as  would  enoible  them  to  transport  cars  to  and  from  each 
other^s  lines,  and  that  they  had  been  notified  in  writing  by  the 
state  attorney  of  the  fourth  judicial  circuit  to  do  so,  but  had 
neglected  to  comply  with  the  said  provision  of  the  statute. 
The  bill  prayed  for  a  mandatory  injunction  requiring  the  com- 
panies to  comply  with  the  statute  and  to  pay  the  counsel  fees 
of  the  state  attorney.  The  appellant  demurred  to  this  bill, 
assigning  the  following  grounds:  1.  The  remedy  of  the  state, 
if  it  has  any,  is  by  mandamus,  and  not  by  bill  in  equity;  2.  The 
first  section  of  chapter  4205  of  the  Laws  of  Florida  is  uncon- 
stitutional, because  its  effect  is  to  deprive  the  railroad  com- 
panies of  their  property  without  just  compensation  therefor. 
The  court  overruled  the  demurrer,  and  appellant  entered  this 
appeal  to  review  that  ruling. 

The  only  points  insisted  upon  here  are,  that  the  state's  rem- 
edy is  by  mandamus  and  not  in  equity,  and  that  the  first  sec- 
tion of  chapter  4205  of  the  Laws  of  Florida  is  unconstitutional, 
because  its  effect  is  to  deprive  the  appellant  of  its  property 
without  just  compensation. 

The  first,  third  and  fifth  sections  of  chapter  4205,  approved 
June  2,  1893,  are  as  follows: 

"Section  1.  That  it  shall  be  the  dutv  of  all  railroad  com- 
panies  in  this  state,  crossing  or  meeting  each  other  at  any 
point,  to  construct  such  switches,  sidetracks  and  connections 
as  will  enable  them  to  transport  cars  to  and  from  each  other's 
lines;  and  the  expense  of  such  construction  shall  be  borne 
equally  by  such  connecting  lines  of  railroad ;  ^^  provided,  that 
the  gauge  of  such  connecting  lines  is  the  same.'' 
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**Sec.  3.  That  it  shall  be  the  duty  of  all  railroad  companies 
or  other  common  carriers  to  receive  from  connecting  lines  cars 
loaded  with  freight,  or  empty  cars,  and  transport  the  same  to 
their  destination,  or  to  such  other  connecting  line  as  they  may 
be  consigned  to,  and  return  such  cars  to  the  connecting  line 
fronoL  which  they  are  received,  and  to  deliver  to  the  connecting 
lines  cars  loaded  with  freight^  or  empty  cars,  as  they  may  be 
consigned;  and  no  railroad  company  in  this  state  shall  charge 
or  collect  any  higher  rate  of  freight  or  wheelage  than  would 
be  charged  for  transporting  and  delivering  freights  to  indi- 
viduals between  the  point  of  receipt  and  the  point  of  delivery." 

"Sec.  5.  If  any  railroad  company  shall  fail  or  refuse  to 
comply  with  the  provisions  of  section  1  of  this  act,  it  shall  be 
the  duty  of  the  state's  attorney  of  the  judicial  circuit  in  which 
is  situated  the  line  of  railroad  where  the  acftion  is  attempted 
to  institute  suit  against  the  offending  company  in  the  circuit 
court,  and  on  the  facts  being  proven  it  shall  be  the  duty  of 
the  judge  of  the  circuit  court  to  render  a  decree  requiring  a 
compliance  with  the  conditions  of  section  1 ;  and  if  the  railroad 
company  shall  fail  or  refuse  to  obey  said  decree,  it  shall  be 
the  further  duty  of  the  judge  of  the  circuit  court,  upon  the 
fact  of  such  refusal  being  made  known  to  him,  to  appoint  a 
receiver  for  such  road,  who  shall  have  such  sidetracks,  switches 
and  connections  made  as  may  be  necessary,  conforming  to  the 
rules  of  said  road  in  placing  danger  signals,  putting  in  switches 
and  passing  trains  during  the  construction  of  such  work;  and 
the  state  shall  not  be  liable  for  any  damages  from  accident 
caused  by  and  ^•^  during  the  construction  of  said  work  when 
the  aforesaid  rules  have  been  complied  with;  and  the  cost  of 
the  construction  of  the  same  shall  be  a  lien  on  said  road  para- 
mount to  all  others;  provid'ed,  that  all  costs,  charges,  and  a 
reasonable  fee  for  the  staters  attorney  shall  be  decreed  against 
the  railroad  company  in  the  cases  where  a  decree  is  rendered 
against  said  company/' 

As  to  the  first  point,  the  court  is  of  opinion  that  in  view 
of  the  nature  of  the  decree  to  be  rendered  and  the  character 
and  extent  of  the  relief  granted  by  the  fifth  Efection  of  tho 
act,  the  remedy  is  in  chancery.  The  chancery  court  is  the 
only  court  that,  technically  speaking,  renders  ^'decrees'*  and 
appoints  "receivers,'*  and  both  of  these  are  in  terms  provided 
for  by  the  statute.  Appellant  does  not  deny  that  if  the 
statute  contemplates  a  proceeding  in  equity,  that  this  pro- 
ceeding was  properly  brought  in  that  court.    We  think  the 
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statute  does  authorize  the  proceeding  to  be  had  in  equity: 
Jacksonville  etc  Ey.  Co.  y.  Adams,  29  Ma.  260,  11  South. 
169. 

As  to  the  second  point,  appellant  contends  that  the  compul- 
sory establishment  of  switches,  sidetracks  and  connections  can 
only  be  exercised  under  the  power  of  eminent  domain,  and  as 
the  statute  provides  no  means  of  compensation  to  the  railroad 
companies,  it  is  unconstitutional.  The  court  is  of  the  opinion 
that  the  statute  was  passed  in  the  exercise  of  the  police  power 
of  the  state,  and  not  that  of  eminent  domain:  Jacobson  v.  Wis- 
consin etc.  R.  E.  Co.,  71  Minn.  519,  70  Am.  St.  Eep.  358,  74 
N.  W.  893;  State  v.  Kansas  City  etc.  Ey.  Co.,  32  Fed.  722; 
State  V.  Wabash  etc.  E.  E.  Co.,  83  Mo.  144;  State  v.  Jackson- 
ville Terminal  Co.,  41  Fla.  377,  27  ««*  South.  225.  The 
question  arises  here  on  demurrer  to  the  bill,  and  as  the  state 
has  the  right  in  the  exercise  of  the  police  power  to  require 
such  regulations  in  proper  cases,  we  mugrt  assume,  in  the  ab- 
sence of  anything  to  the  contrary  that  this  requirement  of  this 
statute  is  reasonable.  As  this  is  the  proper  ground  upon  which 
the  statute  rests,  and  the  contention  of  appellant  being  entirely 
inapplicable,  nothing  further  need  be  said. 

The  decree  overruling  the  demurrer  is  affirmed. 


Constltational  Law. — ^The  Property  of  a  Sailroad  Goxnpany 
is  dedicated  to  a  public  use,  and  the  legislature  has  the  power  to 
regulate  that  use  In  a  reasonable  manner,  unless  the  charter  of  the 
company  expressly  protects  It  from  such  regulation.  The  compelling 
of  Intersecting  lines  to  put  In  a  connecting  switch  Is  a  reasonable 
regulation:  Jacobson  y.  Wisconsin  etc.  R.  B.  Co.,  71  Minn.  619, 
70  Am.  St.  Bep.  358,  74  N.  W.  898. 

Statutes  are  Presumed  Constitutional,  and,  in  construing  than, 
doubts  are  resolved  In  their  favor:  Farm  Investment  Co.  v.  Oar- 
penter,  9  Wyo.  110,  87  Am.  St  Rep.  918,  61  Pac.  258;  State  v. 
mandaid  OU  Co.,  61  Neb.  28,  87  Asm.  St  B^  449,  84  N.  W.  418^ 
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mOGINBOTHAM  v-  STATE. 

[42  Fla.  673,  29  South.  410.] 

JIJET  TRIAL.— INSTRUCTIONS  AXRBADT  SUBSTAN- 
TIAIiLY  GIVEN  need  not  be  repeated*  though  couched  In  different 
language,    (p.  238.) 

LARCENY— PROPERTY  TAKEN  UNDER  BELIEF  OF 
OWNERSHIP. — ^If  a  person  takes  the  property  of  another,  honestly 
belieying  It  to  be  his  own,  or  that  he  has  a  right  to  its  possession* 
be  la  not  guilty  of  larceny,    (p.  238.) 

EVIDENOB— OPINION.— THE  PHYSICAL  OB  MENTAL 
CONDITION  OR  APPEARANCE  of  a  person,  or  his  manner, 
habit,  or  conduct,  may  be  proved  by  the  opinion  of  a  nonexpert 
witness,  founded  on  obseryatLon*    (p.  239.) 

EVIDENCE— OPINIONS.— An  inference  necessarily  Inyolv- 
Ing  certain  facts  may  be  stated  in  evidence  without  the  facts,  the 
inference  being  an  equivalent  to  a  spedflcation  of  the  facts,  but  if 
the  facts  are  not  necessarily  involved  in  the  Inference*  they  must 
be  atated.    (p.  239.) 

EVIDENCE.- AN  OPINION  constituting  a  mere  shorthand 
rendering  of  the  facts  is  admissible  in  evidence  subject  to  cross- 
examination  as  to  the  facts  on  which  it  is  based,    (p.  239.) 

EVIDENCE.- AN  OPINION,  so  far  as  it  consists  of  a  state- 
ment of  the  effect  produced  on  the  mind,  is  primary  evidence,  and 
admissible  whenever  a  condition  of  things  is  such  that  It  cannot 
be  reproduced  and  made  palpable  in  the  concrete  to  the  Jury.  (p. 
238.) 

EVIDENCE.— WHEN  PART  OF  AN  ANSWER  to  a  ques- 
tion Is  admissible  and  part  inadmissible,  a  motion  to  strilse  out  such 
anawer  is  properly  refused,  unless  it  is  confined  specifically  to  the 
Inadmissible  portion,    (pp.  239,  240.) 

CRIMINAL  LAW.— VERDICTS  In  criminal  cases  should  be 
certain,  and  import  a  definite  meaning,  free  from  any  ambiguity; 
but  any  words  which  convey,  beyond  reasonable  doubt,  the 
meaning  and  intention  of  the  jury  are  sufficient,  and  all  fair  in- 
tendments must  be  made  in  support  of  the  verdict  If  the  inten- 
tion is  clearly  manifested,  bad  spelling  or  faulty  grammar  does  not 
vitiate  the  verdict.  That  "We*  the  jury*  find  the  defendant  gully" 
ia  a  good  verdict    (p.  240.) 

APPELLATE  PRACTICE.— AFFIDAVITS  used  in  support 
of  a  motion  for  a  new  trial,  unless  evidenced  to  it  by  a  bill  of  ax* 
ceptions*  cannot  be  considered  on  appeaL    (p.  241.) 

B.  B.  Bullock^  for  the  appellant. 

W.  B.  Tjamar,  attorney  general,  for  the  appellee. 

674  TAYLOB,  C.  J.  The  plaintiff  in  error,  hereinafter  re* 
ferred  to  as  the  defendant,  waa  indicted  at  the  fall  term,  1899, 
of  the  circuit  court  for  Marion  county  for  the  larceny  of  a 
cow,  and  was  tried,  convicted  and  sentenced  at  the  spring  term, 
1900,  of  said  court  and  seeks  a  reversal  hy  writ  of  error.  The 
defendant  at  the  trial  requested  four  several  charges  that  were 
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refused  to  be  given,  upon  the  ground,  as  expressed  by  the  judge 
in  his  ruling  thereon,  that  they  had  already  been  given  in  sub- 
stance in  other  charges.  After  examination  we  agree  with 
the  circuit  judge  that  all  of  the  instructions  thus  requested 
and  refused,  though  couched  in  different  language,  had  already 
been  substantially  given  in  charge  to  the  jury,  and  this  being 
true,  it  is  settled  here  for  a  long  line  of  decisions  that  there 
was  no  error  in  refusing  them,  even  though  they  correctly 
stated  the  law:  Sherman  v.  State,  17  Fla.  888;  Carter  v.  State, 
22  Fla.  653;  Roddick  «^«  v.  State,. 25  Fla.  112,  6  Soutii.  704; 
Coleman  v.  State,  26  Fla.  61,  7  South.  367;  Pinson  v.  State, 
28  Fla.  735,  9  South.  706;  Killins  v.  State,  28  Fla.  313,  9 
South.  711;  Bryant  v.  State,  34  Fla.  291, 16  South.  177;  Bntler 
V.  State,  85  Fla.  246,  17  South.  551. 

The  judge  gave  the  following  instruction  that  was  excepted 
to  and  is  assigned  as  error:  ^^Where  one  in  good  faith  takes 
the  property  of  another,  honestly  believing  it  to  be  his  own, 
or  that  he  has  a  right  to  its  possession,  he  is  exempt  from  the 
charge  of  larceny,  there  being  no  criminal  intent;  and,  there- 
fore, if  the  jury  believe  from  the  evidence  that  the  defendant 
Higginbotham,  took  the  cow  of  Seynolds,  as  alleged  in  the  in- 
dictment,  honestly  believing  it  to  be  his  own,  or  that  he  had 
a  right  to  its  possession,  the  jury  should  find  him  not  guilty; 
but  the  belief  should  be  an  honest  one,  and  not  a  mere  pre- 
tense to  shield  himself  from  conviction.  Furthennore,  if  the 
jury  have  a  reasonable  doubt,  arising  from  the  evidence,  as  to 
whether  Higginbotham  took  the  said  cow,  having  such  an  hon- 
est belief  as  to  his  right  to  take  it,  the  jury  should  give  him 
the  benefit  of  such  reasonable  doubt  and  acquit  him;  in  other 
words,  if  they  have  a  reasonable  doubt  of  the  felonious  intent 
of  the  defendant  in  talcing  the  cow  they  should  acquit  the  de- 
fendant.** The  contention  made  here  is  that  the  last  para- 
graph of  this  charge  is  erroneous,  misleading  and  confusing 
to  the  jury  in  its  use  of  the  word  "whether.**  That  it  has  a 
tendency  to  mislead  the  jury  into  the  belief  that  the  onus  was 
on  the  defendant  to  convince  them  beyond  a  reasonable  doubt 
that  he  took  the  cow,  honestly  believing  that  he  had  a  right 
to  take  it.  We  do  not  think  the  charge  susceptible  of  any 
such  °''^  construction;  but,  on  the  contrary,  think  that  it 
stated  the  law  correctly. 

The  prosecuting  witness  for  the  state,  J.  W.  Eeynolds,  after 
testifying  that  he  went  to  the  *efendant*s  slaughter-pen  at 
about  daylight  in  the  morning  and  found  the  defendant  in  the 
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act  of  butchering  the  cow  in  qneetion,  was  asked  ihe  following 
question  by  the  state  attorney:  *'When  you  went  up  there  and 
found  your  cow  in  Mr.  Higginbotham^s  slaughter-house,  how 
did  he  appear,  how  did  he  look  when  you  approached  him?** 
The  question  was  objected  to  on  the  ground  that  it  sought  the 
opinion  of  the  witness,  and  was  therefore  inadmissible.  Tha 
objection  was  overruled,  and  such  ruling  is  assigned  as  error. 
The  witness  answered  as  follows:  ''He  looked  plum  lost,  could 
aay  nothing,  could  hardly  talk,  choked  up  like,  looked  just 
like  a  man  who  had  done  something  and  been  caught  up  with, 
nervous  Jike.''  The  defendant  moved  to  strike  out  this  answer 
on  the  ground  that  it  was  an  expression  of  opinion  by  the  wit- 
ness; the  judge  overruled  the  motion  and  such  ruling  is  as- 
signed as  error.  There  was  no  error  in  either  of  these  rulings. 
While,  as  a  general  rule,  witnesses  are  required  to  testify  to 
facts,  and  to  withhold  their  opinions  derived  from  such  facts, 
yet  there  are  exceptional  cases,  and  one  of  such  exceptions  is 
that  ''the  physical  or  mental  condition  or  appearance  of  a  per- 
son, or  his  manner,  habit  or  conduct,  may  be  proved  by  the 
opinion  of  an  ordinary  witness,  founded  on  observation*^  Law- 
son  on  Expert  and  Opinion  Evidence,  rule  64,  p.  466.  The 
line  of  distinction  between  cases  where  an  ordinary  witness  is 
permitted  to  testify  to  his  opinion  or  conclusions,  and  those 
where  it  is  not  permissible,  is  ter&ely  stated  in  Wharton  on 
Criminal  Evidence^  sections  458,  459  and  460,  as  follows:  *'''' 
"An  inference  necessarily  involving  certain  facts  may  be  stated 
without  the  facts,  the  inference  being  an  equivalent  to  a  speci- 
fication of  the  facts;  but  when  the  facts  are  not  necessarily  in- 
volved in  the  inference— e.  g.,  when  the  inference  may  be  sus- 
tained upon  any  one  of  several  distinct  phases  of  fact,  none  of 
which  it  necessarily  involves — then  the  facts  must  be  stated. 
In  other  words,  when  the  opinion  is  the  mere  shorthand  ren- 
dering of  the  facts,  then  the  opinion  can  be  given,  subject  to 
cross-examination  as  to  the  facts  on  which  it  is  based.  Opin- 
ion, so  far  as  it  consists  of  a  statement  of  an  effect  produced 
on  the  mind,  becomes  primary  evidence,  and' hence  admissible 
whenever  a  condition  of  things  is  such  that  it  cannot  be  repro- 
duced and  made  palpable  in  the  concrete  to  the  jury'':  Mann 
V.  State,  23  Fla.  610,  3  South.  207;  Commonwealth  v.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Bep.  401;  Carney  v.  State,  79 
Ala.  14;  People  v.  Lilly,  38  Mich.  270;  Tobin  v.  Shaw,  45  Me. 
331,  71  Am.  Dec  647;  Culver  v.  Dwight,  6  Gray,  444;  State 
v.  Hudson,  50  Iowa,  157;  Carroll  v.  State,  23  Ala.  28,  58  Am, 
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Dec.  282 ;  Browndl  v.  People,  88  Mich.  732,  Had  the  defend- 
ant confined  his  motion  to  strike  the  witness'  answer  specifi* 
cally  to  that  portion  of  the  answer  that  speaks  as  follows: 
^^Looked  just  like  a  man  who  had  done  something  and  been 
caught  up  with/'  it  would  have  been  proper  for  the  court  to 
have  stricken  it  out,  as  that  part  of  the  answer  improperly 
states  the  conclusion  of  the  witness  as  to  the  cause  of  the  oon* 
fused,  nervous  and  uneasy  appearance  of  the  defendant.  But 
the  motion  sought  to  strike  out  the  entire  answer,  and  in  the 
form  made  it  was  properly  overruled.  Where  part  of  a  wit- 
ness' answer  to  a  question  is  admissible,  and  part  inadmissible, 
a  motion  to  ^^®  strike  should  be  confined  specifically  to  the 
part  that  is  inadanissible. 

The  verdict  returned  by  the  jury  is  as  follows:  ''We,  the 
jury,  find  the  defendant  'guily.'  W.  C.  Bull,  Foreman."  The 
legal  sufficiency  of  this  verdict  is  questioned  by  the  eleventh 
and  seventeenth  assignmients  of  error,  alleging  error  in  its  re- 
ception by  the  court,  and  in  the  refusal  of  the  motion  for  new 
trial  based  thereon.  There  was  no  error  here.  In  the  case 
of  Charlie  Long  v.  State,  decided  at  the  present  term,  where- 
in the  verdict  was:  ''We,  the  jury,  find  the  'defendant  guilty* 
as  charged,"  and  which  was  held  in  that  case  to  be  sufficient^ 
it  is  said:  "Verdicts  in  criminal  cases  should  be  certain  and 
impart  a  definite  meaning,  free  from  ambiguity.  Any  words 
which  convey,  beyond  reasonable  doubt,  the  meaning  and  in- 
tention of  the  jury  are  sufficient^  and  all  fair  intendments  will 
be  made  to  support  the  verdict.  If  the  intention  is  clearly 
manifested,  bad  spelling  or  faulty  grammar  will  not  vitiate 
the  verdict":  See  authorities  there  cited. 

The  twelfth  assignment  of  error  based  upon  the  denial  of 
the  motion  for  new  trial  on  the  ground  of  the  supposed  admis- 
sion of  opinion  evidence  by  the  prosecuting  witness  has  already 
been  discussed  and  disposed  of. 

The  thirteenth  assignment  of  error  involves,  through  the 
denial  of  the  motion  for  new  trial,  the  refusal  of  the  court  to 
give  the  four  instructions  requested  by  the  defendant^  that 
has  already  been  disposed  of  above. 

The  fourteenth  assignment  of  error  is  expressly  abandoned. 

The  fifteenth  assignment  of  error  involves,  through  the  de- 
nial of  the  motion  for  new  trial,  the  giving  by  the  ^'^  court 
of  the  second  instruction  to  the  jury,  that  has  been  already 
disposed  of  above.  So,  also,  have  assignments  of  error  num- 
bers sixteen  and  seventeen. 
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The  eighteenth  asadgnment  of  error  is  ezpresfilj  abandoned. 

The  nineteenth  and  twentieth  assignmentfl  of  error  contend 
that  the  court  below  erred  in  refusing  the  motion  for  new 
trial  on  the  grounds  that  the  verdict  was  contrary  to  the  evi- 
dence, and  without  evidence  to  support  it*  It  will  be  useless 
to  cumber  the  records  with  a  rehearsal  of  the  voluminous  testi- 
mony in  the  case.  It  is  sufficient  to  say  that  though  it  was 
conflicting;  that  for  the  state  was  abundantly  sufficient  to  sus- 
tain the  verdict  found.  The  jury  by  their  verdict  have  settled 
the  conflicts  on  the  side  of  the  state^  and  it  is  not  for  the  appel- 
late court  to  interfere  with  their  solution  of  it,  in  the  absence 
of  anything  tending  to  suggest  that  it  was  induced  by  influ- 
ences dehors  the  evidence  in  the  case. 

The  twenty-firet  assignment  of  error  is  abandoned  here. 

The  twenty-second  and  last  assignment  of  error  is  the  denial 
of  the  motion  for  new  trial  upon  the  ground  of  newly  discov- 
ered evidence.  The  motion  for  new  trial  is  copied  twice  in 
the  transmpt.  It  appears  first  in  the  record  paper,  and  is 
there  followed  by  affidavits  purporting  to  sustain  the  ground 
therein  of  newly  discovered  evidence ;  then  it  appears  again  by 
itself,  unaccompanied  by  any  affidavits,  in  the  bill  of  excep- 
tions. The  xmiversal  nde  established  here,  as  well  as  in  other 
American  courts,  is  that  an  appellate  court  cannot  considear 
affidavits  used  in  support  of  a  motion  for  new  trial  unless  they 
are  evidenced  to  it  by  a  bill  of  exceptions ;  Reynolds  v.  State, 
33  Fla.  301,  14  South.  723;  Stewart  v.  »80  Wyoming  Cattle 
Ranch  Co.,  128  TJ.  S.  383,  9  Sup.  Ct.  Rep.  101;  Ross  v.  Garey, 
7  How.  (Miss.)  47;  Anderson  v.  Sloan,  1  Colo.  33;  Von  Glahn 
v.  Brennan,  81  Cal.  261,  22  Pac.  596;  Ray  y.  Mason,  6  Neb. 
101 ;  Berry  v.  Smith,  2  Okla.  345,  35  Pac.  576 ;  Vanderbilt  v. 
Johnson,  3  Scam,  48;  Matlock  v.  Todd,  19  Ind.  130;  Perego 
V.  Dodge,  9  Utah,  3,  33  Pac.  221.  And  in  Merchants'  Nat. 
Bank  of  Jacksonville  v.  Grunthal,  38  Fla.  93,  20  South.  809, 
it  is  said:  '^he  only  evidence  for  an  appellate  court  as  to  mat- 
ters that  appear  of  record  is  the  record  proper,  duly  certified 
by  the  clerk  of  the  court  who  is  the  custodian  of  them;  and, 
as  to  matters  not  of  record,  or  in  pais,  the  judge's  certificate 
to  a  bill  of  exceptions  containing  them  is  the  only  evidence.*' 
Affidavits  presented  to  the  trial  court  in  support  of  motiona 
for  new  trial  are  purely  matters  in  pais  that  can  be  authori- 
tatively evidenced  to  an  appellate  court  for  review  only  in 
■nd  by  a  bill  of  exceptions  duly  certified  and  signed  by  the 
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trial  judge.  Their  mcorporation  in  the  record  proper  in 
case  furnishes  no  evidence  to  this  court  that  any  sudi  affidayiti^ 
were  presented  to  or  conflLdered  by  the  trial  judge  on  the  hear- 
ing of  the  motion  for  new  triaL  It  follows  that  in  so  far 
this  court  is  permitted  to  consider  the  ground  of  newly  disoov-^ 
ered  evidence  in  the  motion  for  new  trial,  there  is  no  properly 
authenticated  evidence  before  us  of  the  fact  that  there  was  any 
newly  discovered  evidence  upon  which  this  ground  of  the  mo- 
tion for  new  trial  could  have  been  sustained,  and  there  was, 
therefore,  no  error  in  its  refusaL 

Finding  no  error,  the  judgment  of  the  court  bdofir  is  hereby 
afiirmed. 


To  Befusa  to  Give  Instmctioiis,  if  they  have  already  been  stveo 
In  substanceb  is  not  error:  Howay  v.  Going-Nortbrup  Co.,  24  Waahb 
88,  85  Am.  &t  Bep.  942,  64  Pac.  185;  State  v.  Baston,  118  Iowa, 
516,  86  Am.  St  Rep.  889,  85  N.  W.  795. 

Larceny.--One  Is  exempt  from  the  charge  of  larceny  whe  In 
good  faith  takes  another's  property  nnder  a  claim  of  title  in  him- 
self:  Dean  v.  State,  41  Fla.  291,  79  Am.  St  Rep.  186,  and  casea 
cited  in  the  cross-reference  note  thereto,  26  South.  638. 

A  Verdict  of  "Guilty  In  the  fist"  degree  has  been  held  invalid: 
Wooldridge  v.  State,  13  Tex.  A|pp.  443,  44  Am.  Rep.  708.  Bat 
verdicts  in  criminal  prosecutions  have  been  upheld,  though  im- 
portant words  were  omitted  therefrom:  See  State  v.  Lee,  80  Iowa, 
75,  20  Am.  St  Rep.  402,  45  N.  W.  545;  Hronek  v.  People,  134  Ul. 
139,  23  Am.  St  Rep.  652,  24  N.  E.  861;  State  v.  Trout,  74  Iowa,  545, 
7  Am.  St  Rep.  499,  88  N.  W.  405. 

The  Opinions  of  Witnesses  not  experts  are  sometimes  admisstble 
from  necessity,  and  to  prevent  a  failure  of  Justice.  But  when  the 
facts  from  which  the  opinion  is  formed  can  be  stated  and  described, 
they  must  be,  and  the  Jury  be  left  to  form  their  own  opinion: 
See  Lewis  v.  State,  96  Ala.  6,  38  Am.  St  Rep.  75,  11  South.  259; 
McMahon  v.  Dubuque,  107  Iowa,  62,  70  Am.  St  Rep.  143,  77  N. 
W.  517;  Ohio  etc.  Torpedo  Co.  v.  Fishbum,  61  Ohio  St  608,  76  Am. 
St  Rep.  437,  56  N.  E.  457:  Olson  v.  O'Connor,  9  N.  Dak.  604,  81  Am. 
St  Rep.  595,  84  N.  W.  359;  Durlacher  v.  Frazer,  8  Wyo.  58,  80  Am. 
St  Rep.  918,  55  Pac.  306.  A  witness  may  give  an  opinion  as  to 
the  tone  of  voice  in  which  he  heard  a  person  speak:  State  v. 
Taylor,  57  S.  0.  483,  76  Am.  St  Rep.  575,  85  S.  B.  729;  and  he  may 
give  an  opinion  of  the  mental  or  physical  condition  of  a  person: 
State  V.  Peel,  28  Mont  858,  76  Am.  St  Rep.  629,  69  Pac  160:  Robin- 
son V.  Exempt  Fire  Co.,  103  CaL  1,  42  Am.  St.  Rep.  93,  86  Pac. 
955;  Oarthage  Turnpike  Co.  v.  Andrews,  102  Ind.  ISB,  52  Am.  Bep. 
658^  1  N.  B.  864.  A  shorthand  rendering  of  facts  is  admissible  In 
evidence:  Bynon  v.  State,  117  AUu  80^  67  Am.  St  B^.  168|  24  Sontlu 
640. 
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CHIOAGO  T.  CHICAGO  LEAGT7E  BALL  GLXTBL 

[106  IlL  54,  63  N.  E.  696.] 

MTTNIOIPAIi  CORPORATIONS.-^rHB  DUTX  TO  BUF^ 
FIBBSS  ilotB  and  prevent  mobs  and  disorderly  assemblagea*  Im- 
poeed  upon  cities,  is  public  or  goremmental  in  character.  In  the- 
discbarge  thereof,  the  city  acts  as  a  public  agency  of  the  state,  (pi. 
a46L) 

MUNICIPAL  OOBPORATION— SUPPRESSION  OP  RIOTS 
—POWER  TO  OALIi  OUT  MILITIA.— It  is  not  within  the  power  of 
the  legislature,  nor  has  it  attempted  to  confer  upon  cities  and 
Tillages^  Independent  or  primary  power  to  employ  the  militia  of  the 
state  In  quelling  riots  and  overcoming  tumults,    (p.  247.) 

MUNICIPAL  CORPORATIONS  —  SUPPRESSION  OP 
RIOTS. — ^Primarily,  the  duty  of  protecting  lives  and  property  from 
the  unlawful  violence  of  mobs  or  rioters  rests  in  the  state.  This 
duty  is  not  devested,  nor  in  any  degree  impaired  or  diminished,  by 
the  delegation  of  various  powers  to  municipalities,    (p.  247.) 

MUNICIPAL  CORPORATIONS-SUPPRESSION  OP  RIOTS— 
LIABILITY  FOR  EXPENSE. — ^If  a  riot  assumes  such  proportions 
in  a  city  that  It  becomes  necessary  that  the  state  interfere  and 
exert  Its  supreme  power  by  calling  out  the  militia  to  suppress  It,  to 
that  extent  the  state  is  the  actor,  and  the  burden  of  expense  Incurred 
through  its  acts  is  not  to  be  borne  by  the  city.    (p.  248.) 

RIOTS— DUTT  OF  STA^^B  TO  SUPPRESS.— The  duty  of 
the  state  to  interfere  to  suppress  tumult,  riot,  and  unlawful  vlo- 
lence,  within  a  city,  does  not  necessarily  depend  upon  the  decision 
of  its  mayor,  or  notiflcation  by  that  officer  that  a  state  of  lawle«- 
nesB  and  violence  exists,    (p.  249.) 

MUNIOEPAL  CORPORATIONS— SUPPRESSION  OF  RIOTS 
—EXPENSE  OF  SHELTERING  MILITIA.— A  city  is  not  liable 
for  the  expense  of  sheltering  the  militia  or  for  damage  done  by  1^ 
when  it  is  sent  into^  and  camped  within,  the  dty,  for  the  purpose 
of  queuing  a  riot,  or  other  tumult,  even  though  the  camp  ground 
where  the  troops  are  quartered  is  occupied  by  tlie  dlrsctloo  of  the 
Bayer  of  the  city.    (pp.  249^  200.) 
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G.  W.  Browning,  for  the  appellant. 

C.  M.  Sherman  and  J.  W.  Swarts,  for  the  appellee. 

^'^  BOGGS,  J.  On  the  sixth  day  of  July,  1894,  the  mayor 
of  the  city  of  Chicago,  acting  in  virtue  of  his  official  authority 
as  such  mayor,  notified  the  governor  of  the  state  that  the  aid 
of  the  state  militia  was  necessary  to  enable  the  authorities  of 
the  city  of  Chicago  to  preserve  the  peace  and  execute  the  pub- 
lic laws.  The  executive  detailed  five  regiments  of  the  state 
militia  to  aid  the  civil  authorities  of  the  city  in  so  suppressing 
violence  and  enforcing  the  law.  Two  of  these  regiments  were 
ordered  from  their  homes  in  portions  of  the  state  outside  of 
the  city  of  Chicago.  By  the  direction  of  the  mayor  these  two 
regiments  took  possession  of  the  grounds  or  park  of  the  ap» 
pellee  league  ball  club,  occupied  the  same  as  and  for  an  en- 
campment ground,  and  remained  there  for  a  period  of  twenty 
days.  The  possession  of  the  park  was  taken  and  the  troops 
encamped  therein  without  the  knowledge  or  consent  of  the  ap- 
pellee club,  the  owner  thereof.  The  president  of  the  appellee 
club  without  delay  called  upon  the  mayor  with  relation  to  the 
matter,  and  testified  that  the  mayor  said  the  club  ^Vould  be 
remunerated — ^would  have  payment  for  the  grounds.''  The  ap- 
pellee club  claimed  the  militiamen,  while  in  possession  of  the 
park,  dug  holes  in  the  baseball  diamond ;  drove  horses  pulling 
heavy  caissons  on  and  across  the  bicycle  track;  broke  down  or 
damaged  '^  the  turn-stiles,  ticket-boxes,  chairs,  benches,  etc., 
belonging  to  the  club,  causing  injury  and  damage  to  the  park 
and  to  the  property  of  the  club  in  the  aggregate  sum  of  two 
thousand,  three  hundred  and  fifty-two  dollars  and  five  cents. 
The  club  also  demanded  as  the  reasonable  rental  value  of  the 
ball  park  during  the  period  it  was  so  occupied  by  the  troops 
the  sum  of  ten  thousand  dollars,  and  brought  this  an  action  of 
assumpsit  against  the  city  to  recover  the  said  rental  value  of 
the  said  park  and  compensation  for  the  injury  and  damage  to 
its  property.  On  the  hearing  the  circuit  court  held  the  city 
was  not  liable  to  answer  for  tiie  rent  or  to  respond  in  damage 
for  any  injury  done  to  the  property  of  the  club.  On  an  appeal 
to  the  appellate  court  for  the  first  district,  prosecuted  by  the 
appellee  club,  the  judgment  was  reversed  and  the  cause  was  re- 
manded for  further  proceedings  in  conformity  with  the  opinion 
then  handed  down  by  the  appellate  court:  Chicago  League  Ball 
Club  T.  City  of  Chicago,  77  IlL  App.  124.    The  cause  was 


Aprils  1902.]    Chicago  v.  Chicago  League  Ball  Club.      245 

docketed  in  the  circuit  court,  and  npon  a  trial  before  the 
court,  a  jury  having  been  waived  by  agreement  of  the  parties, 
judgment  was  entered  in  favor  of  the  appellee  club  in  the  sum 
of  four  thousand  seven  hundred  and  sixty-one  dollars.  On  a 
second  appeal  to  the  said  appellate  court  this  judgment  was 
affirmed.  The  dty  has  brought  the  cause  into  this  court  by  a 
further  appeaL 

The  only  assignments  of  error  necessary,  in  the  view  we 
have  taken  of  the  case,  to  be  considered,  are  those  relating  to 
the  action  of  the  court  in  passing  upon  certain  propositions  of 
law  in  the  case.    Such  propositions  were  as  follows: 

^1.  That  no  liability  arose  against  the  defendant  by  reason 
ef  the  occupation  by  the  state  Tnilitjft  of  the  premises  de- 
scribed in  plaintifPs  declaration  during  the  month  of  July, 
1894,  as  testified  to  in  this  case,  or  by  reason  of  any  destruction 
ef  property  by  the  militia  at  that  time.'' 

**6.  That  the  occupation  by  the  militia  of  said  ball  ground 
was  the  act  of  the  state,  and  not  of  the  city,  the  defendant,  and 
the  militia  were  in  no  sense  the  agents  ^^  or  servants  of  the 
city,  and  their  occupation  of  said  ball  park  in  no  sense  created 
a  liability  on  the  part  of  the  city,  nor  is  the  city  liable  for  any 
act  of  destruction  or  waste  by  the  militia." 

^'C.  That  the  occupation  of  the  ball  park  by  the  militia  was 
the  act  of  the  state,  and  not  of  the  city,  and  the  militia,  during 
all  said  occupation,  were  under  the  orders  of  the  state  and  not 
of  the  city,  and  such  occupation,  and  any  waste  or  destruction 
Buffered  on  account  of  the  same,  created  liability  on  the  state 
only,  if  upon  anyone." 

The  court  ruled  these  propositions  did  not  state  correct  prin- 
ciples of  law  applicable  to  the  case.  The  action  of  the  trial 
court  in  ruUng  on  these  propositions  was  in  obedience  to  the 
views  expressed  by  the  appellate  court  in  the  opinion  rendered 
when  the  judgment  first  entered  in  the  circuit  court  was  re- 
versed, but  we  are  unable  to  accept  as  correct  the  principle  an- 
nounced by  the  appellate  court. 

The  people,  in  their  original  sovereign  capacity,  adopted  the 
constitution  of  1870  in  order,  as  they  declared  in  the  preamble 
to  the  organic  instrument,  **to  form  a  more  perfect  govern- 
ment, establish  justice,  insure  domestic  tranquility,  provide  for 
the  common  defense,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity."  The 
general  assembly,  in  whom  the  constitution  vested  the  power 
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to  enact  all  laws  for  the  goyenunent  of  the  state,  in  order  the 
more  effectually  to  secure  and  maintain  the  public  tranquility 
and  promote  the  safety  of  the  person  and  property  of  the  citi- 
zen, determined  that  in  the  practical  administration  of  the 
«tate  govemment  it  would  be  wise  to  invest  local  state  agencies 
with  limited  power  to  exercise  governmental  functions.  In- 
corporated cities  and  villages,  among  others,  were  selected  to 
act  as  such  governmental  agencies  within  their  respective  ter- 
ritorial jurisdictions,  and  were  clothed  with  such  powers  as 
the  law-making  department  deemed  proper  to  intrust  *^  to 
thenu  Though  a  dty  is  regarded  as  a  corporation  created  for 
its  own  benefit  and  as  having  been  invested  with  corporate  life 
and  power  by  its  own  desire  and  at  its  invitation,  stilly  in  the 
exercise  of  many  of  the  powers  conferred  upon  it  by  Ihe  gen* 
eral  assembly,  the  city  is  but  the  representative  of  the  general 
government  of  the  state.  Cities  have  powers  and  duties  of  two 
kinds.  The  first  consists  of  public  or  governmental  duties  and 
powers,  and  the  second,  of  private  or  proprietary  duties  and 
powers.  Subdivision  72  of  article  5  of  the  city  and  village  act 
confers  upon  cities  the  power,  and  charges  it  upon  them  as  a 
duty,  *'to  prevent  and  suppress  riots,  routs,  affrays,  noises,  dis- 
turbances, disorderly  assemblies  in  any  public  or  private  place/' 
The  duty  thus  imposed  upon  a  city  is  public  or  governmental 
in  character,  and  in  the  discharge  thereof  the  municipality 
acts  as  a  public  agency  of  the  state.  It  is  the  duty  of  the 
city  to  exercise  every  power  with  which  it  is  invested,  in  the 
endeavor  to  discharge  the  duty  of  maintaining  the  public 
tranquility  and  suppressing  disorder.  The  general  assembly 
granted  to  these  municipalities  various  powers,  intended  to  be 
sufficient  under  all  ordinary  circumstances,  to  enable  them  to 
discharge  the  governmental  function  of  maintaining  the  peace 
and  making  safe  both  life  and  property.  These  municipiJlities 
have,  however,  only  such  authority  as  the  legislature  has 
deemed  it  wise  to  grant  to  them,  and  one  instrumentality  for 
the  suppression  of  riotous  and  tumultuous  outbreaks,  the  last 
to  be  resorted  to  and  the  most  powerful  and  effective — namely, 
the  use  of  the  organized  military  forces  of  the  state — ^is  not 
included  in  the  grant  of  powers  to  them.  In  the  state  alone 
rests  the  power  to  organize,  equip  and  maintain  armed  bodies 
of  militiamen,  and  the  control  of  such  organized  forces  is  com- 
mitted to  the  general  government  of  the  state.  Section  14  of 
article  5  of  the  constitution  of  1870  creates  the  governor  the 
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commander  in  chief  of  the  military  forces  of  the  state  (except 
when  called  into  the  service  ^  of  the  United  States),  and  in- 
Tests  him  with  the  sole  power  to  direct  the  militia  to  be  em- 
ployed to  aid  in  the  execution  of  the  laws  of  the  state. 

It  is  not  within  the  power  of  the  general  assembly  to  confer 
upon  cities  and  Tillages  independent  or  primary  power  to  em* 
ploy  the  militia  of  the  state  in  quelling  riots  and  overcoming 
tumults,  and  no  enactment  of  the  law-making  body  ot  the 
state  indicates  it  to  be  the  legislative  intent  these  municipal- 
ities should  be  charged  with  the  entire  burden  of  preserving 
the  public  peace,  and  preventing  violence  and  disorder  of 
this  character  within  their  respective  limits  under  all  and 
every  emergency.  Primarily,  the  duty  of  protecting  the  lives 
and  property  of  the  citizen  from  the  unlawful  violence  of  mobs 
or  rioters  rested  in  the  state,  and  this  sovereign  duty  was  not 
devested  or  in  any  degree  impaired  or  diminished  by  the  delega- 
tion of  power  to  the  municipalities  of  the  state,  but  the  obliga- 
tion of  the  state  to  preserve  the  public  peace  and  tranquility 
and  execute  the  laws  remained  in  full  vigor  as  an  inalienable 
sovereign  prerogative  and  duty.  In  recognition  of  this  pubUo 
and  supreme  duty  the  general  assembly  enacted  the  act  en- 
titled '*An  act'to  secure  the  peace  and  good  order  of  society, 
to  quell  riots  or  disturbances,  to  secure  the  execution  of  the 
laws  and  to  provide  for  special  deputy  sheriffs,  and  for  calling 
out  and  using  the  military  force  of  the  state  for  the  preserva- 
tion of  the  peace  and  the  protection  of  property,'*  approved 
June  16, 1887,  in  force  July  1, 1887:  Laws  1887,  p.  239.  Section 
7  of  the  act  is  as  follows:  'T^henever  there  is  in  any  city,  town 
or  county  a  tumult,  riot,  mob  or  body  of  men  acting  together 
by  force  with  attempt  to  commit  a  felony,  or  to  offer  violence 
to  persons  or  property,  or  by  force  or  violence  to  break  or  resist 
the  laws  of  the  state,  or  when  such  tumult,  riot  or  mob  is 
threatened,  and  the  fact  is  made  to  appear  to  the  governor,  it 
shall  be  his  duty  to  order  such  military  force  as  he  may  deem 
necessary  to  aid  the  ^  civil  authorities  in  suppressing  such 
violence  and  executing  the  law/' 

Section  5  of  this  act  and  section  13  of  article  2  of  the  city 
and  village  act,  confer  upon  the  mayors  of  the  different  cities 
of  the  state  the  power  to  advise  or  make  known  to  the  gover- 
nor that  the  assistance  of  the  state  is  needed  to  enable  the  au- 
thorities of  the  city,  acting  as  representatives  of  the  state,  to 
suppress  unlawful  violence  and  execute  the  law  in  their  respeo« 


248  American  Statb  Bbports^  Vol.  89.     [UlinoiB^ 

tive  municipalities^  when  in  their  judgment  and  discretion^  the 
emergency  exists  making  such  aid  necessary.  When  the  goyer- 
nor  of  the  state  is,  in  pursuance  of  these  enactments  and  in 
accordance  with  their  requirements^  so  called  upon  to  aid  the 
civil  authorities  of  the  local  governmental  subdivisions  of  the 
state^  it  becomes  his  duty  to  exercise  the  sovereign  powers  with 
which  he  is  invested^  to  the  end  that  the  local  agencies  of  the 
state  shall  be  provided  with  the  necessary  governmental  as* 
sistance  to  preserve  the  public  peace  and  execute  the  publio 
laws  in  each  of  the  municipalities.  Begiments  of  militia  dis- 
patched at  the  command  of  the  governor  to  the  scene  of  dis- 
order and  violence  in  any  county^  city  or  village  in  the  state  are 
contributions  of  power  by  the  state  to  aid  the  local  agencies 
of  the  state  in  the  governmental  duty  of  protecting  the  livee 
and  property  of  the  people  and  maintaining  the  supremacy  of 
the  laws.  To  the  extent  the  powers  with  which  a  city  is  in- 
Tested  are  suj£cient  to  enable  it  to  discharge  this  duty  the  ex- 
pense is  that  of  the  city.  When  a  tumult  or  riot  assumes  such 
proportions  that  it  becomes  necessary  that  the  sovereign  shall 
interfere  and  exert  the  supreme  power  of  the  state^  to  that  ex- 
tent the  general  state  government  is  the  actor^  and  the  burden 
of  expense  which  its  acts  incur  are  not  to  be  borne  by  the  city. 
It  is  true^  the  militia,  when  thus  in  a  city,  are  subordinate  to 
the  civil  authorities;  but  in  this  position  of  supremacy  the  civil 
authorities  are  not  in  the  exercise  of  their  private  or  pro-- 
prietary  powers,  ^  but  are  acting  as  representatives  of  the 
state  and  exercising  governmental  functions.  The  authority 
they  may  exert  over  the  militia  is  not  supreme,  but  is  limited 
to  the  right  to  direct  the  specific  acts  to  be  performed  by  the 
militia.  The  officer  in  command  of  the  militia  acts  independ- 
ently of  the  city  officials  and  upon  the  authority  of  his  office 
as  to  the  mode  and  manner  of  accomplishing  the  act  ordered 
to  be  performed,  and  is  required  to  transmit  to  the  governor  a 
copy  of  all  orders  given  bim  by  the  civil  authorities:  Hurd'a 
Stats.  1889,  c.  129,  art.  10,  sec.  3,  p.  1644.  The  troops  are  to 
be  governed  by  the  code  of  rules  or  regulations  which  have 
been  prepared  by  the  adjutant  general  with  the  approval  of 
the  governor:  Crim.  Code,  c.  38,  sec.  256o.  The  power  and 
authority  of  commander  in  chief  still  rest  in  the  governor. 
The  troops  are  at  the  scene  of  the  disturbances  by  the  au- 
thority of  the  state  government,  and  the  mayor  of  the  city, 
the  officers  of  the  militia,  the  adjutant  general  and  the  com- 
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mandcT  in  chief  are  conjointly  engaged,  each  in  his  respec- 
tive position  of  rank  or  snperiority,  as  the  agents  of  the  general 
goyermnent  of  the  state,  in  all  matters  relating  to  the  control, 
snpport  and  maintenance  of  the  armed  force  of  the  state.  The 
powers  given  to  the  city  have  proven  inadequate  to  the  ex* 
igency,  and  the  powers  reserved  in  the  state  are  employed  for 
that  reason.  The  duty  of  the  state  to  so  interfere  to  sup- 
press tumult,  riot  and  unlawful  violence  does  not  necessarily 
depend  upon  the  decision  of  the  mayor  of  the  city  or  notifica* 
tion  by  that  officer  that  a  state  of  lawlessness  and  violence  ex- 
ists which  is  beyond  the  power  of  the  civil  authorities  to  con- 
trol. Section  1  of  said  article  10  of  the  military  and  naval 
code  (Hurd's  Stats.,  c.  129,  p.  1643),  authorizes  the  governor 
to  act  when  the  fact  exists  and  in  any  way  is  made  to  appear  to 
him.  There  is  no  statute  requiring  cities  and  villages  to  defray 
any  portion  of  the  expenses  attendant  upon  the  movements  of 
the  militia  of  the  state.  There  is  no  statutory  provision  for 
the  •*  equipment,  maintenance  or  support  of  the  military 
forces  otherwise  than  at  the  expense  of  the  people  of  the  state. 
The  emplo3rment  of  this  arm  of  the  state  government  does  not 
cast  upon  any  local  subdivision  of  the  state  the  expense  of  the 
maintenance  of  the  forces,  nor  are  counties,  cities,  or  villages 
answerable  for  the  damages  to  person  or  property  occasioned  by 
the  torts  or  trespasses  of  the  officers  or  privates  of  the  militia. 
It  ia  for  the  state,  in  its  sovereign  capacity,  to  determine 
whether  compensation  will  be  made  out  of  its  treasury.  Of 
that  we  will  not  speak.  It  is  sufficient  for  all  the  purposes  of 
this  decision  the  burden  has  not  been  thrown  upon  the  appel- 
lant city. 

The  state  has  imposed  upon  municipalities  the  liability  of 
making  partial  restitution  for  injury  or  damage  occasioned  to 
real  or  personal  property  (not  in  transit)  by  a  mob  composed 
of  twelve  or  more  persons:  Crim.  Code,  c.  38,  sec.  256a.  It  is 
argued  the  presence  and  assistance  of  the  militia  will  likely 
operate  to  relieve  cities  of  much  of  the  danger  of  liability 
under  this  statute,  and  that  therefore,  upon  grounds  of  ab- 
stract justice  and  right,  the  cities  should  be  held  to  be  respon- 
sible for  the  expense  of  sheltering  the  troops  on  such  occasions. 
The  legal  liability  of  a  city  or  village  cannot  be  predicated 
alone  on  the  merits  or  justice  of  a  claim.  Statutory  power  to 
create  the  indebtedness  or  incur  the  liability  must  be  found.  If 
this  were  not  so,  would  it  not  be  equally  consonant  with  reason 
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to  argue  that  the  legislatare  imposed  only  partial  liability  on 
cities  to  respond  in  damages  for  injuries  or  damage  to  property 
by  mobs,  for  the  reason  it  had  not  deemed  it  proper  to  clothe 
such  municipalities  with  all  power  available  for  the  suppres- 
sion of  the  mobs  and  riotous  assemblages? 

The  judgment  of  the  appellate  court  and  that  of  the  circuit 
court  are  each  reversed,  and  the  cause  will  not  be  remanded* 

Judgment  reversed. 


Xoba  and  Blots. — ^Uunlclpal  CorporationB  are  under  no  common- 
law  liability  to  pay  for  private  property  destroyed  by  mobs  or 
riotous  assemblages:  See  the  monographic  note  to  Darlington  ▼. 
Mayor,  88  Am.  Dec.  267.  They  may  be  made  so,  however,  by 
statute:  Board  of  Ckimmrs.  v.  Church,  62  Ohio  8t  818,  78  Am.  St. 
Rep.  718,  67  N.  E.  50;  Ohlcago  v.  Manhattan  Oement  Oo.,  178  HI. 
872,  69  Am.  St  Rep.  d21»  63  N.  E.  68;  note  to  Prather  ▼•  Lexing- 
ton, 66  Am.  Dec.  689. 


SCHMIDT  V.  SHAVBB. 

[196  IlL  108,  63  N.  B.  666.] 

GUAJRDIAN  AND  WARD— POWER  OP  GUARDIAN  TO 
SELL.— A  guardian  has  power  to  sell  the  personal  property  of  hla 
ward  without  an  order  of  court  Although  he  Is  liable  on  his 
bond  for  an  abuse  of  power,  a  vendee,  with  no  notice  of  the 
guardian's  fraud,  takes  a  good  title,    (p.  254.) 

GUARDIAN  AND  WARD— POWER  TO  SELL  JUDG- 
MENT.—A  guardian  has  power  to  sell  a  Judgment  In  favor  of  hla 
ward  at  its  face  value,  without  an  order  of  court  but  the  court 
may  authorize  such  sale  when  such  authority  Is  asked,    (p.  264.) 

GUARDIAN  AND  WA  RD  —  AGENCY  —  BURDEN  OP 
PROOF.— If  a  guardian  authorized  by  court  to  sell  a  judgment  in 
favor  of  his  ward  delivers  an  assignment  thereof  to  a  third  person 
for  safekeeping,  a  purchaser  of  the  Judgment  from  such  third  pa> 
son  has  the  burden  to  prove  that  the  latter  is  the  agent  of  the 
guardian  and  authorized  to  make  delivery  and  receive  payment 
<p.  264.) 

AGENIOY— PURCHASER  BOUND  TO  KNOW  AUTHOR- 
ITY OF  AGENT.— A  person  having  notice  that  another  In  posses- 
sion of  an  assignment  of  a  Judgment  is  not  the  owner  thereof,  nor 
entitled  to  its  proceeds,  and  that  they  belong  to  a  third  party,  is 
bound  at  his  peril  to  ascertain  the  authority  of  the  holder  of  the 
assignment  to  make  delivery  thereof  and  receive  payment  for  the 
Judgment  as  the  agent  of  such  third  person,    (p.  264.) 

AGENCy—ASSUMPTION  OP.— The  mere  fact  that  the 
holder  of  an  assignment  of  a  Judgment  for  safekeeping  assumes  to 
act  as  agent  for  the  assignee  in  delivering  the  asslgrument  and 
receiving  the  proceeds  of  the  Judgment,  which  he  appropriates  to 
his  own  use,  does  not  establish  his  agency,  when  he  has  not  been 
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appointed  as  sixrli,  and  the  assignee  has  not  ratified  his  acts  nor 
held  him  out  as  an  agent,  and  neither  the  purchaser  nor  his  assign 
can  hold  title  to  the  Judgment  as  against  the  true  owner,  (pp.  2B^ 
2Sgk) 

JUDGMENTS.— FILING  AN  ASSIGNMENT  of  Judgment 
with  the  clerk  of  the  court  is  not  constructlye  notice  to  anyona. 
(9.266.) 

ASSIGNMENTS.— ^TUDGMENT  FOR  DAMAGES  for  per- 
sonal injury  is  not  assignable,  and  all  that  can  be  transferred  is 
an  equitable  title,    (p.  256.) 

Defrees,  Brace  &  Bitter,  for  the  appellant. 
G.  Sawin,  for  the  appellees. 


CAETWBIGHT,  J.  On  December  11,  1694,  appellant, 
Ida  K  Schmidt,  who  was  then  a  minor,  suing  by  James  W. 
Hurdle,  her  next  friend,  recovered  a  judgment  against  the  city 
of  Chicago^  one  of  the  appellees,  for  five  thousand  dollars  dam- 
ages for  a  personal  injury.  The  suit  was  prosecuted  by  the 
People's  Casualty  Claim  Adjustment  Company,  a  corporation, 
under  a  contract  with  the  parents  of  appellant  by  which  the 
corporation  was  to  receive  for  its  services  one-fourth  of  the 
amount  collected  in  case  of  settlement  and  one-third  in  case  of 
suit.  Charles  W.  Beck  was  president  and  manager  of  the  cor- 
poration, and  shortly  before  the  rendition  of  the  judgment,  at 
his  suggestion  and  procurement,  George  M.  Shaver,  one  of  the 
appellees,  was  appointed  guardian  of  the  appellant  by  the  pro- 
bate court  of  Cook  county.  Afterward  there  were  negotia- 
tions for  the  sale  ^^  of  the  judgment  to  Amos  H.  Perkins, 
whom  one  Holmes  seems  to  have  found  as  a  purchaser  at  four 
thousand  three  hundred  and  seventy-five  dollars.  Beck  had 
spoken  to  Shaver,  the  guardian,  about  selling  the  judgment, 
and  obtained  an  order  of  the  probate  court  March  4^  1895,  for 
its  sale  through  an  attorney  of  the  corporation.  This  order 
recited  that  Shaver,  the  guardian,  had  presented  his  petition, 
and  it  appeared  to  the  court  that  there  was  no  favorable  pros- 
pect of  the  payment  of  the  judgment  at  an  early  day;  that  the 
parents  of  the  minor  were  poor  and  unable  to  properly  care  for 
her;  that  petitioner  had  received  an  offer  of  four  thousand 
three  hundred  and  seventy-five  dollars,  which  was  a  good  one 
tmder  the  circumstances,  and  that  the  minor  was  in  need  of 
immediate  medical  and  surgical  attention  and  in  need  of 
money.  It  was  therefore  ordered  that  the  petitioner,  as  guar- 
dian, have  leave  to  compound  and  sell  the  judgment  for  not  less 
than  four  thousand  three  hundred  seventy-five  dollars*    Beck 
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called  on  Shaver  the  same  day  and  told  him  he  had  arranged  a 
meeting  with  the  purchaser,  and  they  went  to  the  office  of 
Holmes,  where  Shaver  signed  and  acknowledged,  in  duplicate, 
an  assignment  of  the  judgment  to  Perkins.  Shaver  and  Beck 
and  a  clerk  from  Holmes'  ofiSce  then  went  to  the  Northern 
Trust  Company  Bank  and  left  the  assignment  with  the  cashier, 
informing  him  that  it  was  arranged  for  Perkins  to  come  in  in 
the  course  of  a  day  or  two  and  pay  the  amount,  and  the  cashier 
was  directed  to  deliver  the  assignment  to  Perkins  upon  pay- 
ment and  to  pay  the  proceeds  to  Shaver,  the  guardian.  After 
several  days  Shaver  and  Beck  went  to  the  bank  and  found 
the  money  had  not  been  paid,  and  the  cashier  redelivered  the 
assignment  to  Shaver.  Beck  and  Shaver  then  went  to  the 
office  of  the  corporation,  and  Beck  LUggested  that  possibly  Per- 
kins  might  have  difficulty  in  getting  the  money  and  would  later 
carry  out  the  deal.  Holmes  had  gone  to  New  York,  and  Beck 
said  that  he  would  see  him  in  the  course  of  a  few  days  on  hia 
return,  and  would  let  Shaver  know  if  the  deal  would  be  con* 
stmimated.  Shaver  had  some  papers  for  safekeeping  in  the 
vault  of  the  corporation  ^^'  in  cases  where  he  was  adminis- 
trator or  guardian,  but  had  no  private  box  there.  He  con- 
cluded to  leave  the  assignment  in  the  vault,  and  called  a  young 
woman,  who  was  stenographer  and  bookkeeper  in  the  office,  and 
handed  the  assignment  to  her  to  be  placed  in  the  vault.  She 
put  the  papers  in  an  envelope  and  put  them  in  the  vault  of 
the  corporation.  Shaver  never  heard  anything  more  about 
the  proposed  sale  or  the  prospective  purchaser.  About  eight 
months  afterward  he  inquired  of  Beck  about  the  prospect  of 
selling  the  judgment,  and  he  said  there  was  no  immediate  pros- 
pect of  a  sale,  although  he  had,  in  fact,  sold  it  and  received  the 
money.  About  March  23, 1895,  Beck  delivered  the  assignment 
left  in  the  vault  of  the  corporation  to  Perkins,  and  received 
in  payment  from  Perkins  a  check  of  the  Western  Paving  and 
Supply  Company,  of  which  Perkins  was  an  officer,  given  at  his 
request,  payable  to  the  order  of  C.  W,  Beck,  for  four  thousand 
three  hundred  and  seventy-five  dollars,  which  was  indorsed  by 
Beck  and  was  paid  on  March  25,  1895.  On  May  10, 1895,  Per- 
kins assigned  the  judgment  to  Duncan  S,  McBean.  On  May 
17, 1895,  McBean  assigned  it  to  the  Commercial  National  Bank 
of  Chicago.  On  September  20,  1895,  the  Conmiercial  Na- 
tional Bank  reassigned  it  to  McBean.  On  May  18,  1897,  Mc- 
Bean assigned  the  judgment  to  James  H.  Pearson,  one  of  the 
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appellees.  Each  of  the  assignments  was  filed  with  the  clerk  of 
the  court  where  the  judgment  was  rendered.  Neither  Shaver 
nor  appellant  knew  anything  of  the  delivery  of  the  assignment 
and  there  was  no  report  of  the  sale  to  the  probate  court.  The 
proceeds  were  never  received  by  Shaver  nor  accounted  for  in 
any  way.  Appellant  became  eighteen  years  of  age  July  10, 1897, 
and  she  and  her  mother  began  to  make  inquiries  about  the  judg- 
ment- On  July  13, 1897,  Beck  wrote  to  appellant's  mother  that 
it  would  be  some  time  before  they  could  get  the  money;  that  it 
was  not  yet  on  the  appropriation,  and  would  probably  be  put  on 
the  appropriation  ne3ct  year  and  then  paid  after  that.  On  Aug- 
ust 11,  1897,  ^**  the  probate  court  entered  an  order  reciting 
that  Shaver  had  presented  his  report  showing  that  the  estate  of 
the  minor  consisted  of  said  judgment,  which  remained  unpaid, 
and  it  appeared  to  the  court  that  no  sale  had  been  made  un- 
der the  order  of  March  4,  1895,  authorizing  the  sale  of  the 
judgment.  The  order  authorizing  the  sale  of  the  judgment 
was  vacated  and  set  aside,  and  leave  given  the  guardian  to  as- 
sign and  transfer  the  judgment  to  his  ward.  On  August  12, 
1897,  Shaver,  as  guardian,  executed  an  assignment  of  the 
judgment  to  appellant,  and  an  order  was  entered  reciting  such 
assignment  and  Shaver  was  discharged  as  guardian.  Beck  de- 
livered the  assignment  to  appellant  and  told  her  the  judgment 
would  be  paid  in  about  two  years;  that  it  had  not  been  paid 
sooner  because  it  had  to  go  according  to  its  turn,  and  advised 
her  to  keep  the  assignment  in  a  safe  place.  She  put  it  under 
her  carpet,  and  saw  Beck  afterward,  when  he  told  her  the  judg- 
ment had  not  been  paid  and  she  would  have  to  wait.  On  Feb- 
ruary 8,  1899,  Beck  wrote  to  appellant's  mother  that  he  would 
look  up  the  judgment  and  see  when  it  would  be  paid.  On  Feb- 
ruary 20,  1899,  he  wrote  appellant  that  he  had  not  been  able 
to  find  out  the  exact  status  of  the  judgment  and  when  the  city 
would  pay  it,  but  would  write  her  as  soon  as  he  had  found  out; 
that  he  had  found  there  had  been  several  transfers  and  was 
quite  surprised,  and  when  he  found  out  when  the  judgment 
would  be  paid  he  would  take  steps  to  enforce  its  payment  to 
her.  The  city  had  been  paying  interest  on  the  judgment  to 
the  several  assignees,  the  last  payment  being  January  27, 1899. 
About  the  time  of  this  last  letter  appellant  first  discovered  the 
facts,  and  she  filed  the  bill  in  this  case  for  the  purpose  of  set- 
ting aside  and  vacating  the  assignment  to  Perkins  and  the  sub- 
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sequent  assignments  to  the  parties  claiining  through  hint. 
McBean  had  died  and  his  executors  were  defendants,  and  Per* 
kins  died  while  the  suit  was  pending.  The  foregoing  facts 
were  proved  on  the  hearing  in  the  superior  ***  court,  and 
complainant's  hill  was  dismissed  for  want  of  equity. 

It  is  first  contended  on  the  part  of  appellant  that  her  guar- 
dian had  no  power  to  sell  the  judgment,  and  that  the  probate 
court  had  no  power  to  authorize  or  direct  a  sale.  At  common 
law  a  guardian  had  power  to  sell  the  personal  property  of  his 
ward  without  an  order  of  the  court,  and  although  he  was  liable 
on  his  bond  for  an  abuse  of  the  power,  the  vendee,  with  no 
notice  of  the  guardian's  fraud,  would  take  a  good  title:  15  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  56.  So  far  as  our  statutes 
prescribe  the  powers  and  duties  of  guardians,  they  supersede 
the  common  law:  Hayes  v.  Massachusetts  Mut.  life  Ins.  Co. 
125  HI.  626,  18  K  E.  322.  But  the  common-law  powers  of 
guardians  still  exist,  where  not  inconsistent  with  the  statute: 
Bond  V.  Lockwood,  33  111.  212.  The  proposed  sale  of  the  judg« 
ment  in  this  case  was  not  within  the  terms  of  any  statute,  and 
the  guardian  would  undoubtedly  have  had  the  power  to  dis- 
pose of  it  at  its  face  value,  which  would  have  been  equivalent 
to  collecting  and  receiving  the  whole  amount  of  the  demand, 
without  any  order  of  the  court.  The  judgment  could  not  be 
collected  at  the  time,  and  the  court,  which  had  general  super- 
vision of  the  guardian,  found  that  the  price  offered  was  a  good 
one  under  the  circumstances.  We  think  the  probate  court  had 
a  right  to  authorize  the  sale  of  the  judgment  at  what  it  found 
to  be  its  actual  value.  The  guardian,  however,  never  carried 
out  the  order  of  the  probate  court  and  never  delivered  the  as- 
signment to  Perkins,  unless  Beck  was  his  agent  to  make  the 
delivery.  The  rights  of  Perkins  and  the  subsequent  assignees 
must  depend  upon  establishing  an  agency  in  Beck  to  make  the 
delivery  and  receive  the  payment.  Upon  that  question,  the 
burden  of  proof  was  upon  the  defendants,  who  affirmed  the  ex- 
istence of  the  relation  of  principal  and  agent  between  the  guar* 
dian  and  Beck. 

There  is  no  presumption  of  Beck's  authority,  and  one  who 
daims  the  benefit  of  a  contract  made  through  an  ^^*  agent 
has  the  burden  of  proof  when  the  alleged  agency  is  denied.  In 
order  to  prove  the  agency,  the  defendants  were  bound  to  prove 
an  appointment,  either  express  or  implied  from  the  drcum- 
fitances,  or  that  the  guardian  held  Beck  out  as  his  agent 
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anthoiity  to  make  the  deliverj  and  receive  the  payment.  Per«^ 
kins  had  notice  that  Beck  was  not  the  owner  of  the  judgment 
and  was  not  entitled  to  the  proceeds,  but  that  they  belonged 
to  the  guardian,  and  that  Beck  could  only  receive  them  as  agent 
for  the  guardian,  and  it  was  therefore  incumbent  on  him  to  as- 
certain what  Beck's  authority  was.  The  guardian  never  author- 
ized Beck  to  deliver  the  assignment  or  receive  payment,  and 
never  knew  of  the  act  tmtil  it  was  discovered  after  his  discharge, 
shortly  before  this  suit  was  begun.  The  filing  of  the  assign- 
ments with  the  derk  of  the  court  did  not  operate  as  constructive 
notice  to  the  guardian  or  appellant.  They  were  not  required  to 
be  recorded  and  were  not  contemplated  by  the  statute  as  public 
records,  and  would  not  amount  to  constructive  notice  to  anyone: 
Wade  on  Law  of  Notice,  sec.  119;  Bourland  ¥.  County  of 
Peoria,  16  HL  638;  Betser  v.  Rankin,  77  HI.  289.  The  guar- 
dian never  received  any  part  of  the  proceeds  and  never  rati- 
fied the  sale  or  the  act  of  Beck  in  any  manner.  The  mere 
fact  that  Beck  assumed  to  act  as  agent  in  delivering  the  as- 
signment and  receiving  the  payment,  without  the  knowledge 
or  subsequent  ratification  of  the  guardian,  was  not  sufficient  to 
prove  the  agency.  It  is  beyond  question  that  the  guardian 
never  held  Beck  out  as  having  authority  to  receive  payment, 
unless  it  was  by  the  single  act  of  leaving  the  assignment  for 
safekeeping  in  the  vault  of  a  corporation  of  which  Beck  was 
the  manager,  and  the  only  reason  Perkins  had  for  assuming 
that  Beck  was  the  agent  of  the  guardian  was  that  he  had  posses-- 
sion  of  the  assignment.  Beck  was  not  an  attorney  or  broker, 
and  the  sale  of  judgments  was  not  within  the  scope  of  the  usual 
business  carried  on  by  him,  from  which  an  inference  of  author- 
ity might  arise.  It  is  true,  that  ^^^  where  a  person  has  pos- 
session of  a  promissory  note  which  is  due  and  payable,  it  may 
be  inferred  that  he  has  authority  to  receive  payment  of  it: 
Stiger  V.  Bent,  111  HL  328.  But  authority  to  receive  payment 
cannot  be  inferred  from  possession  when  the  paper  is  not  due: 
Fortune  v,  Stockton,  182  HI.  464,  66  N.  E.  367.  And  the  mere 
possession  of  personal  property  does  not  generally  authorize  an 
inference  of  power,  as  agent,  to  sell  it  and  receive  the  proceeds, 
fio  far  as  appears,  Perkins  made  no  inquiry  as  to  Beck's  au- 
thority, but  from  the  mere  possession  of  the  paper  dealt  with 
him  and  paid  with  a  check  payable  to  the  order  of  Beck.  He 
thereby  put  it  in  the  power  of  Beck  to  misapply  the  proceeds 
and  defraud  the  guardian.    He  might  have  protected  himself 
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by  inquiry  or  by  making  the  check  payable  to  the  order  of  the 
guardian.  There  was  no  previous  course  of  dealing  recognized 
or  acquiesced  in  by  the  guardian  from  which  authority  could 
be  inferred  and  no  other  relation  out  of  which  an  agency  or- 
dinarily arises^  and  we  cannot  regard  the  alleged  agency  proved 
by  the  mere  fact  that  Beck  had  possession  of  the  assignment. 
Neither  was  there  any  evidence  that  the  guardian  held  Beck 
out  as  his  agent  with  authority  to  make  the  delivery  and  re- 
ceive the  proceeds.  Where  one  party  holds  another  out  as  his 
agent  with  authority  to  do  an  act,  he  is  bound  by  the  act  of 
the  agent  on  the  ground  of  estoppeL  The  guardian  left  the 
assignment  with  the  corporation  merely  for  safekeeping,  and 
Beck  possessed  himself  of  it  wrongfully,  and  delivered  it  in 
fraud  of  the  rights  of  the  guardian  and  appellant.  Beck  knew 
that  he  had  no  authority  to  deliver  the  assignment,  as  is  clearly 
shown  by  his  conduct.  He  told  the  guardian,  eight  months 
after  he  had  received  the  proceeds,  that  there  was  no  prospect 
of  selling  the  judgment,  and  kept  informing  appellant  and 
her  mother  that  the  judgment  would  probably  be  paid  to 
them  some  time  in  the  future.  The  transaction  by  Beck 
was  fraudulent,  and  it  was  essential  for  defendants  to  ^^^ 
show  that  Perkins  believed  in  the  existence  of,  and  relied 
upon,  the  agency  and  authority  of  Beck,  and  that  he  had 
no  notice  of  the  fraud.  It  was  agreed  by  counsel  that  Pear* 
son  would  testify  that  he  purchased  the  judgment  from  Mc- 
Bean  in  good  faith  and  for  value,  and  with  no  knowledge  ot 
any  defect  iii  McBean's  title,  and  that  he  was  advised  of  the 
state  of  the  record.  There  was  no  evidence  on  the  same  ques- 
tions as  to  Perkins,  the  only  evidence  being  that  he  gave  the 
check  payable  to  the  order  of  Beck  and  received  the  assign- 
ment. The  equities  of  the  case  are  with  the  appellant,  and  if 
Perkins  did  not  get  title  to  the  judgment,  those  claiming 
through  him  obtained  none.  The  judgment  was  not  assign- 
able, and  all  that  could  be  transferred  was  an  equitable  title: 
Hughes  V.  Trahem,  64  IlL  48.  The  alleged  agency  of  Beck 
for  the  guardian  was  not  proved.  There  was  no  express  ap- 
pointment or  authority  conferred  or  intended  to  be  conferred. 
There  was  no  previous  course  of  dealing,  relation  of  the 
parties,  usual  employment,  or  other  circumstance  from  which 
an  appointment  coidd  be  fairly  implied.  The  guardian  did 
nothing  which  ought  to  estop  him  as  having  held  out  Beck  as 
his  agent. 
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Appellant  has  a  right  to  have  the  assignments  set  aside 
and  to  collect  her  judgment.  Neither  Beck  nor  the  People's 
Casualty  Claim  Adjustment  Company  is  a  party  to  this  suit, 
and  any  right  of  Pearson  or  other  assignee  of  the  judgment, 
as  against  them  or  either  of  them,  to  any  part  of  the  proceeds 
of  the  judgment  when  collected,  will  not  be  affected  by  the 
decree.  If  there  are  any  equities  between  them,  they  may  be 
enforced  in  some  other  proceeding. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
iuperior  court  are  reversed,  and  the  cause  is  remanded  to  the 
superior  court,  with  directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  bilL 
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tata. 
4.    Contracta  to  Perform  Act  of  Peraonal  BaniOt 

to  Guardian. 

6.  Purchaae  of  Claim  Ag^ainat  Batata. 

6.  Purchaae  of  Outatanding  Title. 

7.  Purchase  in  Name  of  Guardian  with  Tunda  ef 
Ward. 

8.  Payment  of  Guardian'a  Bebt  with  Tonda  ef 
Ward. 

9.  Tracing  Funds  Converted  by  Guardian. 
10.    Purchase  by  Guardian  of  Ward'a  Property. 

Over  Beal  Property  of  Ward, 
a.    Possession. 

1.  General  Bule. 

2.  Possession  of  Guardian  is  Poaaesaion  of  WaxC 
Ow    Leaaes. 

1.    General  Bule. 

3.  Limite'd  to  Tsrm  of  Guardianahipw 
e.    Bents  and  Profits, 
d.    Transactions  Changing  Nature  of  Eatatib 

1.  General  Bule. 

2.  Bule  in  England. 
8.  Inherent  Power  of  Court  to  Oxdiib 

4.  Sale  of  Bealty. 

5.  Investment  in  Bealty. 

6.  Improvementa. 

7.  Bepairs. 

8.  Equitable  Converaioa. 
a.    Xortgagea. 
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Z.    Introdnctorjr. 

a.  Piamit  Zmportance  of  Sabjeet— The  relatloii  of  fnardtan  and 
ward  haa,  both  In  BnglancD  and  In  America,  been  made  the  inbjeet 
of  a  Tery  coosldeTable  amonnt  of  legislation.  The  general  nature 
of  the  relation  and  of  the  powers  and  duties  of  the  parties  thereto* 
nevertheleas,  remains  to  a  great  extent  the  same  as  at  common  law. 
Much  of  the  legislation  referred  to  is  merely  declaratory  of  the  law 
as  it  previously  existed,  and  even  where  the  effect  of  the  statute 
law  Is  to  change  the  common  law  of  the  subject,  the  latter  has  by 
no  means  lost  its  importance.  For  while,  in  so  far  as  the  statute 
goyems  any  particular  portion  of  the  subject,  it  excludes  the  general 
law  (Bunnell  y.  Bunnell,  23  Ky.  Law  Rep.  800,  G4  S.  W.  420;  Rannel» 
y.  Yerger,  80  Mo.  474),  as  to  other  matters  it  is  well  settled  the  com* 
mon  law  atill  controls:  In  re  Thomas'  Estate,  26  Cola  110,  Sd  Pae. 
907;  Schmidt  y.  Shayer  (principal  case),  196  111.  108,  ante,  p.  250, 
63  N.  B.  666;  Schmidt  y.  McBean,  98  lU.  App.  421;  Wright  T. 
Comleyf  14  111.  App.  561.  The  practical  importance,  therefore^  at 
the  present  day,  of  determining  the  powers  with  which  a  guardian 
was  clothed  by  the  common  law,  is  both  obyious  and  reaL 

b.  Scope  of  Note. — ^In  the  following  note  no  attempt  will  be 
made  to  treat  of  the  powers  of  special  guardians,  Joint  guardians 
or  guardians  ad  Utem,  nor  of  the  powers  of  a  general  guardian  in' 
proceedings  (such  as  sales  of  realty)  conducted  entirely  under  the 
direction  of  a  court,  nor  in  relation  to  mere  matters  of  practice, 
such  as  the  right  to  appear  for  and  represent  the  ward  in  court, 
to  bring  suit  in  his  own  name,  etc  With  these  exceptions,  how- 
eyer,  the  powers  of  a  general  guardian  at  common  law  will  be 
oonsidered. 

U.    yivtiip  of  GuardiaBships. 

a.  In  OeneraL— There  were  Icnown  to  the  common  law  no  leas 
than  ten  distinct  classes  of  guardianship,  each  different  from  the 
others,  either  in  the  mode  at  appointment  of  the  guardian,  or  In 
the  powers  possessed  by  him.  These  were  guardianship  In  socage^ 
guardianship  in  chiyalry,  guardianship  by  nature  and  for 
nurture,  chancery  guardianship,  guardianship  hy  appointment  of 
the  eodeslaatical  courts,  guardianship  by  special  custom,  guardian- 
ship  by  tiecCion  of  the  infant,  and  guardianship  by  prerogatlye 
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(applicable  only  to  the  royal  family).  In  addition  to  these^  there 
were  sraardlanehipB  created  by  statate,  which  drew  to  thems^yes 
by  way  of  analogy  the  powers  held  by  other  guardians  at  the 
common  law,  and  so  become  important  in  this  connection. 

Of  the  guardianships    above  named,  many  have  ceased  to  exist 
with  the  feudal  tenure  or  other  now  obsolete  conditions  which  gave 

them  birth,  and  the  learning  connected  with  them  is  now  Taluable 
only  for  its  historic  interest.  Others  were  even  at  the  early  com- 
mon law  comparatively  unimportant  It  will  be  necessary,  there- 
tore,  to  first  brlefiy  consider  the  nature  of  the  various  guardianships 
-existing  at  common  law.  In  order  that  the  field  may  be  deaied 
for  a  consideration  of  those  whose  powers  are  of  present  day  im- 
portance 

b.  ''Common-law^  GnardianslilpB. — Of  the  numerous  classes  of 
•^gnardlanships  known  to  the  common  law,  but  five  owe  their  origin 
^to  it  These  are  guardianships  in  chivalry,  in  socage,  by  nature 
^and  for  nurture,  and  guardianship  by  election  of  the  Infant 

1.  Ouardian  in  OMvalry.— A  guardian  in  chivalry  became  such 
vpon  the  death  of  his  tenant  holding  by  knight's  service,  and 
lield  until  his  ward.  If  a  male^  reached  the  age  of  twenty-one;  if  a 
female,  the  age  of  fourteen.  The  guardian  in  chivalry  had  the 
Tight  to  the  custody  of  the  ward's  person,  and  the  right  to  take 
the  profits  of  his  land,  as  recompense  for  the  loss  of  knight  ser- 
'▼loe.  He  was  bound  to  provide  for  his  ward's  support  and  educa- 
tion, and  to  restore  him  to  his  lands  on  the  termination  of  the 
^guardianship:  Bond  v.  Lock  wood,  33  111.  212;  Ck>mbs  ▼.  Jackson, 
3  Wend.  158,  19  Am.  Dec.  568;  Bacon's  Aibrldgment,  tit  ^Guard- 
lan,**  A.  I,  1.  This  spedes  of  guardianship  is  obviously  an  in- 
cident of  feudal  tenure,  and,  like  the  latter,  Is  unknown  to  our 
law:  Webster  v.  Oonley,  46  111.  13^  92  A^n.  Dec.  234;  It  will, 
therefoire^  call  for  no  further  consideration  hereinafter. 

S.    Onardlans  in  &k>cag«. 

A.  In  General. — Guardianship  in  socage  existed  at  common  law 
where  an  infant  under  fourteen  inherited  lands  held  in  socage, 
^'such  case  the  next  of  blood  to  the  heir  who  could  by  no  pos- 
sibility inherit  the  socage  estate  with  respect  to  which  the  guardian- 
ship aro&e  became  guardian.  If  there  was  one  or  more  In  com- 
mon degree  of  relationship,  he  who  first  obtained  possession  of  the 
dnfant  generally  had  custody  of  him.  The  guardian  in  socage  had 
the  custody  of  the  person  and  lands  of  the  heir  until  the  latter 
ceached  the  age  of  fourteen,  when  he  might  choose  a  guardian  for 
iilmself.  The  guardian  In  socage^,  however,  held  his  guardianship 
«ntll  the  Infant  exercised  his  right  of  appointment  or  reached  the 
age  of  twenty-one:  Hall  v.  Lay,  2  Ala.  529;  Bond  v.  Lockwood,  83 
lU.  212;  Hutchins  v.  Dresser,  26  Me.  76;  Snook  y.  Sutton,  10  N.  J. 
L.  138;  Emerson  v.  Splcer,  46  N.  Y.  594;  Foley  v.  Mutual  Life  Ina. 


i^pril,  1902.]  Schmidt  t;.  Shavkb.  268 

Co.,  188  N.  Y.  333,  34  Am.  St  R«p.  456,  34  N.  B.  211;  Camlw  r. 
JackBon,  2  Wend.  153,  19  Am  Dec.  56& 

B.  Custody  of  Ward.— The  gnardian  In  socage  had  the  rtprht  to 
the  custody  of  his  ward,  and  might  even  at  early  common  law 
recover  the  body  of  his  ward  (as  well  as  his  land)  by  a  writ  of 
right  of  ward:  Bacon's  Abridgment,  tit  •'Guardian,"  (F).  So  he 
might  bring  an  action  in  trespass  for  any  interference  with  the 
ward,  but  as  this  gave  a  right  for  damages  only,  and  did  not  allow 
of  the  recovery  of  the  ward  himself,  and  inasmuch  as  the  writ  of 
right  of  ward  was  ineffectual  in  certain  cases  to  restore  the  ward, 
the  right  of  the  guardian  In  this  respect  was  early  fortified  by 
statute  (Westminster  2,  c.  35).  This  gave  him  a  writ  of  ravish- 
ment of  ward,  by  which  he  recovered  the  body  of  the  heir:  Bacon's 
Abridgment  ''Guardian,"  (F), 

C.  Personal  Property  of  Ward.— With  reference  to  the  authority 
of  the  guardian  in  socage  over  the  personalty  of  his  ward,  there  is 
a  conaiderable  doubt  among  the  authorities.  In  Thomas  v.  Bennett 
56  Barb.  187,  and  Foley  v.  Mutual  Life  Ins.  Co.,  138  N.  Y.  833, 
84  Am.  St  Bep.  456,  34  N.  E.  211,  the  powers  of  a  guardian  in 
socage  over  the  chattels  of  his  ward  are  said  to  have  been  very 
limited,  and  are  confined  in  the  case  last  cited  to  the  custody  aikd 
management  of  such  personalty  only  as  was  used  on  and  connected 
with  the  ward's  land,  viz.,  animals,  implements,  etc.  The  ques- 
tion is,  however,  by  no  means  well  settled  (see  Schouler  on 
Domestic  Relations,  287),  but  at  the  time  when  guardianship  in 
socage  was  general,  the  articles  named  were,  undoubtedly,  the 
most  important  classes  of  personal  property.  See  post  subd.  V,  for 
a  fuller  consideration  of  the  rights  of  a  guardian,  generally,  with 
reference  to  the  personal  property  of  his  ward. 

D.  Beal  Property  of  Ward. — ^The  right  of  the  guardian  in 
socage  to  the  custody  and  management  of  the  ward's  real  prop- 
erty is  undoubted.  Indeed,  a  guardian  In  socage  could  exist  only 
where  the  minor  had  land:  Houghton  v.  Watson,  1  Dem.  Surr.  (N. 
Y.)  299.  Moreover,  the  land  must  have  been  acquired  by  descent 
and  not  by  purc)^se:  Combs  v.  Jackson,  2  Wend.  15;^,  19  Av^ 
Dec.  568;  Quadring  v.  Dowers,  2  Mod.  Rep.  176.  The  guardian  m 
socage  was  recognized  as  having  an  estate  in  the  land  of  his  ward 
(Snook  V.  Sutton,  10  N.  J.  L.  133;  Foley  v.  Mutual  Life  Ins.  Co., 
138  N.  Y.  833,  34  Am.  St  Rep.  456,  34  N.  B.  211),  was  entiUed  to 
its  possession,  might  maintain  trespass  or  ejectment  avow  for 
damage  fea&ant  lease  during  the  period  of  his  guardianship,  and 
grant  copyhold  estates  in  his  own  name:  tiutchlns  v.  Dresser,  26 
Me.  76;  Foley  v.  Mutual  Life  Ins.  Co.,  138  N.  Y.  333,  84  Am.  St 
Bep.  456,  34  N.  B.  211;  Bacon's  Abridgment  tit  "Guardian,"  A,  1, 
2,  G.    See,  for  guardian's  powers  as  to  realty,  post  subd.  XIIL 

In  Sngland,  by  12  Charles  II,  chapter  24,  all  estates  formerly 
beld  In  capite  were  turned  into  estates  held  in  common  socage.^ 
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In  this  eonntry  the  tenure  is  allodial,  and  ^ardlanship  In  socage^  a» 
etich,  does  not»  therefore,  here  exist:  Freeman  t.  Bradford,  6  Port 
270;  Baltimore  etc.  R.  R.  Go.  y.  Taylor,  6  App.  (D.  O.)  269;  Kline 
▼.  Beebe,  6  Conn.  4&4;  Kinney  ▼.  Harrett,  46  Mieh.  87,  8  N.  W. 
708.  The  statutory  in^ardians  which  exist  in  this  conntry  are^ 
however,  based  upon  and  closely  resemble  the  goardian  in  socage: 
Sno<A  y.  Sutton,  10  N.  J.  U  183;  and  in  New  Yatk  that  form  of 
guardianship,  slightly  modified,  has  been  expressly  adopted  by 
statute:  N.  Y.  Rev.  Stats.,  8th  ed.,  p.  2^18,  sec  5;  F<^  ▼.  Mutual 
Life  Ins.  Ck>.,  188  N.  Y.  838,  84  Am.  St  Rep.  466,  M  N.  B.  211; 
Emerson  v.  Spicer,  46  N.  Y.  594;  S.  €.,  65  Barb.  428»  38  How.  Fr. 
114;  Byrne  t.  Van  Hoesen,  5  Johns.  66.  This,  together  with  the 
fact  that  the  powers  of  chancery  guardians  are  in  effect  those  of 
guardians  in  socage  (People  v.  Byron,  3  Johns.  Oas.  59,  and  note 
to  Thompson  y.  Boardman,  18  Am.  Dec.  600),  and  the  similarity 
of  testamentary  guardianship  created  by  12  Charles  II  to  guardian- 
ship in  socage  (Palmer  y.  Oakley,  2  Doug.  (Mich.)  433,  47  Am.  Dec 
41;  Bacon's  Abridgment,  "Guardian,**  A,  3;  Gilbert  y.  8chwenck« 
14  Mees.  &  W.  488,  14  L.  J.  Ex.  317,  9  Jur.  693),  is  sufficient  to 
indicate  the  importance  of  the  common-law  powers  of  guardians 
of  that  class.  Their  powers  are,  in  the  main,  those  of  guardians 
generally  at  common  law,  and  will  therefore  ordinarily  be  treated 
as  such  in  the  following  pages. 

8.  Guardians  by  Nature. — ^At  common  law,  the  father  while 
liying  was  guardian  by  nature  of  his  minor  child:  Kline  y.  Beebe, 

6  Oonn.  494;  State  y«  Banks,  25  Ind.  495;  Barl  y.  Dresser,  30  Ind. 
11,  95  Am.  Dec.  660;  Gamer  y.  Gordon,  45  Ind.  92;  Curie  y.  Curie, 
9  B.  Mon.  809;  Townsend  y.  Kendall,  4  Minn.  412,  77  Am.  Dec. 
534;  In  re  Scarritt,  76  Mo.  565,  43  Am.  Bep.  768;  Jackson  y.  Combs, 

7  Cow.  36;  People  y.  Kearney,  31  Barb.  430;  People  y.  Brooks,  35 
Barb.  85;  Ramsay  y.  Ramsay,  20  Wis.  507;  In  re  Agar-BIUs,  L.  R. 
24  Ch.  D.  317.  Strictly  speaking,  guardianship  ''by  natureMs  ap- 
plicable only  in  the  case  of  the  heir  ai^parent,  in  which  case  the 
guardianship  lasted  until  the  latter  reached  the  age  of  twenty- 
one:  Bowen,  U  J.,  in  re  Agar-BUis,  U  R.  24  Ch.  D.  317-325.  As 
ordinarily  employed,  howeyer,  no  distinction  if  taken  between 
guardianship  of  the  heir  apparent  and  of  other  children,  and  the 
father  is  usually  said  to  be  the  natural  guardian  of  all  his  minor 
children:  Bowen,  L.  J.,  in  In  re  Agar-Bllis»  L.  R.  24  Ch.  D.  317-325. 

Though  it  seems  at  one  time  to  baye  been  doubted  (Kline  y. 
Beebe,  6  Conn.  494;  Perkins  y.  Dyor,  6  6a.  401),  it  is  now  welt 
settled  that  on  the  death  of  the  father  the  mother  succeeds  aa 
natural  guardian:  Blorris  y.  Lowe,  4  Stew.  &  P.  123;  StripUn  y. 
Ware.  36  Ala.  87;  Matthewson  y.  Perry,  37  Conn.  435,  9  Am.  Rep. 
839;  Hammond  y.  Corbett,  60  N.  H.  501,  9  Am.  Rep.  288;  OampbeU 
y.  Campbell,  11  N.  J.  Eq.  268;  People  y.  WUcok»  22  Barb.  178; 
People  y.  Kearney,  81  Barb.  430;  Ramsay  y.  Ramsay,  20  Wla 
607.    On  the  death  of  the  mother  the  grandparents  of  the  iBfan^ 
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when  next  of  kin,  seem  by  the  weight  of  authority  to  succeed  to 
the  guardianship  of  the  ward:  In  re  Benton,  02  Iowa,  202,  64  Am. 
8t  Kep.  540,  eo  N:  W.  614;  Lamar  t.  Mlcon,  114  U.  8.  218,  5  Snp. 
Ct.  Bep.  857.  For  powers  of  natural  guardians  with  reference  to 
the  custody  of  their  wards,  see  post,  subd.  Ill,  a,  2,  IV,  a,  2;  as  to 
eontrol  of  their  estate,  see  post,  subd.  Ill,  a,  2,  Y,  XIII. 

4.  Guardians  by  Kurture.— Guardianship  by  nurture  was,  at 
common  law,  confined  to  the  p^son  of  the  ward,  and  had  no 
reference  whateyer  to  his  estate,  real  or  personal:  Kendall  t. 
Miller,  9  Gal.  591;  Kline  t.  Beebe,  6  Ck>nn.  494;  Perkins  y.  Dyer, 
6  6a.  401;  Kinney  t.  Harrett,  46  Mich.  87,  8  N.  W.  708;  Ross  y. 
Cobb,  9  Yerg.  (Tenn.),  463;  Bacon's  Abridgment,  ''Guardian,"  A,  1, 
4.  It  differed  from  guardianship  by  nature  in  duration,  termina- 
ting absolutely  when  the  ward  reached  the  age  of  fourteen:  Kline 
T.  Beebe,  6  Conn.  494;  Kendall  t.  Miller,  9  Gal.  591.  Sixteen  if 
the  ward  were  a  female:  Per  Bowen,  L.  J.,  in.  In  re  Agar-Ellis,  L» 
R.  24  Gh.  D.  317-835.  Strictly  speaking,  moreoyer,  it  was  applica- 
ble only  to  the  younger  children  and  not  to  the  heir  apparent: 
Bowen,  U  J.,  in  In  re  Agar-Ellis,  L.  R.  24  Gh.  D.  835. 

6.  GuardianB  by  Election  of  the  Infant. — ^In  addition  to  the 
four  ^»ecie8  of  guardianship  already  considered,  there  existed  at 
common  law  a  guardianship  by  election  of  the  infant  An  infant 
under  socage  gruardianship  might  at  fourteen  elect  a  guardian  to 
succeed  the  guardian  in  socage,  and  it  fs  possible  that  this  might 
be  done  in  some  instances  by  an  infant  under  fourteen.  "But," 
•ays  Stephen  in  his  Commentaries,  II,  812,  "the  law  on  this  sub- 
ject is  obscure,  and  as  such  an  election,  at  whatCYer  age  it  is  made, 
will  in  DO  case  supersede  the  authority  of  the  court  to  interfere 
iGt  the  infant's  protection,  this  kind  of  guardianship  is  now  almost 
wholly  disused":  See  Curtis  y.  Rippon,  4  Madd.  462. 

e.    Guardianships  not  Created  by  the  Common  Law, 

1.  Guardianship  by  Custom. — Guardianship  by  cu&tom  was  a 
species  of  guardianship  of  two  kinds— one  applicable  only  to  lauds 
in  copyhold  tenure,  and  the  other  that  founded  upon  special  or 
local  custom,  of  which  the  customs  of  London  and  Kent  were  the 
most  important..  Neither  of  these  require  or  warrant  any  par- 
ticular consideration  here:  See  Bacon's  Abridgment,  tit,  *'<Guardian,'* 
A,  2;  Stephen's  Oommentaries,  II«  815. 

8.    GuardianBliip  by  Appointment  of  the  Ecclesiastical  Courts. 

Of  guardianships  by  appointment  of  the  ecclesiastical  courts  equally 

little  need  be  said.    WhatOYcr  slight  importance  they  may  once 

haYO  possessed  they  haYe  little  or  no  connection  with  the  subject 

under  consideration:  See,  howoYcr,   Stepheiur  Oommentaries,   II, 

tlZ,  note  (b). 

8.    Chancery  Guardiaasliip. 

A.    3b   General. — Chancery   goardianships   stand,   howeYer,   on 

^iilte  a  diflerent  footing.    While  not,  strictly  qieaking,  a  species 
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of  gaardianshlp  existing  at  common  law,  since  it  owed  its  origin 
to,  and  was  almost  wholly  controlled  by,  the  conrt  of  chancery, 
the  powers  conferred  upon  chancery  guardians  bore  a  close  analogy 
to  those  of  the  common-law  guardians  (Pe<^le  r.  Byron,  3  Johns. 
Cas.  69:  note  to  Thompson  t.  Boardman,  18  Am.  Dec  690);  so 
close,  indeed,  that  the  former  class  was  said  by  Kent,  J.,  in  the 
case  last  cited  to  be  a  substitute  for  the  guardian  in  socage.  More- 
over, the  existence  and  powers  of  the  chancery  guardian .  were 
recognized  and  enforced  in  the  common-law  courts,  and  must 
therefore  be  included*  in  any  discussion  of  the  "common-law  powers 
of  guardians.** 

B.  Origin  and  Nature  of. — ^Whaterer  the  conflicting  views  as 
to  the  origin  of  the  Jurisdiction  of  the  court  of  chancery  in  the 
matter  of  the  api>olntment  of  guardian  and  generally  in  the  pro- 
tection of  infants  (as  to  which  see  note  to  Thompson  ▼.  Boardman, 
18  Am.  Dec.  689;  Wellesley  t.  Duke  of  Beaufort,  2  Russ.  1),  the 
legality  of  Its  exercise  Is  now  well  settled.  It  probably  arose 
from  the  delegation  of  authority  by  the  king,  as  parens  patriae, 
to  his  chancellor,  by  virtue  of  which  the  court  of  chancery  secured 
tho  control  and  protective  supervision  of  the  wards  of  the  crown, 
such  as  Infants,  lunatics,  and  idiots:  Taylor  v.  Kilgore,  33  Ala.  214; 
Desqumidre  v.  Williams,  31  Ind.  444;  Townsend  v.  Kendall,  4  Minn. 
412,  77  Am.  Dec.  534;  Wilcox  v.  Wilcox,  14  N.  Y.  675;  Mitchell  v. 
People*s  Sav.  Bank,  20  R.  I.  500,  40  AtL  502;  De  Manneville  T. 
De  Manneville,  10  Yes.  59.  This  control  extended  not  merely  to 
such  guardians  as  were  appointed  by  the  court  of  chancery,  but 
enabled  that  court  to  supervise  the  conduct  of  all  guardians* 
whether  the  relation  was  created  by  natural  tles^  the  common  law 
or  statute:  Townsend  v.  Kendall,  4  Minn.  412,  77  Am.  Dec.  534. 

The  infant  for  whom  a  guardian  is  appointed  by  the  court  of 
chancery  was  called  a  ward  of  court  Except  in  a  few  peculiar  cases 
provided  for  by  statute  (see  Stephens'  Commentaries^  H  314),  an 
infant  not  possessed  of  property  will  not  be  made  a  ward  of  court: 
Wellesley  v.  Duke  of  Beaufort,  2  Kusa.  1.  This  is  ordinarily 
avoided  by  the  simple  expedient  of  settling  a  sum  of  money  upon 
him.  The  fact  that  an  infant  is  not  possessed  of  property  or  is 
not  a  ward  of  the  court  does  not,  however,  interfere  with  the 
right  of  chancery  to  remove  a  guardian  guilty  of  misconduct.  But 
it  cannot,  in  such  case,  provide  any  scheme  for  the  child's  main- 
tenance or  educaUon:  In  re  McGrath  (1893),  1  Gh.  D.  143,  147. 
The  powers  oi  a  guardian  in  chancery  are,  in  general,  those  of 
other  guardians,  and  wUl  be  so  treated  in  the  following  pages. 

4.  Testamentary  Ouardianship.— Testamentary  guardians,  like 
chancery  guardians,  while  not  owing  their  origin  to  the  common 
law  (being  created  by  the  statute  12  Charles  II,  2)»  have  powers 
derived  by  analogy  from  and  very  similar  to  the  guardian  in 
socage  of  the  common  law.    They  have  been  said  to  be  the  same 
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except  in  the  two  partlculani  of  CI)  the  modus  habendl,  and 
(2)  the  term  of  duration  of  the  guardianship:  Palmer  t.  Oakley, 
2  Dong.  (Mich.)  433,  47  Am.  Dec.  41.  There  la,  however,  a  third 
difference  in  the  persona  eligible  as  guardians,  a  guardian  In  socage 
being  necessarily  one  who  could  not  inherit,  while  a  testamentary 
guardian  is  any  person  appointed  by  the  father.  The  provisions  of 
the  statute  giving  rise  to  this  species  of  guardianship  gave  to  the 
father  the  power  to  dispose  by  deed  or  will  of  the  custody  of 
auch  of  hla  children  as  should  be  minors  and  unmarried  at  the 
time  of  bis  death.  The  person  so  appointed  had  the  custody  of  the 
person  and  estate,  real  and  personal,  of  his  ward, 

5.  Guardianship  of  Lunatics,  etc — ^The  guardian  of  a  lunatic, 
or  '^committee"  as  he  was  called,  was  still  another  guardian  known 
to  the  common  law,  but  with  his  powers  derived  from  another 
source:  Symmes  y.  Major,  21  Ind.  443.  Ancientiy,  the  custody 
of  the  persons  and  property  of  idiots  and  lunatics,  or  at  least 
those  who  held  lands,  was  in  the  lord  of  the  fee.  By  statute  (7 
Edward  II,  c  9)  this  power  was  early  confided  in  the  king,  and 
became  part  of  his  power  as  parens  patriae.  By  the  king  this 
authority  over  persons  non  compotes  mentes  was  delegated  to  the 
lord  chancellor,  but  being  a  delegated  and  not  an  Inherent  func- 
tion of  the  court  of  chancery,  its  Jurisdiction  over  the  person  and 
estates  of  a  lunatic  did  not  attach  until  after  an  Inquisition  by  a 
Jury  adjudging  the  party  insane:  Hamilton  v.  Traber,  78  Md.  20^ 
44  Am.  St  Rep.  258,  27  Ati.  229. 

At  common  law  the  powers  of  the  committee  were  extremely  lim- 
ited. They  were  restricted  to  the  preservation  of  the  estate,  and 
to  the  ai>plication  of  the  rents  and  income  to  the  proper  support 
and  maintenance  of  the  ward:  Hamilton  v.  Traber,  78  Md.  20,  44 
Am.  St  Kep.  258,  27  Ati.  229.  He  was  a  mere  bailiff  or  curator 
of  the  lunatic's  property,  appointed  by  the  chancellor  for  the 
crown:  Cooper  r.  Wallace,  65  N.  J.  Bq.  192,  36  Ati.  575.  In  Eng- 
land, however,  his  powers  have  been  supplemented  by  various 
statutes,  finally  united  and  added  to  in  the  English  consolidated 
lunacy  act  of  1890.  For  a  consideration  of  the  powers  of  such 
ofi^cer  at  common  law,  in  any  particular  respect,  see  the  various 
subdivisions  hereinafter* 

TTT     General  Nature  and  Extent  of  Chiardianship. 

a.  Hatters  Covered  by. 
1.  In  General— Person  and  Estate  of  Ward.— In  general  and  In 
the  absence  of  statute,  the  word  "guardian,"  without  words  of 
limitation,  describes  one  charged  with  the  care  and  custody  of  both 
the  person  and  the  property  of  the  ward:  Burger  t.  Prakes,  OT 
Iowa,  460,  23  N.  W.  74«,  25  N.  W.  725.  A»d  wherever  it  may 
l>e  done  without  injury  to  the  welfare  of  the  ward,  the  guardian- 
ship of  his  person  and  estate  will  be  placed  in  the  hands  of  one 
guardian.     As  is  said  in  Tenbrook  v.  McColm.  12  N.  J.  U  97: 
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*'From  A  8e|>aration  of  these  duties,  while  rery  little  benefit  can 
be  antlcfpetedt  many  inconveniences  and  considerable  increase  of 
expense  must  necessarily  follow*':  See,  also,  In  re  Ross,  63  N.  J. 
E}q.  344,  35  Atl.  48.  Nevertheless,  these  duties  were  at  times 
separated;  as  where  a  suit  was  pendincTf  a  guardian  of  the  per- 
son only  was  appointed  by  chancery:  2  Kenfs  Commentaries,  227. 

2,  Katnral  Guardianship  Extends  only  to  Person  of  Ward.— 
There  seems  at  one  time  to  have  been  considerable  conflict  among 
the  authorities  as  to  the  right  of  the  father  (and  on  his  death  of 
the  mother)  as  natural  guardian  of  his  infant  children,  to  the 
possession  and  management  of  the  property  of  the  latter.  By  some 
a  distinction  was  attempted  between  his  control  od  the  child's 
realty  and  of  his  personalty,  allowing  him  the  former,  while 
denying  him  any  power  over  the  latter:  Curie  t.  Curie,  9  B.  Mon. 
809;  see,  also,  Jackson  t.  Combs,  7  Cow.  86.  Others  held  that  the 
natural  guardian  had  control  of  the  infant's  estate,  real  and  per- 
sonal: Hall  V.  Lay,  2  Ala.  529;  Api>eal  of  Selden,  81  Conn.  548: 
McKee  v.  Hann,  9  Dana,  526.  See,  also^  Barbee  v.  Williams,  4 
Heisk   522;  1  Blackstone's  Commentaries,  461. 

It  is  now  well  settled  that  the  father  or  mother,  as  natural 
guardian,  or  as  guardian  for  nurture,  is  guardian  of  the  person 
only,  and  has  no  power  of  custody  or  control  over  the  estate,  real 
or  personal,  of  the  ward:  Isaacs  t.  Boyd,  6  Port  388;  Capal  v.  Mc- 
Millan, 8  Port  197;  Nelson  t.  Cover,  84  Ala.  565;  Kendal!  r.  Mil- 
ler, 9  Cal.  591;  McNeU  v.  First  Cong.  Soc.,  66  Cal.  105.  4  Pac.  1096; 
Kline  v.  Beebe,  6  Conn.  494;  Linton  v.  Walker,  8  Fla.  144,  71  Am. 
Dec.  105;  Perkins  v.  Dyer,  6  Ga.  401;  Chio  etc.  R.  Co.  v.  Tlndall, 
13  Ind.  366,  74  Am.  Dec.  259;  May  v.  Calder,  2  Mass.  65;  Kinney 
T.  Harrett  46  Mich.  87,  8  N.  W.  708;  Sherwood  T.  Neal,  41  Mo. 
App.  416;  Campbell  v.  Campbell,  11  N.  J.  Eq.  268;  Hyde  r.  Stone, 

7  Wend.  354,  22  Am.  Dec.  582;  Fonda  v.  Van  Home,  15  Wend. 
631,  30  Aim.  Dec.  77;  People  v.  Kearney,  31  Barb.  430;  Houghton 
T.  Watson,  1  Dem.  Surr.  (N.  T.)  299;  Ross  v.  Cobb,  9  Terjr.  463; 
Miles  V.  Korgler,  10  Yerg.  10,  80  Am.  Dec.  425;  Hayne  t.  Hall,  6 
Humph.  290,  42  Am.  Dec.  427;  Barbee  t.  Williams,  4  Heisk.  522; 
Byrne  v.  Love,  14  Tex.  81;  Harmer  T.  Morris,  McLean,  44,  Fed. 
Cas.  No.  6076;  Bagally,  J.  Au,  in  In  re  Marquis  of  Salisbury,  etc^ 
L.  R.  2  Ch.  D.  29. 

A  guardian  by  nature  has,  therefore,  no  power  to  sell  the  real 
(McNeU  T.  First  Cong.  Soc,  66  CaL  106,  4  Pac.  1096L  or  personal 
property  of  his  ward:  Porter  y.  Tudor,  9  Conn.  411;  McCarty  v. 
Rountree,  19  Mo.  845  (under  statute).  He  cannot  bring  ejectment 
to  recover  the  ward's  estate,  since  he  has  not  as  natural  guardian 
merely,  any  right  to  its  possession:  Kinney  v.  Harrett  46  Mich.  87* 

8  N.  W.  70&  For  the  same  reason  he  cannot  lease  the  ward's 
land:  May  y.  Calder,  2  Mass.  56;  Darby  y.  Anderson,  1  Nott  ft  McO. 
869.  He  Is  not  entitled  to  receive  payment  of  a  dlstributlTe  share 
due  his  ward:  Isaacs  y.  Boyd,  5  Port  388;  and  receipt  of  payment 
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hj  the  nataral  guardian  and  an  attempted  discharge  by  him  of  a 
sum  owing  to  his  ward  will  be  wholly  ineffectual:  Linton  t.  Walker, 
8  Fla.  144,  71  Am.  Dec.  105.  If,  however,  a  father  does  deal  with 
the  estate  of  his  ward,  he  may  be  made  to  account  for  the  profits 
so  received:  Linton  v.  Walker,  8  Fla.  144,  71  Am.  Dec  105;  Van 
Bpps  T.  Tan  Deusen,  4  Paige,  64,  25  Am.  Dec.  516. 

b.  Assignability  of  .—The  now  obsolete  guardianship  in  chivalry 
seems  to  have  been  the  only  one  of  the  numerous  species  of 
guardianship  which  was  assignable  by  the  guardian,  due  to  the 
fact  that  it  alone  existed  for  the  benefit  of  the  guardian,  rather 
than  that  of  the  ward:  Byrne  v.  Love,  14  Tex.  81;  Villareal  v. 
Hellish,  2  Swanst  533.  A  guardian  in  socage  could  not  as- 
sign his  office:  Byrne  v.  Love,  14  Tex.  81;  it  being  considered  a 
personal  trust;  as  were  also  guardianship  in  chancery  and  testa- 
mentary guardianship:  Taylor  v.  Jeter,  38  Ga.  105,  81  Am.  Dec. 
202;  Byrne  v.  Love^  14  Tex.  81;  Reynolds  v.  Tyneham,  9  Mod.  40, 
4  Kown  ParL  O.  302;  Mellish  v.  De  Ck)sta,  2  Atk.  14.  So  It  is  held 
that  any  contract  by  which  a  father,  as  natural  guardian,  seeks 
to  irrevocaMy  transfer  the  custody  of  his  minor  child  to  another 
Is  void  as  against  public  policy:  In  re  Berenice  Scarritt,  76  Mo. 
566^  43  Am.  Rep.  768;  Weir  v.  Marley,  99  Mo.  484,  12  8.  W.  798; 
State  T.  Libbey,  44  N.  H.  321,^  82  Am.  Dec.  223;  Luppie  r.  Wlnans, 
37  N.  J.  Bq.  246;  State  v.  Baldwin,  5  N.  J.  Eq.  454,  45  Am.  Dec 
399;  People  v.  Mercein,  3  Hill,  399,  38  Am.  Dec.  644;  Swift  v.  Swift, 
34  Beav.  266;  affirmed  in  11  Jur.,  N.  S.,  148,  458;  Reglna  v.  Smith, 
22  L.  J.  Q.  B.  116,  17  Jur.  21.  See,  however,  Bentley  v.  Terry,  59 
Oa.  655,  27  Am.  Rep.  399.  Such  a  contract  Is  revocable  during  the 
life  of  the  father,  and.  as  against  the  mother,  stands  revoked  ab- 
solutely at  his  death:  Moore  v.  Christian,  56  Miss.  408,  31  Am.  ReiK 
875;  De  Jamett  v.  Harper,  45  Mo.  App.  415. 

e.    Nature  of  Powers  of  Guardian. 

1.  Whether  Coupled  with  an  Interest. — As  to  whether  the  office 
of  guardian  is  a  mere  naked  power,  or  whether  it  is  a  power  coupled 
with  an  interest,  there  is  a  decided  conflict  among  the  authorities. 
According  to  one  line  of  cases,  a  guardian,  while  possessed  of  no 
beneficial  interest  in  the  estate  of  his  ward,  is  said  to  have  more 
than  a  mere  office,  and  to  possess  a  power  coupled  with  an  interest 
Holding  this  doctrine  are  England  and  the  states  of  Alabama, 
California,  New  Jersey,  New  York,  Pennsylvania,  Vermont.  Vir- 
ginia: Freeman  v.  Bradford,  5  Port.  270;  Lee  v.  Lee,  65  Ala.  590 
(see,  however,  Hudson  v.  Helmes,  23  Ala.  585);  De  Greayer  v. 
Superior  Court,  117  Cal.  640,  59  Am.  St.  Rep.  220,  49  Pac.  983:  Van 
I><H«n  T.  Everitt,  5  N.  J.  L.  460.  8  Am.  Dec.  615;  People  v.  Byron, 
8  Johns.  Cas.  53;  Pernsler  v.  Mayer,  8  Watts  &  S.  416,  89  Am.  Dec. 
33;  Carskadden  v.  McGhee,  7  Watts  &  S.  140;  Pepper  v.  Stone,  10 
Vt.  427;  Kevan  v.  Waller,  11  Leigh,  414.  36  Am.  Dec.  391;  Truss  v. 
Old.  6  Rand.  556,  18  Am.  Dec.  748;  Ware  v.  Ware,  28  Gratt  670; 


270  American  State  Befobts,  Vol.  89.     [BlinoiB^ 

Klnc^  ▼.  Inhabitants  of  Oakley,  10  Bast,  491.    See,  also,  Palmer  y. 
Oakley,  2  Doug.  (Mich.)  433,  47  Am.  Dea  4. 

The  opposite  view  Is,  howerer,  taken  by  the  conrts  of  Oonnectlcut, 
Massachusetts,  Minnesota,  and  New  Hampshire:  Welles  t.  Oowles, 
4  Conn.  182,  10  Am.  Dec.  115;  Wallis  ▼.  Bardwell,  126  Mass.  366; 
Humphrey  ▼.  Bulsson,  19  Minn.  221;  Newton  t.  Nutt,  58  N.  H.  589; 
Hardy  ▼.  Citizens*  Nat.  Bank,  61  N.  H.  84. 

S.  Title  BsmalTw  In,  Ward.^Though  thus  differing  upon  the 
theoretical  nature  of  the  Interest  of  a  guardian,  the  cases  are  quite 
uniform  to  the  effect  that  the  guardian  does  not  take  legal  title  to 
the  property  of  the  ward.  Whatever  the  powers  of  control  or 
management  exercised  by  the  guardian  over  the  estate  of  the  ward, 
the  legal  title  thereto  remains  in  the  latter.  In  this  respect  the 
guardian  differs  from  the  trustee  proper,  and  from  an  executor  or 
administrator  at  common  law.  The  guardian  **is  appointed  to  take 
charge  of  the  property  and  manage  It  for  the  benefit  of  the  ward; 
but  apparently  the  property  remains  vested  In  the  ward,  to  that 
upon  the  death  or  resignation  of  the  guardian  there  is  no  change 
of  property.  There  Is  a  manifold  distinction  in  this  respect  be- 
tween the  case  of  a  guardian  and  that  of  an  executor  or  admin- 
istrator. The  original  owner  being  dead,  the  personal  property 
must  vest  In  some  one;  and  by  operation  of  law  it  vests  in  the 
executor  or  administrator,  and  is  deemed  so  vested  by  relation 
from  the  death  of  the  owner*':  Shaw,  O.  J.,  in  Oonant  v.  Kendall, 
88  Mlse.  86.  To  the  effect  that  a  guardian,  on  the  other  hand, 
takes  no  title  to  the  property  of  the  ward,  whether  it  be  real  or 
personal,  see  Hudson  v.  Helmes,  23  Ala.  585;  Lee  v.  Lee^  55  Ala* 
590;  Gentry  v.  Owen,  14  Ark.  396,  60  Am.  Dec.  549;  Baltimore  etc 
R.  R.  Oo.,  6  App.  (D.  O.)  259;  Lang  v.  Whitney,  86  Me.  155;  Gonant 
V.  Kendall,  21  Pick.  36;  Mansur  v.  Pratt,  101  Mass.  60;  Wallls  ▼. 
Bardwell,  126  Mass.  866;  Rollins  v.  Marsh,  128  Mass.  110;  Grist  t. 
Forehand,  86  Miss.  69;  Jenkins  v.  Sherman,  77  Miss.  884,  28  South. 
726;  Moore  T.  Hood,  9  Rich.  Bq.  811,  70  Am.  Dec  210.  The  same 
principle  applies  to  the  guardian  or  committee  of  an  insane  per- 
son: CkMper  V.  Wallace,  55  N.  J.  Bq.  192,  86  AjtL  575;  Kent  v.  WesU 
83  App.  Dlv.  112,  53  N.  T.  Supp.  244. 

8.  Title  to  Negotiable  Paper  Payable  to  Gkutrdlan.— Where, 
however,  a  checlc,  promissory  note  or  other  chose  In  action  is  by  its 
terms  made  payable  to  a  guardian,  the  latter  takes  the  legal  title 
thereto,  although  it  be  for  a  debt  due  the  ward.  "In  general,  the 
legal  title  to  tangible  personal  property  is  in  the  ward,  but  if  the 
property  be  a  chose  in  action  as  a  promissory  note  payable  to  the 
guardian  by  name,  the  legal  title  by  the  nature  and  form  of  the 
Instrument  is  in  the  guardian.  The  common  law  required  every 
note  or  bill  to  be  made  payable  to  bearer  or  to  some  certain  payee, 
and,  when  to  a  certain  person  named,  he  thereby  became  the  holder 
of  the  legal  title,  and  could  alone  sue  upon  if*:  Jenkins  v.  Sherman, 
77  Miss.  881,  28  ^uth.  72G.    To  the  same  effect,  see    Gentry  v. 
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Owen,  14  Ark.  898,  00  Am.  Dec.  549;  Fountain  t.  Anderson,  8S  Oa. 
872;  Yillalonga  v.  Hicka,  18  S.  O.  163;  Wheelock  ▼.  Wbeelock,  5 
Vt.  438.  See  aa  to  power  of  sniardian  to  assign  choses  In  action, 
post,  subd.  V,  b,  2.  As  to  right  to  take  notes,  etc.,  payable  to  him- 
self for  debts  due  the  ward,  see  post,  subd.  VII,  e,  2. 

d.    Outside  Jurisdiction  of  Guardian's  Appointment. 

1.  General  Bule. — ^At  common  law,  the  power  of  a  guardian  is 
purely  local,  and  is  confined  to  the  state  or  country  In  which  his 
authority  arises.  "Except  as  to  a  matter  of  comity,  and  to  a  very 
limited  extent,  guardians  appointed  In  one  state  are  not  recognized 
as  such,  or  as  haying  any  power  or  authority  in  any  other  state"  t 
In  re  Nickel's  Estate,  21  Ney.  462,  34  Pac.  250.  To  the  same  effect,. 
Grlmmet  y.  Wltherlngton^  16  Ark.  377;  Earl  y.  Dresser,  80  Ind. 
11,  96  Am.  Dec  660,  and  monographic  note,  666;  Duncon  y.  Petty» 
8  I>ana,  223;  Burnet  y.  Burnet,  12  B.  Hon.  823;  Succession  of  Shaw, 
18  La.  Ann.  265;  Kraft  y.  Wlckey,  4  Olll  &  J.  332,  23  Am.  Dec. 
609;  Woodworth  y.  Spring,  4  Allen,  321;  In  re  Rice,  42  Mich.  528, 
4  N.  W.  284;  Leonard  y.  Putnam,  61  N.  H.  247,  12  Am.  Rep.  106; 
Borers  y.  McLean,  31  Barb.  304,  10  Abb.  Pr.  306;  Morrell  y.  Dickey, 
1  Johns.  GlL  153;  West  y.  Gunther,  3  Dem.  Surr.  (N.  Y.)  386;  Ex 
parte  Dawson,  3  Bradf.  130;  Mitchell  y.  People's  Say.  Bank,  20  R. 
I.  500,  40  AtL  502;  Vincent  y.  Stark,  45  Wis.  458;  Hoyt  y.  Sprague, 
103  U.  8.  613;  Morgan  y.  Potter,  157  XT.  8.  195,  15  Sup.  Gt  Rep. 
690;  Smith  y.  Madden,  78  Fed.  833;  Curtis  y.  Smith,  6  Blatchf.  537, 
Fed.  Gas.  No.  3506;  Powers  y.  Mortee,  Fed.  Gas.  No.  11,362;  In  re 
Dawson,  2  Smale  &  G.  199,  1  Jur.,  N.  S.,  86.  Townsend  y.  Kendall, 
4  Minn.  412,  77  Am.  Dec.  534  would  seem  to  be,  in  a  measure, 
opposed  to  this  ylew.  That  case  may,  perhaps,  be  reconciled  with 
the  authorities  aiboye  cited  on  the  ground  that  the  powers  of  a 
foreign  guardian  were  In  Minnesota  recognized  by  statute.  At  any 
rate,  the  rule  is  well  established  that  the  appointment  of  a  guardian 
confers  no  extraterritorial  authority  upon  him. 

This  common-law  rule  Is  not  altered  by  the  proylslon  of  the  fed- 
eral constitution  requiring  that  ''full  faith  and  credit  shall  be  glyen 
in  each  state  to  the  public  acts,  records  and  Judicial  proceedings  of 
eyery  other  state.  •  .  •  .  The  constitution  does  not  confer  any  new 
power  upon  the  states,  but  it  Intends  simply  to  regulate  the  effect 
of  their  acknowledged  Jurisdiction  over  persons  and  things  within 
their  territory.  It  does  not  make  foreign  Judgments  domestic  Judg- 
ments to  all  Intents  and  purposes  but  only  gives  a  general  faith, 
credit  and  validity  to  them  as  evidence":  Leonard  y.  Putnam,  51 
N.  H.  247,  12  Am.  Rep.  106. 

8,  Bight  of  Foreign  Guardian  to  Custody  of  Ward. — In  the 
absence  of  the  exercise  of  comity  by  the  courts  of  the  local  Juris- 
diction, a  foreign  guardian  has  no  legal  right  to  the  custody  of  his 
ward  outside  the  Jurisdiction  of  his  appointment  This  is  well 
illustrated  in  the  case  of  Woodworth  v.  Spring,  4  Allen,  321.    In 
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that  case  a  gnaMfan  had  been  appointed  in  Dllnols  for  a  child  ther» 
domiciled,  and  had  consented  that  the  latter  go  to  Massachusetts, 
not  Intending,  however,  that  the  child  should  lose  its  domicile. 
Without  the  knowledge  of  the  Illinois  gnardian,  a  gaardlan  was 
appointed  in  Massachusetts.  In  considering  the  rights  of  the 
respective  guardians  in  the  absence  of  comity,  and  as  a  matter  of 
ctrlctly  legal  right,  the  court,  speaking  through  Blgelow,  C.  J.,  says 
with  reference  to  the  power  of  the  foreign  guardian  to  assume  cus- 
tody of  the  ward:  "Every  sovereignty  exercises  the  right  of  deter- 
mining the  status  or  condition  of  persons  found  within  its  jurisdic- 
tion. The  laws  of  a  foreign  state  cannot  be  permitted  to  Intervene  to 
affect  the  personal  rights  or  privileges  even  of  their  own  citizens, 
while  they  are  residing  otf  the  territory  and  within  the  Jurisdiction 
of  an  independent  government.  Effect  may  be  given  by  way  of 
comity  to  such  laws  by  the  judicial  tribunes  of  other  states  and 
countries;  but  ex  proprio  vigore,  they  cannot  liave  any  extrater- 
ritorial force  or  operation.  .  •  •  .  These  wellnsettled  principles  are 
founded  on  the  necessity  of  securing  and  preserving  to  every  state 
the  exclusive  sovereignty  and  Jurisdiction  within  its  own  territory 
and  avoiding  the  confusion  and  conflict  of  rights  and  remedies 
which  would  ensue  from  attempting  to  give  extraterritorial  effect 

to  the  varying  laws  of  different  countries An  administrator 

appointed  under  the  laws  of  a  foreign  state  cannot  act  as  such  in 
this  commonwealth.  Nor,  for  like  reasons,  can  a  guardian  ap- 
pointed by  virtue  of  the  statutes  of  another  state  exercise  any 
authority  over  the  person  or  property  of  his  ward.  His  rights  and 
4  powers  are  strictly  local,  and  circumscribed  by  the  Jurisdiction  cA 
the  government  which  clothed  him  with  the  office.  So  far,  there- 
fore, as  the  claim  of  the  petitioner  to  the  custody  of  the  clilld  in 
the  present  case  rests  on  a  supposed  rightful  authority  to  control 
his  person  in  this  commonwealth,  by  virtue  of  his  appointment  as 
guardian  in  the  state  of  Illinois,  it  Is  not  supported  ^ther  on 
principle  or  authority.  He  cannot  assert  his  territorial  power,  de  Jure, 
In  our  courts,  or  within  our  territory."  To  the  same  effect  are  In  re 
Rice,  42  Mich.  528,  4  N.  W.  284;  Johnston  v.  Beattle,  10  Olark  &  F. 
42;  In  re  Dawson,  2  Smale  &  G.  199,  1  Jur.,  N.  S.,  86.  See» 
however,  Townsend  v.  Kendall,  4  Mlnn^  412,  77  Am.  Dec.  534. 

3.  Bight  to  Sue,  etc..  In  Foreign  Courts.— The  same  principle 
governs  the  right  of  a  guardian  to  sue  or  his  liability  to  be  sued  in 
a  Jurisdiction  foreign  to  that  of  his  appointment:  Potter  t.  Hlscox, 
80  Conn.  508;  Kraft  v.  Wickey,  4  6111  &  J.  832,  23  Am.  Dec.  568; 
Morrel  v.  Dickey,  1  Johns.  Ch.  153;  Clendennlng  v.  Conrad,  91  Va. 
410,  21  S.  E.  818;  Vincent  v.  Stack,  45  Wis.  458;  Morgan  v.  Potter, 
157  U.  S.  195,  15  Sup.  Ct  Bep.  590;  Smith  v.  Madden,  78  Fed. 
833.  See,  however,  McClelland  v.  McClelland,  66  Tenn.  (7  Baxt) 
210.  And  it  has  been  held  In  analogy  to  the  case  of  a  foreign 
executor  or  administrator  that  a  guardian  appointed  by  the  courts 
ot  one  state  cannot  maintain  an  action  as  such  even  In  the  courts 
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of  the  United  States,  held  in  anotlier  state:  Smith  y.  Madden,  78 
Fed.  833;  Morgan  v.  Potter,  157  TJ.  a  195,  15  Sup.  Ct  Rep.  590. 
In  Virginia,  while  recognizing  the  general  rale  that  a  guardian  can- 
not be  sued  as  such  out  of  the  Jurisdiction  in  which  he  qualified, 
an  exception  to  the  rule  Is  established  where  such  a  guardian  is 
actually  within  the  state  with  the  assets  which  it  Is  sought  to 
reach:  Clendenning  y.  Conrad*  91  Va.  410,  21  S.  S.  818. 

4.  Property  in  Foreign  Jurisdiction. — A  foreign  guardian  hajt, 
therefore,  no  power  as  such  to  collect  a  debt  due  his  ward  in  a 
jurisdiction  other  than  that  of  his  appointment:  Potter  v.  Hlscoz, 
30  Conn.  508;  Burnet  v.  Burnet,  12  B.  Mon.  323;  Martin  y.  Stevens, 
30  Miss.  159.  (In  Scott  y.  Bentley,  1  Kay  &  J.  281,  24  L.  J.  Ch. 
244,  1  Jur.,  N.  S.,  394,  It  was  held  that  the  committee  of  an  insane 
person  appointed  such  In  Scotland  might  recover  and  give  a  good 
discharge  for  an  annuity  due  his  ward  in  England.  The  court 
(Vice-chancellor  Sir  W.  Page  Wood),  however,  conisidered  It  doubt- 
ful whether  a  guardian  of  a  minor  had  this  right).  If,  however, 
he  does  collect,  he  may  be  made  to  account  for  the  moneys  so 
received:  Martin  y.  Stevens,  80  Miss.  159;  and  a  payment  to  such 
foreign  guardian  will  operate  as  a  payment  to  the  ward,  and  will 
discharge  the  debtor  if  by  the  law  of  the  estate  in  which  the 
guardian  was  appointed  he  Is  entitled  to  receive  i>ayment,  but  not 
where  he  has  no  such  power  in  the  state  of  his  appointment: 
Wuesthoflf  y.  Germania  life  Ins.  Co.,  107  N.  Y.  580,  14  N.  B.  811.  So 
a  guardian  appointed  in  one  state  has  no  power,  de  Jure,  to  collect  a 
distributiye  share  or  legacy  due  his  ward  In  another  state:  Grimmett 
y.  Witherington,  16  Ark.  377,  63  Am.  Dec.  66;  Morrell  v.  Dickey,  1 
Johns.  Ch.  153;  Rogers  v.  McLean,  31  Barb.  304,  10  Abb.  Pr.  306;  nor 
to  recover  property  from  the  hands  of  the  local  guardian,  executor 
or  administrator:  Earl  v.  Dresser,  30  Ind.  11,  95  Am.  Dec.  660; 
Powers  y.  Mortee,  Fed.  Cas.  No.  11,362.  A  guardian  cannot  trans- 
fer real  property  belonging  to  his  wards  situated  in  a  foreign  state: 
McNeil  v.  First  Cong.  Soc,  66  Cal.  105,  4  Pac.  1096;  nor  can  he 
bind  such  land  by  any  act  of  his  such  as  giving  consent  to  a  pro- 
bate sale:  Wilson  v.  Hastings,  66  Cal.  243,  5  Pac.  217.  It  is  never- 
theless his  right  and  duty  to  receive  in  the  state  of  his  appoint- 
ment such  sums  as  may  be  due  his  ward,  from  whatever  source 
derived,  and  he  may  therefore  receive  money  secured  from  the 
sale  of  lands  in  other  states:  Duncan  v.  Petty,  3  Dana,  223.  In 
Ross  y.  Southwestern  Ry.  Co.,  53  Ga.  514,  it  is  held  that  a  guardian, 
if  permitted  by  the  law  of  the  state  of  his  guardianship,  can'  pa&a 
title  to  the  stock  of  a  foreign  railroad  corporation. 

6.    Exercise  of  Comity. 

A.  In  General.— The  strict  legal  rights  of  a  foreign  guardian 
are,  however,  but  seldom  the  full  measure  of  his  power.  The 
courts  in  the  exercise  of  comity  frequently  recognise  the  exis- 
tence^  and  in  a  measure  the  powers,  of  such  guardian.    ''One  o£ 
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the  ordioaTy  rales  of  comity,**  says  Mr.  Justice  Bradley,  In  Hoyt 
y.  Spragne,  103  U.  S.  613,  "exercised  In  some  Bnropean  states  i» 
to  acknowledge  the  authority  and  power  of  foreign  guardUms-* 
that  Is,  guardians  of  minors  and  others  appointed  under  the  laws 
of  their  domicile  in  other  states.  But  this  rule  of  comity  does 
not  prerall  to  the  same  extent  in  England  and  the  United  States. 
In  regard  to  real  estate  It  Is  entirely  disallowed,  and  is  rarely 
admitted  in  regard  to  personal  property.*' 

While,  therefore,  comity  Is  not  In  the  countries  govemed  by  the 
common  law  employed  to  the  extent  of  giving  extraterritorial  ef- 
fect to  the  powers  of  a  guardian,  made  such  by  appointment  of  the 
courts  of  a  foreign  state,  both  in  England  and  the  United  States 
the  courts  will,  whetf  such  recognition  is  not  in  contravention  of 
a  local  public  policy  (Ht  of  the  best  Int^ests  of  the  infant,  recognise 
his  appointment  and  the  powers  with  which  he  Is  thereby  invested. 
As  1&  said  In  Woodworth  v.  Spring,  4  Allen,  321:  ''It  is  the  duty  of 
the  courts  of  this  state  In  the  exercise  of  that  comity  which  recog- 
nizes the  law  of  other  states,  when  they  are  consistent  with,  and 
In  harmony  with,  our  own,  to  consider  the  status  of  guardian 
which  the  petitioner  holds  under  the  laws  of  another  state  In  de- 
termining with  whom  the  custody  of  the  child  is  to  continue.** 
And  considering  the  case  where  the  foreign  guardian  has  been 
deprived  of  this  custody  by  force  or  fraud,  the  court  continoee: 
**Hls  appointment  In  another  state,  as  a  guardian  of  an  Infant, 
with  powers  and  duties  similar  to  those  which  are  by  our  laws 
vested  in  guardians  over  the  persons  of  their  wards,  would  en- 
title him  to  ask  that  the  comity  of  friendly  states  having  similar 
laws  and  usages  should  be  so  far  recognized  and  executed  as  to 
surrender  to  him  the  Infant,  so  that  he  might  be  again  restored  ta 
full  rights  and  power  over  him,  by  removing  him  to  the  place  of 
his  domicile":  See,  also,  In  xe  Rice,  42  Mich.  528,  4  N.  W.  284;  In 
re  Nlckal's  Estate,  21  Nev.  462,  84  Pac.  250;  Hoyt  v.  Sprague,  103 
U.  S.  618;  In  re  Dawson,  2  Smale  &  G.  199,  1  Jur.,  N.  &,  26;  In 
re  Bourgolse,  L.  R.  41  Gh.  D.  310. 

B.  Custody  of  Ward. — ^In  the  exercise  of  this  comity,  a  foreign 
guardian  may  be  awarded  the  custody  of  his  ward  even  as  against 
a  domestic  guardian:  Woodworth  v.  Spring,  4  Allen,  821.  This  Is 
especially  true  where  he  has  unwillingly  lost  his  custody  by  the 
removal  of  the  ward  without  his  consent:  Grimes  v.  Butsch,  142 
Ind.  118,  41  N.  E.  328;  Woodworth  v.  Spring,  4  Allen,  821;  Wells 
T.  Anderson,  60  Miss.  878;  Stuart  v.  Bute,  9  H.  L.  Oas.  440,  471. 
See^  also,  Grimmett  v.  Witherington,  16  Ark.  877,  68  Am.  Dec 
66.  In  all  such  cases,  however,  the  matter  is  one  <^  discretion 
In  the  court  rather  than  the  recognition  of  any  legal  right  in  the 
foreign  guardian:  In  re  Rice,  42  Mich.  528,  4  N.  W.  284.  See,  also* 
People  V.  AUen,  106  N.  Y.  628,  11  N.  B.  148. 

O.  Transmitting  Property  to  IVorsign  Guardian.— So,  in  the  mat-> 
tsr  of  an  infants  property,  a  court  might  in  the  exercise  of  comity^ 
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transmit  or  d^ver  to  a  foreign  gnardlan,  property  of  the  Infant 
where  It  appears  for  the  best  interest  of  the  latter  that  this  b» 
done:  Barl  y.  Dresser,  80  Ind.  11,  96  Am.  Dec  600,  and  mono* 
graphic  note^  p.  606;  Warren  y.  Hafer,  13  Ind.  167;  Marts  t.  Brown,. 
M  Ind.  886;  Leonard  t.  Pntnam,  51  N.  H.  247,  12  Am.  Rep.  106; 
Cochran  ▼.  FilUns,  20  S.  O.  237;  In  re  Aindrew,  8  Humph.  592; 
Ilk  re  Bown,  12  L.  T.,  N.  8.,  488.  The  ezerclse  of  comity  in  this 
as  in  other  matters,  is  however,  largely  in  the  discretion  of  the- 
conrt  called  npon  to  transmit  the  property  to  the  foreign  guardian: 
In  ex  parte  Dawson,  3  Bradf.  180,  the  court  refused  to  transmit 
the  property  of  a  ward  to  its  Ihiglish  guardian.  In  that  ca&e  the 
ward  was  a  natiYe  of  the  United  States  and  was  clandestinely  re- 
moved  from  her  domiciliary  guardian  in  New  York,  and  taken  to 
England.  The  application  of  the  New  Tork  guardian  to  the  English 
court  for  the  custody  of  his  ward  was  denied,  and  the  English 
court  of  chancery  decreed  that  he  transmit  the  income  of  the: 
minor's  property  to  England  to  be  disposed  of  by  that  court:  In^ 
re  Dawson  2  Bmale  &  G«  190,  1  Jur.,  N.  &,  86.  The  New  York.: 
court  refused  the  guardian  permission  to  do  this,  the  surrogate- 
u&ing  the  following  language:  "I  am  not  called  upon  by  any  cir»- 
cumstances  properly  addressed  to  Judicial  discretion  to  forego  my 
Jurisdiction  over  the  minor,  her  guardian  and  hei)  property,  and  to ' 
defer  to  the  Judgment  of  the  foreign  tribunal.  The  minor  waa^ 
originally,  naturally  and  legitimately  under  the  control  of  our  owiT 
courtflb  She  was  covertly  carried  away  in  evasion  of  our  laws, 
and  now  to  reward  at  once  the  act  and  the  Judgment  of  the  for- 
eign court,  by  sending  her  property  after  her,  would  be  yielding^ 
to  a  spirit  of  comity,  not  only  where  it  is  not  due,  but  where  it 
had  already  been  unacknowledged.  I  must  therefore  refuse  to  per^ 
mit  the  transmission  of  the  funds  of  the  infant  abroad."  8ee». 
with  reference  to  proceedings  to  transmit  property  to  a  foreign 
gnardiaiit  the  monographic  note  to  Barl  y.  Dresser,  05  Am.  Dee» 
66a 

XV.  Over  Ward's  Person, 
a.  Custody  of  Ward. 
1.  General  Bole.— In  imposing  upon  the  guardian  the  duty  of 
maintaining  and  educating  his  ward,  the  law  by  necessary  impli^ 
cation  invests  him  with  such  powers  as  are  essential  to  the  proper 
performance  of  his  duty  in  this  respect.  "Where  the  law  de* 
dares  the  end,  it  must  be  understood  as  conferring  the  means 
of  its  accomplishment":  Cocke  v.  Rucks,  34  Miss.  105.  For  the 
maint^iance  and  education  of  the  ward  the  custody  and  control 
of  Ills  venou  Is  essential  (Regina  v.  Olaxke,  7  BL  &  B.  186),  and 
the  rule  is  well  settled  that  a  guardian  is  entited  to  the  custodjr 
of  his  ward,  and  has  such  authority  over  him  as  is  necessary  to> 
the  proper  execution  of  his  duties.  To  the  person  of  the  ward 
he  stands  in  loco  parentis:  Desribes  v.  WUmer»  60  Ala.  26,  44  Anu 
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Rpp.  wn:  Macready  t.  Wilcox,  83  Ck>nn.  821;  Penfield  v.  Savage, 
2  Conn.  886;  Brown  y.  Yaryan,  74  Ind.  305;  Grimes  ▼.  Butsch*  142 
Ind.  113,  41  N.  B.  328;  Burger  v.  Frakes,  67  Iowa,  460,  23  N.  W. 
746,  25  N.  W.  735;  Feander  v.  Moyer,  8  Watte  &  S.  416,  39  Am. 
Dec.  33;  Reglna  y.  Clarke,  7  EL  &  B.  186;  Bex  y.  Isleyt  6  Ad.  A 
B.  441. 

2.  By  Natural  Guardian. — Guardianship  by  nature  does  not,  nn 
we  have  seen  (supra,  p.  268,  subd.  Ill,  a,  2),  extend  to  the  estate  real, 
or  personal,  of  the  ward.  The  guardian  by  nature,  howeyer,  like 
other  guardians,  has  in  general  the  right  to  the  care  and  custody  of 
his  minor  child:  Bowles  y.  Dixon,  32  Ark.  92;  Taylor  y.  Jeter,  33  Ga. 
195,  81  Am.  Dec.  202;  Ohio  etc.  Ry.  Co.  y.  Tindall,  13  Ind.  366,  74  Am. 
Dec.  259;  Earl  y.  Dresser,  30  Ind.  11,  95  Am.  Dec.  660;  Gamer 
y.  Gordon,  41  Ind.  92;  Curie  y.  Curie,  9  B.  Mon.  309;  Townsend 
T.  Kendall,  4  Minn.  412,  77  Am.  Dec.  534;  In  re  Scarritt,  76  Mo. 
665,  43  Am.  Rep.  768;  Sherwood  y.  Neal,  41  Mo.  App.  416;  Jack- 
son y.  Combs,  7  Cow.  36;  Hyde  y.  Stone,  7  Wend.  354,  22  Am. 
J>ee.  582;  Haughton  y.  Watson,  1  Dem.  Surr.  (N.  T.)  299;  Rust 
▼.  Vanyacter,  9  W.  Va.  600;  Ramsay  y.  Ramsay,  20  Wis.  507;  Regina 
▼•  8mith»  22  L.  J.  Q.  B.  116»  17  Jur.  24. 

8.    Control  of  by  Court 

A.  In  General.— The  right  of  the  guardian  to  the  custody  of  the 
ward  exists,  howeyer,  solely  for  the  latter's  benefit  and  may  be 
regulated,  controlled  or  denied  by  the  court  when  necessary  in 
the  promotion  of  the  best  interests  of  the  ward:  Kelsey  y.  Green, 
69  Conn.  291,  37  Atl.  679;  In  re  Stockman,  38  N.  W.  876,  71  Mich. 
180;  People  y.  Walts,  122  N.  Y.  238.  25  N.  B.  266;  Matter  of 
Welch,  74  N.  Y.  299;  Wilcox  y.  Wilcox,  14  N.  Y.  575;  In  re  Brown's 
Estate,  166  Pa.  St  249,  30  Atl.  1122;  Ward  y.  Roper,  7  Uumpti.  lU. 

B.  Rule  in  England. — While  this  rule  is  well  settled  in  the 
case  of  guardians  generally,  its  most  frequent  application  is  in  the 
determination  of  the  rights  of  the  parents  of  a  child,  as  the  natural 
guardians,  to  its  custody.  In  England  the  courts,  while  looking 
generally  to  the  welfare  of  the  ward,  haye  neyertheless  regarded 
themselyes  as  bound  not  to  interfere  with  parental  authority,  ex- 
cept Itf  certain  particular  and  fairly  well-defined  cases.  Thus,  in 
King  y.  Greenhill,  4  Ad.  &  B.  624,  it  appeared  that  the  father  had 
formed  an  adulterous  connection,  but  that  he  had  neyer  brought 
his  mistress  in  contact  with  his  children  and  did  not  intend  to  do 
so.  The  court  held  that  ''when  a  father  has  the  custody  of  his 
children,  he  is  not  to  be  depriyed  of  it  except  under  particular  cir- 
cumstances, and  these  do  not  occur  in  this  case**;  and  regarded 
Buch  Interference  as  justifiable  only  where  the  custody  of  the 
father  ''would  be  attended  with  danger  to  the  child;  as  where  there 
was  apprehension  of  cruelty,  or  of  contamination  by  some  exhi- 
bition of  gross  profligacy":  See,  also,  Regina  y.  Clarke*  7  EL  &  B. 
186;  Wellesley  y.  Duke  of  Beaufort,  2  Russ.  1. 
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A  chaikcery  court  fn  eases  of  habeas  corpus  woald  seem  to  be 
boond  by  the  rules  of  the  common  law  In  thds  respect:  In  re  Agar* 
elUa,  24  Ch.  D.  817,  53  L.  J.  Gh.  10;  3  Bug,  Rul.  Gas.  SO.  In  Regina 
Y.  GyngaU  (1883),  2  Q.  B.  232-240,  Lord  Bsher,  M.  R.,  shows  that 
in  the  exercise  of  its  own  peculiar  jurisdiction  a  court  of  chan- 
cery was  not  limited  by  the  strict  rules  of  the  common  law,  but 
might  interfere  with  the  authority  of  the  parent  even  where  no 
misconduct  (within  the  common-law  rule)  was  shown*  The  com- 
mon-law rules  as  to  the  extent  of  misconduct  necessary  to  deprlye 
a  parent  of  his  child's  custody  have  been  greatly  modified  in 
England  by  a  series  of  statutes  beginning  with  2  and  8  Victoria* 
chapter  54:  See  in  this  connection.  In  re  McGrath  (1898),  1  Gh.  143, 
62  liL  J.  Gh.  208. 

O.  Bula  in  United  States. — ^In  the  United  States  the  welfare 
of  the  ward  Is  regarded  as  the  criterion  In  determining  tlie  ques* 
tion  of  a  parent's  right  to  the  custody  of  his  child.  The  practice 
in  tliis  respect  has  in  this  country  resembled  that  of  the  English 
court  of  chancery  rather  than  that  of  the  common-law  courts. 
No  definite  limits  to  which  parental  mdsconduct  may  go  without 
Justifying  interference  by  the  court  have  been  set,  but  the  best 
interests  of  the  ward  are  in  all  cases  made  the  determinatiye  i9> 
eue,  and  while  the  courts  incline  to  a  recognition  of  the  parent* • 
authority  wherever  it  may  in  justice  to  the  child  be  given,  the 
custody  of  the  latter  may  be  taken  from  the  natural  guardian, 
even  In  the  absence  of  misconduct  by  the  latter. 

'*It  is  the  benefit  and  welfare  of  the  infant  to  which  the  atten- 
tion of  the  court  ought  principally  to  be  directed.  This;  it  is  said. 
Is  tbe  'pole  star*  by  which  the  courts  are  guided  in  all  such  cases, 
whetlier  the  contention  between  a  father  and  mother,  or  between 

them  and  a  third  person,  or  between  strangers The  ties  of 

natuiv  and  of  association,  the  character  of  the  applicant  for  the 
child.  Its  age,  health,  sex,  the  moral  or  immoral  surroundings  of 
its  life,  the  benefits  of  education  and  development  and  pecuniary 
prospects,  as  well  as  many  other  considerations  enter  into  the 
judicial  determination.  The  choice  of  the  child  where  it  has 
reached  the  age  of  intelligent  discretion  also  plays  an  important 
part  in  cases  of  .rival  claimants  to  the  same  custody":  Marshall  v. 
Beams,  32  Fla.  499,  37  Am.  St  Rep.  118,  14  South.  95.  To  the 
same  effect,  see  CJowls  v.  Cowls,  8  111.  485,  44  Am.  Dec.  708;  Jones 
v.  Damall,  103  Ind.  569,  53  Am.  Rep.  545,  2  N.  EX  229;  Van  Walters 
V.  Board  of  GhUdren's  Guardians,  132  Ind.  567,  32  N.  E.  568;  State 
V.  Banks,  25  Ind.  495;  Bonnett  v.  Bonnett,  61  Iowa,  199,  47  Am. 
Rep.  810,  16  N.  W.  91;  Ghapsky  v.  Wood,  26  Kan.  650.  40  Am. 
Rep.  821;  In  re  Frank  Bort,  25  Kan.  308,  37  Am.  Rep.  255;  State 
V.  Smith,  6  Greenl.  462,  20  Am.  Dec.  324,  and  monographic  note, 
p.  330;  In  re  Scarrlt,  76  Mo.  565,  43  Am.  Rep.  768;  Mercein  v. 
People,  25  Wend.  64,  35  Am.  Dec.  653;  Henieman's  Appeal,  96  Pa, 
St.  112,  42  Am.  Rep.  532;  McKim  v.  McKim,  12  R.  I.  462,  34  Am. 
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Itep.  694;  Merrit  T«  Swimley,  82  Va.  483»  8  Am.  8t  Bep.  115;  Cmi- 

ningham  t.  Barnes,  87  W.  Va.  740,  88  Am.  St.  Bep.  67,  17  S.  E.  908; 

United  States  t.  Greeir,  8  Mason,  482,  Fed,  Oas.  No.  15,286;  and 

Qther  cases  cited  in  monographic  note  to  State  t.  Smith,  20  Am.  Dee. 

^880-837. 

b.    Change  of  Ward's  Domicile. 

1.  Within  Jurisdiction  of  Onardianship.— Bxcept  in  the  cue  of 
«  natural  gnardlan  (Earl  t.  Dresser,  80  Ind.  11,  05  Am.  Dec.  660)» 
the  domicile  of  the  guardian  does  not  determine  the  domicile  of 
ward:  Lamar  t.  Micon,  112  U.  S.  452,  471,  6  Sup.  Ot  Bep.  221.  The 
domicile  of  the  father  at  his  death,  as  a  general  rule,  dQterminee 
<the  domicile  of  his  infant  child:  Moses  ▼.  Faber,  81  Ala.  445,  1 
${onth.  587;  and  while  the  mother  may  then  change  the  latter^s 
'domicile,  if  there  be  no  general  guardian  (Carlisle  r.  Tuttle,  80  Ala. 
^11),  her  power  in  this  regard  ceases  upon  such  an  appointment 
i>eing  made:  Moses  y.  Faber,  81  Ala.  445,  1  South.  587.  A  guardlaa 
may,  it  is  held,  fix  and  change  his  ward's  domicile  within  the 
4tate  of  Ills  appointment:  Holyoke  y.  Hoskins,  5  Pick.  20,  16  Am. 
.Dec.  371;  Kirkland  y.  Whately,  4  Allen,  462;  Ex  parte  Bartlett,  4 
iBradf.  221;  Andcfraon  y.  Anderson,  42  Vt  850,  1  Am.  Bep.  884; 
Xiamar  y.  Micon,  112  U.  S.  452,  472,  5  Sup.  C?t.  Bep.  221;  Beglna 
T.  Whitby,  L.  B.  5  Q.  B.  825,  331. 

2.    Outside  Jurisdiction. 

A.  With.  Permission  of  Court. — In  this  connection,  the  question 
which  has  given  rise  to  the  most  difficulty  and  the  sharpest  conflict 
of  authority  is  as  to  the  right  of  the  guardian  to  remoYe  his  ward 
from  one  state  to  another,  and  the  effect  to  be  given  such  removaL 
In  the  case  of  a  chancery  guardianship,  such  a  change  may,  undoubt* 
-edly,  be  made  with  the  consent  of  the  court  of  chancery  of  which 
the  infant  is  a  ward:  In  re  Medley,  6  I.  R.  Eq.  339;  but  in  England 
the  practice  would  seem  to  require  that  before  such  consent  will 
be  granted,  it  must  appear  beneficial  to  the  ward,  and  the  court 
will  require  security  that  its  future  orders  be  obeyed:  Elliott  y. 
X.ambert,  L.  B.  28  Ch.  D.  186.  See,  also,  in  this  connection,  Desrlbee 
▼.  Wilmer,  69  Ala.  25,  44  Am.  Rep.  501;  Wynn  y.  Bryce,  59  Ga. 
529.  ^ 

B.  By  Natural  and  Testamentary  Guardians!— The  right  of  a 
natural  guardian  to  change  the  domicile  of  the  ward  from  state  to 
state,  where  the  change  is  made  in  good  faith,  seems  quite  gen- 
-erally  admitted:  In  re  Benton,  92  Iowa,  202,  54  Am.  St  Bep.  546,  60 
24.  W.  614;  Wood  y.  Wood,  5  Paige,  506,  28  Am.  Dec.  451;  School 
XMrectors  y.  James,  2  Watts  &  S.  568,  37  Am.  Dec.  525;  Lamar  y. 
^Icon,  112  U.  S.  452,  5  Sup.  Ct.  Rep.  221;  Pottinger  y.  Wightman,  S 
3ieriY.  67;  Lord  Campbell,  in  Johnstone  y.  Beattie,  10  Clark  &  F. 
<42,  138.  A  testamentary  guardian  nominated  by  the  father  may 
tiave  the  same  control  of  the  ward*s  domicile  that  the  father  had: 
Xiamar  v.  Micon,  112  U.  S.  452,  471,  5  Sup.  Ct  Bep.  22L 
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O.  By  Guardians  Genarally. — ^Wlth  reference  to  gaardlanfi  other 
tiian  irnaTdlaiui  by  nature,  or  tbofie  appointed  by  them,  the  question 
Is  involyed  In  doubt  The  chief  objection  to  permitting  a  chansro 
•of  domicile  from  one  state  to  another  is  that  such  change  usually 
alters  the  law  of  succession,  and  that  to  clothe  a  guardian  with  tho 
powor  to  do  this  at  will  is  dangerous.  Accordingly,  it  is  the  view 
of  some  authorities  that  while  a  guardian  may  select  the  place  of 
habitation  of  his  ward,  the  consequences  of  the  change  should  be 
so  limited  as  not  to  affect  the  rights  of  the  infant»  or  the  succession 
to  his  property:  Bx  parte  Bartlett,  4  Bradf.  221. 

In  School  Directors  ▼.  James,  2  Watts  &  S.  568,  37  Am.  Dec 
525,  a  distinction  is  drawn  between  the  right  of  a  parent  and  of  a 
guardian  to  remore  the  domicile  of  a  ward  from  one  state  to  an- 
other, the  right  being  admitted  in  the  case  of  the  parent,  while 
denied  lif  the  case  of  the  goardlan.  Waiving  this,  however,  the 
x*ourt  holds  that  conceding  that  a  guardian,  not  a  parent,  may 
ishange  the  domicile  of  his  ward  in  this  manner,  he  cannot  do  so 
where  the  effect  is  the  necessary  Injury  of  the  ward. 

In  Wheeler  v.  Hollis,  19  Tex.  522,  70  Am.  Dec.  863,  the  distinc- 
tion attempted  in  the  Pennsylvania  case  is  held  not  applicable  to  the 
case  before  the  court  (where  the  guardian  was  a  husband  of  the 
surviving  parent  of  the  ward,  the  latter  being  a  member  of  the 
guardian's  family),  and,  in  the  absence  of  proof  that  the  change  was 
injurious  to  the  ward's  interests,  or  was  intended  by  the  guardian 
to  affect  the  descent  of  the  ward's  property,  it  was  held  effective 
to  change  the  domicile  of  the  ward.  The  fact  that  the  guardian  had 
made  the  change  to  avodd  his  own  creditors,  and  leaving  his  guard- 
ianship unsettled,  did  not,  of  itself,  render  his  conduct  fraudulent 
as  to  the  ward,  so  as  to  render  the  change  of  the  latter's  domicile 
void:  See,  also.  State  v.  Lawrence  (Minn.),  90  N.  W.  769;  Pedau  v. 
Robbs,  8  Ohio,  227. 

See,  for  cases  holding  the  opposite  view,  that  a  guardian  may  not 
change  the  domicile  of  his  ward  from  one  state  to  another: 
Daniel  v.  Hill,  52  Ala.  430;  Meaxs  v.  Sinclair,  1  W.  Va.  185;  Lamar 
V.  Micon,  112  17.  S.  452,  472,  5  Sup.  Ct  Rep.  221;  Douglas  v.  Doug- 
las, L.  B.  12  Eq.  617-625. 

D.  Prevention  of,  by  Court. — ^Whatever  the  nature  of  the  guard- 
ianship, whether  by  nature,  testamentary  or  otherwise,  it  is  the 
undoubted  rule  that  the  power  of  the  guardian  to  effect  a  change 
of  domicile  Is  subject  to  check  in  case  of  abuse  by  the  courts.  "A 
court  of  chancery  has  full  and  complete  Jurisdiction  over  the  per- 
sons and  estates  of  infants  and  all  others  laboring  under  legal  dis- 
ability, as  well  as  their  guardians,  trustees,  or  other  custodians. 
It  matters  not  whether  the  relationship  results  from  natural  ties 
or  is  created  by  law.  The  Jurisdiction  in  such  cases  is  plenary  and 
potent  to  reach  and  afford  relief  in  every  case  of  an  Improp^ 
exercise  of  the  power  to  change  the  residence  of  a  ward,  and  to 
take  him  beyond  the  Jurisdiction  of  his  appointment":  State  v« 
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liawrence  (Miim.)f  90  N.  W.  769.  To  the  Mime  effect.  Towiend  t. 
Kendall,  4  Minn.  412,  77  Am.  Dec.  634;  Bz  parte  Bartlett,  4  Bnidf. 
221;  Wood  y.  Wood,  5  Paige,  696,  28  Am.  Dec.  461;  Wheeler  t. 
Hollls,  19  Tex.  622,  70  AoL  Dec  863;  De  Manneyllle  y.  De  Manne- 
TUle,  10  Vea.  51. 

c  ICarriafiro  of  Ward.— In  England,  a  ''wnrd  of  the  comif  of 
chancery  could  not  marry  without  the  preyious  consent  of  the 
chancellor,  and  the  parties  concerned  in  such  marriage  were  deemed 
in  contempt  of  court:  Herbert's  Case,  3  P.  Wms.  116;  More  y. 
More^  2  Atk.  167;  Nicholson  y.  Squire,  16  Yes.  269.  This  principle 
was,  howeyer,  applicable  only  to  "wards  of  the  court,"  and  did 
not  haye  any  reference  to  other  forms  of  guardianship.  In  these 
it  seems  the  guardian  had  power  to  consent  to  the  marriage  of  his 
Infant  ward,  without  special  permission  of  a  court:  Shutt  y.  Garloss» 
86  N.  0.  232:  In  Sims  y.  Sims,  121  N.  0.  297,  61  Am.  St  Bep.  666^ 
28  S.  B.  407,  it  is  held  that  a  guardian  of  an  insane  person  may 
bring  an  action  for  divorce  in  the  name  of  his  lunatic  ward,  who 
contracted  marriage  while  In  that  condition. 

d.  Becoyery  for  Death  of  Ward. — ^A  guardian  cannot,  In  the  ab- 
sence of  statute,  recover  for  the  death  of  his  ward,  when  caused  by 
the  negligence  of  a  third  person,  for  the  mere  purpose  of  enhanclns^ 
the  yalue  of  the  decedent's  estata  This  was,  however,  .not  the 
result  of  any  peculiarity  in  the  relation  of  guardian  and  ward,  but 
because,  under  the  common  law,  no  action  was  sustainable  on  ac- 
count of  the  death  of  a  human  being,  all  claims  for  injuries  to  the 
person  being  deemed  extinguished  by  the  death  of  the  person  in- 
jured. The  guardian  might.  In  such  case,  recover  only  for  the 
disbursements  actually  made:  Louisville  etc.  Ry.  Co.  y.  Goody* 
koontz,  119  Ind.  Ill,  12  Am.  St  Rep.  871,  21  N.  E.  472. 

•.  Beoovery  for  Seduction  of  Ward. — In  Blanchard  v.  Ilsley,  120 
Mass.  487,  21  Am.  Rep.  636,  it  is  held  that  a  guardian,  as  such, 
cannot  maintain  an  action  for  the  seduction  of  his  ward,  on  the 
ground  that  guardianship  carries  with  it  no  right  to  the  service  of 
the  ward  and  no  obligation  to  support,  except  to  the  extent  of  the 
property  belonging  to  her,  which  comes  into  his  hands.  This  hold- 
lug  Is,  however,  in  conflict  with  the  weight  of  authority,  which 
allows  the  guardian  of  a  seduced  ward  to  recover  for  her  seduction: 
iiall  V.  Bruce,  21  IlL  161;  Palm^  y.  Oakley,  2  Doug.  (Mich.)  433, 
47  Am.  Dec.  41;  Femsler  v.  Moyer,  3  Watts  &  S.  416,  39  Am.  Dec 

j;  and  note  to  Weaver  v.  Bachert,  44  Ajn.  Dec.  167. 


uO  I 


V.    Oyer  Personal  Property  of  Ward. 

a.  Custody  of  .—With  the  exception  of  guardians  by  nature  and 
for  nurture  (whose  guardianship  extended  only  to  the  p^w>n  of 
the  ward,  and  gave  no  rights  whatever  over  his  estate:  Supra,  p. 
268,  subd.  II,  b,  4,  III,  a,  2);  and  with  a  third  possible  exception 
in  the  case  of  guardians  in  socage  (supra,  p.  264,  subd.  II,  b,  2,  C), 
a  guardian  had,  at  common  law,  the  right  to  the  custody  and 
management  of  the  pernonulty  of  his  ward:  Hudson  v.  H^mea^ 
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23  Ala.  585;  Lee  y.  Lee,  55  Ala.  590;  Bornff  y.  Stlpp,  126  Ind.  32, 
25  N.  EL  S66;  City  of  Baltimore  y.  Norman,  4  Md.  352.  A  gnardian 
has,  however,  no  right  to  a  fund  of  which  the  ward  Is  the  ben^clal 
owner  as  against  one  holding  It  as  the  trustee  of  an  executory  trust: 
HalUnan  y.  Hearst  133  Gal.  645,  66  Pac.  17.  This  la  otherwise 
where  the  trust  is  an  executed  one:  Bowman  y.  Long,  26  Ga.  143;. 
Walker  y.  Watson,  32  6a.  264. 

b.    Sale  of. 

1.  General  Bnle. — Except  in  South  Carolina,  the  right  of  m 
gaardian,  in  the  absence  of  statute  to  dispose  of  the  personal  prop- 
erty of  his  ward,  is  well  settled.  As  Is  said  in  Wallace  y.  Holmes, 
9  Blatchf.  65,  Fed.  Gas.  No.  17,100:  "Hla  duty  to  pay  debts  and  to 
proylde  for  the  support,  maintenance  and  education  of  the  ward, 
and  generally  to  manage  the  estate,  •  •  •  •  all  imply  the  power  of 
the  guardian  In  this  respect.  In  this  management,  he  is  under  a 
rigid  responsibdlity,  not  only  for  the  property,  but  for  its  manage- 
ment and  disposal  for  the  best  interests  of  the  ward."  It  Is^  there* 
fore,  the  rule  supported  by  the  great  weight  of  authority,  that  a 
guardian  may,  without  application  to,  or  an  order  of  court,  sell  the 
personal  property  of  his  ward:  Woodward  y.  Donnolly,  27  Ala.  19S; 
Lee  y.  Lee,  55  Ala.  590;  Mason  y.  Buchanan,  62  Ala.  110;  McGonnell 
y.  Hodson,  7  111.  640;  Schmidt  y.  Shayer  (principal  case),  196  111.  108,. 
ante,  p.  250,  63  N.  B.  655;  Schmidt  y.  McBean,  98  111.  App.  421; 
Humphrey  y.  Boisson,  19  Minn.  221;  Field  y.  SchlefFelin,  7  Johnfl. 
Ch.  150,  11  Am.  Dec.  441;  Thomas  y.  Bennet,  56  Barb.  197;  Tuttle 
y.  Heayy,  59  Barb.  834;  Truss  y.  Old,  6  Rand.  556,  IS  Am.  Dec.  74S; 
Bank  of  Virginia  y.  Craig,  6  Leigh,  339;  Maclay  y.  Equitable  Life 
Assn.  Soc.,  152  U.  S.  499,  14  Sup.  Gt  Rep.  678;  Mullen  y.  Wine,  2& 
Fed.  206;  Wallace  y.  Holmes,  9  Blatchf.  65,  Fed.  Gas.  No.  17,100. 
A  guardian  may,  therefore,  dispose  of  his  ward's  interest  in  a  patent 
right:  Wallace  y.  Holmes,  9  Blatchf.  65,  Fed.  Gas.  No.  17,100;  a 
right  to  locate  public  land  as  a  homestead:  Mullen  y.  Wine,  26  Fed. 
206;  or  a  judgment  in  fayor  of  hds  ward:  Schmidt  y.  Shayer  (prin- 
cipal case),  196  IlL  108,  ante,  p.  250,  63  N.  E.  655. 

5L  Assignment  of  Choses  in  Action. — ^The  most  frequent  exer-^ 
dse  of  this  right  Is,  howeyer,  in  the  sale  and  assignment  of  promis- 
sory notes  or  other  choses  In  action,  In  the  larger  number  of  cases 
secured  by  mortgage.  The  right  of  the  guardiim  to  assign  is  In  snch 
case  undoubted:  McGonnell  y.  Hodson,  7  III.  640;  Humphrey  y. 
Buisson,  19  Minn.  221;  Tuttle  y.  Heavey,  59  Barb.  834;  Field  y. 
Schieflfelln,  7  Johns.  Ch.  150.  11  Am.  Dec.  441;  Fletcher  y.  Fletcher, 
29  Vt  98;  especially  where  the  choses  in  action  are  made  payable  to 
the  guardian:  Gentry  y.  Owen,  14  Ark.  396,  60  Am.  Dec.  549;  Foun- 
tain y.  Anderson,  33  Ga.  372;  Jenkins  y.  Sherman,  77  Miss.  884,  2S 
South.  726;  Gillespie  y.  Grawford  (Tex.  Cly.  App.),  42  S.  W.  621;  or 
if  shares  of  stock  stand  in  his  name:  Atkinson  y.  Atkinson,  8  Allen* 
15;  Bank  of  Virginia  y.  Graig,  6  Leigh,  399. 
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The  fact  that  the  bond  or  note  is  not  due  at  the  date  of  assign- 
ment  by  the  guardian  Is  Immaterial.  "If  the  money  was  wanting 
for  the  purposes  of  the  trust,  either  for  discharging  encumbrances 
or  for  making  more  advantageous  investments,  or  for  payment  of 
debts  and  for  the  better  maintenance  of  the  ward,  or  for  any  pur- 
pose whatever  connected  with  the  faithful  discharge  ot  the  trust* 
and  beneficial  to  the  infant,  the  guarddan  had  just  and  lawful 
authority  to  raise  the  money  by  the  assignment  of  the  bond  and 
mortgage.  The  necessity  or  expediency  of  the  measure  rested  en- 
tirely in  the  judgment  and  discretion  of  the  guardian'*:  Chancellor 
Kent,  In  Field  v.  Schieffelin,  7  Johns.  Ch.  150,  11  Am.  Dec.  441. 
In  Black  v.  Keenan,  5  Dana,  670,  however,  it  Is  r^^aided  by  the 
court  as  "extremely  doubtful  whether  the  guardian  had  any  right 
to  seU  the  infant's  legacy  before  it  was  due^  and  when  the  time 
at  which  it  would  be  payable  was  uncertain  and  its  value  for  this 
and  other  reasons  incapable  of  exact  estimate.'* 

8.  Bule  ia  South  CarolixLa.— In  South  Oarolina,  the  right  of  a 
guardian  to  dispose  of  the  personal  property  of  the  ward,  whether 
in  the  form  of  choses  in  action,  or  otherwise,  is  denied  in  toto,  and 
such  sales,  when  made  by  the  guardian^  are  held  voidable  by  the 
infant,  when  he  reaches  majority:  McDufBe  v.  Mclntyre,  11  8.  CL 
551,  32  AuL  Rep.  500;  Bailey  v.  Patterson,  S  Rich.  Bq.  166;  Moore  ▼. 
Hood,  9  Rich.  Eq.  Sll.    See,  also,  Hudson  v.  Holmes,  23  Ala.  58Qi. 

VI.    Oontracta, 

a.    Of  Giiardiaa. 

1.  Cteneral  Bule— CaI^lot  Bind  Bstate.— A  guardian  cannot,  by 
any  contract  into  which  he  may  enter  with  third  persons,  bind 
either  the  person  or  the  estate  of  his  ward.  He  may,  and  ordinarily 
does,  render  himself  personally  liable  on  such  contracts,  and  if  the 
liability  was  properly  incurred,  he  may  be  allowed  that  amount  in 
the  settlement  of  his  accounts,  but  there  his  power  ends.  ''A 
guardian  has  no  authority  whatever  to  bind  either  the  person  or  the 
estate  of  his  ward  by  contract.  It  is  his  duty  to  see  that  his  ward 
is  maintained  and  educated  in  a  manner  suitable  to  his  means,  and 
if,  in  the  performance  of  this  duty,  it  becomes  necessary  for  him  to 
enter  into  contracts,  such  contracts  impose  no  duty  on  the  ward, 
and  do  not  bind  his  estate,  but  bind  the  guardian  personally  and 
alone.  For  any  reasonable  expenditure  made  by  a  guardian  out  of 
his  own  means,  for  the  benefit  of  his  ward,  he  is,  of  course,  en- 
titled to  be  reimbursed  out  of  the  ward's  estate,  but  this  is  the  limit 
of  the  ward's  liability,  whether  measured  by  rules  of  law  or 
rules  of  equity":  Reading  v.  Wilson,  38  N.  J.  Bq.  446.  To  the  same 
effect,  see  Simms  v.  Norris,  5  Ala.  42;  &L  Joseph's  Academy  v. 
Augustine,  55  Ala.  483;  Hunt  v.  Maldonado,  88  Gal.  636,  27  Pac  66; 
Brown  v.  Eggleston,  53  Ck>nn.  110,  2  Atl.  321;  Poole  v.  Wilkinson, 
42  Oa.  538;  Nichols  v.  Sargent,  125  UL  308»  8  Am.  St  Rep.  378»  17 
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N.  B.  475;  Stevenson  v.  Brace,  10  Ind.  307;  Baymond  t.  Sawyer,  37 
Me.  406;  Thacher  y.  Dinsmore,  5  Mass.  299,  4  Am.  Dec.  61;  Forster 
y.  Fuller,  6  Mass.  58,  4  Am.  Dec.  87;  Jones  y.  Brewer,  1  Pick,  814; 
Blcknell  y.  Blcknell,  111  Mass.  265;  Wallls  y.  Bard  well,  126  Mass. 
866;  Bollins  y.  MaTOh,  128  Mass.  116;  Phelps  y.  Worcester,  11  N.  H. 
51;  Tenney  y.  Byans,  14  N.  H.  348,  40  Am.  Dec.  194;  Hardy  y. 
Citizens'  Nat  Bank,  61  N.  H.  34;  Kent  v.  West,  83  App.  Div.  112, 
58  N.  Y.  Supp.  244;  Fes&enden  y.  Jones,  52  N.  O.  14,  75  Am.  Dec 
445;  Shepard  y.  Han'son,  9  N.  Dak.  249,  88  N.  W.  20;  Johnson  y. 
Lines,  6  Watts  &  8.  80,  40  Am.  Dec.  542;  Andrus  v.  Blazzard  (Utah), 
63  Pac  &8& 

Robinson  y.  Hersey,  60  Me.  225,  Is  a  case  holding  that  tf  one  con* 
tracts  as  guardian,  the  liability  is  that  of  the  ward,  rather  than 
his  own.  The  court  cites,  in  support  of  this  ylew,  Raymond  y. 
Sawyer,  87  Me.  406,  Homestead  y.  Loomis,  58  Me.  549,  and  Cole  y. 
Eaton,  8  Cush.  587;  but  none  of  these  sustain  its  yiew.  The  first  was 
an  acti<m  for  necessaries  furnished  the  ward  before  the  appointment 
of  a  guardian,  and  contained  dicta  to  the  efPect  that  a  contract  with 
the  guardian  did  not  bind  the  ward's  estate.  The  second  case  em- 
phatically laid  down  the  rule  adopted  by  the  weight  of  authority, 
and  the  Massachusetts  case  was  an  action  for  necessaries  furnished 
the  wards,  the  guardian  having  neglected  to  support  them,  and  had* 
therefore,  no  application  to  a  contract  by  the  guardian.  The  case 
of  Robinson  y.  Hersey,  60  Me.  225,  and  that  of  Price's  Appeal,  116 
Pa.  St  410,  9  Atl.  856,  are  in  conflict  with  the  overwhelming  weight 
of  authority. 

2.  Beasons  for  Rule.— The  reasons  for  the  rule  are  well  brought 
cut  In  Fessenden  v.  Jones,  52  N.  0.  14,  75  Aim.  Dec.  445,  where  the 
court  employs  the  following  language:  '*The  guardian  is  charged 
with  the  duty  of  controlling  and  managing  the  person  and  property 
of  the  ward,  and  judging  of  the  expenditures  which  may  be  needful 
for  either,  and  he  alone  is  informed  of  the  condition  of  the  ward's 
resources.  Hence,  the  contract  should  be  made  with  the  guardian, 
and  hence,  the  guardian  ought  to  be  looked  to  for  payment  To 
allow  a  departure  from  the  above  rule,  would.  In  the  first  place, 
have  the  effect  to  encourage  in  the  youth  of  the  country  appeals 
from  the  judgments  of  their  guardians,  and,  in  the  next,  make 
the  right  to  compensation  on  the  part  of  the  creditor  depend  upon  a 
condition  of  things,  of  which  he  had  no  means  to  Judge,  and,  there* 

fore,  uncertain  and  precarious To  turn  persons,  dealing  with 

the  guardian  in  relation  to  the  ward's  estate,  over  to  the  ward, 
would  render  It  necessary  In  every  case  for  such  persons,  in  order 
to  guard  themselves  against  loss,  to  enter  into  an  account  with 
the  guardian  as  to  the  amount  of  the  ward's  estate — the  income 
and  expenditures  and  the  necessity  for  the  expenditure  then  con- 
templated. 8uch  requirements,  applied  to  the  ordinary  transactions 
of  life  •  •  •  •  are  manifestly  absurd.' 
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From  the  view  point  of  the  ward,  and  for  the  protection  of  his  In- 
terests, the  rale  Is  equally  advantageous.  "In  all  expenditures 
arising  nnder  such  contracts,  the  ward  should  be  liable  only  to  his 
guardian.  He  1b  then  answerable  to  but  one  individual,  and  then 
only  on  a  decree  of  court,  on  the  settlement  of  Us  guardianship 
account":  Phelps  t.  Woircester,  11  N.  H.  51, 

S.  Where  Contracts  "as  Ghiardian."— The  mere  flact  that  the 
guardian  has  entered  into  the  contract  expressly  "as  guardian,"  or 
80  executed  the  promissory  note  or  other  instrument  upon  which  It 
is  sought  to  hold  the  ward  or  his  estate  liable,  does  not  afTect  the 
case.  If  there  be  any  liability,  it  is  one  personal  to  the  guardian, 
and  does  not  bind  the  ward  personally,  or  in  his  estate:  Sperry  y. 
Fanning,  80  111.  875;  Thacher  v.  Dinsmore,  5  Mass.  299,  4  Am.  Dec 
61;  Forster  v.  Fuller,  6  Mass.  58,  4  Am.  Dec.  87;  Hardy  v.  Citizens* 
Nat  Bank,  61  N.  H.  84;  Andrus  v.  Blazzard  (Utah),  63  Pac  888L 
The  principle,  well  settled  in  the  law  of  principal  and  agent,  that 
an  agent  may,  by  acting  avowedly  as  such,  indicate  that  he  int^ids 
to  bind  his  principal  alone,  has  here  no  application.  In  the  case  of 
the  principal  and  agent,  the  latter  has  authority  to  bind  his  prin- 
cipal, anti  may,  by  appropriate  language,  indicate  that  in  the  ex- 
ecution of  the  particular  contract  he  binds  him  alone^  and  so 
exclude  any  idea  of  personal  liability.  The  guardian  has,  however, 
no  authority  whatever  to  bind  his  ward.  To  employ  the  language 
of  the  supreme  court  of  North  Carolina  in  Fessenden  y.  Jones,  62 
N.  C.  14,  76  Am.  Dec.  445,  "a  guardian  is  not  in  the  condition  of  an 
ordinary  agent  or  factor,  and,  therefore,  the  same  legal  relations  In 
all  respects  do  not  subsist  between  them  and  those  whom  they 
respectively  represent  The  former  represents  one  who  has  no 
legal  capacity  to  contract  for  himself;  the  latter,  one  who  is  fully 
able  to  contract  and  bind  were  he  present  •  •  •  •  This  want  of 
analogies  between  the  two  in  the  sources  and  limits  of  their  powers 
makes  it  obvious  that  there  can  be  no  complete  analogy  betwe^i 
them  as  to  liabilities  or  exemptions":  See,  also,  AJidrus  v.  Blazsard 
(Utah),  63  Pac.  88a 

4.  Exemption  from  Personal  Liability. — ^What  has  been  said 
above  must  not  be  understood  as  implying  that  the  guardian  may 
not,  by  apt  words,  exempt  himself  from  personal  liability.  He 
cannot,  by  such  language,  bind  the  ward  or  his  estate,  but  he  may 
exempt  himself.  The  parties  to  a  contract  of  this  kind  may  un- 
doubtedly agree  that  the  guardian  is  not  to  be  held  liable  on  the 
contract,  but  that  they  are  acting  entirely  upon  the  responsibility  of 
the  fund  in  his  hands,  or  some  other  responsibility:  Nichols  v.  Sar- 
gent, 125  111.  309,  8  Am.  St  Rep.  378,  17  N.  B.  476.  The  mere  fact 
however,  that  the  contract  was  induced  by  the  fact  that  the  guard- 
Ian  had  an  estate  of  the  ward  in  his  hands,  is  not  sufficient  The 
contract  is  in  such  case  still  personal  to  the  guardian:  Simms  v. 
Norris,  5  Ala.  42;  Poole  v.  Wlcksbn,  42  Ga.  539;  Barnun  v.  Frost 
(Va.),  17  Gratt  398. 
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6.  Ezeeptioiui  to  General  Bule. — ^There  Is  a  possible  exception 
to  the  rule  that  a  guardian  cannot,  by  contract,  bind  the  estate  of 
his  ward*  where  it  is  done  under  the  direction  cl  the  court.  In 
such  case,  however,  hei  does  not  exercise  a  pow»  belonging  to  his 
office,  but  an  extraordinary  power  conferred  for  a  special  puri)ose: 
Reading  ▼.  Wilson,  38  N.  J.  Eq.  446;  Kent  v.  West,  83  App.  Dly.  112, 
53  N.  Y.  Supp.  244.  In  Andrus  v.  Blazzard  (Utah),  63  Pac.  888,  it  is 
said  that  ''neither  guardian  nor  the  courts  having  jurisdiction  over 
the  estates  of  incompetent  persons  have  power  to  bind  the  estates 
of  such  persons  unless  expressly  authorized  by  law.*' 

Influenced,  undoubtedly,  by  the  seeming  inequity  of  the  rule 
limiting  one  who  has  dealt  with  a  guardian  to  the  personal  liability 
of  the  guardian,  or  an  action  on  his  guardianship  bond,  the  courts 
have.  In  a  number  of  cases,  while  recognizing  the  general  rule^ 
sought  to  establish  exceptions  to  It  Thus,  In  Caldwell  v.  Young, 
21  Tex.  800,  in  a  suit  against  a  guardian  to  charge  the  estate  of  his 
ward  for  services  rendered  by  attorneys,  the  court  conceded  that 
'^neither  by  common  law  nor  by  statute  has  the  attorney  for  any 
such  employment  any  direct  remedy  against  the  property  of  the 
ward,  in  a  suit  of  this  kind.  But  as  It  is  equitable  that  the  ward's 
property  should  be  liable  for  an  expense,  which  the  guardian,  in 
the  proper  discharge  of  his  duty  has  a  right  to  incur,  there  is  no 
Inconsistency  in  our  courts,  possessing  a  blended  jurisdiction  both 
of  law  and  equity,  in  allowing  a  direct  recourse  upon  the  ward's 
property,  on  the  part  of  the  attorney,  upon  his  averring  and  prov- 
ing such  facts  as  would  compel  the  county  court  to  allow  his  claim 
to  the  guardian  if  paid  and  presented  for  allowance,  as  an  expense 
incurred  by  the  guardian."  To  the  same  effect,  Turner  v.  Flagg, 
6  Ind.  App.  563,  33  N.  E.  1104,  and  cases  cited. 

In  Barnum  v.  Frost,  17  Gratt.  398,  much  the  same  view  is  taken. 
The  court  regards  the  right  of  the  guardian  to  reimburse  himself  as 
not  a  privilege  personal  to  the  guardian,  but  one  which  may  be 
taken  advantage  of  in  a  court  of  equity  by  anyone  who,  without 
relying  solely  on  the  credit  of  the  guardian,  has  furnished  the  ward 
with  maintenance  under  a  contract  with  the  guardian.  "It  seems 
to  me,"  says  Joynes,  J.,  'that  the  law  places  the  guardian  under 
an  obligation  to  provide  for  the  maintenance  of  his  ward  out  of 
the  profits  of  the  ward's  estate;  and  that  a  person  who  furnishes 
maintenance  to  the  ward  under  a  contract  with  the  gruardian,  but 
who  does  not  give  exclusive  credit  to  the  guardian,  has  a  right, 
which  a  court  of  equity  will  recognize  to  have  those  profits  so  ap- 
plied for  his  benefit  The  creditor  in  such  a  case,  in  addition  to 
his  claim  at  law  against  the  guardian,  upon  his  personal  contract 
has  a  direct  and  original  claim  in  equity,  and  not  merely  a  claim 
by  substitution  to  the  guardian,  to  be  paid  out  of  the  profits  of 
the  ward's  estate."  This  result  was  reached  by  a  divided  court, 
and  its  reasoning  is  declared  "radically  unsound"  by  Van  Fleet,  V. 
C,  in  Reading  v.  Wilson.  38  N.  J.  Eq.  446,  who  rightly  says:  "There 
can  be  no  doubt  that  it  is  the  duty  of  a  guardian  to  maintain  his 
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waM,  and  to  that  end  he  may  use  so  much  of  his  ward's  estate 
as  may  be  necessary,  but  this  gives  him  no  right  whatever  to  charge 
or  encumber  his  ward's  estate."  This  coort,  however,  suggests 
by  way  of  dictum  still  another  possible  exception  to  the  general 
rule  that  the  personal  liability  of  the  guardian,  or  suit  on  his  bond, 
is  the  only  remedy.  "It  may  be  that  If  a  guardian  should  con- 
tract a  debt  for  the  benefit  of  the  ward,  and  should  not  pay  it  and 
the  guardian  when  the  creditor  came  to  ask  for  his  debt,  should 
have  no  other  means  of  making  payment  but  his  right  to  be  reim- 
bursed out  of  his  ward's  estate,  that  a  court  of  equity  would,  in- 
stead of  allowing  the  guardian  to  take  the  money,  apply  it  to  the 
payment  of  his  creditor." 

From  the  foregoing  it  is  evident  that  the  exceptions  which  the 
courts  have  sought  to  establish  proceed  upon  no  very  definite  prin- 
ciples of  law  or  equity,  but  are^  rather,  efforts  to  mitigate  a  sup- 
posed harshness  in  the  general  rule.  The  latter  is,  however,  at  once 
simple  and  decisive  of  the  rights  of  the  various  parties.  Its  harsh- 
tfess  is  seeming  rather  than  real,  and  a  strict  adherence  to  it  la,  it 
would  seem,  preferable  to  the  pofrltions  taken  in  the  cases  Just  con- 
sidered. 

b.    Of  Ward. 

1.    Bo  not  Bind  Guardian. — ^The  converse  of  the  rule  that  a 

guardian  cannot  bind  the  ward's  person  or  estate  is  equally  true. 
The  guardian  is  not  personally  liable  on  any  contract  by  the  ward. 
Ck>ntracts  by  a  ward,  if  binding  at  all,  bind  the  ward  alone.  There 
is,  as  is  said  in  Overton  v.  Beavers,  19  Ark.  023,  70  Am.  Dec.  610, 
''no  good  reason  why  the  relation  of  guardian  and  ward  should 
operate  to  render  the  former  liable  on  the  contracts  of  the  latter 
more  readily  than  In  cases  where  no  such  relation  existed.  .... 
A  guardian  would  be  no  more  liable  on  the  contracts  of  bis  ward 
than  he  would  be  on  those  of  an  entire  stranger.  In  either  case  to 
be  rendered  liable  it  would  be  necessary  that  the  undertaking  should 
be  in  writing." 

Nor  does  the  fact  that  the  contract  was  by  the  ward  for  neces- 
saries which  the  guardian  had  neglected  or  refused  to  furnish 
alter  the  case.  A  guardian  is  not  personally  bound  to  support 
his  ward:  Spring  v.  Woodworth,  2  Allen,  206,  326;  People  v. 
Kearney,  81  Barb.  430,  and  note  to  Ouion  v.  Guion,  57  Am.  Dec 
227.  If,  therefore,  the  guardian  fails  to  provide  maintenance  for 
his  ward  when  the  estate  oif  the  latter  is  ampler  the  r&nedj  of 
the  ward  is  to  petition  the  court  for  removal  of  the  guardian  for 

neglect  of  duty,  or  he  may  himself  purchase  the  necessaries:  Call 
V.  Ward,  4  Watts  &  8.  118,  89  Am.  Dec.  64;  but  in  such  case  the 
estate  of  the  ward,  and  not  of  the  guardian,  incurs  the  liability; 
Overton  v.  Beavers,  19  Ark.  623,  70  Am.  Dec.  610;  Creswell  v. 
Matthews,  52  Ark.  87,  12  8.  W.  158;  Oliver  v.  McDuffle,  28  Qa. 
522;  8prlng  v.  Woodworth,  4  Allen,  326;  Call  v.  Ward,  4  Watts 
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ft  Si  118,  39  Am.  Dec.  64;  Edmunds  ▼.  Davis,  1  Hill,  279:  Tucker 
▼.  McKee,  1  Bail.  844;  Elrod  v.  Myers,  2  Head,  88,  75  Am.  Dec 
749;  Banram  y.  Frost,  17  Gratt  898. 

8..  Power  of  Ouardian  to  Disaffirm. — ^In  Ollyer  y.  Hondlet,  18 
ICass.  237,  7  Am.  Dec.  184,  the  right  at  a  guardian  to  avoid  a 
voidable  contract  made  by  his  infant  ward  Is  considered,  and 
that  right  Is  denied  In  ca&es  where  the  contract  was  beneficial  to 
the  Infant.  The  reason  of  the  rale  Is  said  In  Chandler  v.  Simmons, 
97  Mass.  508,  93  Am.  Dec.  117,  to  be  that  'Hhe  election  whether  t» 
avoid  or  affirm  Is  reserved  to  the  minor  nntil  he  shall  be  of  age, 
and  that  a  previous  determination  of  his  right  by  the  guardian 
would  be  Inconsistent  with  such  a  privilege  In  the  ward.'*  The 
court,  therefore,  distinguishes  the  case  of  an  infant  under  guardian- 
ship from  that  of  an  adult  placed  under  guardianship  for  another 
cause,  as  for  being  a  spendthrift,  saying:  ''After  he  Is  of  full  age, 
if  unable  to  exercise  his  privilege  by  reason  of  mental  or  legal 
incapacity,  it  seems  reasonable  and  consistent  with  the  nature  and 
purpose  of  this  right  that  It  should  be  exercised  for  him  and  in 
hla  name  by  the  guardian  who  may  have  charge  of  his  interests. 
Otherwise  he  might  be  remediless  for  most  serious  Impositions,  as 
he  can  do  no  legally  valid  act  himself.  The  right  may  be  asserted 
by  belrs,  and  we  cannot  doubt  that  It  may  be  also  by  a  guardian 
appointed  over  his  property  for  any  cause  for  which  adult  persons 
are  placed  under  guardianship.** 

8.  Power  of  Guardian  to  Batlfy.— The  power  of  a  guardian  to 
validate  by  affirmance  a  void  act  of  his  ward  is  also  denied:  Ran- 
nels  V.  Gemer,  80  Mo.  474;  Doty  v.  Hubbard,  S5  Yt  278.  In  both 
of  these  cases,  however,  the  contract  which  was  attempted  to  be 
ratifled  was  a  deed.  This  was  a  contract  which  the  guardian 
himself  bad  no  power  to  make^  and  to  allow  his  ratification  to 
give  it  validity  would  be  to  enable  him  to  accomplish  indirectly 
what  the  policy  of  the  law  had  denied  him  the  power  to  do  directly. 

vn.    Collection  of  Debts  Dne  Ward. 

a.  Oeneral  Bole. — Included  In  the  general  power  to  manage  the 
estate  of  the  ward  is  the  power  to  collect  such  debts  as  may  be 
due  the  latter.  The  guardian  may,  therefore^  it  is  well  settled,  col- 
lect the  rents  and  profits  arising  out  of  the  ward's  real  estate,  as 
well  as  the  income  of  his  personal  property,  and  such  debts  as  may 
be  owing,  whether  secured  or  unsecured:  Mason  v.  Buchanan,  62 
Ala.  110;  Waldrip  v.  TuUy,  48  Ark.  297,  8  S.  W.  192;  Potter  v. 
Hificoz,  80  Conn.  606;  Harshman  v  McBride^  2  Ind.  App.  882,  28 
N.  ^  564;  Walker  v.  Wala,  10  Neb.  128,  4  N.  W.  938;  Chapman 
V.  Tibbits,  83  N.  Y.  289;  Field  v.  Schieffelin,  7  Johns.  Ch.  150,  11 
Am.  Dec  441;  White  v.  Parker,  8  Barb.  48;  Ware  v.  Ware,  28  Gratt. 
670;  Maclay  T.  Equity  Loan  etc.  Soc.,  152  U.  8.  499,  14  Sup.  Ot. 
Hep.  67& 
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Indeed,  the  collection  of  the  debts  of  the  ward  is  not  merely 
a  right,  but  a  duty  of  the  guardian,  and  in  the  settlement  of  his 
accounts  he  is  properly  chargeable  not  only  with  such  sums  as  he 
has  actually  received,  but  also  with  such  as  he  might  by  the  ex- 
ercise of  due  diligence  have  collected:  Lane  ▼.  Mickle,  43  Ala.  100; 
Stewart  v.  McMurray,  82  Ala.  269,  3  South.  47;  Bond  v.  Lockwood, 
33  111.  212;  Shurtieff  v.  Rile,  140  Mass.  213,  4  N.  B.  407;  In  re 
Wood,  71  Mo.  623;  Gulp  ▼.  Lee^  109  N.  0.  675.  14  S.  E.  74;  Gulp 
▼.  Stanford,  112  N.  0. 664, 16  S.  B.  761;  Appeal  of  Royer.  11  Pa.  St.  30. 

b.  Hay  Enforce  Collection  by  Suit — ^The  duty  to  collect  implies 
the  right  to  enforce  collection  by  suit.  A  guardian  may,  therefore, 
bring  an  action  to  compel  the  payment  of  the  debt  due  his  ward: 
Harshman  v.  McBride.  2  Ind.  App.  382,  28  N.  B.  564;  and  If  the 
debt  be  secured  by  a  bond  and  mortgage,  may  foreclose  the  mort- 
gage  when  necessary:  Walter  v.  Wala,  10  Neb.  123,  4  N.  W.  938; 
Ohapman  y.  Tlbblts,  33  N.  Y.  289;  although  he  may,  in  the  exercise 
of  a  sound  discretion,  extend  the  maturity  of  such  security,  at 
least  to  a  date  within  the  period  of  his  guardianship:  Wllllck  t. 
Taggart,  17  Hun,  511. 

a  Beceipt  of  Payment.~The  guardian  being  entitled  to  collect, 
is,  of  course,  entitled  to  receive  payment.  Payment  to  the  guardian 
is  therefore  payment  to  the  ward,  and  a  discharge  by  the  guardian 
is  sufficient:  Pfeiffer  v.  Knapp,  17  Fla.  144;  Mortimer  y.  People, 
49  111.  473;  Ware  y.  Ware,  28  Gratt.  670;  Boss  y.  Oill  1  Wash. 
87;  Segee  v.  Thomas,  3  Blatchf.  11,  Fed.  Gas.  No.  12,633;  McCreight 
y.  McGreight,  13  Ir.  Bq.  314.  Thia  right  to  recelye  payment, 
whether  of  principal  or  interest.  Is  unafiTected  by  the  fact  that  the 
sum  is  not  due  at  the  date  of  payment:  Willick  y.  Taggart,  17  Hnn^ 
51;  Wynne  y.  Benbury,  57  N.  O.  395.  See,  also^  Field  y.  Schieffelin» 
7  Johns.  Gh.  150,  11  Am.  Dec.  441. 

d.  Collection  of  Assets  of  Ward's  Wife. — ^In  Ware  y.  Ware,  28 
Gratt  670,  it  is  held  that  the  guardian  of  an  infant  husband  may 
reduce  to  possession  the  choses  in  action  of  the  ward's  wife,  and 
thus  make  available  the  ward's  interest  in  his  wife's  personal  prop- 
erty. The  necessity  of  such  power  in  the  gruardian  is  thus  w^ 
stated  by  the  court:  ''If  the  guardian  is  not  authorized  to  do  this, 
who  Is?  Not  the  wife,  certainly,  because  she  is  under  the  dis- 
ability of  coverture;  nor  the  ward  himself,  he  being  under  the 
disability  of  infancy.  The  result  would  be  the  loss  of  the  debt 
or  other  interest,  in  many  instances,  for  want  of  legal  authority 
to  collect  or  secure  it  And,  however  great  might  be  the  necessity 
of  the  husband  and  wife,  and  however  ample  the  estate  of  the 
wife,  there  would  be  no  hand  to  receive  and  apply  it  to  their  main* 
tenance  and  support** 
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•.    What  Kay  be  BeceivBd  in  Payment. 

1.  Gtaneral  Biile-~Ck>niliet  of  Antliority. — ^In  the  receipt  of  pay* 
ment  of  a  debt  due  bis  ward.  It  is  of  course  proper  that  the 
irnardlan  should  endeavor  to  collect  in  legal  tender.  This  is  not, 
howsTtf,  at  all  times  practicable^  and  a  qnestion  arises  as  to  the 
pofwer  of  the  gnardian  to  accept  something  other  than  mon^  or 
legal  tender  in  payment. 

According  to  one  line  of  cases^  a  goaidian  must  collect  in  cash, 
and  if  he  accept  anything  in  lien  thereof,  makes  the  debt  his  own. 
If,  for  instance,  a  gnardian  should  accept  payment  of  a  debt  duo 
his  ward's  estate  in  a  promissory  note^  the  guardian  becomes 
liable  to  his  ward  for  the  amount  of  the  debt,  and  will  be  charged 
therewith,  although  he  has  used  due  diligence  in  endeavoring  to 
collect  or  realise  on  the  note:  Lane  t.  Mickle,  43  Ala,  109;  Lane 
T.  Mickle,  46  Ala.  000;  Bescher  t.  State^  63  Ind.  802;  United  States 
T.  Bolder,  6  Granch  OL  0.  620,  Fed.  Oas.  No,  14,567;  Wall  ▼.  Buck- 
ley, 2  Gtu  Rep.  97. 

Other  authorities,  while  recognizing  that  the  guardian  should, 
where  possible,  require  payment  in  money,  permit  him  (rightly,  it 
would  seem)  to  excuse  the  receipt  of  something  other  than  money, 
by  a  dear  showing  that  in  so  doing  he  has  employed  due  diligence 
and  prudence.  This  view  is  illustrated  by  the  following  language 
from  the  opinion  in  Mason  t.  Buchanan,  62  Ala.  110:  ''Every 
guardian,  administrator  or  executor  is  prima  fade  liable  to  his 
ward  or  the  estate  represented  for  all  notes  taken  by  him  in  the 
discharge  of  the  duties  of  bis  office,  such  as  notes  taken  for  property 
sold,  rented  or  hired,  money  lent,  or  for  balances  due  by  former 
administrators,  executors  or  guardians.  He  is  liable  for  the  sol- 
vency of  all  such  notes From  this  liability  he  can  only  be 

relieved  by  the  clearest  and  most  satisfactory  showing  to  a  court 
of  equity  that  the  makers  of  the  notes  were  unquestionably  and 
abundantly  solvent  for  the  amount  when  the  notes  were  made,  and 
that  they  have  since  become  Insolvent  under  circumstances  that 
could  not  reasonably  have  been  anticipated  at  the  time,  and  so 
suddenly  that  no  time  was  allowed  him  to  prevent  the  loss.  In 
other  words,  that  while  he  used  in  taking  the  note  all  necessary 
precautions,  it  was  not  subsequently  lost,  by  any  neglect,  want  of 
attention,  or  mismanagement  on  his  part"  To  the  same  effect  \a 
Mason  v.  Buchanan,  62  Ala.  110.  See,  also,  cases  cited  below  on 
the  right  to  take  note  payable  to  himself  in  discharge  of  a  debt 
due  the  ward. 

Whether  or  not  a  guardian  has  the  right  to  receive  a  note  in 
payment  in  the  case  under  discussion,  if  the  note  so  received  is 
actually  collected  by  him  and  the  proceeds  applied  to  the  estate 
of  the  ward,  he  is,  of  course,  discharged  from  liability  therefor: 
Jones  V.  Jones,  20  Iowa,  388.  See  the  following  cases  for  the  lia- 
bility of  a  guardian  who  received  currency  of  the  Ck>nfederate 
states  in  payment  of  debts  due  the  estate:  Ferguson  v.  Lowery, 
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64  Ala.  510,  25  Am.  Rep.  718;  Gorbltt  y.  Carroll,  60  Ala.  316;  Gibbs 
T.  Glbbs,  61  N.  0.  471;  Purser  y.  Simpson,  65  N«  a  407;  Sudderth 
T.  licCombs,  65  N.  0.  186. 

8.  Pap«r  Payable  to  Guardian. — In  Draper  y.  Joiner,  9  Hnmph. 
612,  49  Am.  Dec.  719,  it  Is  said  that  if  a  guardian  takes  a 
promissory  note  payable  to  himself  for  a  debt  due  the  ward, 
that  act  in  itself  and  standing  unexplained  is  a  conyersion  of 
the  fund,  since  he  thereby  subjects  the  fund  to  the  hazard  of 
being  made  subject  to  his  own  creditors:  Bee,  also,  Knowlton  y. 
Bradley,  17  N.  H.  458»43  Am.  Dec.  600;  White  y.  Parker,  8  Barb.  4a 

The  preyailing  yiew  is,  howeyer,  otherwise.  '*We  cannot  hold,** 
says  the  court  in  Richardaon  y.  State,  65  Ind.  881,  "if  a  guardian 
takes  a  note  for  money  belonging  to  his  ward  payable  to  himself, 
in  his  own  name,  that  the  act,  in  law,  amounts  to  a  conyersion  of 
the  ward's  estate.  It  is,  at  most,  but  eyidence,  tending  to  proye 
a  conyersion.  .  .  •  •  There  might  be  many  cases  In  which  it  would 
be  entirely  harmless,  and  indeed  proper  to  take  such  notes  in  the 
name  of  the  guardian":  See,  also,  Slauter  y.  Fayorlte,  107  Ind. 
291,  67  Am.  Rep.  106,  4  N.  B.  860;  Brown  y.  Dunham,  11  Gray, 
42;  Torry  y.  Frazer,  2  Bedf.  486;  Barney  y.  Parson,  64  Vt  623, 
41  Am.  Bep.  86& 

8.  Paper  Payable  by  Guardian. — A  guardian  cannot  upon  the 
sale  of  his  ward's  property  receiye  his  own  note  in  payment  This 
Is  in  effect  a  purchase  by  the  gruardlan  of  the  estate  In  his  hands 
by  ylrtue  of  his  guardianship,  and  will  not  be  tolerated:  Bey  is  y.. 
Heflin,  68  Ind.  129;  Turner  y.  Pettigrew,  6  Humph.  (Tenn.)  438. 

4.  Beal  Propeirty. — ^It  Is  a  settled  principle  of  the  law  of  gruardlan 
and  ward  that  the  former  cannot,  as  a  general  rule,  alter  the 
nature  of  the  estate  in  his  hands  by  the  conyersion  of  realty  Into 
personalty,  or  yice  versa:  See  post,  subd.  XIII,  d.  If,  however,  real 
estate  is  accepted  by  the  guardian  in  payment  of  a  debt  due  the 
ward,  it  is  not  regarded  as  a  conversion  of  personal  into  real  assets^ 
but  rather  as  an  expedient  or  mode  of  collecting  a  debt,  the  adop- 
tion of  which  is  (by  the  better  rule)  discretionary  with  the  guardian^ 
and  the  propriety  of  which  he  must  be  able  to  vindicate:  Mason  y«. 
Buchanan,  62  Ala.  110. 

f.  Compromise,  Settlements,  etc^As  a  general  rule,  the  right 
of  a  guardian  to  settle  or  compromise  a  debt  due  the  ward  Is 
well  settled.  The  guardian  must  In  this,  as  in  other  acts  per- 
formed by  him  In  the  execution  of  his  guardianship,  act  In  good 
faith  and  in  the  exercise  of  reasonable  prudence  in  order  to  avail 
himself  of  this  power:  Darby  v.  Stripling,  22  S.  0.  243.  Where, 
however,  there  is  no  question  of  mala  fides,  and  the  guardian  used 
^e  prudence  in  protecting  and  advancing  the  interests  of  his 
ward,  he  may  undoubtedly  compromise  debts  due  the  latter:  Hayes 
y.  Massachusetts  Mut  L.  Ins.  Co.,  126  111.  626,  18  N.  B.  322;  Ditmar 
y.  West,  7  Ind.  App.  637,  35  N.  B.  47;  Manion  v.  Ohio  Val.  By.  Co.» 
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09  Ky.  504,  36  S.  W.  530;  Ordinary  ▼.  Dean,  44  N.  J.  L.  64;  Torrjr 
V.  Black,  58  N.  Y.  185;  Thomas  ▼.  Bennet,  56  Barb.  197;  Luton  v. 
Wilcox,  83  N.  C.  20;  Maclay  v.  Equitable  Life  etc.  Soc,  152  IT. 
&  499,  14  Sup.  Gt  Rep.  678.  Good  faith  and  prudence  will  ordi- 
narily be  presumed,  and  the  burden  to  show  the  contrary  la  upon 
the  party  who  attacks  the  validity  of  the  compromise:  Torry  i^ 
Black,  58  N.  Y.  185;  Luton  v.  Wilcox,  83  N.  O.  20. 

Where  the  effect  of  a  compromise  by  the  guardian  would  be  to 
chan^  the  nature  of  the  ward's  estate,  such  compromise  Is  be- 
yond the  powers'  conferred  upon  him.  A  guardian  cannot,  there- 
tore,  dispose  of  the  ward's  real  estate  or  convert  It  Into  personal 
assets  by  any  compromise  into  which  he  may  enter:  Stephenson  v. 
Chappell,  12  Tex.  Glv.  App.  296»  83  S.  W.  880,  86  S.  W.  482;  Hlnch*^ 
nmn  r.  Bullard,  7  W.  Ya.  152. 

g.  Submission  to  Arbitration. — A  guardian  has  the  power,  it  to 
now  well  settled,  to  make  a  submission  to  arbitration  of  disputed 
claims  arising  in  connection  with  the  ward's  estate,  and  such  sub- 
mission, when  on  a  matter  within  the  scope  of  his  authority  as 
guardian,  will  bind  himself  and  his  ward  on  the  latter  becoming 
of  age:  Strong  ▼.  Beronjon,  18  Ala.  168;  Hutchlns  v.  Johnson,  12 
Conn.  376,  90  Am.  Dec.  622,  and  monographic  note,  p.  633;  Beebe 
T.  Traiford,  Kirby,  215;  Hayes  v.  Massachusetts  Mut  Life  Ins.  Go.» 
125  111.  626,  18  N.  E.  822;  Weston  y.  Stuart,  11  Me.  326;  Goleman 
T.  Turner,  14  Smedes  &  M.  118;  McGomb  v.  Turner,  14  Smedes  & 
M.  119;  Thomas  v.  Bennet,  56  Barb.  197;  Weed  v.  Ellis,  3  Gaines,. 
263;  Hnme  T.  Hume,  3  Pa.  St.  144.  See,  however,  In  re  Hurley» 
1  Har.  &  J.  160.  In  the  case  of  the  guardian  of  a  lunatic  ths 
consent  of  the  court  of  chancery  seems  necessary  In  England:  See* 
note  to  Hutchlns  v.  Johnson,  30  Am.  Dec  633.  This  requirement 
seems,  however,  to  be  dispensed  with  in  this  country,  no  distinction 
being  made  by  the  cases  between  the  case  of  guardianship  of  an 
infant  and  of  a  lunatic:  Hutchlns  v.  Johnson,  12  Gonn.  876^  80  Am. 
Dec  622;  Weston  v.  Stuart,  11  Me.  826. 

h.  Waiver,  Belease,  etc.,  of  Ward's  Bights.— The  powers  of  a 
guardian  with  respect  to  the  property  of  his  ward  do  not  tend  ta 
the  disposal  of  it  to  third  persons  without  consideration.  He  can- 
not, therefore,  make  a  voluntary  release  of  a  debt  due  his  wards: 
Horlne  v.  Horine,  11  Mo.  649;  Freiberg  v.  DeLamar,  7  Tex.  Glv. 
App.  263,  27  S.  W.  151;  nor  without  consideration  surrender  or  waive 
the  latter's  security  for  the  payment  of  such  debts:  Blanvelt  v. 
Van  Winkle,  29  N.  J.  Eq.  HI;  Dlbrell  v.  Smith,  40  Tex.  447.  In 
Naeglln  v.  De  Gordoba,  171  U.  S.  638,  19  Sup.  Gt  Rep.  35,  it  is 
held  that  a  natural  guardian  cannot,  without  the  sanction  of  some^ 
competent  tribunal,  release  the  claim  of  the  ward  to  an  inheritance. 
So  a  guardian  cannot  give  away  the  right  of  his  Infant  ward  to 
receive  the  rents  of  property:  Hounshall  v.  Olay  Fire  Ins.  Go.,  81 
Ky.  804;  nor  can  he  set  aside  an  award  favorable  to  his  ward;  Will- 
iams V.  Moseley,  2  Fla.  804;  Thome  v.  Grockett,  4  Bibb.  437;  nor 
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waive  the  right  of  the  latter  to  exclude  an  incompetent  witness: 
Hulnig  T.  Hulnig,  82  IlL  App.  51d. 

VUL    InTestments  and  XioaoB. 

a.  General  Bnle. — Of  the  varionB  x>ower8  with  which  a  gnardian 
was  inyested  by  the  common  law,  none  is  better  settled  or  has  been 
the  subject  of  nK>re  discussion  in  the  books  than  the  power  to  in- 
Test  the  surplus  funds  of  the  ward.  It  is  indeed  commonly  treated 
in  the  light  of  a  duty  rather  than  of  a  power.  The  maintenance 
of  the  ward's  e&tate  in  a  productive  condition  is  one  of  the  main 
objects  of  guardianship,  and  the  guardian  has  the  undoubted  right 
to  make  inyestments,  without  any  special  order  of  court  authoris- 
ing him  to  do  so:  Bryunt  y.  Craig,  12  Ala.  864;  Allen  ▼.  Martin, 
86  Ahi.  880;  Owen  t.  Peebles,  42  Ala.  838;  Lee  t.  Lee,  65  Ala.  580; 
Stewart  t.  McMurray,  82  Ala.  269,  8  South.  47;  In  re  Gardwell* 
66  GaL  187;  In  re  Thomas,  26  Colo.  110,  66  Pac  907;  Shory  y. 
Sansberry,  8  Ind.  820;  Easton  y.  Somerville,  111  Iowa,  164,  82  Am. 
St  Rep.  602,  82  N.  W.  476;  Brown  y.  Mullins,  24  Miss.  204;  Titman 
y.  Green,  108  Mo.  22,  18  S.  W.  886;  Walker  y.  Wola,  10  Neb.  123, 
4  N.  W.  938;  White  y.  Parker,  8  Barb.  48;  Brobham  y.  Grosland,  25 
S.  G.  626,  1  S.  B.  33;  Elliott  y.  Howell,  78  Va.  297;  Maclay  y. 
Equitable  Life  etc.  See,  162  U.  S.  499,  14  Sup.  Gt  B^.  678;  Lamar 
y.  Micon,  112  U.  S.  452,  6  Sup.  Ct  Rep.  221. 

b.    Security  to  be  Taken. 

1.  In  General. — While  thus  unanimous  as  to  the  existence  of  the 
power,  the  authorities  are  in  decided  conflict  as  to  its  proper  limi- 
tations. "The  general  rule  is  everywhere  recognized  that  a  guardian 
or  trustee  when  investing  property  in  his  hands,  is  bound  to  act 
honestly  and  faithfully  and  to  exercise  a  sound  discretion  such 
as  men  of  ordinary  prudence  and  intelligence  use  in  their  own 
afTairs.  In  some  jurisdictions  no  attempt  has  been  made  to  es- 
tablish a  more  definite  rule;  in  others  the  discretion  has  been 
confined,  by  the  legislature  or  the  courts,  within  strict  limits**: 
Lamar  v.  Micoiir,  112  U.  S.  452,  5  Sup.  Gt  Rep.  221.  This  ques- 
tion is  quite  fully  considered  with  reference  to  trustees  generally 
(guardians  Included)  in  the  monographic  note  to  Nyce'a  Estate,  40  * 
Am.  Dec.  506-518. 

2,  Some  Security  Necessary.— -A  guardian  who  loans  funds  of 
his  ward's  estate  without  requiring  any  security  whatever,  but  on 
a  mere  personal  obligation,  does  so  at  his  own  risk,  and  must  make 
good  any  loss  arising  from  his  failure  to  take  security:  Glay  ▼• 
Glay,  8  Met  (Ky.)  548;  Glark  v.  Garfield,  8  Allen,  427;  Richardson 
y.  Boynton,  12  Allen,  188^  90  Am.  Dec.  141;  Dietterlch  y.  Heft»  6 
Pa.  St  87;  Nance  y.  Nance,  1  S.  G.  209;  Allen  y.  GalUardt  1  S.  a 
279.  See  for  cases  under  statutes  requiring  that  security  be  taken 
in  such  cases,  Lee  y.  Lee,  55  Ala.  690;  May  y.  Duke,  61  A^p,  (SS; 
Boyett  v.  Hurst,  64  N.  G.  166;  State  v.  Gooch,  97  N.  a  186;  2  Am, 
St  Rep.  284,  1  &  B.  658. 
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8.  Bole  in  Bngland. — ^In  Bngland  the  rule  as  to  the  nature  of 
securities  which  a  guardian  must  take  in  investing  the  funds  of 
his  ward  in  mrder  to  protect  himself  from  liability  in  case  of  loss, 
has  undergone  yarlons  changes  from  time  to  time»  the  history  of 
which  is  given  In  Lamar  v.  Mlcon,  112  U.  8. 462, 5  Sup.  Ot  Rep.  221, 
and  in  the  monograpldc  note  to  Nyce's  Estate,  40  Am.  Dec.  606-618w 
It  is  sufficient  for  the  purpose  in  hand  that  the  rule,  as  finally  estab- 
lished, cast  the  risk  of  loss  upon  the  guardian  wherever  the  security 
was  personal^  and  exonerated  him  from  such  liability  only  when 
the  loan  was  secured  by  adequate  real  or  governmental  securities; 
i.  e.,  by  real  estate  or  by  public  funds:  Gray  v.  Fox,  1  N.  J.  BQp 
259,  22  Am.  Dec  008^  reviewing  the  English  cases: 

4.    Bule  in  TTnited  States. 

A.  Hew  Jersey,  New  York  and  Pennsylvania. — ^This  rule  has 
been  followed  In  this  country  in  the  states  of  New  Jersey,  New 
York  and  Pennsylvania. 

In  New  Jersey  the  doctrine  is  laid  down  as  applicable  to  all 
trustees;  and,  while  there  seems  to  have  been  no  direct  application 
to  the  particular  case  of  a  guardian,  the  law  of  that  state  applicable 
to  such  case  Is  left  in  no  doubt  by  the  authorities.  ''It  Is  the  settled 
rule,  both  In  England  and  in  this  state,  that  if  executors,  admin- 
istrators, or  other  trustees,  loan  money  without  due  security,  they 
are  liable  in  case  of  loss.  Loans  made  on  private  or  personal  secur- 
ity are  at  the  risk  of  the  trustees;  who  are  personally  answerable 
if  the  security  prove  defective.  To  afTord  complete  indemnity  to 
the  trustee  against  the  hazard  of  responsibility  for  loss,  the  invest- 
ment must  be  made  In  government  stocks,  or  upon  adequate  real 
security**:  Yreeland  v.  Vreeland,  16  N.  J.  Eq.  512,  531.  To  the  same 
effect,  Gray  v.  Fox,  1  N.  J.  Bq.  250,  22  Am.  Dec.  508;  Halstead  v. 
Meeker,  18  N.  J.  Eq.  136;  Tucker  v.  Tucker,  83  N.  J.  Eq.  235. 

The  English  rule  has  likewise  been  adopted  in  New  York,  with 
reference  to  trustees  in  general:  King  v.  Talbot,  40  N.  Y.  76;  Acker- 
man  V.  Emott,  4  Barb.  626;  and  is  applied  to  investments  by  a 
guardian  In  Torry  v.  Frazer,  2  Redf .  486. 

In  Pennsylvania,  the  English  rule  was  unqualifiedly  adopted  as 
the  proper  one  for  the  guidance  of  trustees  in  Hemphill's  Appeal, 
18  Pa.  St  308;  and  such  is,  undoubtedly,  the  law  of  that  state:  In 
re  Law's  Estate,  144  Pa.  St  409,  22  AtL  881;  Appeal  of  Worrell,  9 
Pa.  St.  606,  23  Pa.  St  44;  TwaddelUi*  Appeal,  5  Pa.  St  Ifi. 

B.  South  Carolina.— In  South  Carolina  the  BngUsh  rule^  while 
not  followed  in  all  its  rigor,  is  adopted,  with  slight  modifications. 
The  earlier  cases  seemed  to  Incline  to  a  rejection  rather  than  an  ae- 
ceptance  of  the  English  doctrine  <Boggs  v.  Adger,  4  Rich.  Bq.  406; 
l^;>ear  t.  Spear,  9  Rich.  Eq.  184);  but  the  law  of  that  state  was  finally 
settled  in  Nance  t.  Nance,  1  S.  C.  209,  in  which,  after  reviewing 
the  previous  South  Carolina  case6»  the  court  says:  'The  result  of 
the  oases  in  our  own  courts,  properly  understood  in  their  relation  to 
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the  general  principles  of  law,  determining  the  dntieci  and  respon- 
slbllltlea  of  guardians  and  trustees  In  case  of  investments  of  trust 
funds  prevailing  In  England  as  well  as  in  this  state,  may  be  stated 
«s  follows:  The  trustee  will  be  held  responsible  for  losses  of  trust 
funds  through  loans  to  private  persons^  unless  securities  are  taken 
collateral  to  such  loans.  Such  securities  should  primarily  consist 
<of  mortgages  of  unencumbered  real  estate  of  a  value  sufficient  to 
guarantee  the  debt  against  all  contingencies  liable  to  occur,  or 
capable  of  being  foreseen.  Bonds  of  Individuals  should  not  be  taken 
In  lieu  of  real  securities,  unless  unobjectionable  investments  cannot, 
In  the  exercise  of  reasonable  diligence,  be  procured.  When  personal 
cecurlties  are  taken  In  lieu  of  real,  it  will  devolve  upon  the  trustee 
to  make  the  necessity  and  propriety  of  such  investments  appear 
«pon  an  accounting  with  the  cestuls  que  trust'*:  See,  also,  Alleur  v. 
OalUard,  1  S.  0.  279. 

O.  Bnle  Generally  Adopted. — ^In  this  country  generally,  and  with 
the  exception  of  the  four  states  above  mentioned,  the  tendency  is 
to  forsake  the  strict  and  formal  EingUsh  rule,  and  to  place  the 
liability  of  a  guardian  for  loss  caused  by  hlB  investments  upon  the 
^neral  rule  of  good  faith,  diligence  and  care.  In  Massachusetts, 
Vermont  and  Wyoming,  the  rule  of  the  English  courts  has  ex- 
pressly been  held  inapplicable  to  the  conditions  there  existing.  In 
these  states  a  guardian  will  be  protected  from  loss  where  he  has 
In  good  faith  taken  such  security  as  would  be  regarded  sufficient 
l>y  men  of  prudence,  discretion  and  intelligence  in  the  management 
of  their  own  affairs:  Lovell  v.  Mlnot,  20  Pick.  116^  82  Am.  Dec.  206; 
Clark  V.  Oarfleld,  8  Allen,  427;  Barney  v.  Parsons,  54  Yt  623,  41 
Am.  Rep.  858;  Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  154,  796. 

In  Alabama  and  in  North  Carolina  the  rule  has  been  definitely' 
settled  by  statute,  and,  in  line  with  the  general  tendency  in  this 
country,  absolves  the  guardian  from  liability  where  he  has  in  good 
faith  invested  on  apparently  adequate  personal  security:  Lee  v. 
L,ee>  55  Ala.  580;  May  v.  Duke,  61  Ala.  53;  Brewer  v.  Ernest,  81 
Ala.  435,  2  South.  84;  Boyett  v.  Hurst,  54  N.  C.  166;  Whitford  v. 
Foy,  65  N.  C.  265;  State  v.  Gooch,  97  N.  G.  186,  2  Am.  St  Rep. 
284,  1  S.  B.  653.  See  for  the  rule  itf  other  states.  In  re  Averill's 
Estate,  138  Gal.  zix,  66  Pac.  14;  In  re  Thomas'  Estate,  26  Golo. 
110,  56  Pac.  907;  Slauter  v.  Favorite,  107  Ind.  291,  57  Am.  Rep.  106, 
4  N.  B.  880;  Taylor  v.  Hlte,  61  Mo.  142. 

0.  CJorporate  Stock. — In  those  states  in  which  loans  by  guardians 
<m  adequate  personal  security  are  permitted,  a  guardian  may,  it  is 
lield,  invest  in  the  stock  of  private  corporations,  or  may  take  such 
stock  as  collateral  for  a  loan;  the  only  question  In  such  case  being 
whether  the  loan  was  made  in  good  faith  and  was  such  as  a 
prudent  man  would  have  made  in  the  conduct  of  his  own  affairs: 
Ix>ve]l  V.  Murat,  20  Pick.  116,  32  Am.  Dec.  206;  Nagle  v.  Robins,  9 
Wyo.  211,  62  Pac.  154,  796. 
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Where,  however,  the  English  rule  prevails,  corporate  stock  Is 
regarded  as  **per8onal  securities,*'  any  Investment  In  which  Is  at 
the  risk  of  the  gnardlan:  Appeal  of  Worrell,  9  Pa.  St  508;  Allen  ▼• 
Oaillard,  1  S.  O.  279.  See,  however,  Boggs  r.  Adger,  4  Rich.  Bq. 
40a  In  Appeal  of  Twaddell,  5  Pa.  St  15,  Olbson,  O.  J.,  held  that 
an  Investment  In  the  stock  of  a  corporation  deriving  its  Income 
mainly  from  landed  capital  vras  an  Investment  'in  substance, 
though  not  in  form,  on  real  security.**  The  case  was,  however, 
alluded  to  In  Appeal  of  Worrell,  9  Pa.  St  508,  •*wlth  some  re- 
luctance," and  Burnside,  J.,  declared  that  beyond  it  he  could  not 
advance  a  step. 

Even  where  there  Is  a  constitutional  Inhibition!  against  the  Invest- 
ment of  trust  funds  in  corporate  stock,  such  Investment  is  held  not 
to  be  prohibited  to  a  guardian  where  the  purchase  is  reasonably 
necessary  to  protect  other  stock  held  by  the  ward  from  depreciation: 
Nasrle  V.  Robins,  9  Wyo.  211,  62  Pac.  154,  790.  In  the  case 
dted,  snch  purchase  by  the  guardian  was  necessary  to  prevent  a 
third  party  from  securing  control  of  a  majority  of  the  stock  of  a 
corporation  in  which  the  ward  already  held  stock,  where  such  con- 
trol would  have  been  dangerous  to  the  ward's  interests.  .The  court 
likened  the  rule  applicable  to  this  case  to  the  rule  where  repairs 
are  necessary  to  protect  the  capital  of  the  ward  invested  in  realty; 
and  the  guardian  is  permitted  to  make  necessary  repairs^  although 
denied  the  general  power  to  purchase  realty. 

Loans  secured  by  corporate  stock  are  not  regarded  as  Investments 
In  such  stock  within  the  sense  of  a  constitutional  provision  forbid- 
ding an  investment  by  a  trustee  in  stocks.  "In  case  of  a  loan  upon 
mortgage  the  lender  might  be  compelled,  upon  foreclosure,  to  take 
the  property;  and,  likewise,  he  might  be  bound,  In  protecting  his 
own  Interests,  to  take  the  stock  where  he  has  It  as  security.  But  as 
such  possible  results  do  not  operate  to  render  the  loan  upon 
mortgage,  an  Investment  in  the  property  mortgaged,  so  they  do  not, 
in  case  of  collateral  stock,  make  the  loan  an  investment  in  the 
stock  itself:  Nagle  v.  Robins.  9  Wyo.  211,  62  Pac.  164,  796;  Lovell  v. 
Minot,  20  Pick.  116,  82  Am.  Dec.  206. 

0,    In  Trade  or  Business. 

1.  General  Bnle.— The  authorities  are  unanimous  in  holding  that 
a  guardian  has  no  power  to  employ  the  funds  of  his  ward  in  any 
trade  or  business.  "It  is  a  well-established  and  elementary  principle 
of  the  law  relating  to  the  rights  and  liabilities  of  trustees  that  in 
the  absence  of  an  express  and  sufficient  authority  therefor,  the 
employment  of  trust  property  in  trade  or  speculation,  or  In  manu- 
facturing, is  a  gross  breach  of  trust  upon  the  part  of  the  trustee^': 
Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  259,  68  Am.  St  Rep. 
777;  51  N.  B.  1086.  To  the  same  effect.  Michael  v.  Locke,  80  Mo. 
548;  Western  Cement  Ck>.  v.  Jones,  8  Mo.  App.  873;  Kent  v.  West, 
83  App.  Div.  112,  53  N.  Y.  Supp.  244;  In  re  Teyn,  2  Redf.  306;  Shaw 
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T.  Goble,  68  N.  O.  877.  See,  also,  Wlnstead  t.  Btaniield;  68  N.  a 
40;  Separ  ▼.  dpear,  9  Rich.  Bq.  184;  Appeal  of  Bichelbereer,  4 
WattB,  84;  Parlln  &  Orendorff  Co.  ▼.  Webster,  17  Tfex.  Olr.  App.  681, 
43  S.  W.  S69.  The  rule  la  applicable  to  the  imardlan  of  an  insane 
person  as  well  as  to  other  species  of  goardianship:  Michael  ▼.  liocke, 
80  Ma  548;  and  coven  the  case  where  a  gnardian  continues  a 
business  already  establlBhed  as  well  as  where  he  himself  establishes 
it:  Michael  ▼.  Locke^  80  Mo.  548;  Western  Oement  Go.  t.  Jones,  8 
Mo.  App.  373;  Warren  t.  Union  Bank  of  Rochester,  157  N.  T.  259.  68 
Am.  St  Rep.  777,  51  N.  B.  1036;  Kent  t.  West,  88  App.  Dir.  112,  53 
N.  Y.  Supp.  244.  So  a  guardian  is  responsible  for  the  safety  of  a 
fund  which  he  permits  his  cognardlan  to  employ  in  trade:  Pim  t. 
Downing,  11  Serg.  &  R.  166.  A  court  of  equity  may,  howerer,  and 
at  times  it  seems  will  authorize  the  continuance  of,  by  the  guardian* 
a  business  in  which  the  ward  Is  interested:  Powell  t.  North,  8  Ind. 
392,  56  Am.  Dec.  513;  Thompson  v.  Brown,  4  Johns.  Gh.  619.  See^ 
also,  Kent  ▼.  West,  33  App.  Div.  112,  53  N.  Y.  Supp.  244. 

2.  Ward  may  Elect  Between  Profits  or  Sum  InTestedL — Where 
a  guardian  does  subject  the  estate  of  his  ward  to  the  hazards  of 
trade,  the  latter  may,  if  the  venture  has  proved  profitable,  elect  to 
take  either  the  profits  or  interest  on  the  funds  so  employed:  Kyle  ▼. 
Bamett,  17  Ala.  306;  Bond  ▼.  Lockwood,  33  111.  212;  Ghanslor  t. 
Chanslor,  11  Bush,  663;  Appeal  of  Sequin,  103  Pa.  St  139.  He 
cannot,  howeyer,  take  both;  he  must  elect  between  them:  Kyle  ▼. 
Bamett,  17  Ala.  306;  an^  if  he  does  elect  to  take  the  profits  earned, 
he  must  submit  to  bearing  his  proper  proportion  of  the  losses  in- 
curred: Appeal  of  SmaU,  144  Pa.  St  293,  22  Atl.  809.  Where  the 
guardian  has  invested  the  funds  of  the  ward  in  a  firm  business  in 
which  he  was  a  partner,  if  the  ward  dect  to  take  the  prc^ts,  he  la 
entitled  to  such  only  as  are  attributable  to  the  employment  of  his 
capital,  and  not  to  such  as  are  attributable  to  skill,  industry  and 
labor  in  conducting  the  business:  Appeal  of  Sequin,  103  Pa.  St  139. 

d.  Confederate  Securities. — ^In  a  large  number  of  cases  arising  111 
the  southern  states,  the  right  and  liabilities  of  guardians  who  dnr> 
ing  the  OiYil  War  invested  in  the  securities  of  the  Confederacy  have- 
been  considered.  The  question  is  treated  with  some  little  amplifica- 
tion  in  the  note  to  Nyce's  Estate^  40  Am.  Dec.  509.  Its  practical 
Importance  is  but  small  to-day,  and  It  need  not  be  here  considered 
further  than  to  cite  a  few  of  the  later  cases:  See  Anderson  v. 
Wynne,  62  Ala.  829;  Stewart  v.  McMurray,  82  Ala.  269,  8  Soutii.  47; 
Franklin  v.  McBlroy,  99  Ga.  128,  24  S.  B.  975;  Baldy  v.  Hunter,  98 
Ga.  170,  25  S.  B.  416;  Greeif  v.  Roundtree,  88  N.  O.  164;  Robertson 
V.  Wall,  85  N.  C.  283;  Baldy  v.  Hunter,  171  U.  S.  888,  18  Sup.  Ot 
Rep.  890;  distinguishing  Lamar  v.  Micon,  112  U.  a  452,  474,  5  Snp. 
Ot  Rep.  221. 

e.  Time  Allowed  for— Interest,  eto.— A  guardian  Is  entitled  to 
a  reasonable  time  after  the  receipt  of  funds  in  which  to  secure  a 
piroper  and  safe  Investment  six  months  being  the  period  osnaUst 
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allowed:  In  re  Thomas'  Estate,  26  Colo.  110,  56  Pac.  007;  White  ▼. 
Parker,  8  Barb.  48;  Deltterich  ▼.  Heft,  6  Pa.  St  8T.  For  mere 
negligent  failure  to  Inyest,  simple  Interest  only.  It  Is  held,  should 
be  charged  the  gnardlan  on  the  snms  so  held;  compound  Interest 
being  proper  ordinarily  only  in  case  of  couT^rslon  byi  the  guardian, 
or  fraud,  or  other  gross  delinquency;  Bryant  t.  Craig,  12  Ala«854; 
Crooks  V.  Turpen.  1  B.  Mon.  183;  Deltterich  v.  Heft.  5  Pa.  St  87; 
Appeal  of  Hughes'  Minors,  63  Pa.  St  500. 

f.  Conflict  of  Laws.— In  matters  conmected  with  the  Investment 
of  funds  by  a  guardian,  where  the  law  of  the  place  of  the  guard- 
ian's appointment  and  of  the  ward's  domicile  is  different  the  law 
of  the  place  last  mentioned  controls.  **The  preference  due  to  the 
law  of  the  ward's  domicile,  and  the  Importance  of  a  uniform  ad- 
ministration of  his  whole  estate,  require  that  as  a  general  rule, 
the  management  and  Inyestment  of  his  property  should  be  governed 
by  the  law  of  the  state  of  his  domicile,  especially  when  he  actually 
resides  there,  rather  than  by  the  law  of  any  state  In  which  m 
gnardlan  may  have  been  appointed,  or  may  have  received  some 
property  of  the  ward The  form  of  accounting,  so  far  as  con- 
cerns the  remedy  only,  must  indeed,  be  according  to  the  law  of 
the  court  in  which  relief  is  sought;  but  the  general  rule  by  which 
the  guardian  is  to  be  held  responsible  for  the  investment  of  his 
ward's  property  is  the  Islw  of  the  place  of  domicile  of  the  ward'*: 
Lamar  ▼.  Micon.  112  U.  S.  452,  5  Sup.  Ct  Rep.  221. 

IX.  Deposits, 
a.  General  Bule.— While  an  investment  may,  undoubtedly,  take 
the  form  of  a  deposit  in  a  bank,  a  mere  deposit  of  funds  by  a 
guardian  In  a  bank  Is  not  necessarily  an  investment  of  them: 
•Whilst  the  relation  between  the  depositor  and  his  banker  is  that 
of  debtor  and  creditor  simply,  the  transaction  cannot  In  any  proper 
sense  be  regarded  as  a  loan,  unless  the  money  is  left  not  for  safe- 
keeping, but  for  a  fixed  period,  at  interest  In  which  case  the 
transaction  assumes  all  the  characteristics  of  a  loan:  In  re  Law's 
Estate,  144  Pa.  St  490,  22  AH  831.  A  guardian  will  not  be  held  lia- 
ble where,  in  the  ordinary  discharge  of  his  duties,  he  deposits  assets 
for  safekeeping  temporarily  in  a  bank  of  good  repute^  though  the 
bank  afterward  fails:  In  re  Law's  Estate^  144  Pa.  St  499,  22  Atl. 
831.  N<tf  is  a  guardian  liable  on  the  ground  of  negligence  where  he 
deposits  ccrtiflcates  of  stock  Indorsed  by  him  in  bUnk,  in  a 
natlcmal  bank  of  good  reputation,  and  they  are  embezzled  by  the 
cashier:  O'Herron  ▼.  Gray,  168  Mass.  578,  60  Am.  St  Eep.  411,  47 

N.  B.  429-  ,,       ^        .^ 

h,    Depodts  in  Guardian's  Own  Name.— If  a  guardlim  deposits 

guardianship  tvasdB  in  a  bank,  in  his  own  name,  and  without  ear- 
marks or  indicia  to  distinguish  the  moiiey  as  that  of  his  ward. 
faq  is  responsible  for  Its  safety,  and,  if  the  bank  falls,  he.  and  not 
the  ward,  must  bear  the  loss:  Jenkins  v.  Walter.  8  GIU  ft  J.  2ia 
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29  Am.  Dec.  539;  Coffin  v.  Bramlitt,  42  Miss.  194,  97  Am.  Dec.  449; 
White  V.  Parker,  8  Barb.  48;  In  re  Law's  Estate,  144  Pa.  St  499,  22 
Atl.  831;  Draper  y.  Joiner,  9  Humph.  612,  49  Am.  Dec.  719;  Booth 
r.  Wilkinson,  78  Wis.  652,  23  Am.  St.  Rep.  443,  47  N.  W.  1128; 
O'Conmor  v.  Decker,  95  Wis.  202,  70  N.  W.  286.  The  letters  "Guar" 
following  the  guardian's  name  in  the  certificate  of  deposit  do  not, 
it  is  held  in  O'Connor  y.  Decker,  95  Wis.  202,  70  N.  W.  286,  show 
that  the  deposit  was  made  as  guardian,  nor  relleye  the  latter  from 
his  personal  liability.  In  the  application  of  this  rule,  the  good  faith 
of  the  guardian  is  immateral:  Booth  v.  Wlkinson,  78  Wis.  652,  23 
Am.  St  Rep.  '443,  47  N.  W.  1128. 

X.    Ihnploymeiit  of  Agents. 

The  power  of  a  guardian  with  reference  to  the  employment  of 
anf  agent  depends  in  all  cases  upon  his  obligation  to  act  with 
reasonable  diligence  and  prudence:  Holeman  v.  Blue,  10  111.  App. 
130.  He  caimot  of  course,  authorize  an  agent  to  do  that  which  he 
himself  could  not  do.  Being  himself  unable  to  dlspo.«(e  of  the  real 
property  of  his  ward,  he  cannot  execute  a  binding  power  of  attor- 
ney empowering  another  to  make  such  conveyance:  Gaylord  t* 
Stebbins,  4  Kan.  42. 

Within  their  admitted  powers,  however,  guardians,  like  other  tnu- 
tees,  "are  not  bound  to  transact  personally  such  business  connected 
with  the  trust  as,  according  to  general  usage,  prudent  persons,  acting 
for  themelves,  would  ordinarily  transact  through  mercantile  agents": 
In  re  Law's  Estate,  144  Pa.  St  499,  22  Atl.  831.  They  may,  there- 
fore employ  brokers  to  procure  securities  for  investment:  In  re 
Law's  Estate,  144  Pa.  St  499,  22  Atl.  831;  to  collect  a  legacy  due 
their  wards:  Beach  v.  Moser,  4  Kan.  App.  66,  46  Pac.  202;  or  a 
claim  against  the  government  for  back  pay  and  bounty:  Holeman 
V.  Blue,  10  IlL  App.  130;  whenever  persons  of  ordinary  prudence 
would  do  the  same  in  the  conduct  of  their  own  affairs. 

A  guardian  may  make  his  ward  his  agent  to  contract,  and  will* 
in  such  case,  be  bound  by  the  contracts  of  the  latter:  Overton  v. 
Beavers,  19  Ark.  623,  70  Am.  Dec.  610.  Eviden'ce  that  a  guardian 
has  permitted  his  ward  to  make  contracts  is  not,  however,  proof 
of  a  general  authority  in  the  ward  to  contract:  Prescott  y.  Cass,  9 
N.  H.  93;  nor  can  a  minor,  under  a  mere  general  authority  by  his 
guardian  to  contract  bind  the  latter  by  executing  a  promissory  note: 
Rosslter  V.  Marsh,  4  Connf.  196. 

Where  a  guardian  has  acted  in  good  faith,  and  with  due  diligence 
and  prudence,  both  in  the  selection  and  supervision  of  an  agent 
appointed  by  him,  he  is  not,  by  the  weight  of  authority,  to  be  held 
responsible  for  a  sum  due  the  ward,  collected  by  such  tig&DL%  but 
never  received  by  the  guardian:  Holeman  v.  Blue^  10  Ul.  App.  130; 
Beach  v.  Moser,  4  Kan.  App.  66,  46  Pac.  202;  Appeal  of  Landmesser* 
126  Pa.  St  115»  15  Am.  St  Rep.  854,  17  AtL  543.  See,  however^ 
Appeal  of  WUls,  22  Pa.  St  325. 


April,  1902.]  Schmidt  v.  Suaveb.  299 

ZI.  Maintenance  of  Ward, 
a.  In  England.— In  England,  provision  for  the  snpport  and 
education  of  an  infant  ward  Is  made  npon  his  being  constituted 
a  ward  in  chancery,  and  hy  what  is  known  as  an  ''order  of  main- 
tenance." Upon  a  petition  for  the  appointment  of  a  guardian, 
there  la  a  reference  to  a  master  to  report  a  proper  person  for  the 
guardianship,  and  to  ascertain  the  exact  condition  of  the  infant's 
estate.  Upon  confirmation  of  the  report,  the  Infant  becomes  a  ward 
in  chancery,  and  an  annual  sum  (ordinarily  not  exceeding  the  prob- 
able income  from  the  estate:  Garmlchael  r.  Wilson,  3  MoUoy,  80),  is 
set  apart  by  order  of  the  court,  and  intrusted  to  the  guardian  to  be 
expended  In  the  maintenance  of  the  ward.  More  than  this  can  be 
expended  only  by  express  permission  of  the  court:  See  Hobbs  r. 
Harlan,  10  Lea,  268,  43  Am.  Rep.  309.  Except  in  a  case  of  abuse 
or  fraud,  a  guardian  Ui  not  required  to  account  specifically  for  an 
allowance  for  maintenance:  In  re  Oldfleld,  2  Molloy,  294 

b.    In  the  United  States. 

1.  In  General. — ^In  this  country,  the  guardian  Is  permitted, 
without  any  "order  of  maintenance,"  to  expend  so  much  of  the  in- 
come of  his  ward  as  may  be  urecessary  for  the  proper  support, 
maintenance  and  education  of  the  latter.  The  check  against  ex- 
trayagance  is  found  In  his  liability  to  account  for  all  expenditures, 
and  the  right  of  the  court  to  disallow  any  item  not  reasonable  or 
proper.  No  previous  order  of  court  is  necessary,  and  within  the 
limits  of  the  annual  Income  from  the  ward's  estate  the  guardian  is 
entitled  to  make  such  expenditures  as  are  reasonably  necessary: 
Lee  T.  Lee,  55  Ala.  590;  Bond  v.  Lockwood,  33  111.  212;  Owens  y. 
Walker,  2  Strob.  Eq.  289;  Foreman  v.  Murray,  7  Leigh,  412.  Where 
parents  are  guardians,  see  monographic  note  to  Villard  v.  Robert, 
49  Am.  Dec.  658.  The  income  which  he  Is  entitled  to  draw  on  for 
this  purpose  is  the  entire  income  of  his  ward,  and  not  merely  that 
which  comes  into  his  hands  as  guardian.  If,  for  Instance,  part  of 
the  revenue  producing  capital  of  the  ward  Is  In  the  hands  of  an 
administrator  or  trustee,  the  income  so  derived  la  inicluded:  Fore^ 
man  ▼•  Murray,  7  Leigh,  412. 

2.  Limited  to  Income. 
A.  General  Bule. — ^Any  encroachment  upon  the  principal  of  the 
ward's  estate  requires  the  intervention  of  a  court,  and  in  no  con- 
nection are  the  courts  more  zealous  in  the  protection  of  the  ward. 
The  reasons  for  the  rule  are  obvious.  The  object  is  the  preserva- 
tion of  the  capital  of  the  estate  held  by  the  guardian,  by  interposing 
a  check  upon  its  invasion  by  its  conservator.  As  is  said  In  the 
monographic  note  to  Villard  v.  Robert,  49  Am.  Dec.  657:  "If  the 
guaidlan  were  allowed  to  go. on  from  year  to  year  expending  the 
ward's  estate,  trusting,  in  the  end,  to  have  his  accounts  allowed 
upon  gross  estimates  of  possibly  Interested  witnesses,  the  ward 
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would  be  practically  without  protection.**  The  principle  is,  there- 
fore, well  settled  that  In  the  absence  of  some  statutory  proTl&ioo 
permitting  it  a  gnaidlan  cannot,  without  the  permission  of  m 
competent  tribunal,  invade  the  corpus  of  his  ward's  estate,  or 
exceed  the  annual  Income  therefrom,  for  the  maintenance  and  sup- 
port of  the  ward:  Stewart  v.  Lewis,  16  Ala.  734;  Starling  y.  Balkum, 
47  Ala.  814;  Bellamy  v.  Thornton,  108  Ala.  404,  15  South.  831; 
GampbeU  r.  Clark,  68  Ark.  450,  89  a  W.  262;  Davis  t.  Harkness,  6 
ni.  173,  41  Am.  Dec.  184;  Bond  v.  Lockwood,  83  Ul.  212;  McCrackenr 
Y.  McCracken,  6  T.  B.  Mon.  842;  Ghapllne  y.  Moore,  7  T.  B.  Mon. 
150;  Bybee  y.  Thorp,  4  B.  Mon.  (Ky.)  318;  Dayls  y.  Roberts,  1 
Smedes  &  M.  Oh.  543;  Gilbert  y.  McBachen,  88  Miss.  468;  Scott  y. 
Porter,  44  Miss.  864;  In  re  Wardell,  82  Hun,  545;  Oakley  y.  Oakley. 
8  Dem.  Surr.  (N.  Y.)  140;  State  y.  Cook,  84  N.  O.  67;  Patlon  y.  Thomp- 
son, 55  N.  O.  411,  67  Am.  Dec.  222;  Johnston  y.  Coleman.  56  N.  C 
290;  Caffey  y.  McMlchael,  64  N.  C.  607;  Tharlnsrton  y.  Tharlngton, 
99  N.  G.  118,  5  S.  B.  414;  In  re  Hind's  Bstate,  183  Pa.  St  260,  38 
Atl.  599;  Capehart  v.  Huey,  1  HIU  Eq.  405;  McDowall  y.  Caldwell, 
2  McGord  Eq.  48,  16  Am.  Dec.  635;  Yillard  y.  Robert,  2  Strob.  Eq. 
40,  49  Am.  Dec  654,  and  cases  cited  tn  monographic  note,  p.  657; 
Nlchol  y.  Steger,  2  Tenn.  Ch.  328;  Beeler  y.  Dunn,  8  Head,  87,  75 
Am.  Dec.  761;  Roeeborough  y.  Roseborough,  8  Baxt  814;  Hobbs  y. 
Harlan,  10  Lea,  268,  43  Am.  Rep.  309;  Jackson  y.  Jackson,  1  Gratt 
143. 

B.  Not  Confined  to  Ineome  of  Ourrent  Tear.— This  principle 
does  not  necessarily  require  that  in  all  cases  the  expenditures  of  any 
one  year  must  be  limited  to  tiie  income  for  the  current  year.  The 
guardian  may,  where  it  becomes  necessary  for  the  support  and 
education  of  his  ward,  and  especially  where  such  necessity  is 
caused  by  an  emergency,  such  as  sickness,  expend  more  than  the 
income  of  that  particular  year,  and  look  to  the  receipts  of  future 
years  for  remuneration:  Bybee  y.  Thorp,  4  B.  Mon.  813;  Johnston  y. 
Coleman,  56  N.  G.  290;  Patton  y.  Thompson,  55  N.  0.  411,  67  Am. 
Dec.  222.  In  Speer  y.  Finsley,  55  Ga.  90,  the  court  went  further 
than  this,  and  held  that  the  guardian  might  look  not  only  to  the 
Income  of  future  years  for  reimbursement,  but  to  past  income  as 
well;  that  the  Income  of  each  year  did  not,  if  unexpended  in  that 
year,  necessarily  become  a  portion  of  the  corpus  of  the  estate^  and 
that  a  guardian  did  not,  properly  speaking,  encroach  on  the  prin- 
cipal of  the  estate  under  his  charge,  if,  during  the  yeara  of  his 
guardianship,  his  total  expen^tores  had  not  oyerreached  its  total 
income. 

e.  Court  may  Sanotlon  Sncroachment  on  Pxliudpal. — ^Where  the 
income  is  Insufficient  for  the  maintenance  of  the  ward,  a  court  of 
equity  has  the  undoubted  power  to  break  into  the  principal  of  him 
estate;  and,  where  the  proper  case  is  presented,  will  do  so:  la  re 
Belsel's  Estate,  110  OaL  267,  40  Pac.  961,  42  Fac  819;  Dayls  y. 
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Harkness,  6  in.  173,  41  Am.  Dec.  184;  Bond  ▼.  Lockwood,  88  IlL 
212;  Ellis  r.  Soper,  111  Iowa,  631,  82  N.  W.  1041;  In  re  Wandell, 
32  Hun,  645;  Browne  T.  Bedford,  4  Dem.  Snrr.  (N.  Y.)  804;  Long  ▼. 
Norcom,  87  N.  O.  354:  Barnes  ▼.  Ward,  46  N.  C.  08,  67  Am.  Dec 
600;  JohnstMi  ▼.  Ooleman,  66  N.  O.  200;  Hart  y.  Gsapskl,  11 
Liea,  161;  Beeler  ▼.  Dunn,  8  Head,  87,  76  Am.  Dec  761;  Jackson  v. 
Jackson,  1  Gratt  143;  Barlow  ▼•  Grant  1  Vem.  256;  In  re  Howairtb, 
L.  R.  8  Gh.  416.  In  North  Ciarolina  the  rnle  (stricter  than  else* 
where)  Is  stated  to  be  that  the  court  will  permit  snch  encroachment 
only  In  a  case  of  "physical  necessity,**  which  in  the  case  of  gnard- 
ianship  over  minors  16  said  to  be  where  the  "wards  conld  not  be 
entitled  to  maintenance,  as  paupers,  who  could  not  be  maintained 
ftom  the  profits  of  their  property,  and  who,  from  mental  Imbecility, 
•r  want  of  bodily  health,  conld  iK>t  be  put  out  as  apprentices  to  be 
maintained  by  their  masters":  Johnston  v.  Coleman,  66  N.  C.  200. 

As  to  the  power  of  the  court  to  encroach  upon  the  principal 
of  an  estate  which,  on  a  certain  contingency,  is  limited  over  to 
third  persons,  see  monographic  note  to  Yillard  v.  Robert,  40  Am.  Dec. 
657,  669;  Brown  ▼•  Temperly,  3  Ruse.  263;  Havelock  ▼•  Havelock, 
17  Oh.  DiT.  807. 

d.  Subsequent  Batlflcation.  hy  Court  of  Encroaclunent  on  Prin- 
cipal.—Wherever  possible,  the  precedent  sanction  of  a  court  of 
equity  should  be  obtained  by  a  guardian  before  employing  any 
part  of  the  corpus  of  his  ward's  estate  for  maintenance  or  support 
of  the  latter.  In  North  Carolina,  a  state  in  which  encroachments 
upon  the  capital  of  estates  under  guardianship  seem  to  be  even 
more  Jealously  regarded  than  elsewhere,  only  a  case  of  physical 
necessity  will  induce  the  court  to  afterward  ratify  such  encroach- 
ment by  the  guardian  made  without  securing  its  permission  at  the 
time:  Tharln'gton  v.  Tharington,  00  N.  C.  118,  5  S.  B.  414;  Johnston 
T.  Coleman,  56  N.  0.  290;  Long  y.  Norcom,  37  N.  C.  354. 

In  other  jurisdictions  the  weight  of  authority  Is  in  favor  of  a  more 
lenient  rule,  and,  while  breaches  of  the  principal  are  by  no  means 
favored,  they  will  be  ratified  by  the  courts,  and  the  guardian  al- 
lowed reimbursement,  if  the  circumstances  were  such  that  the 
conrt  would,  if  previously  applied  to,  have  sanction'ed  such  ex- 
penditure: Calhoun  v.  Calhoun,  41  Ala.  360;  Kendall  v.  Miller,  0 
CaL  501;  Bond  v.  Lockwood,  33  IlL  212;  State  ▼.  Clark,  16 
Ind.  07;  Withers  v.  Hickman,  6  B.  Mon.  202;  Jarret  ▼.  Andrews,  7 
Bush,  311;  Oakley  v.  Oakley,  3  Dem.  Surr.  (N.  Y.)  140;  Roseborough 
V.  Roseborpugh,  3  Baxt  314;  Hobbs  v.  Harlan,  10  Lea,  268,  43  Am. 
Rep.  800;  Beeler  v.  Dunn,  3  Head,  87,  75  Am.  Dec  761;  Barten  ▼. 
Bowen*  27  Gratt  840;  Olsetf  v.  Thompson,  77  Wis.  666^  47  N.  W. 
20;  Carmichael  ▼.  Wilson,  3  MoUoy,  70,  86. 

Courts  will  not  ratify  invasions  of  the  principal  where  the  guard- 
Ian  has  permitted  his  ward  to  live  in  idleness,  and  thus  expend  his 
patrimony.    The  guardian  should,  before  resorting  to  an  encroach- 
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ment  in  tbe  ward's  capital,  keep  the  latter  employed  iif  earning  his 
own  support:  Brown  y.  Yaryan,  74  Ind.  805;  State  v.  Glaric,  16  Ind. 
97;  Marquees  v.  La  Baw»  82  Ind.  550;  Forteanx  t.  Lepage,  6  Iowa, 
123;  Olark  ▼.  Olai^,  8  Paige,  152,  85  Am.  Dee.  676;  Anderson  t. 
Thompson,  11  Leigh,  489.  See,  also,  Tharington  y.  Tharington,  99 
N.  OL  118,  5  S.  B.  414.  A  guardian  need  not,  howeYer,  bind  out  his 
wards  as  serYants:  Appeal  of  Brown,  112  Pa.  8t  18>  5  AtL  13. 

ZH.   Transactions  hy  Ouardian  InvolYlng  Own  Personal  Interest. 

a.  In  Oeneral — ^Fiduciary  Belation.— A  principal  so  elementary 
as  neither  to  require  nor  Justify  the  citation  of  authorities  in  its 
support,  is  the  fiduciary  nature  of  the  relationshipi  of  guardian  and 
ward.  The  relation  is  created  for  the  ben'efit  of  the  ward,  not  of 
the  guardian.  The  office  of  the  latter  is  essentially  one  of  trust,  the 
position  of  the  former  one  of  dependence.  The  guardian*  most,  in 
all  cases,  act  for  the  ward,  and  not  for  himself,  and  is  not  per- 
mitted, in  aniy  way,  to  reap  a  profit  out  of  the  estate  under  his 
charge:  Bee  obserYStions  of  Mullet,  J.,  in  White  y.  Parker,  8  Barlk 
48;  or  assume  a  position  antagonistic  to  that  of  his  ward:  Lee  ▼• 
Lee,  66  Ala.  690;  Mann  y.  McDonald,  10  Humph.  276i. 

b.    Dealings  with  Ward. 

1.  Dnring  Onardianship.— In  Yiew  of  the  respectlYe  posltloiis  of 
trust  and  dependence,  courts  of  equity  look  with  a  Jealous  eye 
uponr  all  transactions  between  guardian  and  ward  during  the  ex- 
istence of  the  relation.  Aside  from  the  legal  incapacity  of  the  ward 
to  contract  during  the  period  of  guardianships,  the  opportunity  for 
fraud  in  such  transactions  is  such  that  they  are  stamped  as  pre- 
sumptively Yoid.  The  presumption  rests,  not  upon  the  theory  that 
actual  fraud  is  present  in  the  particular  transaction;  but  upon  the 
broader  ground  that  in  such  relation  no  opportunity  to  commit 
fraud  shall  be  tolerated;  Wade  y.  Pulsifer,  64  Vt  46.  "The  relation 
of  guardian  and  ward  is  one  in  which  the  presumption  (of  undue 
influenfce)  exists,  perhaps,  in  the  highest  degree,  and  a  transaction 
between  persons  thus  situated  during  the  continuance  of  the  rela- 
tionship, and  especially  if  it  takes  the  form  of  a  gift,  can  rarely,  if 
ever,  stand*':  Bispham's  Equity,  6th  ed.,  234.  To  the  same  effect, 
McParland  y.  Larkin,  155  III.  84,  89  N.  S>.  600;  Meek  y.  Perry,  36 
Miss.  190;  Garvin  y.  Williams,  44  Mo.  465^  100  Am.  Dec.  814;  Wad« 
Y.  Pulsifer,  64  V t  45. 

2.    After  Termination  of  Ghiardianship. 

A.  General  Bule.~This  presumption  of  invalidity  which  attaches 
to  transactions  between  guardian  and  ward  while  the  relation 
exists  does  not  cease  with  the  mere  termination  of  the  relation. 
'*The  presumption  of  undue  influence  on  the  part  of  the  guardian 
and  the  dependence  of  the  ward  continues  after  the  legal  condi- 
tion of  guardianship  has  ended,  and  transactions  between  them,  dar- 
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Ing  tbe  contUmance  of  the  presumed  inflnence  of  the  gnardlan  wRl 
be  set  aside,  unless  shown  to  have  been  the  deliberate  act  of  the 
ward,  after  fall  knowledge  of  his  rights";  Gulett  ▼.  Wiley,  126  IlL 
310.  9  Am.  St  Bep.  587,  10  N.  B.  287. 

B.  CHfts  by  Ward  to  GuardiaiL.~The  rule  is,  therefore,  well  set- 
tled that  a  gift  or  donation  by  a  ward  to  his  former  guardian, 
shortly  after  reaching  his  majority,  will  be  set  aside  without  proof 
of  actual  fraud,  whenever  the  period  between  the  termination  of 
the  guardianship  and  the  date  of  the  gift  is  sufQciently  short  to 
permit  of  the  presumption  that  the  InjQuence  obtained  during  guard- 
ianship still  continues:  Meek  v.  Perry,  86  Miss.  190;  Garom  v. 
WllUamSk  44  Mo.  466,  100  Am.  Dec.  814;  Miller  v.  Simonds,  5  Mo. 
App.  33;  Waller  ▼.  Armstead,  2  Leigh,  11,  21  Am.  Dee.  504;  Hylton 
T.  Hylton,  2  Yes.  8r.  647;  Faulkner  v.  Salmon,  0  L.  J.  Oh.  166. 

O.  Battlements,  Beleases,  etc.~Nor  is  the  operation  of  the  prltf- 
ciple  confined  to  gifts.  In  Kbrby  v.  Taylor,  6  Johns.  Gh.  242, 
Chancellor  Kent  distinguished  the  case  of  a  gratuity  or  bounty 
glyen  the  guardian  by  the  ward  from  a  release  or  discharge  of  the 
former  by  the  latter  soon  after  reaching  majority.  It  was  to  the 
case  of  gratuities,  in  his  opinion,  that  the  jealousy  of  the  court  and 
the  maxims  of  public  policy  should  properly  be  directed,  while  a 
simple  release  of  a  guardian  by  the  ward  when  arrived  at  maturity 
la  prima  fade  good,  "belixg  regarded  as  a  proceeding  in  the 
natural  and  usual  course  on  the  termination  of  the  trust**  The 
validity  of  any  such  distinction  has,  however,  beeor  strongly  dis- 
puted: Ferguson  v.  Lowery,  64  Ala.  510,  26  Am.  Rep.  718;  Waller  v. 
Armistead,  2  Leigh,  11,  21  Am.  Dec.  604;  and  has  met  with  no  gen- 
eral recognition — settlements,  receipts  and  releases  between  ward 
and  guardian  being  the  two  classes  of  transactions  which,  per- 
haps, more  frequently  than  any  other,  have  been  disregarded  by 
courts  of  equity  on  the  ground  of  presumed  undue  influence:  John- 
son V.  Johnsoit,  6  Ala.  00;  Ferguson  v.  Lowery,  64  Ala.  510,  26  Am. 
Rep.  718;  Gulett  v.  WUey,  126  111.  310,  0  Am.  St  Rep.  587,  10  N.  E. 
287;  Clay  v.  Clay,  3  Met  (Ky.)  548;  Fielder  v.  Harbison,  14  Ky.  Law 
Rep.  481,  20  8.  W.  608;  MeGlellan  v.  Kennedy,  8  Md.  230;  McGonkey 
V.  Oockey,  60  Md.  286,  14  Atl.  466;  Sullivan  ▼.  Blackwell,  28  Miss. 
787;  McOarty  ▼.  Broom,  67  N.  O.  311;  Johnston  v.  Hayne,  68  N.  C. 
600;  Appeal  of  Stanley,  8  Pa.  St  431,  40  Am.  Dec.  536;  Appeal  of 
Clark,  18  Pa.  St  175;  Appeal  of  Wills,  22  Pa.  St  325;  Johnson  v. 
Johnson,  2  Hill  Eq.  277,  20  Am.  Dec.  72;  Waller  v.  Armistead,  2 
Leigh,  11,  27  Am.  Dec.  508;  Wych  v.  Packington,  8  Brown  ParL 
a  46. 

B.  Other  Transactions.— Similarly,  purchases  by  the  guardian 
from  the  ward,  and  vice  versa,  made  shortly  after  the  termination 
of  the  guardian,  are  sustainable  only  when  supported  by  proof  of 
good  faith  on  the  part  of  the  guardian,  and  unless  freely  made 
.with  a  full  knowledge  of  essential  facts  by  the  ward:  Andrews  y» 
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Jones,  10  Ala.  400;  Wicklser  ▼.  Oook,  85  IIL  68;  McParland  ▼.  Lar- 
kln,  155  111.  S4,  89  N.  El  609;  Sherry  t.  Sansberry,  8  Ind.  820; 
RlcbardBon  v.  Liimey,  7  B.  Men.  571;  Wrisrht  y.  ArnlOld,  14  B.  Mon. 
513,  61  Am.  Dec.  172;  Williams  ▼.  Powell,  86  N.  0.  460;  Eberts  ▼. 
Eberts,  55  Pa.  St  110.  In  Gale  ▼.  Wells,  12  Barb.  84,  It  was  b^d 
that  the  presumption  of  undue  Influence  applied  where  a  goardlan 
procured  his  former  ward  during  his  early  majority  to  Indorse  a 
note  of  the  guardian,  and  that  a  party  taking  such  note  with  notice 
of  the  relation,  could  not  recoyer  against  the  ward,  not  being  re> 
garded  as  a  bona  fide  purchaser.  For  the  effect  of  this  presump- 
tion where  third  parties  are  involved,  see  Gillett  y.  Wiley,  126  IIL 
UO,  9  Am.  8t  Rep.  587,  19  N.  B.  287;  People  y.  Beelye,  146  III.  189, 
■32  N.  B.  458.  8tee,  also.  In  this  general  connectloix,  the  monographic 
note  to  Richmond's  Appeal,  21  Am^  8t  Rep.  94-104,  on  the  pre- 
sumption of  undue  Inflnence. 

e.    AfTecting  Estate  Under  Gnardianalilp. 

1.  Use  of  Ward's  Property.—The  principle  that  a  guardian  shall 
iioti  profit  at  the  expense  of  the  estate  under  his  guardianship,  nor 
place  himself  in  antagonism  to  the  interests  of  his  ward,  applies  as 
well  in  his  dealings  with  the  ward's  property  as  in  his  transactions 
with  the  ward  himself.  A  guardian  cannot,  therefore^  employ  his 
ward's  funds  in  his  own  business,  make  loans  to  himself,  or  in  any 
way  devote  his  ward's  estate  to  his  own  profit.  Such  transactions 
are  regarded  as  conversions  by  the  guardian  and  render  him  liable 
for  the  value  of  the  property  so  converted:  Houstonr  v.  Deloach,  43 
Ala.  364,  94  Am«  Dec.  680;  Kyle  v.  Bamett,  17  Ala.  806;  Bond  y. 
Lockwood,  33  111.  212;  Lowry  v.  State,  64  Ind.  421;  Winstead  y. 
Stanfield,  68  N.  G.  40;  Appeal  of  Sequin,  103  Fa.  St  139;  Hutson 
V.  Jenson,  110  Wis.  26, 85  N.  W.  680;  Docker  v.  Somes,  2  Mylne  &  K. 
655.  Where  the  guardian  has  employed  the  funds  with  profit  to 
himself,  the  ward  may  elect  between  the  profits  so  earned  and  the 
interest  on  the  amount  converted:  Gases  above  cited.  ^See,  also,  for 
power  of  guardian  to  employ  ward's  estate  in  carrying  on  buslneas, 
supra,  p.    295,  subd.  VIII,  c 

2.  Mingling  Funds. — It  is  likewise  the  duty  of  a  guardian  not 
to  mingle  his  own  funds  with  the  trust  funds,  and,  where  he  does 
this,  is  ordinarily  held  chargeable  with  interest  on  the  latter:  In  re 
Thomas'  Estate,  26  Golo.  110,  56  Pac.  907;  Olay  y.  Glay,  3  Met  (E^y.) 
548;  Moyer  v.  Fletcher,  56  Mich.  508»  23  N.  W.  198;  White  y.  Parker, 
8  Barb.  48.  A  mere  mingling  of  funds  is  said  itf  Titman  v.  Green,  108 
Mo.  22,  18  S.  W.  885,  not  to  amount  in  itself  to  a  wrongful  conver- 
sion, where  the  guardian  had,  at  all  times,  sufiScient  funds  on  hand 
to  meet  his  liabilities  to  the  estate. 

3.  Contracts  to  Surrender  Control  of  Ward's  Estate. — ^A  guard- 
ian cannot,  by  contract  with  a  third  person,  bind  himself  to  sur- 
render and  place  in  control  of  such  third  person  the  estate  commit- 
ted to  his  charge.    Such  a  contract  is  against  public  policy,  and  can- 
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not  be  enforced  against  the  gnardlan:  Sanford  ▼.  Hayes,  19  Conn. 
C01.  But  it  is  not  ill^al  or  against  public  policy  for  a  guardian  to 
agree  with  the  surety  on  his  bond  to  invest  the  ward's  money  in 
state  bonds,  and  deposit  them  with  the  surety  as  indemnity  to  the 
latter.  Such  a  scheme,  it  was  held,  did  not  contemplate  that  the 
funds  of  the  guardian  were  to  pass  into  the  hands  of  the  surety,  so 
as  to  give  him  the  use  or  control  of  them,  and  was,  therefore,  per- 
missible: Rogers  y.  Hopkins,  70  Ga.  454.  Where^  however,  the  per- 
formanee  of  the  contract  would  require  the  guardian  to  give  his 
surety  control  of  the  ward's  estate,  whether  for  indemnity  or  other- 
wise^ it  is  contrary  to  public  policy:  Poultney  v.  Randall,  9  Bosw. 


4s.  Contracts  to  Perform  Act  of  Personal  Benefit  to  Guardian.^ 
Where  a  guardian  would'  derive  a  personal  benefit  from  the  execu- 
tion of  a  contract  made  by  him  with  a  third  person,  with  reference 
to  the  property  of  the  ward,  the  contract  violates  sound  public  policy 
in  providing  for  the  individual  profit  of  the  guardian  at  the  expense 
of  the  ward's  estate^  and  is,  therefore^  void.  A  guardian  cannot, 
therefore^  be  compelled  to  carry  out  a  previous  contract  by  institut- 
ing and  pressing  proceedings  in  court  for  the.  exchange  of  his  ward's 
land,  where  it  would  be  beneficial  to  the  guardian  to  do  so:  Zand» 
V.  Feeley,  47  111.  App.  660.  Nor  can  he  sell  property  of  the  ward 
in  execution  of  a  prior  agreement:  Rome  Land  Oa  v*  Eastman,  80 
Oa.  68a,  6  &  EL  586. 

5.  Purcliase  of  Claim  Agajnst  Estate.— This  same  prohibition 
against  the  guardian  deriving  any  profit  from  the  estate  under  his 
charge  applies  where  the  guardian*  buys,  at  a  discount,  a  claim 
against  the  estate.  He  can,  in  such  case,  charge  the  ward  no  more 
than  he  has  actually  paid  for  the  claim:  Bass  v.  Cook,  4  Port.  390; 
Hanna  v.  Spotts,  5  B.  Mon.  362^  43  Am.  Dec.  132;  Sparhawk  v.  Allen, 
21  N.  H.  9;  Moore  v.  Shields,  69  N.  O.  50. 

6.  Purchase  of  Outstanding  Title. — ^Nor  can  a  guardian  by  the 
purchase  of  an  outstanding  title  or  encumbrance  adverse  to  the  title 
of  his  wards,  place  himself  in  a  position  antagonistic  to  their  In- 
terests. If  a  guardian  does  make  such  purchase,  he  is  deemed,  even 
in  the  absence  of  actual  or  Intended  fraud,  to  hold  the  title  thus 
acquired  in  trust  for  his  wards,  and  the  latter  may  avail  themselves 
of  it  by  reimbursing  the  guardian  for  the  amount  actually  exi)ended 
by  him:  Taylor  v.  Calvert,  138  Ind.  67,  37  N.  B.  531;  Lee  v.  Fox, 
6  Dana,  171.    See,  also,  Dohms  v.  Mann,  76  Iowa,  723,  39  N.  W.  823. 

7.  Purchase  in  Name  of  Guardian  with  Funds  of  Ward. — If  a 
guardian  employs  the  funds  of  the  ward  in  the  purchase  of  property 
to  which  he  takes  title  in  his  own  name,  he  is  regarded  as  holding 
such  property  in  trust  for  the  wards.  So  long  as  the  funds  can  be 
traced  to  any  particular  piece  of  proq;>erty  In  the  hands  of  the 
guardian^  the  ward  has  a  lien  on  the  property  for  the  repayment  of 
the  fund,  and  may  elect  to  take  either  the  property  or  the  sum 
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Itf^effted  by  the  guardian,  with  Interest  'In  snch  cases  the  transa^ 
tlon  Is  looked  upon  as  a  purchase  paid  for  by  the  cestui  que  trust 
as  the  beneficial  Interest  in  the  mon^  belonged  to  him,  and  the 
identity  of  the  money  does  not  consist  in  the  specific  pieces  <tf 
money  or  bills,  but  in  the  general  character  of  the  funds  out  of 
which  the  payment  is  made,  anEd  the  fund  may  be  f (flowed  so  long 
as  its  general  character  can  be  identified":  Johnston  ▼.  Jane%  4S 
Ga.  664.  To  the  same  effect,  Sterling  y.  Arnold,  64  Oa.  880;  French 
v.  Sheplor,  88  Ind.  266»  4S  Am.  R^.  67;  Peck  y.  Braneau,  1  Blackt 
644;  Ohauslor  y.  Ghauslor,  11  Bush,  663;  Armitage  y.  Snowden,  41 
Md.  119;  Pattersotf  y.  Booth,  103  Mo.  402,  16  S.  W.  643;  French  y. 
Currier,  47  N.  H.  88;  Appeal  of  Royer,  11  Pa.  St  36;  Appeal  of 
Stanley,  8  Pa.  St  431,  49  Am.  Bee.  630;  Appeal  of  Lukens,  7  Watts 
&  S.  48;  Watson  y.  Thompson,  12  R.  I.  466;  Turner  y.  Pettigrew,  6 
Humph.  438.  If  the  property  purchased  be  stocks,  the  ward  may, 
therefore,  call  for  the  stocks  if  their  yalue  has  appredatedt  and 
if  they  haye  fallen  in  yalue,  may  call  for  the  money  Inyested: 
French  y.  Currier,  47  N.  H.  88  ;  Appeal  of  Lukens,  7  Watts  ft  &  48; 
Appeal  of  Stanley,  8  Pa.  St  431. 

If  the  guardian  takes  a  conyeyaofce  in  his  own  name  to  secnie 
a  debt  of  the  wards,  the  same  principle  is  applicable  as  where  he 
makes  an  actual  purchase  with  funds  of  the  latter:  Appeal  of 
Royer,  11  Pa.  St  36.  Nor  is  it  essential  that  the  entire  purchase 
money  be  made  up  of  trust  funds.  The  wards  may  enforce  their 
trust  to  the  extent  to  which  their  money  was  employed,  although 
the  guardian  al&o  used  money  of  his  own:  Watson  y.  Thomps(Hir 
12  R.  I.  466.  In  Fren^ch  y.  Sheplor,  83  Ind.  266,  43  Am.  Rep.  67, 
it  \B  held  that  a  resulting  trust  does  not  attach  in  fayor  of  wards, 
unless  the  trust  funds  were  paid  at  the  time  of  the  purchase,  and 
such  a  trust  was  held  not  to  arise  where  a  guardian  purchases  land 
for  himself,  upon  his  own  credit  takes  a  conyeyance  in  his  own 
name,  and  afterward  uses  the  money  of  his  wards  in  payment  of 
the  purchase  mon^. 

In  order  to  enforce  the  lien  of  the  ward  in  cases  of  this  nature^ 
the  fund  must  be  traced  into  some  specific  piece  of  property.  The 
ward  has  no  general  lien  on  the  estate  of  the  guardian  to  enforce 
a  debt  due  him  from  the  latter:  Yason  y.  Bell,  68  Ga.  416;  Ohauslor 
y.  Ohauslor,  11  Bush,  663.  Ajid  see  generally  as  to  following  trust 
funds,  monographic  note  to  Union  Nat  Bank  y.  Goets,  82  Am.  St 
Rep.  126-130. 

8.  Payment  of  Guardian's  Debt  witb  Funds  of  Ward.— A 
guardian  has,  of  course,  no  power  to  transfer  any  i^operty  be> 
tonging  to  the  estate  of  his  ward,  either  in  payment  of,  or  as  se» 
curity  for,  his  own  priyate  debts.  Such  a  conrveyance  is  a  palpable 
breach  of  trust  and  passes  no  title  to  one  who  takes  with  knowl- 
edge of  the  facts:  Porter  y.  Tudor,  9  Conn.  411;  McOonnell  y.  Hud* 
son,  7  IlL  640;  Beyis  y.  Hefllit  63  Ind.  129;  Thomas  y.  mte,  6  B* 
Hon.  690;  Atkinson  y.  Atkinson,  8  Alien,  16;  Baughn  y.  Shackle* 
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ford,  48  Mte0.  256;  State  t.  Tlttman,  54  Mo.  App.  490;  Johnson 
T.  Pajne  ft  Williams  Bank,  56  Mo.  App.  257;  Byertson  t.  Krert- 
mm,  6  Paige,  M4;  Field  ▼.  Bchlefldin,  7  Johns.  Oh.  160,  U  Am. 
Dec  441;  Lancaster  ▼•  Allen;  1  Head,  826;  Dobyns  ▼•  Bawley.  76 
Va.  637. 

9.  Traeing  ITands  Converted  hy  Qnardlaa.— In  this  and  in  the 
TarioiDS  other  cases  where  constmctlTe  or  resulting  tmsts  are 
fastened  npon  the  property  disposed  of  or  receiyed  hy  the  gnaidiair 
in  violation  of  his  duties,  the  nature  of  the  tranflacti<»i,  whUe  ft 
invalidates  the  latter  so  far  as  the  parties  to  the  fraud  are  con- 
cerned, does  not  affect  rights  acquired  in  good  faith  by  innocent 
third  parties.  If  the  guardian  acts  within  the  scope  of  his  apparent 
authority,  such  parties  are  not  bound  to  inquire  into  the  motlyes 
which  prompt,  or  the  emergency  which  necessitates,  the  transac- 
tion, nor  are  they  concerned  with  the  disposition  of  the  property 
received  by  the  guardian.  Acting  in  good  faith  and  without  knowl- 
CHlge  of  the  breach  of  trust  l^  the  guardian  they  are  protected: 
Woodward  v.  Donally,  27  Ala.  108;  Fountain  v.  Anderson,  83  Ga. 
372;  McCkmnell  v.  Hodson,  7  111.  640;  Atkinson  v.  Atkinson,  8 
Allen,  15;  Field  v.  Schieffelln,  7  Johns.  Ch.  150,  11  Am.  Dec.  44L 

Any  extended  consideration  of 'the  question  who  is  to  be  regarded 
in  this  connection  as  an  innocent  third  party  is  not  properly  within 
the  scope  of  this  note,  and  will  not,  therefore,  be  here  attempted. 
The  mere  fkct  that  the  transferee  knew  the  property  to  be  part 
of  the  ward's  estate,  where  he  had  no  knowledge  of  the  fraud  of 
the  guardian,  is  not,  it  seems,  sufQdent  to  deprive  him  of  the  char- 
acter of  a  bona  fide  purchaser:  Fountain  v.  Anderson,  33  Oa.  372; 
Field  V.  Schieffelln,  7  Johns.  Oh.  150,  11  Am.  Dec  441.  See,  where 
notes  OP  other  choses  in  action  were  payable  to  one  as  "guardian," 
Fountain  v.  Anderson,  33  Ga.  372;  Thornton  v.  Bankin,  19  Mo.  103, 
50  Am.  Dec  338;  contra,  see  Hardy  v.  Citizens'  Nat  Bank,  61  N. 
H.  34;  Gillespie  v.  Crawford  (Tex.  Civ.  App.),  42  S.  W.  621.  See, 
also^  Atkinson  v.  Atkinson,  90  Masa  15.  Where,  however,  the 
property  is  transferred  or  money  paid  in  satisfaction  of  a  private 
debt  of  the  guardian,  the  assignee  cannot  hold  it  against  the  ward: 
Porter  t.  Tudor,  9  Gonn.  411;  McConnell  v.  Hodson,  7  IlL  640; 
Berls  T.  Heflin,  63  Ind.  129;  Thomas  v.  Hits,  5  B.  Mon.  590;  Atkin- 
son V.  Atkinson,  8  Allen,  15;  Baughn  v.  Shackleford,  48  Miss.  255; 
JohnsMi  T.  Payne  ft  Williams  Bank,  56  Mo.  App.  257;  Field  v. 
Schieffelln,  7  Jc^ms.  Ch,  150,  11  Am.  Dec.  441;  Ijancastar  v.  Allen, 
1  Head,  326w  See  as  to  tracing  trust  funds  generally,  monx>graphic 
note  to  Unioa  Nat  Bank  of  Chicago  v.  ftoetss,  32  Am.  St  Bep.  125- 
130. 

10.  Porohaae  hy  Guardian  of  Ward's  Property.— The  general 
rule  which  prohibits  a  guardian  from  dealing  with  the  estate  of 
the  ward  for  his  IndlTldual  gain  does  not  permit  him  to  purchase 
any  of  the  proi>erty  belonging  to  thd  latter:  Hindman  v.  O'Connor* 
6i  Ark.  627, 16  &  W.  1062;  Dohms  v.  Mann»  76  Iowa,  728»  39  N.  W. 
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823;  Dickinson  y.  Dtirfee,  139  Mass.  23%  1  N.  B.  416;  Law  t.  Pnrdy, 
2  Lans.  422;  Small  t.  Small,  74  N.  O.  16;  Ohorpennlng's  Appeml,  32 
Fa.  St  315,  72  Ajn.  Dec.  789;  Mann  t.  McDonald,  10  HimH;»li.  275. 
If  he  does  purchase,  he  will  be  deemed  to  hold  in  tmst  for  his 
ward:  Hlndman  v.  O'Connor,  54  Ark.  627,  16  &  W.  1052;  and  If 
be  afterward  conveys  for  an  adyanced  pricey  the  ward  Is  entitled 
tot  the  profit  so  made:  Appeal  of  Hayman,  65  Pa.  St  433;  Williams 
▼.  Palmer,  2  Bazt  488.  In  Dohms  ▼.  Mann,  76  Iowa,  723,  39  N. 
W.  823,  a  tax  deed  made  upon  the  sale  of  a  ward's  land  to  his 
guardian  for  delinquent  taxes  was  held  to  cony^  no  title  adyene 
to  the  ward,  whether  issued  to  the  guardian  or  his  assignee  of 
the  certificate:  See,  also  Tealey  y.  Hoyte^  3  Teim.  Gh.  661. 

The  good  faith  or  honesty  of  the  guardian  in  making  the  pur- 
chase Is  immaterial:  Hlndman  y.  O'Connor,  54  Axk.  627,  16  &  W. 
1052;  Choipennlng's  Appeal,  82  Pa.  St  315,  72  Am.  Dec  789.  But 
If  such  good  faith  be  shown,  and  all  imputation  of  fraud  or  ad- 
vantage disproyed,  a  court  of  equity  will  not,  it  seems,  interpose  to 
set  the  transaction  aside:  Talbot  y.  Provine,  7  Baxt  502.  In  the 
Pennsylyania  case  above  cited  (Chorpenolng's  Appeal,  32  Pa.  St 
815,  72  Am.  Dec.  789),  the  rule  Inyalldating  purchases  of  the  ward*s 
estate  by  a  guardian  for  his  own  use  is  held  to  be  inapplicable 
where  the  sale  is  made  by  a  public  officer,  under  proceedings  ad- 
verse to  the  interest  of  the  ward,  where  the  guardian  has  not  suffl- 
ilent  funds  in  his  hand  to  prevent  the  sale.  Under  such  circum- 
stances, the  case  holds,  public  policy  is  not  violated  by  a  purchase  by 
the  guardian  for  his  own  use:  See  Law  v.  Pnrdy,  2  Lans.  422. 
Purchases  by  a  guardian  at  his  own  sale  with  other  matters  con- 
nected with  guardian's  sales  under  order  of  court  will  not  be  hers 
considered. 

XII  I.    Over  Baal  Property  of  Ward. 

a.    Possession. 

1.  General  Bule. — ^A  guardian  has  the  right  to  the  possession, 
custody  and  management  of  his  ward's  real  estate,  and  is  entitled 
to  enforce  his  right  to  such  possession  as  well  against  his  ward 
or  one  holding  under  him  (Freeman  v.  Bradford,  5  Port  270),  as 
against  a  stranger:  Lee  v.  Lee,  55  Ala.  590;  MuUer  v.  Benner,  69 
IlL  108;  Jaekson  v.  Todd,  25  N.  J.  L.  121;  In  re  Hynea,  105  N.  Y. 
560,  12  N.  B.  60;  Boyear  v.  Bast  161  N.  T.  580.  76  Am.  St  Bep. 
290,  56  N.  B.  114;  Holmes  v.  Se^,  17  Wend.  75;  Byrne  v.  Van 
Hoeseuv  5  Johns.  66;  Truss  v.  Old,  6  Band.  556^  18  Am.  Dec.  74& 

In  addition  to  the  various  writs  of  the  early  common  law  (writs  of 
right  writs  of  intrusion  of  ward,  etc:  See  Truss  v.  Old,  6  Rand. 
666^  18  Am.  Dec  748),  allowed  the  guardian  for  the  enforcement  of 
his  right  to  the  custody  of  his  ward's  lands,  he  could  maintain 
ejectment  in  his  own  name  against  anyone  depriving  him  of  their 
possession:  Freeman  v.  Bradford,  5  Port  270;  Muller  v.  Benner, 
69  ItL  108;  KUm^y  v.  Barrett  46  Mich.  87,  8  N.  W.  708;  In  rs 
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H71lel^  105  N.  T.  560,  12  N.  B.  00;  Holmes  y.  Seely,  17  Wend. 
75;  OaxBkadden  ▼.  McGhee^  7  Watts  &  S.  140;  Warden  v.  Blch- 
tanm,  14  Fa.  St  121  (ejectment  by  committee  of  a  Innatlc);  Truss 
▼.  OW.  0  Band.  650»  18  Am.  Dec.  74a  For  any  Interference  with 
Ufl  exclnslve  right  to  the  possession  of  his  ward's  real  estate,  be 
ml^ht  have  an  action  of  trespass  against  the  party  guilty  of  such 
interference:  See  cases  aboye  cited,  and  Palmer  t.  Oakley,  2  Doug. 
(Mich.)  433,  47  Am.  Dec  41;  Torry  y.  Black,  68  N.  Y.  185. 

8.  Possession  of  Ouardlan  is  Possession  of  Ward.— The  posses- 
sion of  the  guardian  is,  howerer,  in  the  case  of  both  real  and 
personal  property,  the  possession  of  the  ward:  Magee  y.  Toland,  8 
Port  86;  SaUee  y.  Arnold,  82  Mo.  532,  82  Am.  Dec.  144;  Tenney 
Y.  Bvans,  11  N.  H.  846;  Putnam  y.  Bitchie,  6  Paige,  890;  Doe  y. 
Keene,  7  Term.  Bep.  386.  While  holding  as  guardian,  therefore. 
Ids  possession  is  in  no  proper  sense  adverse  to  the  ward,  and  can- 
not as  against  the  latter,  ripen  into  a  title  by  adYerse  possession: 
Small  Y.  Small,  74  N.  a  16.  Possession  by  a  guardian  (even  by  a 
guardian  by  nature)  may,  howcYer,  operate  to  confer  such  title  on 
the  ward  as  against  m  third  person:  Barbee  y.  Williams^  4  Hetsk. 


b. 

1.  General  Bule. — ^Under  his  general  power  to  manage  and  con- 
trol his  ward's  estate,  a  guardian  may,  it  is  well  settled,  lease 
the  real  property  of  his  ward,  for  any  term  of  years  within  the 
period  of  his  guardianship.  Haying  the  right  to  the  possession  of 
such  property,  he  may  transfer  such  possession  by  demise,  and 
without  an  order  of  court:  Freeman  y.  Bradford,  5  Port  270;  Young 
Y.  liorain,  11  IlL  624,  52  Am.  Dec  463;  CSark  y.  Bumside,  15  lit 
62;  MuUer  y.  Benner,  60  IlL  108;  Graham  y.  Chatoque  Bank,  5  & 
Mon.  45;  Anderson  y.  Layton,  3  Bush,  87;  Hutchins  y.  Dresser,  20 
Me.  76;  Palmer  Y.  Oakley,  2  Doug.  (Mich.)  433,  47  Am.  Dec  41; 
Bicbardson  y.  Bichardson,  49  Mo.  29;  Antonidas  y.  Walling,  4  N. 
J.  Bq.  42,  31  AuL  Dec  248;  Van  Doren  y.  Eyeritt  5  N.  J.  L.  460, 
8  Am.  Dec.  615;  Snook  y.  Sutton,  10  N.  J.  L.  133;  Jackson  y.  Todd, 
25  N.  J.  Li.  121;  Smerson  y.  Spicer,  46  N.  Y.  594;  Low  y.  Purdy,  2 
Lans.  422;  Pond  y.  Curtiss,  7  Wend.  45;  Holmes  y.  Seely,  17  Wend. 
75;  Byrne  y.  Van  Hoesen,  5  Johna  66;  Field  y.  Schieflelln,  7  John^ 
CQl  150^  11  Am.  Dec  441;  Ooakley  y.  Mohar,  86  Hun,  157;  Thacker 
y.  Henderson,  68  Barb.  271;  State  Y.  Hamilton  Go.  Ck>mmrs.  88  Ohio 
St  58;  Garskadden  y.  McGhee,  7  Watts  &  S.  140;  Appeal  of 
Stoughton,  88  Pa.  St  108;  Boss  Y.  Gill,  1  Wash.  (Va.)  87;  Truss 
Y.  Old,  6  Band.  556,  18  Am.  Dec.  748;  Windon  y.  Stewart  43  W. 
Ya.  711,  28  S.  B.  776;  Bonald  y.  Barkley,  1  Brock.  356,  Fed.  Gas. 
No.  12,031;  Shaw  y.  Shaw,  Yem.  &  S.  607.  In  the  case  of  a  guard- 
Ian  of  an  insane  person,  this  i>ow€r,  it  seems,  was  not  possessed 
at  common  law,  but  was  conferred  by  statute  48  George  III:  See 
Ckwper  y.  Wallace,  55  N.  J.  Eq.  192,  36  Aa  575. 
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In  Appeal  of  Stoughton,  8  Pa.  St  198,  tbe  geiyeral  i>ower  of  a 
fniardian  to  lease  the  real  estate  of  his  ward  is  conceded.  This 
power  does  not  it  is  held,  extend  to  a  lease  of  oil  lands  with 
the  right  to  take  the  oil  giyetf  tbe  lessee.  **Oil  is  a  mineral,  and 
being  a  mineral  is  part  of  the  realty.  In  this  it  is  like  coal  or 
any  other  natural  product  which  in  situ  forms  part  of  the  land. 
When  conveyance  is  made  of  it  whetber  that  c<myeyance  be  called 
a  lease  or  a  deed,  it  is  in  efltect  the  grant  of  part  of  the  corpus 
of  the  estate,  and  not  of  a  mere  incorporeal  hereditament**  Leases 
of  this  nature  are,  therefore,  in  the  opinion  of  the  court  together 
with  leases  of  timber  and  coal  land«  valid  only  when  made  under 
order  of  court 

2.  Limited  to  Term  of  Guardianship.— In  the  absence  of  stat- 
ute, a  guardian  has  no  power  to  lease  for  a  longer  period  than  he 
himself  is  entitled  to  possession.  In  the  case  of  tbe  ordinary  guard* 
ian  this  is  during  the  period  of  the  ward's  minority,  and  an  at- 
tempt of  a  guardian  to  leajBe  for  a  period  longer  than  this  is  oltra 
Tires:  Young  t.  Lorain,  11  IlL  624,  52  Am.  Dec.  463;  Van  Doren 
T.  B^ieritt  5  N.  J.  L.  460;  Putnam  t.  Ritchie,  6  Paige,  890;  Pond 
T.  Curtiss,  7  Wend.  45;  White  v.  Parker,  8  Barb.  48;  State  t.  Ham- 
ilton County  Ck>mmr8.,  39  Ohio  St  58;  Ross  v.  Oill,  4  Call,  260.  In 
the  case  of  a  guardian  la  socage,  the  guardian  may  lease  until  the 
infant  attains  fourteen  years  of  age,  or  chooses  another  guardian, 
but  for  no  longer:  Putnam  v.  Ritchie,  6  Paige,  890;  Emerson  y.  Spicer, 
65  Barb.  428,  38  How.  Pr.  114,  affirmed  in  46  N.  Y.  594.  If  he 
does  attempt  to  lease  for  a  term  longer  than  the  period  of  guardian- 
ship, the  lease  is  not  void,  but  voidable,  and  may  be  ratified  by  the 
infant  on  coming  of  age:  Van  Doren  t.  Ereritt  6  N.  J.  L.  400,  8 
Am.  Dec  615.  The  reason  of  the  rule  which  limits  the  power  of 
guardians  In  leasing  premises  belonging  to  their  wards  to  the  period 
of  guardianship  is  equally  applicable  to  a  grant  of  an  easement 
A  guardian  cannot  it  is  therefore  held,  grant  an  easement  on  the 
lands  of  his  ward  beyond  the  terms  of  his  guardianship:  Watklns 
T.  Peck,  13  N.  H.  360,  40  Am.  Dec.  156;  State  y.  Hamilton  County 
Commrs.,  39  Ohio  St  58.  See,  also,  Curry  y.  Kell,  19  App.  Dly.  875, 
46  N.  Y.  495. 

e.  Bents  and  Profits. — ^The  guardian  is  entitled  to  recelye  tbo 
rents  and  profits  of  his  ward's  land:  Freeman  y.  Bradford,  5  Port 
270;  In  re  Hjrnes,  105  N.  Y.  560,  12  N.  E.  60;  Byrne  y.  Van  Hoesen, 
5  Johns.  66;  Royer  y.  Meixel,  19  Pa.  St  240;  and  may  maintain  an 
action  of  debt  to  recoyer  the  same:  Coakley  y.  Mohar,  36  Hun;  157; 
Carskadden  y.  McGhee,  7  Watts  &  8.  140.  At  common  law  he 
might  distrain  in  his  own  name  for  rent  in  arrear:  Carskadden  t. 
McGhee,  7  Watts  &  S.  140;  Appeal  of  Hughes'  Minors,  68  Pa. 
St  500. 

d.    Transactions  Changing  Nature  of  Estate. 

1.  General  Rule. — ^At  common  law,  and  to^ay  in  the  absence 
of  statute,  a  guardian  has  no  power  except  perhaps,  id  exceptional 
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iBBtances,  or  under  order  of  court  to  change  the  natnre  of  the  estate 
under  his  charge  by  converting  the  realty  of  hie  ward  Into  per* 
•onalty,  or  vice  versa.  The  object  of  the  rule  has  been  said  to 
be  the  protection  of  the  relative  Interests  of  the  real  and  personal 
rcproscirtatlvies  of  the  ward,  by  putting  It  beyond  the  power  of 
the  guardian  to  alter  the  succession  of  the  tatter's  property  by 
changing  Its  nature:  See,  however,  Bolsseau  v.  Bolsseau,  79  Va. 
TS,  76,  8S  Am.  Bep.  616,  citing  2  Perry  on  Trusts,  3d  ed.,  sec.  605. 
Whatever  the  reason  of  the  rule,  the  rule  itself  Is  well  settled,  and 
It  is  uniformly  held  that  a  guardian  cannot,  as  a  general  rule,  alter 
the  character  of  the  estate  of  his  ward  without  the  sanxstlon  of  a 
court:  Attridge  v.  Billing,  57  111.  489;  Thompson  v.  Pettlbone,  79 
Ey.  319;  Johns  v.  Tiers,  114  Pa.  St  611,  7  Atl.  923;  In  re  Hind's  Es- 
tate, 183  Pa.  St  260,  88  Aa  599;  Capehart  v.  Huey,  1  HUl  Eq.  405; 
Singleton  v.  Love,  1  Head,  357;  Hendee  v.  Gleaveland,  64  Vt  142; 
Bolsseau  v.  Bolsseau,  79  Va.  78,  52  Am.  Bep.  616,  and  cases  here- 
inafter cited. 

2.  Bule  In  England.— In  England,  the  rule^  seemingly  followed 
In  a  few  American  cases,  is  that  the  guardian  may  change  the 
nature  of  the  ward's  estate  under  particular  circumstances,  and 
where  it  is  manifestly  for  the  advantage  or  convenience  of  the  in- 
fant The  courts  will  in  such  cases  support  the  conduct  of  the 
guardian  if  "tbe  court  would  do  it  under  the  same  circumstances": 
Tuwood  ▼.  Twryne,  2  Amb.  417;  Thompson  v.  Pettlbone,  79  Ky. 
319;  Durret  v.  Commonwealth,  90  Ky.  812,  14  S.  W.  189;  Field  v. 
Schleffelln,  7  Johns.  Gh.  150,  11  Am.  Dec.  441;  Hassard  v.  Rowe,  11 
Barb.  22;  Ronald  v.  Barkley,  Fed.  Gas.  No.  12,031.  1  Brock.  3{i6. 
In  Appeal  of  Royer,  11  Pa.  St  36,  such  change  Is  said  to  be  Justified 
only  in  case  of  "Imminent  necessity." 

8.  Inherent  Power  of  Court  to  Order. — Upon  the  question 
whether  the  court  of  chanicery  has  Inherent  powier  to  order  the 
sale  of  the  real^'estate  of  an  infant  under  guardianship,  the  au- 
thorities are  not  in  accord.  By  some  it  is  maintained  that  the  court 
possesses  no  such  inherent  powers,  and  that  If  it  exists  it  does 
so  by  virtue  of  some  statute  conferring  it:  Northwestern  Guaranty 
etc.  Go.  V.  Smith,  15  Mont  101,  48  Am.  St  Rep.  662,  38  Pac.  224; 
Rogers  V.  Dill,  6  Hill,  415;  State  v.  Hamilton  Gounty  Gommrs.,  39 
Ohio  St  58;  Singleton  v.  Love,  1  Head,  857;  Faulkner  v.  Davis,  18 
Gratt  651,  98  Am.  Dec.  698,  and  cases  cited.  Other  authorities, 
however,  are  to  the  efltect  that  such  power  is  Inherent  In  the  court: 
Thompson  v.  Pettlbone,  79  Ky.  319;  Talbot  v.  Provlne,  7  Baxt  502; 
Thompson  v.  Mebane,  4  Helsk.  870.  See  3  Pomeroy's  Equity  Juris- 
prudence, sec  1309. 

4,  Sale  of  Bealty.— In  accordance  with  the  general  rule  that  a 
guardian  cannot,  without  the  authority  of  a  proper  court,  efltect  a 
change  of  the  general  nature  of  the  ward's  estate  from  real  to 
personal,  or  vice  versa,  the  authorities  are  uniform  in  holding  a 
sale  or  conveyance  of  land  of  the  ward  by  his  guardian  without 
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«Tich  order  of  court  to  be  beyond  the  power  of  the  gnardlaa;  And 
therefore  void.    Such  a  sale  or  conveyance  la  obvlouBly  a  oony^^ 
slon  of  the  ward's  real  estate  Into  personalty,  and  cannot  be  effected 
by  a  fiTuardlan  under  hla  gieneral  authority:  Richardson  v.  Richanl- 
son,  49  Ma  29;  Antonldas  v.  Walling,  4  N.  J.  Bq.  42,  31  Am.  Dec 
248;  Cooper  ▼.  Wallace,  65  N.  J.  Bq.  192,  CO  Atl.  575;  Switaer  t. 
Bwltzer,  51  N.  J.  Bq.  486,  41  Atl.  486;  Jackson  v.  Todd,  25  N.  J. 
L.  121;  Low  T.  Purdy,  2  Lans.  422;  Pond  y.  OurtiSB,  7  Wend.^  45; 
Genet  ▼.  TaUmadge.    1    Johns.  Oh.    561;    Field  v.  Schieffelln,    f 
Johns.  Ch.  150,  U  Am.  Dec.  441;  White  v.  Parker,  8  Barb.  48;  Pat- 
ton  T.  Thompson,  55  N.  0.  411,  67  Am.  Dec.  222;  State  t.  Hamtttotn 
County  Commrs.,  89  Ohio  St  58;  Appeal  of  Hughes*  Minors,  63  Pa.  BL 
600;  Appeal  of  Stoughton.  88  Pa.  St  198;  Washabaugh  v.  Hall,  4  & 
Dak.  168^  56  N.  W.  82;  House  v.  Brent,  69  Ter.  27,  7  S.  W.  65; 
Stephenson  v.  Chappell,  12  Tex.  Civ.  App.  296,  88  S.  W.  880,  86  & 
W.  482;  Bumell  y.  Malony,  36  Vt  686;  Doty  y.  Hubbard*  65  Vt  278; 
Delllnger  y.  Polts,  93  Va.   729,  25  8.  E.  90a 

It  Is  not  essential  to  the  invalidity  of  such  a  transaction  that  It 
take  the  technical  form  of  a  sale  and  conveyance.  If  Its  effect  la 
to  change  the  nature  of  a  particular  part  of  the  ward's  estate  from 
realty  to  personalty,  it  is  beyond  the  power  of  the  guardian.  Thus» 
he  cannot,  by  assenting  to  boundary  lines,  deprive  the  Infant  of 
any  land  held  by  him:  Johns  Y.  Tiers,  114  Pa.  St  611,  7  AtL  923; 
Bum^  v.  Malony,  86  Vt  636;  Doty  v.  Hubbard,  56  Vt  278;  nor 
by  a  compromise  dispose  of  his  ward's  Interest  in  certain  land: 
Stephenson  v.  Chappell  (Tex.  Civ.  App.),  36  &  W.  482.  Bee,  alao^ 
supra,  p.  310,  for  validity  of  an  "oil  lease." 

6.    Investment  in  Bealty. — ^The  rule  against  changing  the  nature 
•f  the  ward's  estate  without  an  order  of  court  operates  to  pn^ 
hibit  hot  only  a  change  from  real  to  persMial  property  by  the 
,    disposal  of  the  ward's  land,  but  a  change  from  personalty  to  realty 
as  well.    A  guardian  cannot,  without  first  obtaining  the  permission 
of  a  tribunal  competent  to  grant  it,  invest  the  funds  of  his  ward  in 
real  estate.    Such  investment  is  regarded  as  a  conversion  of  the 
fund  invested  and  the  ward  may,  at  his  option,  take  ^ther  the 
land  purchased  or  the  money  Inviested  by  the  guardian,  in  the  lat- 
ter case  treating  the  land  as  mere  security:  Sherry  v.  Sansberry,  3 
Ind.  820;  Edmonds  v.  Morrison,  5  Dana,  223;  Armitage  v.  Snowden^ 
41  Md.  119;  Wood  v.  Stafford,  50  Miss-.  370;  Bangert  v.  Bangert; 
13  Mo.  App.  144;  Younoe  v.  McBrlde,  68  N.  0.  532;  Tealey  v.  Hoyte^ 
3  Tenn.  Ch.  561;  Gordon  v.  English,  3  Lea,  634.    Here,  as  in  other 
cases  In  which  trust  funds  are  to  be  traced,  the  property  cannot 
be  impressed  with  the  trust  when  It  has  onoe  reached  the  hands 
of  a  bona  fide  purchaser  for  value  and  without  notice:  Armitage- 
V.  Snowden^  41  Md.  119;  Gordon  v.  English,  8  Lea,  634 

0.  Improvement8.~Clo8ely  connected  with  the  right  of  the  ward 
to  change  the  nature  of  the  estate  under  his  charge  by  disposal  of 
or  investment  in  realty  is  the  question  of  his  right  to  make  per^ 
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manent  Improyements  npoix  the  lands  of  his  ward.  Such  improve- 
ments, in  the  great  majority  of  cases,  are  of  such  nature  that  when 
completed  they  form  part  of  the  realty  itself,  and  to  permit  the 
gnaidian  to  make  them  of  his  own  accord  is  plainly  to  allow  him 
to  invest  the  funds  of  his  ward  in  real  estate  without  an  order 
of  court  Begarding  it  thus,  the  law  does  not  permit  a  guardian 
to  employ  the  money  of  his  ward  in  enhancing  the  value  of  the 
realty  belooqglng  to  the  estate,  without  securing  the  sanction  of 
a  court  having  jurisdicUoiL  A  guardian,  therefore,  who,  without 
leave  of  court,  makes  permanent  improvements  upon  the  land  of 
his  ward  does  so  at  his  own  risk:  Waldrip  v.  Tulley,  48  Ark.  297» 
3  S.  W.  192;  McParland  v.  Larkin,  155  111.  84,  89  N.  B.  609;  Lane  v. 
Taylor,  40  InA.  495;  McGiacken  y.  McCracken,  6  B.  Mon.  842; 
BrodeM  ▼•  ThompMO^  2  Har.  ft  O.  120;  Antonldas  rl  Walling,  4 
N.  J.  Bq.  42,  81  Am.  Dec  2iS;  Haggerty  t.  McOanna,  25  N.  J. 
Eq.  48;  Hassard  v.  Bawe,  11  Barb.  22;  Oopley  v.  O'Neil,  57  Barb. 
299;  In  tm  Hind's  Bstate,  188  Pa.  St  260,  88  AtL  599;  Barrett  T. 
Oocke^  12  Helsk.  566;  Hobbs  v.  Harlan,  10  Lea,  268,  43  Am.  Bep^ 
809;  Jackson  y.  Jackson,  1  Gratt  148.  In  many  of  the  cases  the 
esurts  have  refused  to  allow  a  guardian  credit  for  such  Improve- 
ments, while  In  otiiers  he  has  been  reimbursed  for  improvements 
made  by  him  iif  good  faith,  which  have  added  to  the  permanent 
value  of  the  estate:  See  cases  above  dted,  and  Pelley  t.  Bascombe^ 
8  L.  T.,  N.  8.,  817,  9  Jnr.,  N.  a,  112a 

7.  Bepalzs.— The  rule  that  a  guardian  has  no  power  to  make 
permanoit  improvements  upon  the  land  of  his  ward  does  not 
in  any  way  prevent  him  from  making  all  needed  repairs.  Indeed, 
this  latter  is  regarded  as  a  duty  rather  than  as  a  power:  Waldrip 
T.  Tnlley,  48  Ark.  297,  3  S.  W.  192;  and  the  guardian  may  be  held 
liable  if  by  his  failure  to  properly  repair,  the  value  of  the  ward's 
real  estate  is  depreciated:  Willis  v.  Fox.  25  Wis.  646.  Bxpendlture* 
for  necessary  repairs  are,  therefore,  upheld  on  the  ground  of  pro> 
tecUon  to  the  capital  of  tbe  ward,  and  the  guardian  is  entitled  t» 
all  reasonable  expenses  so  incurred:  Waldrip  v.  Tulley,  48  Ark. 
287,  8  8.  W.  192;  Brodess  v.  Thompson,  2  Har.  &  O.  120;  Antonidaa 
V.  Walling,  4  N.  J.  Bq.  42,  81  Am.  Dec  248;  Cooper  v.  Wallace, 
66  N.  J.  Bq.  192,  36  Atl.  576;  Green  v.  Winter,  1  Johns.  €h.  27^ 
T  Am.  Dec  475;  Nagle  v.  Robins,  9  Wyo.  211,  62  Pac  154,  796. 

&  Bquitable  Conversion.— Should  a  guardian,  in  excess  of  his 
•uthwity,  dispose  of  the  real  estate  of  his  ward,  or  invest  the 
fttads  of  the  latter  in  realty,  the  proceeds  of  such  disposal  and 
faivestment  are  regarded  in  equity,  during  tbe  period  of  guardian- 
ship^ as  of  the  same  nature  as  the  property  far  which  such  proceeds 
aze  received.  If,  for  instance,  a  guardian  sells  the  real  estate  of 
his  ward,  the  mon'^y  received  therefor  is  in  equity  treated  as  realty. 
Bo  real  estate  which  the  guardian  has  purchased  with  the  money  of 
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the  ward  Is  still  regarded  as  personalty.  The  object  of  the  role  Is  to 
prerent,  as  far  as  possible,  any  alteration  by  the  guardian  of  the  re- 
spectiye  rights  of  the  heirs  and  representatives  of  the  infant,  should 
he  die  during  his  mitfority:  Chapman  t.  Tibbits,  83  N.  T.  289;  Bx 
parte  Bartlett,  4  Bradf.  221;  Tealy  t.  Hoyte,  8  Tenn.  Ch.  561;  Single- 
ton T.  Love,  1  Head,  867;  Rinker  y.  Streit  33  Oratt  663;  Gibson  y. 
Scudamore,  Dick.  45.  In  Tulli«  t.  Tullit,  Amb.  870,  Dick.  322,  it  Is 
held  that  where  the  guardian  of  an  Inf atft  tenant  in  fact  cuts  down 
timber,  the  money  for  it  shall  be  regarded  as  the  personal  estate  of 
the  infant;  but  If  the  Infant  has  the  fee,  it  shall  be  considered  as 
real  estate. 

e.  Kortgages. — ^In  the  absence  of  an.  order  of  court  directing  H 
or  a  statute  authorising  it,  a  guardian  has  no  power  to  mortgage 
the  real  property  of  his  ward:  Roscoe  t.  McDonald,  101  Mich.  318, 
69  N.  W.  606;  Sample  ▼.  Lane,  45  Miss.  566;  Johns  y.  Tiers,  114 
Pa.  St.  611,  7  Atl.  028.  See,  also,  Ck>oper  y.  Wallace,  65  N.  J.  Eq. 
192,  86  AtL  575.  Whether  a  court  of  equity  has  the  inherent 
power,  In  the  absence  of  a  statute  conferring  it,  to  mortgage  the 
real  estate  of  infants  under  guardianship,  see  Warren  y.  nni<m 
Bank  of  Rochester,  157  N.  T.  269,  68  Am.  St  Rep.  777,  61  N.  B. 
1086,  and  cases  cited  (supra,  p.  811)  as  to  the  Inherent  power  of  a 
court  to  change  the  nature  of  an  infant's  estate^ 

f.    Discharge  of  Encumbraxioes. 

1.  Uortgrages,  Liens,  etc.— A  guardian  may,  without  any  order 
of  court,  pay  a  deed  of  trust  or  a  mortgage  which  is  a  direct  and 
immediate  charge  upon  the  land  of  his  ward:  Cheney  v.  Roadhouse, 
136  111.  257,  26  N.  £.  1019;  Wright  y.  Conley,  14  111.  App.  651;  Ray 
y.  McGlnnls,  81  Ind.  451;  Switzer  y.  Switzer,  57  N.  J.  Eq.  421.  41 
Atl.  486;  Ronald  y.  Barkley,  Fed.  Gas.  No.  12,031,  1  Brock.  356; 
Palmes  y.  Danby,  1  Eq.  Oas.  Abr.  361.  See  as  to  a  purchase  by  the 
guardian  of  a  release  of  an  encumbrance  of  dower  in  lands  of  the 
ward,  Switzer  y.  Switzer,  57  N.  J.  Eq.  421,  41  Atl.  486;  In  re  Rick- 
ard,  15  Abb.  Pr.,  N.  S.,  6.  See^  also^  Barnaby  y.  Barnaby,  1  Pick. 
221. 

S.  Taxes.— The  reasonable  care  In  the  manngem^ent  of  the  ee> 
tate  under  his  charge  which  the  law  demands  of  a  guardian  re- 
quires that  he  ^all  pay  the  taxes  upon  the  land  of  his  ward  as 
they  fall  due,  and  if  the  ward's  property  is  sold  for  nonpayment 
of  taxes,  the  guardian  is  liable:  Shurtleff  y.  Rile,  140  Mass.  213,  4 
N.  B.  407.  The  guardian  is,  therefore,  entitled  to  reimbursement 
for  taxes  on  the  property  of  the  ward  paid  by  him:  Payson  y.  Tufts, 
13  Mass.  493;  and  may  borrow  money  where  necessary  to  remoye 
the  encumbrance  on  the  land  caused  by  unpaid  taxes:  Donohue  y. 
D»nlel,  58  Md.  595.  Reimbursement  should  be  allowed  for  taxes 
paid  by  a  guardian.  If  lit  paying  them  he  acted  in  good  faith  and 
with  reasonable  prudence,  eyen  although  the  taxes  leyled  were  In 
fact  unconSbtitutional:  State  y.  Elliott,  82  Mo.  App.  45a 
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g.  Waste.— A  gnardlan  has,  at  common  law,  no  power  to  com- 
mit waste,  and  tor  a  Tolnntary  waste,  both  a  prohibition  of  waate 
and  an  action  of  waste  lay  against  the  guardian,  whether  In 
chivalry  or  In  socage:  Bacon's  Abridgment,  tit  ^'Gnardlan,'*  (H). 
He  could  not,  therefore,  cut  down  timber  on  the  land  of  the  ward, 
except  for  necessary  repairs:  Torry  y.  Black,  58  N.  Y.  185.  8o 
he  could  not,  at  common  law,  turn  ancient  pasture  into  arable  land. 
Such  cultiyation  was  regarded  as  waste,  however  beneficial:  Olark 
T.  Thorp,  2  Yes.  Sr.  232. 

In  this  country,  whether  a  guardian  has  committed  waste  by 
cutting  timber  is  to  a  large  extent  a  question  of  fact.  *'In  England, 
where  good  husbandry  required  the  preservation  of  growing  trees, 
It  was  considered  waste  to  cut  or  permit  them  to  be  cut.  Any  act 
or  omission  which  diminished  the  value  of  the  estate  or  its  income^ 
or  increased  the  burdeuB  opon  it,  or  impaired  the  evidence  of  title 
thereto,  was  considered  waste.  Many  acts  which  in  England  would 
be  waste  are  not  such  here,  In  consequence  of  the  difference  in 
the  condition  of  the  two  countries.  In  this  country,  'whether  the 
cutting  of  any  kind  of  trees  is  waste  depends  upon  the  question 
whether  the  act  is  one  which  a  prudent  fanner  would  do,  having 
regard  to  tbei  land  as  an  inheritance,  and  whether  the  doing  of 
it  would  diminish  the  value  of  the  land  as  an  estate^:  1  Washburn 
on  Real  Property,  106*';  Bond  v.  Lockwood,  33  111^  212.  In  the 
ca&e  from  which  the  above  is  quoted,  the  cutting  of  timber  was 
held,  under  the  facts,  not  to  amount  to  waste. 

h.  Partition. — ^A  gnardlan  has  the  power  at  common  law  ts 
make  partition  In  behalf  of  his  ward,  and  if  the  partition  be  equal. 
It  will  bind  the  latter,  "for  the  guardian  is  appointed  by  the  law  to 
take  care  of  the  inheritance  of  the  infant;  and  this  separation  and 
division  of  his  part  from  what  belongs  to  another  is  so  far  from 
being  a  prejudice  to  the  infant,  that  it  la  really  for  his  benefit  and 
advantage**:  Bacon*s  Abridgment,  tit  "Guardian,"  (G);  Hunt  v. 
Babitoay,  125  Mich.  137,  84  Am.  St  Rep.  563,  84  N.  W.  59;  McLarty 
V.  Brown,  67  N.  C.  311.  A  guardian  cannot  however,  give  all,  or 
nearly  all,  of  the  property  of  an  estate  to  one  of  three  wards: 
In  re  Hampton,  17  Serg.  &  R.  144.  A  guardian  may  institute  and 
iiepresent  his  infant  ward  in  a  proceeding  for  the  partition  of  lands 
in  which  the  latter  is  interested:  Bowles  v.  McAllen,  16  III.  80; 
City  of  Indianapolis  v.  Kingsbury,  101  Ind.  200,  61  Am.  Rep.  749; 
ZlcUe  Y.  McOue,  26  Gratt  517. 

The  right  of  *a  guardian  to  assign  dower  rests  on  the  same  basis 
as  his  right  to  make  partition,  and  is  equally  well  settled.  Such 
assignment  may  be  made  by  him,  and  will  bind  the  ward:  Clark 
V.  Bumside,  15  UL  62;  Boyers  v.  Newbanks,  2  Ind.  888;  Young  v. 
Tftrbell,  87  Me.  509;  Robinson  v.  Miller,  1/  B.  Mon.  88;  Jones  v. 
Brewer,  1  Pick.  814;  McLarity  ▼•  Broom,  67  N.  a  811;  Zirkle  v.  Mc- 
Cue,  26  Gratt  517. 


316  Ambrican  Statb  Bbpobts^  Vol.  89.    [JQIinoii^ 

ZIV.    Actions. 

a.  General  Bnla.— A  guardianr  not  only  has  the  right,  Irat  It  la 
his  dnty,  to  Institute  and  prosecute  all  litigation  necessary  tor  tha 
protection  or  enforcement  of  the  rights  of  his  ward:  Savage  y.  Dlck« 
eon,  16  Ala.  256;  and  is  ^ititled  to  r^mbursement  for  all  expenses 
incurred  or  expenditures  made  in  good  faith,  and  in  the  exercise  of 
reasonable  prudence  In  the  conduct  of  such  litigation.  '^A  guard- 
Ian  who  acts  at  his  peril  in  omitting  suits  in  belmlf  of  his  ward, 
and  who  must,  of  necessity,  be  allowed  some  discretion  as  to  the 
propriety  of  settling  by  judicial  diecision  questions  involylns  the 
rights  of  his  ward,  should  never,  when  he  acts  bona  fide^  be  denied 
reimbursement  in  consequence  of  a  failure  In  the  litigation^  unless 
he  has  acted  with  such  heedlessness  as  to  amount  to  misconduct^: 
Taylor  t.  Kilgore,  83  Ala.  214. 

b.  Costs  of  Suit — If,  therefore,  a  guardian,  either  in  tesistlDg 
demands  on  his  ward  or  the  property  under  his  charge^  or  In  en- 
forcing the  ri£^ts  of  the  ward  against  third  persons,  in  good  Calfli 
and  with  reasonable  prudence,  becomes  Inyolved  In  lltlgatloDt  he  Is 
entitled  to  r^mbursement  for  all  reasonable  costs  of  suit,  etc.. 
which  he  is  compelled  to  pay:  Savage  v.  Dickson,  16  Ala.  256;  Tay- 
lor Y.  Kilgoite,  88  Ala.  214;  Kingsbury  v.  Powers,  181  111.  182,  22 
N.  Bl  479;  Mathes  v.  Bennett,  21  N.  H.  204;  DearlxHH  v.  Batten, 
64  N.  H.  568,  15  Atl.  149.  If,  however,  the  litigation  was  entered 
upon  without  the  exercise  of  due  prudence^  the  guardlair  hims^ 
must  bear  the  loss.  **A  guardian  is  required  to  observe  that  care 
and  diligence  In  the  performance  of  his  duties  that  a  good  and  con- 
scientious business  man  exercises  in  his  own  afltalrs  under  like 
circumstances.  He  may  not,  therefore,  willfully  or  xecklessly  Incur 
eosts  and  expenses  in  litigation,  where  he  knows,  or  where  by  the 
exercise  of  ordinary  prudence  and  cautiOn  he  would  have  known, 
there  is  no  necessity  for  litigation*':  Kingsbury  v.  Powara»  181  UL 
182»  22  N.  E.  479;  Smith  v.  Bean;  8  N.  H.  15. 

e.  Counsel  Fees.— The  same  rules  obtain  as  to  the  allowance  of 
counsel  fees  to  guardians.  A  guardian  may,  where  necessary  for 
the  enforcement  or  protection  of  the  rlghta  of  the  ward,  employ 
counsel,  and  may  contract  for  the  payment  of  a  reasonable  com- 
penation  for  such  services.  Such  fees,  whenever  reasonable  In 
amount  and  incurred  in  litigation  which  the  guardian  had  a  right 
to  enter,  will  be  allowed  the  latter  in  the  settlement  of  his  accounts: 
Ashley  v.  Biartin,  50  Ala.  537;  Ghapllne  v.  Moore,  7  T.  B.  Mon.  150; 
Brown  v.  MuUins,  24  Miss.  201;  In  re  Hynes,  105  N.  Y.  660,  12  N. 
B.  60;  Nagle  v.  Robins,  9  Wya  211,  62  Pac  154,  796;  Taylor  v.  Ben- 
nies, no  U.  S.  42,  8  Sup.  Ct  Rep.  441.  A  guardian  cannot*  how- 
ever, claim  reimbursement  where  the  attorneys*  fees  are  either 
unreasonable  in  amount  or  were  incurred  In  litigation,  which  the 
exercise  of  due  prudence  would  have  avoided:  Alexander  v.  Alex- 
ander, 8  Ala.  796;  Chapline  v.  Moore,  7  T.  B.  Mon.  15a 
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KENDALL  ▼.  WEST, 

[196  111.  221,  63  N.  B.  683.] 

TRIAL— DIRECTING  VBRDICT.—If  tbe  ftiets  concerning  a 
eontract  are  admitted,  It  la  the  duty  of  the  court  to  direct  the  Jury 
whether  or  not  such  f actB.;  In  law,  constitute  a  legal  jnatlficatloin  for 
the  termination  of  the  contract    (pp.  817.  818.) 

CONTRACTS  FXDR  "SATISFACTORY  SBRVIOBS'*— RIGHT 
TO  DISCHARGE  THBATRICAIi  PERFORMER.— If  a  theatrical 
performer  contracts  with  a  manager  to  render  "satisfactory  ser- 
vices/* without  any  provision  In  the  contract  limiting  the  manager 
in  the  exercise  of  his  Judgment,  as  to  what  shall  be  deemed  "sat- 
isfactory services,"  he  may,  upon  becoming  dissatisfied,  discharge 
the  performer,  and  terminate  the  contract  at  any  time  tor  any 
reason,  of  which  he  is  the  sole  Judge,    (p.  818.) 

Pnmell  &  Terwilliger^  for  the  appellant. 

Bulkley,  Gray  &  "HLore,  for  the  appellee. 


HAND,  J.  This  is  an  action  of  assnmpsit  brought  in 
the  circuit  court  of  Cook  county  by  the  appellant,  against  the 
appellee^  to  recover  damages  in  the  sum  of  ten  thousand  dol- 
lars for  the  breach  of  a  contract  in  writing,  whereby  the  ap- 
pellee, a  theatrical  manager,  engaged  the  appellant,  a  special- 
ist in  monologue,  to  perform  for  appellee  at  such  places  and 
theaters  in  the  United  States  and  Canada  as  appellee  *^ 
might  require,  for  the  theatrical  season  of  1898  and  1899,  the 
season  to  begin  on  or  about  August  15,  1898,  and  continue  for 
not  less  than  thirty  weeks.  Appellant  agreed  to  ^'render  sat- 
isfactory services,'*  and  appellee  agreed  to  pay  for  ''satisfactory 
services''  the  sum  of  two  hundred  and  fifty  dollars  per  week. 
Appellant  entered  upon  his  engagement  on  August  15th,  and 
continued  until  November  5,  1898,  when  the  contract  was 
terminated  by  appellee.  Appellant  was  paid  for  his  services 
in  full,  up  to  and  including  November  6th.  The  case  was 
tried  by  the  court  and  a  jury.  At  the  close  of  all  the  evi- 
dence the  court  peremptorily  instructed  the  jury  to  find  for 
the  defendant,  and  a  motion  for  a  new  trial  having  been  over- 
ruled and  judgment  rendered  on  the  verdict,  the  appellant  per* 
fected  an  appeal  to  the  appellate  court  for  the  first  district, 
where  the  judgment  of  the  circuit  court  was  affirmed,  and  a 
further  appeal  has  been  prosecuted  to  this  court. 

The  question  presented  for  decision  is,  Did  the  circuit  court 
err  in  taking  the  case  from  the  jury?  There  was  no  conflict 
in  the  evidence,  and  the  facts  being  admitted,  it  was  the  dutjf; 
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of  the  court  to  direct  the  jury  as  to  whether  op  not  snch  f acta, 
in  law^  amounted  to  a  legal  justification  for  the  discharge  of 
the    appellant.    The  company  managed  by  appellee  was  a 
minstrel  company.    The  appellant  was  requested  by  appellee 
a  number  of  times  to  shorten  the  time  of  his  performance  and 
to  try  his  part  in  black  f  ace^  with  both  of  which  requests  he 
positively  declined  to  comply.    Wood,  in  his  work  on  Master 
and  Servant,  section  119,  says:  '^refusing  to  obey  the  reason- 
able orders  of  the  master  is  a  good  ground  for  discharge  from 
service^  for  in  every  contract  of  hiring  there  is  an  implied  con- 
tract on  the  part  of  the  servant  that  he  will  obey  ^he  lawful 
and  reasonable  commands  of  his  master/'    The  appellee  was 
the  proprietor  of  the  company,  and  had  the  right  to  direct 
its  management,  and  if  appellant  refused  to  comply  with  his 
reasonable  request  the  appellee  had  the  right  to  discharge  him. 
We  do  not  ^^  think  the  court  erred  in  holding,  as  a  matter 
of  law,  that  the  request  made  of  appellant  to  shorten  the 
time  of  his  performance  and  to  try  his  part  in  black  face,  un- 
der  the  circumstances  shown  by  the  undisputed  testimony,  was 
not  unreasonable,  arbitrary  or  capricious,  and   that   he  was 
bound  to  comply  therewith,  and  upon  a  refusal  so  to  do,  that 
the  appellee  had  the  right  to  discharge  him  and  terminate 
the  contract.    The  contract  of  employment  provided  that  ap- 
pellant should  render  "satisfactory  services,"  for  which  he  was 
to  receive  the  sum  of  two  hundred  and  fifty  dollars  per  week. 
It  contained  no  provision  in  any  manner  limiting  the  appellee 
in  the  exercise  of  his  judgment  as  to  what  should  be  deemed 
^'satisfactory  services.'^    The  appellant  did  not  undertake  to 
render  services  which  should  satisfy  a  court  or  jury,  but  under- 
took to  satisfy  the  taste,  fancy,  interest  and  judgment  of  ap- 
pellee.   It  was  the  appellee  who  was  to  be  satisfied,  and  if  dis- 
satisfied, he  had  the  right  to  discharge  the  appellant  at  any 
time  for  any  reason,  of  which  he  was  the  sole  judge:  Goodrich 
V.  Van  Nortwick,  43  HI.  446;  Crawford  ▼.  Mail  etc.  Pub.  Co., 
163  N.  Y.  404,  67  N.  B.  61G.    In  the  Goodrich  case  the  plain- 
tifF  purchased  and  paid  for  a  f anning-mill,  with  the  agreement 
that  if  it  did  not  suit  him  and  answer  his  purpose,  he  might 
return  it  within  thirty  daya.    It  was  held  that  the  mill  must 
answer  both  requirements,  and  if  it  did  not  suit   the   pur- 
chaser he  had  the  right  to  return  it  and  recover  back  the  pur- 
chase price,  and  that  he  was  the  sole  judge  of  whether  or  not 
he  waa  suited.    In  the  Crawford  case  the  plaintiff  made  a  ooft 
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tract  to  write  for  the  defendant's  newspaper  for  two  years, 
provided  his  services  should  be  satisfactory  to  the  publisher^ 
and  it  was  held  that  the  defendant  had  the  right  to  discharge 
the  plaintifF  at  any  time  if  his  services  were  unsatisfactory,  of 
which  fact  the  defendant  was  the  sole  judge. 

We  find  no  reversible  error  in  this  record.    The  judgment 
of  the  appellate  court  will  therefore  be  affirmed* 


Contract  to  Employ— Satiafaction. — In  Tyler  v.  Ames,  6  Lans. 
280,  it  was  held  that  a  contract  to  employ  an  agient  for  a  year, 
if  he  *'couId  fill  the  place  satisfactorily,"  could  be  terminated  by  the 
employer  when  in  his  Judgment  the  agent  failed  to  meec  that  re- 
quirement of  the  contract  The  court  said  that  tlie  word  "satis- 
factorily*' referred  to  the  mental  condition  of  the  employer:  Note 
to  Duplex  etc  Ga  v.  Garden,  54  Am.  Rep.  711.  See,  also,  Sax  v. 
Detroit  etc.  Ry.  Co.,  125  Mich.  252, 84  Am.  St  Rep.  572, 84  N.  W.  814; 
Pormann  v.  Walah*  97  Wis.  856,  65  Am.  St  Rep.  125,  72  N.  W.  881* 


ILLINOIS  STEEL  COMPANY  v.  McPADDBN. 

[196  111.  344,  63  N.  E.  67L] 

MASTER  AND  SERVANT— DUTY  TO  PROTECT  SER- 
VANT.—A  servant  has  a  right  to  assume,  while  he  la  obeying  an 
order  of  his  master  or  a  vice-principal,  that  it  will  not  involve  un- 
necessary exposure  to  danger,    (p.  821.) 

MASTER  AND  SERVANT— LIABILITY  FOR  ACTS  OP 
VICE)-PRINOIPAL.— A  master  is  liable  to  his  servant  for  the  m»gU- 
gent  acts  of  his  vice-principal  in  ordering  work  done  in  a  dangerous 
manner,  resulting  in  injury  to  the  servant,    (p.  321.) 

MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— A 
servant  ordered  by  one  in  authority  to  do  a  dangerous  act  is  not 
Inquired  to  balance  the  degree  of  danger  and  decide  with  absolute 
certainty  whether  he  may  safely  do  the  act,  and  even  if  he  has 
knowledge  of  such  danger,  it  does  not  defeat  a  recovery  for  injury. 
If,  lif  obeying  his  master's  command,  he  acts  with  that  degree  of 
prudence  which  an  ordinarily  prudent  man  would  hare  used  under 
the  same  circumstances,    (p.  321.) 

MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.--A 
master  must  exercise  care  and  prudence  that  his  servants  be  not 
exposed  to  unreasonable  risks  and  dangers.  The  servant  has  a 
right  to  assume  that  this  will  be  done,  and  does  not  assume  the  risk 
of  his  master's  negligence,    (p.  322.) 

MASHTER  AND  SERVANT— LIABILITY  FOR  ACT  OP 
VIOB-PRINOIPAL,— The  mere  fact  that  a  vice-principal  exercised 
such  care,  as  in  his  judgment  was  necessary  to  avoid  an  accident^ 
doea  not  relieve  his  master  from  liability  to  his  servant  for  injury 
resulting  therefrom,    (p.  323.) 

MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— A 
iiervant  does  not  agree,  by  entering  an  employment,  to  take  the  risk 
of  «very  accident  or  casualty,  without  reference  to  the  previous  ex- 
ercise of  care  and  diligence  on  the  part  of  the  master  to  avoiM 
(p.  824.) 


•* 
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Oamsey  &  Knox  and  W.  D.  Haynie^  for  the  appellant 

J.  W,  Downey,  for  the  appellee. 

^^  MAGEUDEB,  J,  1,  At  the  dose  of  the  plaintifPs  evi- 
dence, the  appellant  moved  to  exclude  all  his  evidence  from 
the  jury.  This  was  denied,  and  a  written  instruction  to  find 
for  the  defendant  was  tendered  and  refused,  and  due  excep- 
tion was  taken.  At  the  close  of  all  the  proof,  defendant  ten- 
dered an  instruction  in  writing  instructing  the  jury  to  find 

for  the  defendant.    The  court  refused  it,  and  defendant  took 
an  exception. 

"The  law  is  well  settled  that  where  there  is  evidence  tend- 
ing  to  establish  a  cause  of  action,  it  is  not  error  to  refuse  a 
peremptory  instruction  to  find  for  the  defendant^':  Graver 
Tank  Works  v.  O'Donnell,  191  HI.  236,  60  N.  E.  831.  THie 
evidence  ®^  tends  to  show  that  it  was  the  invariable  custom 
to  remove  the  defective  bosh  plate  when  the  blast  was  entirely 
taken  from  the  furnace.  This  seems  to  have  been  necessary  as 
a  measure  of  safety,  inasmuch  as  it  would  not  be  possible  to 
remove  an  old  bosh  plate,  and  replace  it  with  a  new  one,  while 
the  furnace  was  in  operation.  The  evidence  also  tends  to 
show  that,  when  a  bosh  plate  became  defective  or  burned  out 
60  that  it  required  replacing,  the  old  bosh  plate  was  first  loos- 
ened in  the  wall  of  the  furnace  by  the  operation  of  a  draw- 
bar made  for  that  purpose,  and,  after  it  had  been  sufficiently 
loosened,  the  men  always  waited  until  the  casting  was  drawn 
off  and  the  blast  was  removed  from  the  furnace,  and  then  the 
old  plate  would  be  removed,  and  the  new  one  would  be  put 
in  place  while  the  blast  was  off. 

The  negligence  charged  is,  that  the  appellant  ordered  the 
deceased  and  other  servants  to  work  at  the  plate  while  the 
blast  was  on.  In  other  words,  it  is  claimed  by  the  appellee 
that  Conlon,  the  superintendent  of  the  appellant,  ordered 
Walsh,  and  the  men  with  him,  to  remove  the  bosh  plate  with- 
out directing  the  blast  to  be  entirely  stopped,  and  that,  con- 
sequently, the  plate  was  expelled  by  the  force  of  the  blast, 
and  the  expulsion,  being  attended  by  an  escape  of  fire  and 
flame,  caused  the  injury  to  Walsh  which  resulted  in  his  death. 

The  evidence  tends  to  show  that  Conlon,  the  superintend- 
ent, took  charge  of  the  work  in  hand  on  the  day  when  the  acci- 
dent occurred,  and  gave  all  the  orders  with  reference  to  the 
manner  in  wtdch  the  work  should  be  done.    When  the  plate 
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was  first  loosened,  he  ordered  all  the  men  to  come  down  from 
the  platform  and  wait  untfl  the  casting  was  done.  The  evi- 
dence tends,  furthermore,  to  show  that,  before  the  casting 
was  completed,  the  superintendent  ordered  Walsh,  and  the 
•other  men,  to  go  back  upon  the  platform,  and  to  strike  the 
first  and  second  blows  on  the  draw-bar  before  the  casting  was 
completed.  The  deceased  had  a  right  to  expect,  while  he  *^ 
was  obeying  the  order  of  his  superior,  that  he  would  not  un- 
necessarily expose  him  to  danger:  OSutt  t.  Columbian  Exposi- 
tion, 175  111.  472,  51  N.  E.  651.  It  would  appear  that  Conlon 
ordered  these  men  to  proceed  with  the  work  at  a  time  when 
he  must  have  known  that  the  casting  was  not  drawn,  or  the 
blast  removed  from  the  furnace.  As  he  was  superintendent 
or  vice-principal,  his  determination  to  do  the  work  in  a  dan- 
gerous manner  was  the  determination  of  the  master,  and  the 
master  in  such  case  is  liable  for  the  negligent  acts  of  the  vice- 
principal:  Metropolitan  Elevated  Bailroad  Co,  v.  Skola,  183 
ni.  454,  76  Am.  St  Eep.  120,  56  N.  E.  171,  A  servant,  or- 
dered  by  one  in  authority  to  do  a  dangerous  act,  is  not  re- 
quired to  balance  the  degree  of  danger  and  decide  with  abso- 
lute certainty  whether  he  may  safely  do  the  act,  and,  even  if 
he  had  knowledge  of  such  danger,  it  would  not  defeat  a  re- 
covery for  injury,  if,  in  obeying  his  master's  command,  he 
acted  with  that  degree  of  prudence,  which  an  ordinarily  pru- 
dent man  would  have  used  under  the  same  circumstances: 
Chicago  Edison  Co.  v.  Moren,  185  111.  571,  57  N.  E.  773 ;  Swift 
&  Co.  V.  O'Neill,  187  111.  337,  58  N.  E.  416;  City  of  LaSalle 
V.  Kostka,  190  111.  130,  60  N.  E.  70;  Graver  Tank  Works  v. 
O'DonneU,  191  111.  236,  60  K  E.  831. 

There  being  evidence  tending  to  establish  the  fact  that 
the  appellee  was  in  the  exercise  of  ordinary  care  for  his  own 
safety,  and  that  the  appellant  was  negligent  in  ordering  him  to 
work  at  the  plate  while  the  blast  was  on,  it  was  not  error  for 
the  court  to  refuse  to  take  the  case  from  the  jury. 

2.  It  is  urged  on  the  part  of  the  appellant  that  the  trial 
court  erred  in  refusing  to  give  the  fifteenth  and  eighteenth  in- 
structions asked  by  the  appellant.  Instruction  numbered  15, 
BO  refused,  is  as  follows:  *lf  the  jury  shall  believe  from  the 
evidence  that  Walsh  was  apprised  or  notified  by  the  blowing 
mil  of  the  nipple  on  the  side  of  the  bosh  plate  that  he  and 
hiB  helper,  Hogena,  were  at  work  at,  that  it  would  or  might 
be  dangerous  to  proceed  with  the  work,  it  was  his  duty  to 
notify  the  men,  who  had  charge  of  the  weight  on  the  bar,  «^ 
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to  stop  striking^  and^  if  he  failed  to  do  so,  but  allowed  them 
to  continue  the  work^  then  said  Walsh  failed  to  exercise  that 
degree  of  care  for  his  own  safety  which  the  law  required,  and 
you  will  find  for  the  defendant/* 

This  instruction  was  properly  refused,  for  the  reason  that 
it  assumes  that  the  nipple  upon  the  bosh  piate^  with  which 
the  water  pipes  were  connected,  blew  out.  So  far  as  we  have 
been  able  to  ascertain,  there  is  no  evidence  in  the  record  that 
while  the  work  upon  the  plate  was  in  operation  a  nipple 
blew  out  from  the  bosh  plate.  The  instruction  puts  upon 
Walsh  the  duty  of  notifying  the  men  to  stop  striking  on  the 
bar,  when  the  proof  tends  to  show  that  Conlon,  the  superin- 
tendent,  was  there  present  ordering  the  blows  to  be  struck. 
The  position  of  Walsh  was  one  of  obedience,  and  not  of  com- 
mand and  supervision.  It  was  his  duty  to  obey,  and  he  did 
obey  the  orders  given  to  him  by  the  superintendent.  The  ser- 
vant does  not  assume  the  risk  of  the  master^s  own  negligence. 
The  master  is  bound  to  exercise  care  and  prudence  that  those 
in  his  employment  be  not  exposed  to  unreasonable  risks  or 
dangers;  and  a  servant  has  a  right  to  understand  that  the 
master  will  exercise  that  diligence  in  protecting  him  from 
injury:  City  of  LaSalle  v.  Kostka,  190  111.  130,  60  N.  E.  70; 
Illinois  Steel  Co.  ▼.  Schymanowski,  162  HL  447,  44  N.  £• 
876.  But  at  least  three  instructions,  to  wit,  instructions  num- 
bered 11,  14  and  16,  were  given  for  the  appellant  at  its  re- 
quest, which  cured  the  error  in  the  refusal  of  instruction  num- 
bered 16,  if  there  was  any  error  in  such  refusal.  Without  de- 
ciding whether  or  not  instructions  numbered  11,  14  and  16» 
as  given  for  the  appellant,  laid  down  the  law  correctly,  it  is 
BuflBcient  to  say  that,  by  their  terms,  the  jury  were  told  that, 
if  Walsh  was  apprised  of  danger  by  the  blowing  out  of  the 
nipple,  or  the  escaping  of  gas,  it  was  his  duty  to  cease  work  on 
the  building. 

Instruction  numbered  18,  asked  by  the  appellant  and  re- 
fused, is  as  follows:  •**  "Tou  are  instructed  that  the  steel 
company,  defendant  herein,  is  not  to  be  held  liable  for  any 
case  of  accident,  nor  is  it  to  be  held  liable  to  any  person  who 
may  be  injured,  or  to  his  widow  or  next  of  kin  in  case  of  death, 
except  in  case  be  proven  by  a  preponderance  of  the  evidence, 
that  some  act  or  acts  of  negligence  on  the  part  of  the  steel 
company  or  its  officers  or  agents,  and  you  are  further  in- 
structed that  if  from  the  evidence,  you  shall  believe  Patrick 
Conlon  was  the  assistant  superintendent  of  the  Illinois  Steei 
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Company^  and,  as  such  assistant  snperintendent,  was  in  charge 
of,  and  superintending  the  removal  of,  this  bosh  plate,  which 
cansed  the  injury,  and  if  from  the  evidence  you  further  believe 
that  the  said  Conlon  was  exercising  all  of  the  care  which,  in 
his  judgment,  as  such  superintendent,  was  necessary  to  be 
exercised  at  that  time,  and  that,  notwithstanding  such  exer- 
cise of  care  by  him,  said  Conlon,  the  plate  was  forced  out 
whereby  the  decedent,  Harry  Walsh,  lost  his  life,  you  will 
find  for  the  defendant.^' 

This  instruction  is  defective  because  the  second  part  of  the 
first  clause  thereof  is  meaningless,  inasmuch  as  the  words, 
^some  act  or  acts  of  negligence  on  the  part  of  the  steel  com* 
pany  or  its  officers  or  agents,''  have  no  verb  which  they  qualify. 
In  other  words,  there  is  a  nominative  case  without  any  verb 
following  it.  But  the  instruction  is  defective  for  the  further 
reason  that  it  assumes  that  Conlon,  the  superintendent^  was 
only  to  exercise  such  care  as,  in  his  judgment  as  superintend- 
eoi^  it  was  necessary  to  exercise  at  that  time.  Inasmuch  as 
the  custom  and  practice  had  always  been  to  draw  the  casting 
and  take  off  the  blast  before  the  plate  was  removed,  it  was 
the  duty  of  the  superintendent  not  to  order  the  deceased  and 
the  other  servants  to  work  at  the  plate  while  the  blast  was 
on;  and  it  was  not  sufficient  to  say  that  he  had  a  right  to 
exercise  his  own  judgment  in  determining  whether  it  was  safe 
for  the  men  to  work  at  the  plate  while  the  blast  was  on.  If 
the  statement  of  the  superintendent  ^^  himself,  that  he  ex- 
ercised all  the  care  which  in  his  judgment  was  necessary,  is 
sufficient,  then  a  convenient  defense  could  always  be  made  in 
all  cases  of  negligence,  where  it  could  not  be  proven  that 
the  vice-principal  or  foreman  was  incompetent  or  habitually 
careless. 

The  first  part  of  the  instruction  states  that  the  appellant 
was  not  to  be  held  liable  ''for  any  case  of  accidenf  The  rule 
is,  that  the  servant  has  a  right  to  understand  that  the  master 
will  exercise  such  care  and  prudence  as  is  necessary  to  prevent 
the  servant  from  being  exposed  to  unreasonable  risks  or  dan- 
gers; and  ''it  is  only  such  injuries  as  have  arisen  after  the 
exercise  of  that  diligence  and  care  on  the  part  of  the  master 
that  can  properly  be  termed  accidents  or  casualties  which  the 
servant  has  impliedly  agreed  to  risk,  and  for  which  the  master 
is  not  liable.'*  The  vice  of  the  instruction  is,  that  it  relieves 
appellant  from  liability  in  the  case  of  accident  without  the 
qualification  that  there  has  been  the  previous  exercise  of  such 
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care  and  diligence  on  the  part  of  the  master  as  is  above  speci- 
fied. The  servant  does  not  agree  to  take  the  risk  of  every 
accident  or  casualty  without  reference  to  the  previous  exercise 
of  diligence  and  care  on  the  part  of  the  master  to  avoid  such 
accident  or  casualty:  City  of  LaSalle  v.  Kostka,  190  HI.  130, 
60  N.  E.  70;  Noyes  v.  Smith,  28  Vt  64,  65  Am.  Dec  223. 

Some  eighteen  instructions  were  given  in  behalf  of  the  ap- 
pellant, presenting  the  case  to  the  jury  in  almost  every  possible 
phase  suggested  by  the  evidence;  and  the  appellant  has  no 
reason  to  complain  that  the  jury  was  not  fuUy  and  properly 
instructed  upon  all  the  propositions  of  law  involved  in  the 
case. 

For  the  reasons  above  stated,  the  judgment  of  the  appellate 
court  is  affirmed. 


A  ICaster  is  Bound  to  Have  the  Place  In  which  he  dlrectB  his  ser- 
vant to  work  reasonably  safe:  Saunders*  Eastern  etc  Brick  Go^  63 
N.  J.  L.  554,  76  Am.  St  Repw  222»  44  Atl.  630;  WeUston  €k>al  Go.  t. 
Smith,  65  Ohio  St  70,  87  Am.  St  Rep.  547,  61  N.  B.  143.  This  duty 
he  cannot  evade  by  delegating  its  performance  to  ant>ther:  See  the 
monographic  note  to  Mast  v.  Kern,  75  Am.  St  Rep.  591-507.  And  a 
servant  may  assume  that  the  duty  has  been  discharged:  Hurst  v. 
Kansas  City  etc.  R.  R.  (3a,  163  Mo.  309i,  86  Am.  St  Rep.  539,  and 
cases  cited  In  the  cross-refereny:e  note  thereto^  63  S.  W.  605. 

A  Servant  Assumes  the  Ordinazy  and  obvious  rlslu  incident  to  his 
employment  but  only  such  as  are  obvious  or  knownr  and  incidental 
thereto:  Omaha  Bottling  Co.  v.  Theller,  59  Neb.  257,  80  Am,  St  Rep. 
673,  80  N.  W.  821;  Lamson  v.  American  Axe  Ca,  177  Mass.  144.  83 
Am.  St  Rep.  267,  58  N.  B.  585;  Illinois  Steel  Co.  v.  Bauman,  178 
111.  351,  69  Am.  St  Rep.  316,  53  N.  E:  107.  He  has  a  right  to  rely 
upon  his  employer's  care,  knowledge,  and  judgment  and  rightfully 
may  assume  that  his  master  has  taken  aU  reasonable  precautions 
to  guard  him  from  danger,  and  will  not  expose  him  to  unnecessary 
risk.  He  has  a  right  to  rely  on  his  master's  inquiry,  because  it  is 
the  latter's  duty  to  inquire:  Faren  v.  Sellers,  39  La.  Ann.  1011.  4 
Am.  St  Rep.  256,  3  South.  363;  Starr  v.  Kreuzberger,  129  Cal.  123. 
79  Am.  St  Rep.  92,  61  Pac.  787.  He  assumes  no  risks  when,  act« 
Ing  with  ordinary  prudence,  he  obeys  the  orders  of  his  master  to  < 
proceed  with  work:  Gundlach  v.  Schott  192  III.  500,  85  Am.  St  Repi. 
348,  61  N.  B.  332;  Western!  Stone  Co.  v.  Musdal,  196  UL  9B2,  pos4 
p.  325,  63  N.  B.  664. 
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[196  DL  882,  68  N.  B.  664.] 

MA8TBR  AND  SERVANT— DUTY  OF  MASTBR^AS- 
BUMPTION  OF  RISKS.— It  is  the  duty  of  a  master  to  use  reason- 
able  diligence  in  seeing  tliat  the  place  where  his  servant  is  at  work 
to  safe  for  that  pnrpoee.  The  latter,  when  acting  under  orders,  as- 
■mnes  no  risk  unless  he  acts  recklessly  In  obeying  them.    (p.  827.) 

MA8TBR  AND  SBRVANT— ASSUMPTION  OF  RISKS.— The 
rule  that  the  servant  assumes  the  ordinary  risks  of  his  employment 
presupposes  that  his  master  has  performed  the  duties  of  caution, 
care,  and  vigilance  which  the  law  casts  upon  him.  It  is  only  those 
risks  which  cannot  be  obviated  by  the  adoption  of  reasonable 
measures  of  precaution  by  the  master  that  the  servant  assumes,  (p. 
327.) 

MASTSR  AND  SBRVANT— ASSUMPTION  OF  RISKS— 
QUESTION  OF  FACT. — ^Whether  a  servant  ordered  to  work  at  the 
bottom  of  a  stone  quarry  assumes  the  risk  of  the  bank  thereof  cav- 
ing in  Is  a  question  for  the  jury,  under  evidence  that  such  servant 
looked  without  seeing  any  danger,  and  that  if  the  foreman  In  charge 
bad  examined  the  bank,  he  would  have  discovered  its  dangerous 
condition,    (pp.  327,  329.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS- 
KNOWLEDGE  OF  DANGER— Though  a  servant  has  some  knowl- 
edge of  the  danger,  yet,  if  his  master  orders  him  to  proceed  with 
the  work,  he  themby  relievesi  the  servant  of  the  assumptiotf  of  the 
risk,  unless  the  danger  is  so  manifest  that  a  person  of  ordinary 
prudence  would  not  have  incurred  it    (p.  328.) 

MASTER  AND  SERVANT-DUTY  OP  MASTER.— If  a  sep- 
vant  is  working  in  a  dangerous  place,  under  orders  from  his  master, 
the  latter  is  under  greater  obligation  than  the  servant  to  look  after 
the  tatter's  safety,    (pp.  328,  329.) 

A.  B.  Melville,  Haley  &  O'Doimell,  and  P.  J.  Canty,  for 
the  appellant. 

M.  F.  Garten,  T.  F.  Cronin,  E.  Meers,  and  A*  M.  Lesley, 

for  the  appellee. 

*^  BICKS,  J.  This  is  an  action  on  the  caae^  brought  iB 
the  drcuit  court  of  Will  county  by  the  appellee  to  recover 
damages  for  personal  injuries  received  by  him,  occasioned  by 
the  negligence  of  appellant  while  in  its  employ.  A  trial  re- 
sulted in  a  verdict  in  favor  of  appellee  for  four  thousand 
one  hundred  and  sixty-seven  dollars,  tipon  which  Terdict,  after 
overruling  a  motion  for  a  new  trial,  the  court  rendered  judg- 
ment, which  judgment  has  been  affirmed  by  the  appellate  court 
for  the  second  district,  and  a  further  appeal  has  been  prose- 
cuted to  this  court 

The  appellant,  at  the  close  of  appellee's  evidence,  and  again 
at  the  close  of  all  the  evidence,  moved  the  court  to  instruct 
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the  jury  to  find  for  appellant,  which  motion  was  overruled  by 
the  court  and  exception  taken  thereto  by  appellant. 

The  evidence  prodjiced  upon  the  trial  of  the  case  was  highly 
contradictory.    The  evidence  submitted  by  appellee  tended  to 
show  that  appellant,  on  August  22, 1898 — ^the  day  appellee  was 
injured — ^was  operating  a  quarry  near  the  village  of  Lemont, 
in  Will  county,  and  that  appellee  was  employed  to  worjc  therein 
by  appellant,  and  under  such  emplojrment  had  been  working 
there  for  about  three  days.    The  night  previous  to  the  acci- 
dent it  had  rained,  and  upon  arriving  in  the  morning  at  the 
quarry  the  men  saw  that  during  the  night  mud,  clay  and  gravel 
had  fallen  from  the  face  of  the  bank  into  the  bottom  of  the 
quarry  so  as  to  interfere  with  the  work  then  being  done.    Ap- 
pellee, on  the  day  in  question,  was  ordered  by  the  foreman  of 
appellant  to  shovel  this  mud  into  wheelbarrows.     At  this  point 
where  appellee  was  working  the  ***  wall  of  the  quarry  rose 
perpendicularly  for  the  distance  of  about  twelve  feet  to  the 
top  of  the  rock.     From  the  top  of  the  rock  the  bank  continued 
upward,  in  a  slope,  for  about  fifty  feet.    While  the  appellee 
was  loading  a  wheelbarrow  under  the  direction  of  the  foreman, 
dirt  and  gravel  slipped  from  the  high  bank  above,  and  falling 
upon  him  caused  the  injuries  complained  of.    Appellee  was 
experienced  in  the  work  in  which  he  was  engaged  and  had 
been  in  the  employ  of  appellant  for  about  eight  years,  but 
had  been  working  in  this  quarry  but  three  days  prior  to  his 
injury.     After  a  rain  there  was  a  tendency  for  banks  of  this 
nature  to  fall,  but  this  tendency  varied    according    to    the 
strata  and  composition  of  the  banks.     Several  of  appellee's 
witnesses  testified  that  on  the  morning  in  question  they  no- 
ticed cracks  in  the  bank  over  the  place  appellee  was  working 
and  thought  the  same  unsafe.     Appellee  himself  looked  at  the 
bank  but  saw  no  defects  in  it,  and  thought  the  same  safe. 
The  evidence  produced  by  appellee  tended  to  show  that  no  in- 
spection had  been  made  by  appellant  on  the  day  of  the  injury 
until  after  the  injury  to  appellee  occurred.    It  was  not  a  part 
of  appellee's  duty  to  secure  this  bank,  but  appellant  had  in  its 
employ  certain  men  provided  with  a  machine  to  "strip**  the 
bank  and  to  prevent  its  falling  upon  the  men  working  in  the 
quarry  below,  and  the  foreman  of  appellant  was  given  orders 
**to  look  out  for  the  bank  every  morning,"  but  there  is  a  con- 
flict in  the  evidence  whether  on  that  morning  these  orders 
were  obeyed  by  the  foreman. 
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Appellant  urges,  as  reasons  for  reversal  hj  this  court,  the 
overruling  of  its  motion  to  find  for  the  def endant,  the  refusal 
to  give  instructions  numbered  13,  28  and  29,  and  the  receiving 
and  exclusion  of  certain  evidence. 

Appellant  contends  that  it  was  error  to  refuse  the  instruc* 
tion  to  find  for  the  defendant^  for  the  reason  that  appellee 
knew  the  bank  was  liable  to  fall  under  the  existing  conditions; 
that  his  knowledge  of  the  danger  was  *®*  equid  to  that  of 
the  master;  that  the  danger  of  falling  dirt  was  one  of  the 
perils  of  the  business,  and  was,  therefore,  a  risk  assumed  by 
appellee.  The  question  whether  appellee  assumed  the  risk  is 
a  question  for  the  jury.  It  is  immaterial  upon  which  'side 
the  evidence  is  introduced;  if  there  is  evidence  which  fairly 
tends  to  support  plaintiff^s  case  it  must  be  submitted  to  the 
jury.  Its  weight  tfnd  credit  are  matters  for  the  jury^  and 
this  court  will  only  look  to  see  if  there  was  evidence  fairly 
tending  to  establish  the  plaintiff's  right  to  recover:  Watson 
Cut  Stone  Co.  v.  Small,  181  111.  366,  54  N.  B.  995 ;  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285. 

There  was  evidence  adduced  on  the  trial  that  appellant  knew 
that  under  the  conditions  that  existed  the  morning  in  question 
this  bank  was  liable  to  fall.  It  made  no  examination  of  the 
bank,  but,  on  the  contrary,  through  its  foreman,  taking  no 
precautions  whatever,  ordered  appellee  to  work  at  this  point. 
It  is  the  duty  of  the  master  to  use  reasonable  diligence  in  seeing 
that  the  place  where  the  work  of  his  servant  is  to  be  performed 
is  safe  for  that  purpose.  This  duty  of  appellant  was  disre- 
garded by  it,  and  when  appellee  obeyed  its  command  to  shovel 
or  to  load  the  dirt  into  the  wheelbarrow,  he  had  a  right  to 
rest  upon  the  assurances  which  this  command  implied  that 
there  was  no  danger.  The  master  and  servant  in  such  case 
are  not  altogether  upon  a  footing  of  equality.  The  servant's 
duty  is  mere  obedience,  and  when  acting  under  an  order  he 
assumes  no  risk  unless  he  acts  recklessly  in  obeying  it. 
Whether  he  acted  thus  recklessly  or  whether  he  acted  as  a  rea- 
sonably prudent  person  should  act  are  questions  of  fact  to  be 
determined  by  the  jury:  Illinois  Steel  Co.  v.  Schymanowski, 
162  HI.  447,  44  N.  E.  678;  Chicago  Anderson  Pressed  Brick 
Co.  ▼.  Subkowiak,  148  111.  573,  36  N.  B.  572. 
•  The  rule  that  the  servant  assumes  the  ordinary  risks  incident 
to  the  business  presupposes  that  his  master  has  performed  the 
duties  of  caution,  care  and  vigilance  which  the  law  casts  upoa 
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him.    It  is  these  risks  alone,  which  ^^  cannot  be  obviated 
by  the  adoption  of  reasonable  measures  of  precaution  by  the 
master,  that  the  servant  assumes:  City  of  LaSalle  t.  Koatka, 
190  IlL  130,  60  N.  K  70.    Appellee  testified  that  when  he 
went  to  work  on  the  morning  he  was  injured  he  looked  at  this 
bank  and  that  he  saw  no  danger  in  it.    The  testimony  of  other 
witnesses  goes  to  show  that  had  the  foreman  of  appellant  in- 
spected the  bank  that  morning  he  would  have  discovered  there 
was  a  large  crack  in  the  same;  that  there  was  a  projecting 
rock,  and  that  a  part  of  the  bank  and  this  rock  were  about  to 
fall.     With  this  state  of  proof,  whether  or  not  the  servant  as* 
sumed  the  risk  of  the  falling  rock  was  a  question  of  fact,  and 
this  court  is  bound  by  the  judgment  of  the  appellate  court. 
Even  had  appellee  had  some  knowledge  of  the  defect  in  the 
bank,  yet  the  order  of  the  master  to  proceed  with  the  danger- 
ous work  would  relieve  him  of  the  assumption  of  the  risk,  un« 
less  the  danger  was  so  manifest  that  a  person  of  ordinary  pru- 
dence would  not  have  incurred  it:  Gundlach  v.  Schott,  193  HI. 
609,  85  Am.  St.  Rep.  348,  61  K  E.  632.    We  think  there 
was  no  error  in  refusing  this  instruction.    It  is  true  that  this 
testimony  produced  by  appellee  was  directly  contradicted  by 
that  submitted  by  appellant,  but  as  this  court  said  in  the  case 
of  Wells  V.  Bourdages,  193  lU.  328,  61  N.  E.  1010:  'TEt  is  not 
our  province,  however,  to  weigh  the  testimony  or  to  determine 
where  the  truth  of  it  lies.    We  are  only  requird  to  look  into 
it  sufficiently  to  see  if  there  is  evidence  fairly  tending  to  estab* 
lish  a  cause  of  action.'^    In  the  case  before  us,  unless  a  great 
part  of  the  evidence  of  appellee  is  disregarded,  there  is  suffi* 
cient  evidence  fairly  tending  to  establish  this  cause  of  action^ 
and  therefore  this  instruction  was  properly  refused. 

It  is  also  urged  as  error  that  the  court  improperly  refused 
appellant^s  thirteenth  instruction,  which  was  as  follows:  **The 
jury  are  instructed  that  the  employer  is  under  no  greater  obli* 
gation  to  look  after  the  safety  of  an  employ*  than  the  em- 
ploy6  is  to  look  after  his  own  safety." 

^^  There  was  no  error  in  refusing  this  instruction,  for 
the  reason,  if  no  other,  that  it  states  an  abstract  proposition 
of  law.  ''A  party  cannot  complain  that  an  instruction  la  re- 
fused if  he  fails  to  make  an  application  of  the  rule  of  law  te 
the  evidence**:  Vallette  v.  Bflinski,  167  lU.  564,  47  N.  E.  770. 
But  the  instruction  was  erroneous  in  the  fact  that  it  wholly 
ignored  that  appellee  was  working  at  that  particular  spot  un- 
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der  the  order  of  appellant,  and  nnder  sncli  circamstances, 
as  said  in  the  Schymanowski  case,  supra,  the  master  and  ser- 
vant are  not  altogether  upon  a  footing  of  equality. 

Complaint  is  also  made  of  the  refusal  of  the  trial  court  to 
give  appellant's  twenty-seventh  instruction,  which  was,  in  ef- 
fect, that  if  the  jury  believed  the  defendant  failed  to  warn 
plaintiff  of  the  danger  of  the  dirt  falling  from  the  bank  upon 
him,  and  that  plaintiff  went  to  work  under  the  bank  in  ques- 
tion after  examining  it  or  after  a  full  opportunity  to  do  so, 
then  the  law  is  the  defendant  did  not  owe  to  the  plaintiff  any 
duty  to  give  him  warning  of  any  danger.  That  this  instruc- 
tion was  properly  refused  will  appear  from  what  is  said  here- 
tofore in  regard  to  the  refusing  of  appellant's  peremptory  in- 
struction. 

It  is  also  assigned  as  error  that  the  court  improperly  refused 
appellant's  instruction  29.  We  cannot  see  how  appellant  could 
have  been  prejudiced  by  the  refusal  of  the  court  to  give  this 
instruction*  The  rules  of  law  therein  stated  were,  by  appel- 
lant's request,  reiterated  time  and  again,  and  fully  covered  by 
instructions  numbered  12,  14,  15,  16, 17, 18, 19  and  24.  Some 
thirty  instructions  were  given  on  behalf  of  appellant^  and 
every  phase  of  his  case  was  fully  covered  thereby. 

The  appellant  also  urges  that  the  court  erroneously  per- 
mitted appellee  to  introduce  certain  evidence^  and  that  it 
erred  in  excluding  evidence  offered  by  appellant.  We  regard 
the  ruling  of  the  court  in  this  respect  proper.  The  evidence 
objected  to,  which  was  introduced  by  plaintiff,  related  to  the 
duties  of  the  foreman.  This  was  clearly  *®®  competent,  and 
was  a  material  element  in  the  case  to  establish  the  relations 
which  existed  between  appellee  and  the  foreman,  and  to  what 
extent  the  appellee  was  subject  to  the  foreman's  orders.  This 
was  not  a  conclusion  of  the  witness,  because  his  testimony 
was  to  the  effect  that  he  knew  what  the  foreman's  duties  were, 
and  he  then  proceeded  to  state  those  duties.  The  evidence 
excluded  by  the  court  was  properly  excluded,  as  it  was  not 
cross-examination. 

We  are  unable  to  find  any  error  in  the  record  which  would 
call  for  a  reversal,  and  the  judgment  is  afiSrmed. 


A  Servant's  Awumptlon  of  Slska  cannot  be  Invoked  by  a  master 
wbo  has  not  complied  with  the  obligations  resting  on  him  to  secure 
the  safety  of  the  servant  in  perforroing  his  duties:  McQraw  v.  Texas 
etc.  R.  R.  Co.,  00  La.  Ann.  400,  08  Am.  St  Bep.  450,  23  South.  461; 
KoDold  V.  Bio  Grande  etc  Ry.  Oo.^  21  Utah,  379,  81  Am.  St  R^p^ 
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693,  60  Pac.  1021.  The  master  Is  bouiDd  to  furnish  a  reasonably 
safe  place  for  his  servant  to  work,  and  the  latter  hat^  a  right  to 
assume  that  such  duty  is  discharged.  He  may  also  assume,  when 
acting  under  orders,  that  he  will  not  be  unnecessarily  exposed  to 
danger:  Illinois  Steel  Ck).  v.  McFadden,  196  111.  344,  ante,  p.  319,  and 
cases  cited  in  the  cross-reference  note  thereto,  63  N.  E.  671. 
It  has  been  held,  however,  that  a  workman  in  a  stone  quarry 
assumes  the  risk  of  the  place  becoming  unsafe,  and  cannot  recover 
for  Injuries  from  a  falling  mass  of  rock  loosened  by  a  blast: 
Mielke  v.  Chicago  etc.  Ry.  Co.,  103  Wis.  1,  74  Am.  St  Rep.  834. 
79  N.-W.  22;  and  that  a  servant  excavating  a  ditch  assumes  the 
risk  of  the  banks  caving  In:  Brownr  v.  Electric  Ry.  Co.,  101  Tenn. 
252,  70  Am.  St.  Rep.  666,  47  S.  W.  415.  But  see  Starr  ▼.  Kreus- 
berger,  129  Cal.  123,  79  Am.  8t  Rep.  02,  61  Pac  787. 


OQDEN    BUILDING    AND    LOAN    ASSOCIATION    t. 

MBNSCH. 

[196  III.  554,  63  N.  E.  1049.] 

PLEADINGS— ADMISSIONS  IN  ANSWER.— An  allegatfon 
in  an  answer  to  a  bill  to  foreclose  a  loan  association  mortgage  that 
the  defendants  "executed  as  security  for  said  loan  a  bond  and 
mortgage,  copies  of  which  are  annexed  as  exhlbit»  to  aald  bill 
of  complaint,"  is  not  an  admission  that  defiendants  have  waived 
their  homestead  rights  In  a  legal  manner,  although  the  mortgage 
and  acknowledgment  contain  a  clause  releasing  them,  If  the  an- 
swer further  alleges  that  the  defendants  have  not  by  such  mort* 
gage  released  or  waived  their  homestead,    (p.  332.) 

APPELLATE  PRACTICE-UNAVAILABLE  OBJECTIONS. 
Objection  that  an  allegation  In  an  answer  to  a  bill  to  foreclose  a 
mortgage  Is  but  a  statement  of  a  legal  conclusiotf  is  unavailable,  on 
appeal.  In  the  absence  of  objection  at  the  trial  to  the  introduction 
of  evidence  tending  to  support  such  allegation,    (p.  833.) 

HOME^STEADS— CREATION  OP  LIEN  ON.— To  be  effect- 
ua!  to  create  a  Hen  on  or  encumber  a  homestead  estate,  the  In- 
strument executed  to  accomplish  either  purpose  must  contain  a 
clause  in  the  body  thereof,  and  also  In  the  certificate  of  acknowl- 
edgment, expressly  releasing  or  waiving  such  estate,    (p.  334.) 

HOMESTEADS— RELEASE  ON  CONVEYANCE  OF.— 
Statutes  prescribing  the  mode  in  which  a  homestead  exemption  or 
estate  may  be  released,  waived,  or  conveyed  must  be  strictly  com- 
plied with.    (p.  334.) 

ACKNOWLEDGMENT  OF  AN  INSTRUMENT  iff  which 
a  corporation  is  interested  financially  cannot  be  taken  by  a  stock- 
holder therein,    (pp.  335,  339.) 

MORTGAGES— WAIVER  OF  HOMESTEAD— ACKNOWL- 
EDGMENT BY  NOTARY  FINANCIALLY  INTERESTED.— An 
acknowledgment  of  a  mortgage  to  a  corporation  in  which  the 
homestead  of  the  mortgagors  is  waived  and  relinquished,  taken 
by  a  notary,  who  is  a  stockholder  iff  the  corporation,  is  void,  be- 
cause of  his  financial  interest  in  the  debt  secured,  so  far  as  the 
homestead  is  concerned,  but  the  mortgage  is  otherwise  binding 
if  its  execution  is  proved  independently  of  such  acknowledgment, 
(pp.  340,  341.) 
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MORTGAGES-ACKNOWLEDGMENT  BY  OFFICER  OR 
AGENT  OF  OORPORATION.^A  director,  ofQcer,  or  agent  who 
is  not  a  «tockliolder  iir  a  corporation  which  is  interested  in  the  in- 
Btmm^it  to  be  acknowledged  Is  not  disqualified  to  take  and  certify 
to  an  acknowledgment  In  an  official  capacity,    (p.  340.) 

MORTGAGES  —  VOID  ACKNOWLEDGMENT  —  EFFECT 
AS  NOTICES. — ^If  the  disqualifying  Interest  of  the  notary  public  is 
not  apparent  on  the  face  of  the  mortgage  or  the  certificate  of 
acknowledgmenrt  thereof,  the  registration  and  recording  of  the 
mortgage  is  effectual  as  constructive  notice  to  the  extent  of  the 
lien  created  thereby,    (p.  340.) 

J.  H.  Muhlke  and  S.  B.  'King,  for  the  appellant. 

E.  J.  Batten  and  D.  K.  Tone,  for  the  appellees. 

*"^'''  BOGGS,  J.  The  appellant  association  exhibited  in  the 
superior  court  of  Cook  county  a  bill  in  chancery  praying  for 
the  foreclosure  of  a  real  estate  mortgage  executed  by  the 
appellees  Anna  and  Michael  Mensch,  husband  and  wife,  to 
secure  a  loan  in  the  sum  of  three  thousand  dollars.  Appellee 
Ceorge  Landgraf  held  a  mortgage  on  the  same  property,  sub- 
sequently executed  by  the  same  mortgagors,  to  secure  an  in- 
debtedness in  the  sum  of  about  three  hundred  dollars,  and  he 
was  for  that  reason  made  a  party  defendant  to  the  bill.  He 
filed  a  cross-bill  praying  for  the  foreclosure  of  his  mortgage. 
The  mortgaged  premises  were  the  homestead  of  the  mort- 
gagors. On  the  hearing  the  chancellor  ascertained  and  de- 
clared the  amounts  due  the  mortgagees,  respectively  (as  to 
which  there  was  and  is  no  controversy),  but  ruled  **^®  that 
the  lien  of  the  mortgage  given  to  the  appellant  association, 
though  superior  in  point  of  date  of  execution  and  of  recording 
to  that  of  said  Landgraf,  did  not  attach,  as  did  the  lien  of  the 
mortgage  to  Landgraf,  to  the  homestead  estate;  decreed  fore- 
closure of  both  mortgages,  and  that  the  mortgaged  premises 
be  sold  by  the  master,  and  directed  tliat  out  of  the  net  proceeds 
of  the  sale  the  sum  of  one  thousand  dollars,  being  the  value 
of  the  homestead  estate,  should  be  appropriated  first,  so  far  as 
necessary,  to  the  payment  of  the  mortgage  indebtedness  duo 
to  the  appellee  Landgraf,  and  that  the  remainder  of  said  sum 
of  one  thousand  dollars  should  be  paid  to  the  appellees  Anna 
and  Michael  Mensch,  the  mortgagors,  and  that  the  appellant 
association  should  be  paid  the  net  proceeds  of  the  sale  in  ex- 
cess of  said  one  thousand  dollars,  so  far  as  necessary  to  dis- 
charge the  indebtedness  due  to  it.  The  appellate  court,  for 
the  first  district  afiirmed  the  decree,  and  the  appellant  associo 
ation  has  perfected  a  further  appeal  to  this  court. 
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The  mortgage  given  to  the  appellant  association  was  ac- 
knowledged before  Joseph  H.  Muhlke,  a  notary  public.  The 
said  Muhlke^  at  the  time  he  made  the  certificate  that  the 
mortgage  was  acknowledged  before  him  by  the  said  mortga- 
gors^ was  the  holder  and  owner  of  ten  shares  of  the  capital 
stock  of  the  appellant  association.  He  was  also,  at  the  same 
time^  a  member  of  the  board  of  directors  of  the  appellant  as- 
sociation and  was  its  attorney.  The  certificate  of  acknowledg- 
ment is  in  compliance  with  the  provisions  of  sections  26  and 
27  of  chapter  30  of  the  Revised  Statutes,  entitled  **Convey- 
ances/'  and  contains  a  clause  stating  that  the  mortgagors,  and 
each  of  them,  waived  and  relinquished  aU  right  of  homestead 
in  the  mortgaged  premises.  In  the  body  of  the  mortgage 
there  is  a  clause  to  the  effect  that  the  mortgagors  waived  their 
right  of  homestead.  The  decree  entered  by  the  chancellor, 
and  the  affirmance  thereof  by  the  appellate  court,  were  on  the 
ground  that  the  acknowledgment  was  void  for  the  reason  the 
notary  who  certified  to  the  acknowledgment  *""^  was  a  stock- 
holder in  the  association  to  whom  the  mortgage  was  given, 
and  was,  therefore,  pecuniarily  and  beneficially  interested  in 
the  indebtedness  intended  to  be  secured  by  the  mortgage. 

The  answer  of  the  mortgagors  contained  the  admission  that 
they  had  executed  and  delivered  to  the  appellant  association, 
^^as  security  for  said  loan,  a  bond  and  mortgage,  copies  of 
which  are  annexed  as  exhibits  to  said  bill  of  complainf  It 
is  contended  that  the  word  "executed'*  denotes  all  acts  of  exe- 
cution, including  the  acknowledgment  of  the  mortgagors,  and 
therefore  this  admission  necessarily  includes  the  admission 
that  the  acknowledgment  to  the  mortgage  was  valid  and  ef- 
fectual. The  answer,  however,  further  states  "that  defendants 
did  not,  in  and  by  said  mortgage,  release  or  waive  their  right 
of  homestead.'^  The  bill  contained  no  express  averment  as  to 
the  sufficiency  and  legality  of  the  acknowledgment,  and  the 
admission,  especially  when  considered  together  with  the  fur- 
ther statement  of  the  answer  explicitly  denying  that  the  home- 
stead right  had  been  waived,  cannot  be  regarded  as  an  ad- 
mission the  respondents  had  waived  the  estate  of  homestead 
in  a  binding  and  legal  manner. 

It  is  next  complained  the  statement  in  the  answer  '^that 
defendants  did  not,  in  and  by  their  said  mortgage,  release  or 
waive  their  rights  of  homestead,'*  is  a  mere  averment  of  a 
legal  conclusion,  and  did  not  warrant  the  introduction  of  evi- 
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dence.  On  the  hearing  before  the  master  to  whom  the  cause 
was  referred,  the  appellee  mortgagors,  without  objection  on 
the  part  of  the  appellant  or  suggestion  of  a  variance,  intro- 
duced testimony  to  prove  the  facts  necessary  to  establish  the 
existence  of  the  homestead  estate  in  the  mortgaged  premises, 
and  to  show  that  the  notary  public  who  certified  to  the  ac- 
knowledgment was  at  the  time  a  stockholder  in  the  appellant 
company,  a  member  of  its  board  of  directors  and  its  attorney, 
and  other  facts  which  they  relied  upon  to  establish  the  *®* 
defense  that  the  mortgage  did  not  have  the  effect^  in  law,  to 
release  or  waive  their  right  of  homestead.  The  master,  in 
his  report,  found,  and  reported  as  findings  of  fact,  that  the 
appellee  mortgagors  were,  at  the  time  of  the  execution  of  the 
mortgage,  and  also  at  the  time  of  the  report,  occupying  said 
premises  as  a  homestead;  that  the  notary  who  took  the  ac- 
knowledgment was  at  the  time  a  stockholder  in  the  mortgagee 
association,  and  was  then  financially  interested  in  the  indebted- 
ness to  be  secured  by  the  mortgage,  and  reported  as  a  conclu- 
sion of  law  arising  out  of  such  facts  that  in  his  opinion  the 
acknowledgment  was  void.  The  appellant  association  did  not^ 
in  the  single  objection  filed  to  the  report  of  the  master,  ques- 
tion the  propriety  of  the  action  of  the  master  in  receiving 
the  testimony  referred  to,  but  objected  only  to  the  correctness 
of  the  legal  conclusion  reached  by  the  master  from  the  facts 
established  by  the  proof,  that  the  acknowledgment  was  in- 
effectual to  create  a  lien  upon  the  estate  of  homestead.  If 
the  appellant  regarded  the  averments  of  the  answer  as  but  a 
mere  legal  conclusion  and  insufficient  to  warrant  the  intro- 
duction of  evidence,  it  should  have  filed  exceptions  to  the 
answer^  or  on  the  hearing  before  the  master  should  have  ob- 
jected to  the  admission  of  the  evidence  tendered  for  the  pur- 
pose of  proving  facts  upon  which  rested  that  which  the  ap- 
pellant regarded  as  but  a  mere  legal  conclusion.  Again,  op- 
portunity to  prefer  that  objection  was  offered  on  the  coming 
in  of  the  master^s  report.  Had  any  such  timely  objection  been 
made  by  the  appellant  association  the  objection  might  have 
been  obviated  by  an  amendment  of  the  answer.  Having  tried 
the  case  precisely  as  if  the  defense  that  the  notary  public  was 
disqualified  to  take  the  acknowledgment,  and  that  for  that 
reason  the  acknowledgment  was  void,  had  been  formally  and 
technically  pleaded,  the  appellant  association  cannot  be  .per- 
mitted to  shift  its  position  and  urge  in  this  court,  for  the  first 
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time,  objections  which  might  have  been  obviated  had  *^  they 
been  preferred  in  the  trial  court:  Cheltenham  Improvement 
Co.  V.  Whitehead,  128  lU.  279,  21  N.  E.  569 ;  Brainard  v.  Hud- 
son, 103  111.  218;  Gehrke  v.  Gehrke,  190  111.  166,  60  N.  E. 
69;  Consolidated  Coal  Co.  v.  Wombacher,  134  HI.  57,  24  N. 
E.  627. 

The  principal  object  to  be  effectuated  by  the  creation  of  the 
homestead  estate  is  to  protect  the  householder  and  his  family 
in  the  enjoyment  of  a  home  and  to  secure  them  a  shelter 
beyond  the  reach  of  his  improvidence  or  financial  misfortune. 
Considerations  of  sound  public  policy  affecting  the  general 
interest  were  involved  and  contributed  to  the  enactment  of  the 
statute  by  which  the  estate  is  created.  Having  established 
the  specific  estate  for  such  beneficent  purposes,  the  general 
assembly  deemed  it  essential,  as  a  further  protection  to  those 
entitled  to  enjoy  the  beniefits  of  the  estate,  that  the  estate 
should  not  be  held  to  pass  or  be  lost  by  the  mere  ordinary 
modes  of  conveyance,  and  in  this  view  enacted  section  27  of 
chapter  30  of  the  conveyance  act,  which  provides  that  in  order 
to  be  effectual  to  a  lien  or  encumber  the  homestead  estate  the 
instrument  executed  to  accomplish  either  purpose  must  contain 
a  clause  in  the  body  thereof,  and  also  in  the  certificate  of  ac- 
knowledgment, expressly  releasing  or  waiving  such  estate.  In 
Gage  V.  Wheeler,  129  HI.  197,  21  N.  E.  1075,  we  said:  *T[t  has 
been  repeatedly  held  by  this  court,  under  statutes  prescribing 
the  mode  in  which  the  homestead  exemption  or  estate  might 
be  released,  waived  or  conveyed,  that  to  make  such  release, 
waiver  or  conveyance  effectual,  as  against  the  person  entitled 
to  the  exemption  or  estate,  the  requirements  of  the  statute, 
both  as  to  the  terms  of  the  deed  and  the  acknowledgment, 
must  have  been  complied  with.**  In  Leonard  v.  Crane,  147 
lU.  52,  35  N.  E.  474,  we  said  (147  111.  67,  35  N.  B.  475):  ''By 
the  conveyance  act  it  is  requisite  that  in  the  deed  there  shall  be 
contained  a  clause  waiving  the  right  of  homestead,  and  a 
similar  clause  must  be  contained  in  the  acknowledgment  of 
both  the  husband  and  wife,  and  the  estate  of  homestead  thus 
created  can  be  relinquished  only  in  the  *^  mode  pointed  out 
by  the  statute,  or  by  abandonment.*'  In  each  of  the  cases 
from  which  we  have  quoted  many  other  decisions  of  this  court, 
all  to  the  same  effect,  are  cited.  If,  then,  the  notary  public 
whd  certified  to  the  acknowledgment  to  the  mortgage  in  the 
case  at  bar  was  for  any  reason  so  disqualified  or  incompetent 
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in  law  to  take  and  certify  to  the  acknowledgment  of  tlie  mort- 
gagors that  they  waived  or  relinquished  the  homestead  that 
such  acknowledgment  is  without  legal  effect,  it  is  clear  the 
chancellor  and  the  appellate  court  correctly  held  that  the 
mortgage  was  without  efScacy  to  create  a  lien  upon  the  estate 
of  homestead  in  the  premises. 

The  notary  public  was  a  stockholder  in  the  association  to 
whom  the  debt  intended  to  be  secured  by  the  mortgage  was 
payable.  He  was  financially  interested  in  the  collection  of 
the  indebtedness  to  the  association  in  proportion  the  value  of 
his  shares  of  stock  in  the  association  bore  to  its  entire  capital 
stock.  He  was  directly  financially  interested  in  the  validity 
of  the  lien  of  the  mortgage  on  the  homestead  estate  of  the 
mortgagors.  In  the  case  of  Winsted  etc.  Assn.  v.  Spencer^ 
26  Conn.  195,  the  court  said:  ^'A  stockholder  in  a  private  cor- 
poration is  interested  in  all  its  transactions,  and,  of  course, 
in  every  conveyance  to  and  from  it.  As  the  assets  of  the 
corporation  are  increased  or  diminished,  his  stock,  which  is 
representative  of  a  portion  of  the  assets,  is  of  more  or  less 
value.^'  Morawetz,  in  his  work  on  Private  Corporations,  sec- 
tion 231,  says  that  in  incorporated  companies  the  real  par- 
ties in  interest  are  the  individual  stockholders.  In  Consoli- 
dated Ice  Machine  Co.  v.  Keifer,  134  111.  481,  23  Am.  St  Eep. 
688,  25  N.  E.  799,  and  in  Albers  Conmiission  Co.  v.  Sessel,  193 
HI.  153,  61  N.  E.  1075,  we  declared  a  stockholder  was  inter- 
ested to  such  an  extent  as  to  disqualify  him  to  testify  in  behalf 
of  the  corporation  in  an  action  against  the  representatives  of 
a  deceased  person. 

It  was  essential  to  the  creation  of  a  lien  on  the  estate  of 
homestead  of  the  mortgagors  that  it  should  appear  from  the 
certificate  of  acknowledgment  that  the  mortgagors  '^^  had 
acknowledged  to  the  officer  taking  the  acknowledgment  that 
they  waiv^  and  relinquished  their  right  or  estate  of  home- 
stead in  the  mortgaged  premises.  In  1  Cyc.  Law  ft  Proc.,  page 
553,  it  is  said:  "Because  of  the  probative  force  accorded  to  the 
certificate  as  well  as  the  usually  important  consequences  of  the 
instrument  itself,  public  policy  forbids  that  the  act  of  taking 
and  certifying  the  acknowledgment  should  be  exercised  by  a 
person  financially  or  beneficially  interested  in  the  transaction. 
....  It  is  the  general  rule  that  an  acknowledgment  taken 
before  an  interested  person  is  void  for  all  purposes  and  cannot 
be  reformed  or  corrected."    In  a  note  to  the  text  many  au- 
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thorities  are  cited  in  support  thereof.  In  1  American  and 
English  Encyclopedia  of  Law,  second  edition,  page  493,  the 
conclusion  announced  is,  it  is  a  general  rule  that  an  officer  who 
is  a  party  to  a  conveyance  or  interested  therein  may  not  take 
the  acknowledgment  of  the  grantor,  and  this  declaration  of 
the  general  rule  is  supported  by  many  adjudicated  cases  cited 
in  the  note  thereto.  It  has  been  held  that  an  acknowledg- 
ment of  an  instrument  taken  before  an  officer  who  is  a  party 
to  the  instrument,  or  is  interested  beneficially  therein,  is  a 
Yoid  acknowledgment,  by  the  courts  of  last  resort  in  Virginia 
(Davis  V.  Beasley,  75  Va.  491;  Bowden  v.  Parrish,  86  Va. 
€7,  19  Am.  St.  Rep.  873,  9  S.  B.  616;  Iron  Belt  Bldg.  etc. 
Assn.  T.  Groves,  96  Va.  138,  31  S.  E.  23),  California  (Merced 
Bank  v.  Rosenthal,  99  Cal.  39,  31  Pac.  849, 33  Pac  732),  Maine 
(Bearman  v.  Whitney,  20  Me.  413),  Iowa  (City  Bank  y. 
Radtke,  87  Iowa,  363,  64  N.  W.  435 ;  Wilson  v.  Traer,  20  Iowa, 
231;  Smith  y.  Clark,  100  Iowa,  605,  69  N.  W.  1011),  Missis- 
sippi (Wasson  v.  Conner,  54  Miss.  351;  Jones  v.  Porter,  59 
Miss.  628),  Texas  (Brown  v.  Moore,  38  Tex.  645;  Miles  v. 
KeUey,  16  Tex.  Civ.  App.  147,  40  S.  W.  599),  North  Carolina 
(Long  V.  Crews,  113  N.  C.  256, 18  S.  B.  499),  Michigan (Groes- 
beck  V.  Seeley,  13  Mich.  329),  Alabama  (Griffith  v.  Ventres, 
91  Ala.  366,  24  Am.  St.  Rep.  918,  8  South.  312;  Hays  v.  South- 
em  Bldg.  etc.  Loan  Assn.,  124  Ala.  663,  82  Am.  St.  Rep.  216, 
26  South.  527),  Florida  (Florida  etc.  Bank  v.  Rivers,  36  Fla. 
575,  18  South.  850),  Nebraska  (Horbach  v.  Tyrrell,  48  Neb. 
514,  67  N.  W.  485,  489),  Connecticut  (Winsted  etc.  Assn.  y. 
Spencer,  26  Conn.  195),  West  Virginia  (Travener  v.  Barrett, 
21  W.  Va.  681),  Missouri  (Daniel  v.  »^  Moore,  51  Mo.  589), 
Kansas  (Wills  v.  Wood,  28  Kan.  400),  and  Indiana  (Hubble 
V.  Wright,  23  Ind.  323). 

In  Kothe  v.  Krag-Reynolds  Co.,  20  Ind.  App.  293,  60  N. 
E.  594,  it  was  held  that  an  acknowledgment  of  a  mortgage  to 
secure  an  indebtedness  to  an  incorporated  company  taken  be- 
fore a  notary  public  who  was  a  stockholder  in  the  incorpora- 
tion was  void.  This  decision  is  based,  in  part,  upon  provisions 
.  of  the  statute  of  the  state  of  Indiana,  but  the  question  was 
exhaustively  treated  and  discussed  by  the  court  irrespective  of 
the  statute,  and  the  conclusion  announced  that  upon  princi- 
ples of  public  policy  and  according  to  the  very  great  weight 
of  authority  an  officer  who  has  a  pecuniary  interest  in  the 
debt  intended  to  be  secured  by  a  mortgage  is  disqualified  from 
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certifying  that  the  mortgage  was  acknowledged  before  him 
by  the  makers  thereof.  We  should  here  acknowledge  that  we 
hare  been  greatly  aided  in  the  examination  of  this  question  by 
the  citation  of  authorities  collected  by  the  writer  of  the  opin- 
ion in  the  case  last  referred  to.  The  authors  of  various  works 
on  mortgages  and  chattel  mortgages,  so  far  as  the  question  is 
discussed  by  them,  declare  that  it  is  against  the  policy  of  the 
law  that  any  officer  who  is  beneficially  interested  in  the  valid- 
ity and  binding  force  of  a  mortgage  should  take  and  certify 
to  the  acknowledgment  thereof:  Herman  on  Chattel  Mort- 
gages, sec  28 ;  Jones  on  Chattel  Mortgages,  sec.  249 ;  Pingree 
on  Mortgages,  216. 

In  Hammers  v.  Dole,  61  HI.  307,  we  held  that  a  justice  of 
the  peace  was  disqualified  to  acknowledge  a  chattel  mortgage 
to  secure  a  debt  payable  to  himself  and  others,  though  under 
the  law,  as  it  then  stood,  he  was  the  only  justice  of  the  peace 
who  could  lawfuDy  acknowledge  the  mortgage.  We  there 
said:  ''The  mortgage  of  appellants  was  void  as  to  appellees. 
It  was  acknowledged  before  one  of  the  mortgagees,  who  was 
a  justice  of  the  peace.  This  is  against  the  policy  of  the  law. 
An  officer  should  not  be  permitted  to  perform  either  a  minis- 
terial or  a  ^^"^  judicial  act  in  his  own  behalf.**  In  Darst  v* 
Gale,  83  HI.  136,  the  validity  of  an  acknowledgment  to  a  trust 
deed  taken  by  an  officer  who  was  named  as  one  of  the  trustees 
was  involved,  and  we  there  said  (page  143):  ''The  acknowl- 
edgment was  taken  by  Orove,  one  of  the  parties  named  as 
trustees.  This  unquestionably  rendered  the  deed  void  as  to 
him,  but  we  fail  to  comprehend  how  it  adversely  affected  the 
deed  as  to  the  other  trustees.  He  and  they  had  no  community 
of  interest,  and  his  becoming  disqualified  had  no  tendency  to 
disqualify  them.**  In  1  Cyc.  Law  &  Proc,  page  555,  upon  the 
authority  of  a  number  of  adjudicated  cases  there  cited,  the  au- 
thor of  the  article  on  "Acknowledgments'*  declares  the  rule  as 
follows:  "The  acknowledgment  of  an  instrument  in  which  a 
corporation  is  interested,  financially,  cannot  be  taken  by  a 
stockholder  in  such  corporation.*'  In  Iron  Belt  Bldg.  etc. 
Assn.  V.  Groves,  96  Va.  138,  31  S.  E.  23,  Merced  Bank  v.  Eos- 
«nthal,  99  Cal.  39,  31  Pac.  849,  33  Pac.  732,  Hays  v.  Southern 
Bldg.  etc.  Assn.,  124  Ala.  663,  82  Am.  St.  Eep.  216,  26  South. 
527,  Smith  v.  Clark,  100  Iowa,  605,  69  N.  W.  1011,  Miles  v. 
Kelley,  16  Tex.  Civ.  App.  147,  40  S.  W.  599,  and  Florida  Bank 
▼.  Bivers,  36  Pla.  675,  18  South.  850,  acknowledgments  taken 
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^1)7  o£Scer8  who  were  also  stockholders  in  corporations  who 
were  the  grantees  or  mortgagees  in  the  instminents  so  pnr- 
ported  to  be  acknowledged  were  held  to  be  void^  on  the  ground 
the  ofiBcers  taking  the  acknowledgments  were  disqualified  to 
take  the  same  by  reason  of  their  interest  as  holders  of  shares 
of  the  capital  stock  of  the  corporations. 

The  cases  of  Cooper  ▼.  Hamilton  Bldg.  etc.  Assn.,  97  Tenn. 
285,  56  Am.  St  Bep.  795,  37  S.  W.  12,  National  Bank  y.  Con- 
way, 1  Hughes,  37,  17  Fed.  Gas.  1202,  Horton  t.  Col.  Bldg. 
Assn.,  6  Cin.  Law  Bull.  141,  and  Lynch  t.  Livingston,  6  N.  Y. 
422,  are  relied  upon  to  support  the  view  that  an  officer  is  not 
disqualified,  by  reason  of  interest,  to  take  and  certify  an  ac- 
knowledgment to  a  deed  or  mortgage.  The  ground  of  the  de- 
cisions in  the  cases  so  relied  upon,  except  that  of  the  supreme 
court  of  Tennessee,  is,  that  the  act  of  taking  an  acknowledg- 
ment is  ministerial  only,  and  that  an  interested  person  is  not 
disqualified  from  discharging  a  mere  ministerial  act.  ^^^  The 
supreme  court  of  Tennessee,  in  the  decision  referred  to,  re- 
gards the  act  of  taking  an  acknowledgment  as  a  judicial  or 
quasi  judicial  act,  and,  though  it  declares  acknowledgments 
taken  before  officers  who  are  interested  in  the  instrument  ^^are 
contrary  to  public  policy  and  by  no  means  to  be  encouraged, 
and  while  the  practice,  which  has  become  so  prevalent,  should 
be  discountenanced  and  discouraged,''  still  holds  such  acknowl- 
edgments  should  not  be  declared  to  be  per  se  void,  but  to  quote 
again  from  the  opinion  of  the  court,  ^'are  open  to  attack,  and 
the  court  will  lend  a  ready  ear  to  evidence  of  undue  advantage^ 
frauds  or  oppression  arising  out  of  the  fact  of  such  relation- 
ship or  interest  in  the  officer  taking  the  acknowledgment.''  In 
the  position  thus  assumed  it  is  believed  the  supreme  court  of 
the  state  of  Tennessee  stands  alone.  The  case  is  probably  an 
exemplification  of  the  adage  that  ^%Lrd  cases  make  bad  prece- 
dents." As  to  the  contention  advanced  by  the  other  of  such 
cases,  that  acknowledgments  of  the  character  under  considera- 
tion may  be  upheld  on  the  ground  they  are  ministerial  acts 
only,  it  is  only  necessary  to  say  these  cases  seem  to  stand  op- 
posed to  an  overwhelming  current  of  adverse  authority  and 
to  the  better  reasoning  upon  the  point.  Nor  can  such  view 
be  harmonized  with  the  ruling  of  this  court  in  Snydacker  v» 
Brosse,  51  HI.  357,  99  Am.  Dee.  551,  and  O'Connor  v.  Wilson^ 
57  m.  226,  that  an  officer  cannot  legally  perform  the  merely 
ministerial  act  of  executing  process  in  a  case  in  which  he  is 
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intereeted,  nor  the  ezpreesion  of  this  court  in  HanunerB  t. 
Dole^  61  IlL  307^  heretofore  quoted^  that  ^^he  mortgage  of  ap-* 
peUantB  was  void  as  to  appdlees.  It  vas  acknowledged  be* 
fore  one  of  the  mortgagees,  who  was  a  justice  of  the  peace. 
This  is  against  the  policy  of  the  law.  An  ofScer  shonld  not 
be  permitted  to  perform  either  a  ministerial  or  a  judicial  act 
in  his  own  behalf/' 

The  probative  force  which  this  court  has  declared  shall 
be  accorded  to  the  certificate  of  the  acknowledgment  of  the 
execution  of  a  deed  or  mortgage  affords  a  ^^'^  most  convincing 
reason  for  the  maintenance  and  enforcement  of  the  rule  that 
one  beneficially  and  financially  interested  in  the  validity  of 
the  deed  or  mortgage  is  not  qualified  to  certify  that  it  has 
been  lawfully  acknowledged.  We  have  frequently  announced 
that  public  policy  and  the  security  of  titles  to  land  require 
that  the  official  certificate  of  the  due  execution  of  a  deed  or 
mortgage  shall,  in  the  absence  of  fraud,  collusion  or  imposi- 
tion, prevail  over  the  unsupported  testimony  of  the  makers 
of  the  instnmient:  Lickmon  v.  Harding,  65  111.  505;  Susseli 
V.  Baptist  Theological  Union,  73  111.  337;  Brady  v.  Cole,  164 
HI.  116,  45  N.  E.  438 ;  Tuschinski  v.  Metropolitan  West  Side 
etc.  B.  R.  Co.,  176  lU.  420, 52  N.  E.  920.  In  Eussell  v.  Baptist 
Theological  Union,  73  111.  341:  we  said :  "It  is  a  rule  that  the  ac- 
knowlegment  of  a  deed  cannot  be  impeached  for  anything  but 
fraud,  and  in  such  cases  the  evidence  must  be  clear  and  con- 
vincing beyond  a  reasonable  doubt;  and  whilst  the  making  of 
a  false  certificate  would  be  a  fraud  on  the  party  against  whom 
it  is  perpetrated,  there  is  in  favor  of  the  officer  the  fact  that 
he  is  under  his  official  oath  when  he  grants  the  certificate,  and 
the  liability  to  indictment,  conviction  and  infamy  is  certainly 
as  strong  incentive  to  truthful  and  honest  action  as  is  the  re- 
straint imposed  on  an  interested  witness,  struggling  for  the 
gain  following  success  in  a  suit  and  escaping  loss  by  defeat. 
Hence  the  mere  evidence  of  the  party  purporting  to  have 
made  the  acknowledgment  cannot  overcome  the  officer's  cer- 
tificate. Nor  will  it  be  with  slight  corroboration.^'  In  Bradji 
Y.  Cole^  164  HL  122,  45  N.  E.  440,  we  declared:  "It  is  a 
rule  that  the  acknowledgment  of  a  deed  cannot  be  impeached 
for  anything  but  fraud,  and  in  such  cases  the  evidence 
must  be  dear  and  convincing,  beyond  a  reasonable  doubt. 
Hie  mere  evidence  of  the  party  purporting  to  have  made 
the  acknowledgment  cannot  overcome  the  officer's  certifl* 
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cate,  nor  will  it  with  slight  corroboration:  Bussell  t.  Bap- 
tist Theological  Unioiiy  73  111.  837.  ^o  impeach  such  a 
certificate  the  evidence  should  *^  do  more  than  produce 
a  mere  preponderance  against  its  integrity  in  the  balancing 
of  probabilities.  It  should,  by  its  completeness  and  relia- 
ble character,  fully  and  clearly  satisfy  the  court  that  the 
certificate  is  untrue  and  fraudulent^:  Monroe  ▼.  Foorman,  62 
111.  523;  McPherson  ▼.  Sanborn,  88  111.  150;  Marston  v.  Brit- 
tenham,  76  HI.  611.  The  authorities  very  clearly  lay  down 
the  rule  that  evidence  offered  to  impeach  a  certificate  of  this 
character  must  fully  and  clearly  satisfy  the  court  that  the  cer- 
tificate of  the  officer  is  false  and  fraudulent,  and  even  a  pre- 
ponderance of  evidence  less  than  sufficient  to  establish  a  moral 
certainty  to  that  effect  is  not  sufficient.'' 

The  rule  of  public  policy  which  accords  such  a  high  degree 
of  credit  to  the  certificate  of  acknowledgment  of  the  execution 
of  a  deed  or  mortgage,  and  which  exalts  the  official  certificate 
of  the  officer  so  far  above  the  sworn  testimony  of  the  parties 
who  it  is  made  to  appear  by  the  certificate  have  acknowledged 
the  instrument,  has  its  foundation  in  the  other  rule,  which 
must  control  in  the  decision  of  this  case,  that  an  officer,  in 
order  to  be  deemed  qualified  to  make  a  certificate  of  acknowl- 
edgment of  such  dignity,  weight  and  importance  to  the  public 
and  to  the  parties  to  the  instrument  to  be  acknowledged,  shall 
have  had  no  personal  pecuniary  interest  to  be  subserved  by 
the  execution  and  acknowledgment  of  the  instrument.  The 
intention  of  the  law  is,  the  certificate  of  acknowledgment  shall 
be  the  official  act  of  a  disinterested  officer.  The  certificate 
of  acknowledgment  of  the  execution  of  the  mortgage  here 
under  consideration,  and  that  the  mortgagors  had  waived  and 
relinquished  their  right  and  estate  of  homestead,  was  properly 
held  to  be  void,  for  the  reason  the  notary  public  was,  because 
of  his  financial  interest  in  the  debt  to  be  secured  by  the  mort- 
gage, disqualified  to  discharge  the  official  duty  of  certifying  to 
the  acknowledgment  thereof. 

It  is  well,  as  it  seems  to  us,  to  here  remark  that  an  attor* 
ney  or  agent  of  a  party  who  is  beneficially  interested  *^®  in 
a  deed  or  mortgage,  or  one  who  is  a  director  or  other  officer, 
or  an  agent,  but  not  a  stockholder,  in  a  corporation  which  is 
interested  in  the  instrument  to  be  acknowledged,  is  not  dis- 
qualified to  take  and  certify  to  an  acknowledgment  in  an  offi- 
cial capacity:  1  Cyc.  Law  &  Proc.  555;  Horbach  v.  Terrell,  48 
Neb.  514,  67  N.  W.  485,  489. 
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The  execntion  of  the  mortgage  to  the  appellant  company 
was  proven  by  competent  evidence  independently  of  the  ac- 
knowledgment, and  was  valid  as  between  the  parties  to  it 
except  as  to  the  homestead  estate:  Hoane  v.  Baker,  120  HL 
308,  11  N.  E.  246.  The  disqualifying  interest  of  the  notary 
public  was  not  apparent  on  the  face  of  the  mortgage  or  the 
certificate  of  acknowledgment  thereof,  and  the  registration 
and  recording  thereof  was  effectual  to  charge  the  appellee 
Landgraf  with  constructive  notice  of  the  mortgage:  1  Cyc.  Law. 
ft  Proc.   530,  553. 

The  decree  is  affirmed. 


A  HomasUad  Bight  is  inalienable  otherwise  than  In  the  predaa 
manner  indicated  in  the  statute:  Minnesota  Stoneware  Oo.  v. 
McOroesen,  110  Wis.  8ie,  9i  Am.  8t  Rep.  027,  85  N.  W.  1019. 
See,  too,  Martitf  t.  Harrington,  78  Yt  108,  87  Am.  St  Rep.  704, 
60  AtL  1074;:  North  American  Trust  Ca  Y.  Lanier,  78  Miss.  418, 
84  Am.  St  Rep.  635,  28  South.  804. 

An  Acknowledgment  of  a  Deed  or  mortgage  to  a  corporation 
may  be  taken  by  an  officer  thereof,  it  not  being  shown  that  he  is 
a  stockholder  or  beneficially  interested  in  the  conveyance:  See  the 
m<Miographic  note  to  Cooper  y.  Hamilton^  56  Am.  St  Rep.  802l 
On  the  Impeachment  of  acknowledgments,  see  Monroe  y.  Arthur* 
126  Ala.  8&^  85  Am.  St  Rep.  36^  28  South.  476;  monographic  note 
to  American  Freehold  etc,  Co.  y.  ThomtoDt  54  Am.  St  Sep.  150- 

isa 


SHELL  T,  CLINTOIT  ELBCTBIC  LIGHT,  HEAT  AND 

POWEE  COMPANY. 

(106  111.  626,  63  N.  E.  1082.] 

BliBGTRIO  LIGHT  COMPANIBS—DISORIMINATION.— 
A  company  organized  to  furnish  electric  light  beat  and  power 
does  a  business  affected  with  a  public  interest  and,  while  not 
bonnd  to  treat  all  of  its  customers  witb  absolute  equality,  it  must 
treat  each  one  fairly  and  without  unjust  discrimination,    (p.  343.) 

ELEGTRIO  LIGHT  COMPANIES —DISCRIMINATION.— 
Tbe  refusal  of  an  electric  light  company  to  furnish  house  light  to 
a  customer  unless  be  paye  for  the  cost  of  a  '^transformer"  is  an 
unjust  discriminatioit;  when  the  company  fumlsbes  'transformers** 
free  to  all  other  customers,  and  it  makes  no  difference  whether  tbe 
house  fa  wired  by  the  company,  or  by  some  third  person,  (pp.  84% 
M4.> 


E.  J.  Sweeney,  for  the  appellant. 
Warner  &  Lemon,  for  the  appellee. 
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««^  CAETEE,  J.  The  trial  court  evidently  held  that  the 
law  applicable  to  the  facts  as  found  by  the  jiuy  justified  the 
awarding  of  the  writ,  for  It  refused  to  hold  the  proposition 
of  law  submitted  on  that  question  by  appellee^  wldle  the  ap- 
pellate court  was  of  the  contrary  opinion,  for  it  made  no  find« 
ing  of  facts  different  from  those  found  by  the  jury  and  the  court 
below.  The  only  question  here  is,  therefore,  whether  or  not, 
upon  the  evidence  as  found,  the  appellee  made  an  unjust  di»- 
crimination  against  appellant  in  charging  him  for  a  trans- 
former in  addition  to  the  regular  rates  for  electriC' lighting. 

There  is  no  statute  regulating  the  manner  under  which 
electric  light  companies  shall  do  business  in  this  state.  They 
are,  therefore,  subject  only  to  the  common  law  and  such  regu- 
lations as  may  be  imposed  by  the  municipality  which  grants 
them  privileges.  At  common  law,  whether  or  not  a  difference 
in  the  treatment  accorded  to  different  patrons  amounts  to  a 
discrimination  must  depend  upon  the  surrounding  circum- 
stances. A  mere  difference  does  not,  of  necessity,  constitute 
unlawful  discrimination.  Appellee,  in  its  answer  to  appel- 
lant's petition,  avers  that  the  purpose  and  office  of  a  trans- 
former is  chiefly  for  the  protection  of  the  house  or  building 
connected  with  the  electrical  system;  that  it  prevents  an  ex- 
cessive number  ^®  of  volts  of  electricity  from  passing  from 
the  main  street  wire  into  the  building  to  be  lighted;  that  the 
wires  usually  used  inside  a  building  are  much  smaller  than  the 
street  wires,  and  incapable  of  safely  carrying  so  many  volts 
of  electricity  as  pass  along  the  street  wires;  that  if  eil  the 
voltage  carried  on  the  street  wires  were  turned  into  the  resi- 
dence, the  natural  consequence  would  probably  be  that  the 
house  wires  would  melt  and  the  heat  from  the  excessive  volt- 
age would  cause  a  fire ;  that  it  is  to  prevent  this  result  that  a 
transformer  is  necessary.  A  transformer  or  converter  is  de- 
scribed by  counsel  as  a  coil  of  copper  wire  contained  in  a 
sheet-iron  box,  and  is  usually  placed  on  a  pole  outside  of  the 
building.  Its  office  is  to  reduce  the  current  from  the  main 
line,  or,  rather,  to  induce  a  lesser  current  in  the  wire  leading 
to  the  house  for  house  use.  In  this  case,  the  voltage  would 
have  been  reduced  from  one  thousand  volts  to  fifty  or  a  hun- 
dred volts.  It  appears  that  without  the  use  of  a  converter 
the  effect  of  turning  this  large  voltage  into  a  house  would  be 
to  bum  up  the  wires,  and  in  the  formation  of  short  circuits 
there  would  be  great  danger  of  fire,  and  that  the  object  of 
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the  converter  is  the  protection  of  the  house.  It  is  a  neces- 
sary appliance  for  the  safe  lighting  of  houses.  The  appellee 
had  heen  in  the  habit  of  furnishing  transf ormers^  as  needed, 
'withont  any  extra  charge,  for  all  houses  which  were  wired  for 
electricity  by  it,  but  claimed  the  right  to  charge  for  trans« 
formers  in  cases  where  it  did  not  do  the  wiring  as  it  made 
no  profit  on  the  wiring  in  such  cases.  The  transformer  is 
just  as  much  a  necessary  appliance  in  lighting  houses  as  the 
pole  on  which  it  is  fastened,  or  the  wire  that  carries  the  elec* 
tricity,  or  the  boilers  and  dynamo  used  in  generating  it.  It  is 
entirely  immaterial  who  does  the  wiring  of  the  house — the 
electric  light  company  or  some  other  party;  the  transformer 
is  necessary  in  either  case.  If  the  company  does  the  wiring, 
that  is  a  business  distinct  from  that  of  furnishing  electricity 
for  lighting  purposes-^just  as  the  putting  in  ^^^  of  gas  and 
water  pipes  into  a  house  is  a  distinct  business  from  furnishing 
the  gas  or  water  to  flow  through  them. 

The  jury  found  that  the  appellee  had  not  demanded  extra 
pay  for  the  use  of  a  transformer  from  anyone  else,  and  that 
it  was  its  general  practice  and  custom  to  furnish  them  free 
to  its  consumers.    Appellee,  being  organized  to  do  a  business 
affected  with  a  public  interest,  must  treat  all  customers  fairly 
and  without  unjust  discrimination.    While  it  is  not  bound,  in 
the  absence  of  statutory  enactments,  to  treat  all  its  patrons 
with  absolute  equality,  still  it  is  bound  to  furnish  light  at  a 
reasonable  rate  to  every  customer  and  without  unjust  discrim* 
ination.    In  29  American  and  English  Encyclopedia  of  Law, 
19,  it  is  said:  "The  acceptance  by  a  water  company  of  its 
franchise  carries  with  it  the  duty  of  supplying  all  persons 
along  the  line  of  its  mains,  without  discrimination,  with  the 
commodity  which  it  was  organized  to  furnish.    All  persons 
are  entitled  to  have  the  same  service  on  equal  terms  and  at 
uniform  rates.''    In  commenting  on  this,  the  supreme  court 
of  North  Carolma,  in  GriflSn  v.  Goldsboro  Water  Co.,  122  N. 
C.  206,  80.  S.  E.  319,  says:  *lf  this  were  not  so,  and  if  cor- 
porations existing  by  the  grant  of  public  franchises  and  sup- 
plying the  great  conveniences  and  necessities  of  modern  city 
life,  as  water,  gas,  electric  light,  street-cars,  and  the  like, 
could  charge  any  rates,  however  unreasonable,  and  could  at 
will  favor  certain  individuals  with  low  rates  and  charge  others 
exorbitantly  high,  or  refuse  service  altogether,  the  business 
interests  and  the  domestic  comfort  of  every  man  would  be  at 
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their  mercy.  •  .  •  •  The  law  will  not  and  cannot  tolerate 
discrimination  in  the  charges  of  these  quasi  public  corpora- 
tions. There  must  be  equality  of  rights  to  all  and  special 
privileges  to  none.''  In  Cincinnati  etc.  B.  B.  Go.  ▼.  Village 
of  Bowling  Green,  57  Ohio  St.  336,  49  N.  E.  121,  the  supreme 
court  of  Ohio  said:  ^'The  light  and  power  company  have  ao» 
quired  in  the  village  rights  that  are  in  the  nature  of  a  monop- 
oly  Both  reason  and  authority  deny  to  ^^  a  corpo- 
ration clothed  with  such  rights  and  powers,  and  bearing  such 
relation  to  the  public,  the  power  to  arbitrarily  fix  the  price 
at  which  it  will  furnish  light  to  those  who  desire  to  use  it. 
•  •  •  •  The  company  was  bound  to  serve  all  of  its  patrons  alike. 
It  could  impose  on  the  plaintiff  in  error  no  greater  charge  than 
it  exacted  of  others  who  had  used  its  lights.''  In  Owensboro 
Ckislight  Co.  ▼.  Hildebrand,  and  Owensboro  Electric  Co,  ▼. 
Hildebrand,  19  Ky.  Law  Bep.  983,  49  S.  W.  351,  the  court  of 
appeals  of  Kentucky  said:  'Tractically  they  hare  a  monopoly 
of  the  business  of  manufacturing  and  furnishing  gas  within 
the  corporate  limits  of  the  city.  It  is  therefore  their  duty 
to  furnish  the  city's  inhabitants  with  gas,  and  to  do  so  upon 
terms  and  conditions  common  to  all,  and  without  discrimina- 
tion. They  cannot  fix  a  variety  of  prices  or  impose  different 
terms  and  conditions,  according  to  their  caprice  or  whim.'' 

It  has  been  held  at  common  law  and  in  the  absence  of  stat- 
utes, in  the  case  of  common  carriers,  that  as  long  as  they  carry 
at  a  reasonable  rate  for  every  shipper,  no  one  can  complain 
if  they  are  willing  to  carry  for  others  at  a  less  rate:  5  Am. 
ft  Eng.  Ency.  of  Law,  2d  ed.,  179.  If  we  apply  this  rule  to  the 
case  at  bar,  it  will  be  noticed  that  the  appellee  has  demanded 
of  appellant  more  than  it  has  of  any  of  its  other  customers. 
This  is  not  the  favor  allowed  by  the  common  law,  as  just  cited, 
but  an  unjust  discrimination.  Appellee  has  discriminated 
unjustly  against  appellant  in  any  view  of  the  law  and  the  cir- 
cumstances that  we  can  take,  and  it  follows  that  the  judgment 
of  the  circuit  court  was  right 

The  judgment  of  the  appellate  court  will  be  reversed  and 
the  judgment  of  the  circuit  court  affirmed. 


Gorporationa  orgranized  to  furnish  gas  are  bound  to  supply  all 
Individuate  requiring  it,  on  payment  or  reasonable  security:  WIU- 
iams  V.  Mutual  Gas  Oo.,  52  Mich.  409,  50  Am.  Rep.  266.  18  N.  W. 
286-  Shepard  v.  MUwaukee  Gas  Light  Co.,  16  Wis.  818,  82  Am.  Dec 
679:  State  v.  Portland  etc.  OU  Co.,  153  Ind.  483,  74  Am.  St  Rep. 
ai4  63  N.  B.  1089.    For  a  citation  of  contrary  authoritiefif  and  a 
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general  dlscnssiaii  of  this  subject,  see  fhe  monographle  note  to 
Shepard  y.  Milwaukee  Gas  Light  Ck).,  70  Am.  Dec.  485-489.  Tele- 
phcme  and  water  companiee  are  bound  to  serve  all  alike,  under 
reasonable  limitations,  and  without  discrimination,  and  this  duty 
may  be  enforced  by  mandamus:  See  the  monographic  notes  to  City 
of  Potwin  Place  t.  Topeka  By.  Ck>.,  87  Am.  St  Rep.  817-dl9;  State 
▼.  Gltlzen6'  TeL  CkK,  61  S.  O.  83,  85  Am.  St  Rep.  870,  89  S.  E. 
257;  Gentral  Union  TeL  Go.  ▼•  Fallegr*  118  Ind.  194»  10  Am.  St  Repw 
U4,  19  N.  B.  001 


OASES 


SITPEEME   COUBT 


IOWA. 


OEAVER  ▼.  NOBTON. 

[U4  Iowa,  46^  8Q  N.  W.  64.] 

SLANDBRr-MBAKING  OF  WORD  "^ITOH**— WHBQI 
QUESTION  FOB  JURY.— Whether  denoosficlng  a  woman  as  a 
'^bltch^  Imputes  to  her  a  want  of  chastity,  constitating  the  word 
actionable  per  se,  must  be  determined  by  the  Jury  under  all  of 
the  circumstances,    (p.  dA7,  848.) 

SliANDEIU-EVIDENOE.— In  slander  for  words  spoken  dur- 
ing a  quarrel,  evidence  to  show  the  origin  of  the  quarrel  Is  Irrele- 
vant   (p.  348.) 

SLANDER—EVIDENCB.— If  mltlgatlusr  circumstances  are 
not  pleaded,  the  fact  that  the  slanderous  words  were  spoken  In 
anger  Is  not  admissible  In  evidence  to  affect  the  measure  of  dam* 
ages.    (p.  848.) 

H.  M.  Funson,  for  the  appellant. 

J.  F.  Martin^  for  the  appellee. 

*^  LADD,  J,  The  evidence  tended  to  show  that,  wh9e 
plaintiff's  father  and  defendant  were  engaged  in  an  angry 
altercation,  she  interrupted  by  admonishing  the  latter  to  '^shut 
np/'  as  he  had  said  enough,  and  that  he  then,  in  a  loud  voice, 
denounced  her  as  a  'Tbitch,**  qualified  by  "damned  old,**  ''dirty,** 
*'dirty,  low-lived,**  or  all  of  these.  According  to  Webster, 
**bitch**  is  an  opprobrious  name  for  a  woman — especially  a  lewd 
woman.  In  Bailey  v.  Bailey,  94  Iowa,  598,  63  N.  W.  341, 
it  was  remarked  that  *'the  word  is  synonymous  with  'wench* 
or  'hussy,*  and  often  implied  lewdness.**  But,  though  a  word 
of  reproach,  it  has  not  generally  been  thought,  in  its  common 
acceptation,  to  imply  a  want  of  chastity.    "It  is  very  dear  to 

(34d) 
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HB,**  said  the  coiort  in  K.  ▼.  H.,  20  Wis.  239^  91  Asou  Dec.  397, 
^that  the  word  'bitch'  has  not  any  such  meaning  as  'prostitute.' 
It  is  used  as  a  term  of  reproach  when  applied  to  a  woman, 
but  not  to  charge  the  crime  of  prostitution.^'  In  Schurick  v. 
KoUman,  60  Ind.  338:  ''The  word  'bitch,'  although  a  very 
coarse  and  rufiSanly  expression,  when  applied  to  a  woman,  does 
not,  in  its  common  acceptation,  import  whoredom  in  any  of 
its  forms."  So,  in  Craig  ▼.  Pyles,  101  Ky.  693,  39  S.  W.  33, 
the  words:  "She  is  a  dirty  bitch.  She  has  no  character  and  is 
no  account,"  were  held  ^^  not  actionable  in  themselTes,  as  im« 
porting  that  the  woman  was  '^a  whore,  common  prostitute,  or 
was  guQty  of  fornication  or  adultery."  In  Blake  v.  Smith,  19 
R.  L  476,  34  AtL  996,  the  jury  was  not  warranted  in  finding 
from  the  use  of  the  luiguage  denoimciug  a  woman  as  a  bitch, 
without  more,  that  it  was  intended  to  charge  her  with  wanton 
and  lascivious  behavior.  Becovery  was  denied  in  all  these 
cases,  however,  owing  solely  to  the  absence  of  a  colloquium  in 
the  complaint  pointing  out  the  application  and  sense  in  which 
the  words  were  used,  the  innuendo  being  insufficient,  as  it 
could  not  introduce  a  meaning  broader  than  the  words  natu- 
rally bear.  But  in  Logan  v,  Logan,  77  Ind.  658,  where  the 
woman  was  alleged  to  have  been  so  designated  "in  the  presence 
of  divers  worthy  citizens  at  a  time  and  place  when  and  where 
the  term  'bitch,'  applied  to  a  woman,  was  understood  to  mean, 
and  did  mean,  an  imputation  of  whoredom,"  an  award  of  dam- 
ages was  sustained:  See,  also,  Biddell  v.  Thayer,  12?  Mass. 
490;  Scott  V.  McKinnish,  16  Ala.  664.  In  this  state,  extrinsic 
facts,  for  the  purpose  of  showing  matters  were  spoken  in  a  de- 
famatory sense,  need  not  be  alleged:  Code,  sec.  3592;  Clarke 
V.  Jones,  49  Iowa,  477.  And  where  the  language  is  ambiguous 
in  meaning  and  susceptible  to  use  in  a  defamatory  sense,  it  is 
permissible  for  those  hearing  to  testify  to  their  understanding 
of  the  meaning  with  which  it  was  employed:  McLaughlin  v. 
Bascom,  38  Iowa,  6G0;  Wimer  v.  AUbaugh,  78  Iowa,  79,  16 
Am.  St.  Bep.  422,  42  N.  W.  687,  That  such  words  as  were 
spoken  might,  by  reason  of  the  time,  place,  and  attending  cir- 
cumstances, be  taken  to  impute  a  want  of  chastity,  seems  to 
be  recognized  by  all  the  authorities;  and  it  was  for  the  jury 
to  say  whether,  under  the  evidence  in  this  case,  those  hearing 
understood  them  to  be  intended  in  that  sense  by  the  defend- 
ant. When  persons  indulge  in  language  so  reprehensible  that 
no  occasion  can  well  be  conceived  of  justifying  its  use,  and 
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which,  as  applied  to  a  human  being,  has  no  well^efined  mean- 
ing, they  are  not  in  a  situation  to  complain  if  it  shall  be  taken 
in  the  worst  sense  ^^  possible  by  hearers.  That  those  listen- 
ing may  haye  understood  defendant  as  questioning  plaintifPs 
virtue  is  not  to  be  disputed.  Whether  they  did  so  was^  under 
the  evidence,  for  the  jury,  not  this  court,  to  decide* 

2.  The  defendant  undertook,  in  cross-examination  of  plain- 
tifiPs  father,  to  show  the  origin  of  their  difficulty.  How  this 
would  have  been  relevant  to  any  issue  in  the  case,  does  not 
appear.  Besides,  it  was  not  proper  cross-examination.  As 
there  was  no  plea  of  mitigating  circumstances,  the  fact  that 
the  words  were  spoken  in  anger  was  rightly  excluded,  in  fixing 
the  measure  of  damages,  and  might  not  be  shown  except  as 
incidental  to  their  speaking:  Code,  sec.  8593«  The  criticisai 
of  the  instructions  is  without  merit. 

Affirmed. 


In  Slaadsr  the  Wordm  are  to  be  taken  In  their  plain  and  ebvlooa 
meaning:  Ogden  v.  Riley,  14  N.  J.  L.  186,  25  Am.  Dec  613;  Stall- 
ingB  V.  Newman,  26  Ala.  800,  62  Am.  Dec  723;  Harrisoli  v.  Findlej, 
23  Ind.  266,  86  Am.  Dec  466.  If  they  are  sa8c^;itible  of  two 
meanings,  it  is  the  province  of  the  Jury  to  determine  la  what 
sense  they  were  used:  Dedway  v.  Powell,  4  Bash,  T7,  96  Am.  Dec 
283;  Haines  v.  CampbeU,  74  Md.  168^  28  Am.  St  Bn^  240.  21  Aa 
702.  It  has  been  held  that  the  word  ^'bitch,"  wheiir  applied  to  a 
woman,  does  not  charge  adultery  or  proetitutioD,  and  is  not  action- 
able: K.  T.  EL,  20  Wis.  288,  91  Anu  Dec  397. 


BBBWSTEB  ▼.  CHICAGO  AIH)  NORTHWBSTEBN  BAIL. 

WAY  COMPANY. 

[114  Iowa,  144,  86  N.  W.  221.] 

NBGLIOBNGB-CONPUCT  OF  LAWS.— The  law  9f  the 
state  in  which  a  railway  employ^  Is  Injured  must  govern  in  an 
action  to  recover  therefor  brought  in  another  state    ^.  849.) 

NBGIiIGBNOB— FBLLOW-SBRVANTS.— A  raUway  engineer 
and  brakeman  are  fettow-servants.  Hence  no  recovery  can  be  had 
for  the  negligence  of  the  former  in  the  manner  of  stepping  the 
train  to  the  injury  of  the  latter,    (p.  849.) 

APPELLATE  PRACTICE— DIRBCTING  VERDICT.— If 
the  raliog  of  the  lower  court  Inr  directing  a  verdict  is  not  questioned 
by  assignment  of  error  in  the  manner  directed  by  statute,  the 
correctness  of  such  ruling  cannot  be  considered  cm  appeal,    (p. 

85a)  ^^^ 


V 
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A.  L.  Schuyler  and  T.  W.  Hall,  for  the  appellant. 
HiiW)ard,  Dawley  ft  Wheeler,  for  the  appellee, 

*^*  LADD,  J.  A  freight  train  had  been  made  np  at  West 
Chicago,  Illinois,  and,  after  being  pulled  to  the  main  track,  was 
backing  on  the  sidetrack  to  enable  a  passenger  train  to  pass, 
when  deceased,  who,  as  head  brakeman,  was  engaged  in  giv- 
ing signals,  stepped  or  fell  backward  oS  the  end  of  the  car  on 
which  he  was  ridiug,  and  was  killed  by  being  run  over.  The 
engineer  and  fireman  claim  to  have  seen  him  when  he  fell, 
and  that  not  until  then  were  the  brakes  set  and  the  train 
brought  to  a  standstill,  resulting  in  its  separation  at  two  places 
because  of  the  breaking  of  couplers.  On  the  other  hand,  one 
Tingleman  testified  that  he  was  standing  only  one  hundred 
and  fifty  feet  distant  at  the  time,  and  saw  the  train  stop  sud- 
denly, the  cars  separate  some  feet,  and  Brewster,  who  was 
standing  sidewise,  then  pitch  over  the  end  to  hia  death*  The 
cause  of  action  is  predicated  on  two  grounds:  1.  Negligence 
of  the  engineer  in  suddenly  stopping  the  train;  and  2.  Negli- 
gence of  the  defendant  in  making  use  of  a  defective  coupler. 
As  the  injury  complained  of  happened  in  Illinois,  the  law  of 
that  state  must  necessarily  govern:  Hyde  v.  St.  Louis  etc.  By. 
Co.,  61  Iowa,  441,  47  Am.  Rep.  820,  16  N.  W,  361;  Morris  ▼. 
Chicago  etc.  Ry.  Co.,  65  Iowa,  727,  54  Am.  Rep.  39,  23  N.  W. 
143.  It  appears  from  the  record  that  no  statute  of  Hlinois 
renders  a  railroad  company  liable  for  the  negligence  of  a  co- 
employ^.  The  common-law  rule  prevails,  and  if  the  engineer 
and  brakeman  were  fellow-servants,  no  recovery  can  be  had 
because  of  any  negligence  of  the  former  in  the  manner  of  stop- 
ping the  train.  That  such  employes  are  fellow-servants  seems 
to  have  been  fully  settled  by  authority:  Louisville  etc.  R.  R. 
Co.  V.  Robinson,  4  Bush,  507;  Wilson  v.  Madison  etc.  R.  R. 
Co.,  18  Ind.  226 ;  Sherman  v.  Rochester  etc.  R.  R.  Co.,  17  N. 
T.  153;  Meyer  v.  Illinois  Cent.  R.  R.  Co.,  177  111.  691,  62  N. 
E.  848.  See  note  to  Hough  v.  Railway  Co.,  100  U.  S.  213; 
Sullivan  v.  Mississippi  etc.  R.  R.  Co.,  11  Iowa,  421.  The  law 
prohibited  a  recovery  on  the  first  ground. 

^^^  2.  But  it  is  urged  that,  had  the  coupler  not  broken  and 
the  cars  separated,  the  deceased  might  have  saved  himself  by 
catching  or  stepping  on  the  next  car,  and  therefore  the  al- 
leged defect  in  the  coupler  contributed  to  his  death.  On  the 
other  hand,  it  is  said,  among  other  things,  that  this  is  mere 
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conjecture,  and  the  jury  onght  not  to  be  permitted  to  guess  on 
what  might  have  happened.    The  district  court  evidently  took 
this  view,  and,  as  the  propriety  of  directing  a  verdict  is  not 
questioned  by  assignment  of  error  in  the  manner  directed  by 
statute,  the  correctness  of  that  ruling  cannot  be  considered 
by  this  court    The  only  errors  assigned  which  might  be  re- 
lied on  are  said,  in  substance,  to  have  arisen  (4)  in  sustaining 
the  motion  to  direct  a  verdict;  (5)  in  directing  a  verdict; 
(6)   in  taking  the  case  from  the  jury;   (7)   in  overruling 
plaintiff's  motion  for  new  trial;  and  (8)  in  entering  judgment 
for   defendant    Section   4136    of   the    Code   provides   that 
''among  several  points  made  in  motion  the  one  or  those  relied 
upon   must   be    separately    stated/'    Here    there   were    six 
grounds  in  the  motion  to  direct  the  verdict,  and  seven  in  the 
motion  for  new  trial.    None   were  separately   pointed   out 
The  decisions  of  this  court  holding  that  the  assignments  are 
insufficient,  under  such  circumstances,  are  too  numerous  for 
citation.    Nor  is  it  enough  to  say  that  the  court  erred  in  or- 
dering or  entering  a  judgment:  Tomblin  v.  Ball,  46  Iowa,  190; 
Klotz  V.  James,  96  Iowa,  1,  64  N.  W.  648. 

3.  Tingleman  testified  that  after  deceased  fell  he  went  to 
the  place  of  the  accident  where  ''the  conductor  was  looking  at 
the  Janney  coupler  that  was  broken/'  Here  the  defendant 
objected  to  the  witness  repeating  anything  the  conductor  said, 
and  moved  to  strike  out  the  answer  quoted,  and  the  motion 
was  sustained.  It  is  insisted  that  what  the  conductor  said 
was  part  of  the  res  gestae,  and  ought  to  have  been  received. 
Sut  the  witness  had  neither  been  asked  nor  had  undertaken 
to  give  his  language,  and  the  ruling  merely  struck  out  the 
statement  of  what  ^^"^  he  was  doing,  which  was  subsequently 
shown.  If  the  appellant  had  any  purpose  of  showing  by  this 
witness  what  was  said  by  the  conductor,  the  record  contains 
no  intimation  of  it 

Affirmed. 


Fellow-Servants.— The  conductor,  Imakeman,  engloiiBer,  and  flro- 
men  on  the  same  railroad  train  are  feUow-servants:  Grattia  v. 
Kansas  City  eta  B.  B.  Oa,  153  Mo.  880,  77  Am.  St  Rep.  721«  65 
S.  W.  108;  note  to  Flsk  v.  Oentral  Pacific  R.  R.  Oo.,  1  Am.  8t 
Rep.  82.  Compare  the  monographic  note  to  Hast  v*  Kern,  75  Anu 
St  Rep.  606-618. 

The  Law  of  the  State  In  which  a  railway  employ^  Is  injured 
through  the  n'^gligence  of  a  feUow-s^rvant  detennlnee  the  right  to 
recover:  Alabama  etc.  R.  R.  Go.  v.  OarroU,  97  Ala.  126,  38  Anu 
St.  Rep.  163^  11  South.  803;  Higgina  t.  Central  New  England  etc. 
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BL  B.  Ca,  155  Mass.  176,  81  Am.  St  Bep.  544,  29  N.  B.  5S4; 
MezicaD  etc.  Ry.  Oo.  ▼.  Jackson,  89  Tez.  107,  59  Am.  Bt  Rep.  28^ 
83  8.  W.  857.  See^  in  this  connection,  McDonald  y.  McDonald, 
96  Ky.  209,  49  Am.  St.  Rep.  289,  28  S.  W.  482;  Wabash  R.  &  Oo^ 
T.  Fox,  M  Ohio  8t  133^  83  Anu  St  Rep^  739,  59  N.  B.  888L 


SPINNEY  ▼.  MILLER. 

[114  Iowa,  210,  86  N.  W.  817.] 

MORTGAGES— STIPULATION  OP  NBGOTIABILITT.— 
A  proYlslon  isr  a  mortgage  to  a  building  association  that  it  is  non- 
negotiable  and  nncoUectible  by  any  other  person  than  the  asso- 
ciation is  not  operative  against  an  assignment  made  by  a  receiver 
of  the  association  under  an  order  of  court    (p.  352.) 

FOREIGN  CORPORATIONS-MORTGAGES.— The  fact  that 
the  statutcvy  requirements  of  the  state  in  which  a  mortgage  is 
executed  to  a  foreign  loan  association  have  not  been  complied  with 
when  the  stock  is  subscribed  for  is  not  sufficient  to  destroy  the  lien 
under  the  mortgage,    (p.  353.) 

BUIIiDING  AND  LOAN  ASSOCIATIONS-MORTGAGES— 
ISSTOPPEL.— A  mortgagor  who  has  received  and  retained  benefits 
under  a  mortgage  executed  to  a  foreign  building  antl  loan  asso- 
ciation cannot  assert  its  invalidity  because  of  the  failure  of  the 
association  to  comply  with  the  statute  prescribing  terms  upon 
which  a  foreign  corporation  may  do  business  within  tbe  state,  (pp. 
353,  354.) 

USURY— ESTOPPEL.— A  purchaser  of  mortgaged  premises 
who  assumes  payment  of  the  mortgage  debt  with  full  kxM>wledge 
of  the  payments  stipulated  for  therein  Is  estopped  to  set  up  the 
defense  of  usury,    (p.  353.) 

BUILDING  AND  LOAN  ASSOCIATIONS.—Settlement  with 
borrowers  prescribed  by  statute  for  solvent  loan  associations  does 
not  apply  to  insolvent  associations,    (p.  354.) 

BUILDING  AND  LOAN  ASSOCIATIONS  —  PRESUMP- 
TION AS  TO  LAW  OF  ANOTHER  STATE,— If  the  law  as  to  the 
settlement  of  a  foreign  loan  association  with  its  borrowers  in  the 
state  of  its  domicile  is  not  shown.  It  must  he  presumed  to  be  the 
same  as  that  of  the  state  in  which  a  settlement  is  asked,    (p.  354.) 

BUILDING  AND  LOAN  ASSOCIATIONS-METHOD  OF 
SETTLEMENT— ESTOPPEL.— The  method  prescribed  by  a  nat- 
ional court  appointing  a  receiver  for  an  insolvent  loan  association 
for  settling  with  borrowing  members  is  not  conclusive  on  them  in 
a  subsequent  suit  to  foreclose  a  mortgage  given  by  them,  if  the 
issue  as  to  the  amount  of  such  mortgage  was  not  before  the 
court  and  could  not  have  been  presented  in  the  action,    (j^.  855.) 

BUILDING  AND  LOAN  ASSOCIATIONS-MODE  OF 
SETTLEMENT— ESTOPPEL.— If  stockholders  in  a  loan  associa- 
tion are  not  parties  to  an  action  in  which  a  method  is  iMrescribed 
for  settling  with  its  borrowing  members,  they  are  not  bound 
thereby,    (p.  855.) 

CORPORATIONS-INSOLVENCY— DEFENSES  AGAINST 
BBCEflYER.— After  the  appointment  of  a  receiver  for  an  Insolvent 
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corporation,  the  eame  defenses  are  open  to  debtors,  as  against  him, 
that  would  hare  been  ayailable  against  the  corporation,    (p.  355.) 

BUILDING  AND  LOAN  A8SOOIATION8-METHOD  OF 
SBTTLSMENT.— In  a  settlemeot  of  an  insolvent  loan  association 
with  its  borrowing  members,  they  are  entitled  to  a  credit  for 
premiums  paid  by  them,  but  not  for  interest  or  for  dues  paid  on 
stock,    (pp.  85d,  86&) 

C.  E.  Hunn^  for  the  appellant. 
Dudley  ft  Coffin,  for  the  appellee. 

218  WATERMAN,  J.  The  mortgage  in  suTt  was  ismAt  hj 
Elizabeth  Miller  and  Charles  K.  Miller,  her  husband,  to  the 
National  Home  Building  and  Loan  Association  of  Blooming- 
ton,  Illinois.  The  instrument  contained  this  clause:  ^t  is 
expressly  agreed  that  this  mortgage  is  non-negotiable,  and  is 
uncollectible  in  the  hands  of  any  other  person  than  said  asso- 
ciation or  its  successors,  or  its  duly  authorized  attorney  or 
agents.''  The  first  point  sought  to  be  made  by  defendants  is 
that  because  of  this  proyision,  the  mortgage  was  not  assign- 
able, and  therefore  plaintiff  can  maintain  no  action  upon  it. 
Plaintiff's  title  was  acquired  by  assignment  from  a  receiver 
duly  appointed  for  said  corporation  upon  a  showing  of  ita  in- 
Bolyency.  The  sale  by  him,  so  far  as  appears,  was  under  or- 
der or  authority  of  court.  Notwithstanding  this  provision, 
the  instrulnent  was  transferable  under  our  statutes  (Code, 
sec  8046),  subject,  of  course,  to  any  defenses  that  would 
have  been  good  as  against  the  assignor:  See,  also,  Mershon  v. 
National  Ins.  Co.,  34  Iowa,  87.  Furthermore,  it  is  universally 
held  that  a  provision  restraining  the  assignment  of  such  an 
instrument  is  not  operative  against  an  assignment  effected  by 
law  or  through  an  order  of  court.  Where  it  is  given  force,  it 
is  restricted  to  voluntary  alienation:  4  Kent's  Commentaries, 
128. 

2.  Another  defense  is  that  the  National  Home  Building  and 
Loan  Association  had  not  complied  with  the  laws  of  this  state 
at  the  time  the  loan  was  made,  and  therefore  neither  it  nor 
its  assignee  may  enforce  the  contract.  There  are  two  grounds 
upon  either  of  which  this  contention  may  be  ^^  sncoessfully 
met:  1.  The  record  does  not  show  that  the  statutes  were  not 
complied  with  when  the  mortgage  was  made.  The  fact  that 
the  statutory  requirements  had  not  been  observed  when  the 
stock  was  subscribed  for  is  not  enough  to  destroy  the  lien  un- 
der the  mortgage.    2.  Whatever  the  right  of  the  state  might 
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be  in  case  of  a  f aflnre  on  tiie  part  of  a  foreign  corporation  to 
comply  with  the  statutes  prescribing  terms  upon  which  a  for- 
eign corporation  may  do  business  here^  the  mortgagor,  who  has 
received  and  retains  benefits  tinder  the  contraci^  cannot  be 
heard  to  assert  its  invalidity:  Beach  ▼.  Wakefield,  107  Iowa, 
567,  76  N.  W.  688,  78  N.  W.  197;  Washburn  Mill  Co.  ▼.  Bart- 
lett,  3  N.  Dak.  138,  54  N.  W.  544;  Wright  y.  Lee,  2  S.  Dak. 
596,  51  N.  W.  706. 

3.  Next,  usury  is  set  up  as  a  defense.  Holliday  Brothers^ 
who  are  the  appellants,  purchased  the  land  from  mortgagor, 
4aid  assumed  payment  of  the  mortgage  debt  They  had  full 
knowledge  of  the  payments  required  of  them,  for  they  were 
stipulate  in  the  mortgage.  Under  these  circumstances,  they 
^»nnot  set  up  the  defense  of  usury:  Sulliran  Sav.  Inst.  v.  Cope- 
land,  71  Iowa,  67,  82  If.  W.  95,  and  cases  cited  therein.  The 
assignee,  whose  right  is  saved  to  plead  usury  under  section 
3042  of  the  Code,  is  one  who  takes  in  good  faith ;  that  is,  with 
no  knowledge  of  the  taint:  Brown  v.  Wilcox,  15  Iowa,  414. 

4.  Some  further  facts  must  be  stated  in  order  to  make 
clear  the  remaining  defenses.  As  we  have  said,  the  National 
Home  Building  and  Loan  Association  was  an  Dlinois  corpora- 
tion, and  it  had  its  main  office  in  the  city  of  Bloomington,  in 
that  state.  Its  articles  of  incorporation  provided  that  all  ap- 
plications for  loans  should  be  made  to,  and  acted  upon  by,  the 
board  of  directors  in  Bloomington;  that  all  moneys  due  the 
association  should  be  due  and  payable  in  that  city.  Provision 
was,  however,  made  for  a  local  advisory  board,  and  such  a 
board  was  formed  and  existed  in  the  city  of  Des  Moines.  It 
was  provided  that  said  *^*  local  board  might  elect  a  president, 
collector,  attorney,  three  appraisers,  and  three  trustees.  This 
board  was  to  '^co-operate  with  the  home  office  in  the  manage- 
ment of  the  business  of  the  locality.*'  The  collector  was  re- 
quired to  give  bond,  and  was  allowed  as  compensation  a  per 
cent  on  dues  collected.  It  was  provided  in  the  articles  of  in- 
corporation that  such  collector  should  be  the  agent  of  the  local 
board,  and  not  of  the  association.  To  obtain  the  loan,  Eliza- 
beth Miller  bid  a  premium  of  seven  hundred  and  eighty  dol- 
lars, which  was  divided  into  eighty-four  monthly  installments. 
The  payments  required  of  her  monthly  under  her  contract 
were:  Dues,  six  dollars  and  sixty  cents;  interest,  six  dollars; 
and  premium,  nine  dollars  and  twenty-eight  cents.  It  was 
iidmitted  on  the  trial  there  had  been  paid  in  all  on  this  loan; 
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Installments  on  stock $   38B  80 

Interest «     336  00^ 

• 519  6S 


Total  $1,238  48 

The  decree  of  the  trial  court  found  there  was  still  due  OB 
this  mortgage  the  sum  of  twelve  hundred  and  sixty-seven  dol« 
lars  and  fifty  cents.    A  question  presented,  and  one  which  we 
now  take  up,  is  the  perplexing  and  much-disputed  one  of  the 
application  of  payments  in  cases  of  this  kind.    The  trial  court 
appears  to  have  given  credit  on  the  loan  for  interest  paid,  but 
not  for  instalhnents  on  stock  or  premium.    As  we  have  before 
said,  the  association  is  insolvent  and  in  the  hands  of  a  receiver. 
Appellee,  in  support  of  the  method  pursued  by  the  trial  courts 
insists  that  this  was  an  Illinois  contract^  and  the  manner  of 
accounting  followed  was  that  prescribed  by  the  statutes  of 
niinois.    The  provision  thus  relied  upon,  and  which  was  of* 
fered  in  evidence  relates  to  loans  made  by  building  and  loan 
Associations,  and  to  settlements  with  borrowers  before  the  ma- 
turity of  their  stock,  and,  so  far  as  material,  is  to  the  effect 
that,  where  the  premium  is  paid  in  installments,  no  part  of  it 
shall  be  refunded  on  such  settlement.    If  we  were  to  concede 
the  law  of  Illinois  to  be  controlling,  still  we  think  this  pro- 
vision cannot  aid  plaintiff.    The  settlement  there  provided 
^*  for  is  evidently  with  solvent  associations.    It  conforms  to 
the  requirements  of  our  own  statutes  as  they  have  been  con- 
siTued  by  this  court:  Briggs  v.  Iowa  Savings  etc.  Assn.,  114 
Iowa,  232,  86  N.  W.  320.    But,  as  will  be  made  manifest  fur- 
ther on  in  this  opinion,  a  different  method  of  settlement  must 
be  made  in  case  the  association  is  insolvent.    No  decision  of 
the  supreme  court  of  Illinois  has  been  cited  which  holds  that 
the  distinction  recognized  by  this  court  does  not  exist  there. 
In  other  words,  the  rule  as  to  a  settlement  with  an  insolvoit 
corporation  of  this  kind  in  Illinois  not  being  shown,  the  law 
of  that  state  will  be  presumed  the  same  as  our  own:  Sieverta 
▼.  National  Ben.  Assn.,  95  Iowa,  710,  94  N.  W.  671,  and  cases 
therein  cited. 

But  it  is  further  urged  by  appellee  that  the  method  of  ac- 
counting pursued  by  the  trial  court  was  that  fixed  and  ordered 
by  the  federal  courts  in  which  the  receivership  was  pending, 
and  that  the  trial  court  was  bound  thereby.  The  bill  for  a 
Yeceiver  was  first  filed  in  the  circuit  court  of  the  .United  States 
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for  the  sontbem  district  of  Uliiiois,  tlie  National  Home  Build- 
ing and  Loan  Association  being  the  sole  defendant^  and  npon 
a  hearing  the  corporation  was  fonnd  to  be  insolvent,  and  a 
receiver  was  appointed.  Thereafter,  on  the  application  of  the 
receiver  for  instructions  as  to  how  to  proceed  in  settling  with 
borrowing  members^  the  court  prescribed  a  plan,  directing  bim 
to  collect  principal  and  interest  at  five  per  cent  from  the  date 
of  his  appointment,  and  dues  and  premiums  delinquent  at  that 
time^  leaving  the  stockholder  a  claim  on  his  stock  for  such 
dues  and  premiums,  but  giving  him  no  credit  on  his  loan  for 
either.  Another  action  was  brought  with  like  purpose  in  the 
district  court  of  the  United  States  in  and  for  the  southern 
district  of  Iowa,  and  a  similar  decree,  containing  like  instruc- 
tions, was  obtained.  The  method  prescribed  by  these  two 
courts  for  settling  with  borrowing  members  was  the  same  as 
that  adopted  by  the  trial  court,  and  it  is  thought  the  instruc- 
tions given  by  the  federal  courts  were  conclusive  upon  the  bor- 
rowers. ^**  There  are  two  reasons  why  this  is  not  so.  The 
stockholders  were  not  parties,  individually,  to  the  actions  in 
the  federal  courts.  They  were  there  by  representation  only. 
The  issue  as  to  the  amount  paid  on  this  mortgage  was  not  be- 
fore either  of  those  tribunals.  Defendants  could  not  have 
presented  that  question  if  they  would.  Therefore,  they  had 
no  hearing,  or  opportunity  for  a  hearing  on  the  question  in 
issue  here.  While  the  corporation  represents  the  stockhold- 
ers, and  the  latter  were  in  court  for  some  purposes  in  the  re- 
ceirership  proceedings,  the  court  in  that  action  had  no  juris- 
diction to  adjudicate  the  question  of  their  ultimate  liability: 
Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  329,  16  Sup.  Ct. 
Bep.  810.  After  the  appointment  of  a  receiver  of  an  insolvent 
corporation,  the  same  defense  is  open  to  debtors  as  against 
him,  that  would  have  been  available  against  the  corporation: 
High  on  Beceivers,  sees.  316-318.  Where  the  receiver  makes 
assessments  on  premium  notes  given  the  corporation,  his  ac- 
tion is  purely  ministerial,  and  so  is  that  of  the  court  in  ap- 
proving such  assessments,  as  the  issue  of  the  debtor's  liability 
can  be  settled  only  in  an  action  against  him:  High  on  Beceiv- 
ersi,  sec.  330;  Embree  v.  Shideler,  36  Ind.  423.  See,  also,  as 
bearing  on  this  point,  LaMar  Ins.  Go.  v.  Hildreth,  55  Iowa, 
248,  7  N.  W.  573;  Parker  v.  Lamb  &  Sons,  99  Iowa,  265,  68 
N.  W.  686. 
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Next,  it  IB  to  be  said  that  this  order  was  but  a  direction  to 
the  receiver  how  to  proceed — ^that  is,  in  what  way  to  keep  hifl 
accounts — and  the  action  here  is  not  by  the  receiver,  but  by 
one  who  has  acquired  the  title  of  the  association  to  the  mort- 
gage. It  may  be  said  that  a  consistent  plan  is  necessary  in 
order  to  enable  the  receiver  to  settle  the  estate.  But  substan- 
tive right  must  not  be  made  to  yield  to  matters  of  convenience. 
Furthermore,  the  difficulty,  if  any,  is  but  in  a  matter  of  book- 
keeping. What  a  debtor  gets  in  the  way  of  credit  on  his  mort- 
gage should  be  deducted  from  the  value  of  his  stock.  If  he 
claims  to  have  made  a  payment  on  his  mortgage,^  ^^^  we  do 
not  understand  how  he  can  be  denied  a  proper  credit  without 
having  had  this  day  in  court  on  that  issue. 

We  come  now  to  the  matter  of  accounting.  The  courts 
have  mainly  to  deal  with  these  associations  in  connection  with 
the  foreclosure  of  mortgages,  and  in  most  of  such  cases  the 
corporation  is  solvent.  Sometimes,  however,  they  get  into 
court  for  the  purpose  of  having  their  business  wound  up  and 
their  assets  distributed.  This  is  usually  in  cases  of  insolvency. 
Different  rules  apply  in  the  two  instances,  necessitated  by  the 
differing  circumstances.  Where  the  association  is  solvent, 
and  seeking  foreclosure  of  a  mortgage,  the  payment  of  the 
mortgage  debt,  and  the  withdrawal  of,  or  settlement  for,  the 
shares,  are  contemporaneous  acts.  In  such  a  case,  the  with- 
drawing shareholder  is  entitled  to  have  credited  on  his  stock 
the  dues,  but  not  the  premiums  paid,  for  the  latter  go  into 
the  profit  fund,  and  are  to  be  shared  equally  by  all  members, 
whether  borrowers  or  nonborrowers.  He  gets  pro  rata  lus 
share  of  this  profit  fund,  and  this  share,  added  to  his  dues, 
fixes  the  withdrawal  value  of  his  stock:  See  Briggs  v.  Iowa 
Savings  etc.  Assn.,  114  Iowa,  232,  86  N.  W.  320,  in  which  this 
question  is  fully  discussed,  and  the  method  of  accounting  ex- 
plained. But  where  the  association  is  insolvent^  a  somewhat 
different  course  must  be  pursued.  The  actual  value  of  the 
shares  is  not  ascertainable  before  all  the  assets  are  collected 
and  all  debts  paid.  Until  the  affairs  of  the  corporation  are 
fully  settled,  the  shareholders  may  not  withdraw.  Manifestly 
there  cannot  be  an  immediate  settlement  of  installments  paid 
on  stock.  As  to  premiums  which  have  been  paid,  the  situa- 
tion is  different.  The  association  is  then  unable  to  perform 
the  contract  for  which  the  premium  was  bid.  There  is  no 
reason  for  assuming  that  any  premium  would  have  been  given 
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for  anyChiiig  less  than  the  performance  in  fnll  of  the 
contract  Therefore^  the  borrower  is  entitled  to  a  credit  on 
his  debts  of  the  premium  paid;  and,  as  said,  he  shonld  not 
have  credit  for  dues,  becanse  his  stock  has  no  withdrawal  value 
until  the  insolvent  estate  is  settled.  The  courts  are  not  har- 
monious as  to  the  ^^^  method  of  stating  accounts  in  cases 
like  this.  Some  hold  the  borrower  is  to  be  charged  with  the 
amount  of  money  received,  and  to  have  credit  for  all  payments 
made,  whether  of  dues,  interest  or  premium:  Waverly  etc 
Assn.  T.  Buck,  64  Md.  338,  1  Atl.  5^.  For  further  authori- 
ties in  support  of  this  rule,  see  4  American  and  English  En- 
cyclopedia of  Law,  1081,  It  is  manifest,  under  this  doctrine, 
the  borrowing  member,  who  has  drawn  out  in  advance  the 
value  of  his  shares,  would  have  much  the  advantage  of  the 
nonborrowing  shareholder.  Another  rule  is  to  credit  on  the 
loan  only  interest  and  any  sums  paid  directly  thereon:  See 
Am.  &  Eng.  Ency.  of  Law,  1081,  for  cases  sustaining  this 
theory.  This  is  the  rule  which  the  court  practically  adopt- 
ed in  Wilcoxen  v.  Smith,  107  Iowa,  655,  78  N.  W.  217,  in 
which  it  was  held  that  the  mortgagor  was  to  be  allowed  a 
credit  for  all  payments  made,  but  that  an  equity  was  to  be  pre- 
served between  the  borrowing  and  nonborrowing  members. 
A  credit  for  the  premium  paid  was,  however,  allowed.  Some- 
thing is  said  in  that  case  about  allowing  as  a  credit  the  ac- 
tual value  of  the  shares,,  if  that  value  could  be  ascertained. 
But  it  was  left  an  open  question  whether  such  present  worth 
could  be  determined.  In  the  case  at  bar  the  value  cannot 
now  be  fixed,  so  far  as  the  record  discloses.  We  take  the 
Wilcoxen  case  as  the  foundation  upon  which  to  rest  the  theory 
of  settlement  which  should  be  made  in  cases  of  this  kind.  It 
IS  apparent  the  mortgagor  here  bears  a  dual  relation  to  the 
association.  He  is  a  shareholder  and  a  debtor.  Let  us  sepa- 
rate these  charactersi  and  see  what  was  his  duty  in  each.  As 
a  shareholder,  he  had  to  pay  fines  and  dues.  These  inured 
to  the  value  of  his  stock,  and  were  to  be  settled  for  by  the 
association  only  when  the  stock  was  withdrawn.  So  far,  then, 
as  these  payments  are  concerned,  he  has  a  claim  on  his  stock 
against  the  association.  The  amount  of  this  daim,  however, 
cannot  be  known  until  all  assets  of  the  association  have  been 
collected  and  all  debts  paid.  As  a  borrower,  the  mortgagor 
had  to  pay  premium  and  interest.  The  interest  was  paid  for 
the  use  of  the  money.    It  cannot  be  credited  ^^  in  reduo- 
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tion  of  principal.  The  premium^  also,  was  paid  for  the  use 
of  the  money,  hut  it  was  in  the  nature  of  a  honus  given  for 
a  favorahle  contract,  which  the  association  is  unable  to  per- 
form. It  cannot  he  apportioned,  hecause,  as  already  sug* 
gested,  the  borrower  might  be  willing  to  pay  a  large  pre- 
mium for  the  privilege  of  keeping  the  money  until  his  stock 
should  have  matured,  thus  canceling  his  debt,  yet  he  might 
not  have  consented  to  pay  any  part  of  such  premium  for  be- 
ing allowed  to  keep  the  money  for  a  short  time,  and  then  re- 
paying the  loan  in  fulL  For  these  reasons^  we  think  the  pre- 
mium paid  should  be  credited  to  defendant  on  the  principal 
of  the  loan.  In  other  words,  as  to  payments  which  all  share- 
holders had  to  make  in  order  to  retain  their  shares,  the 
borrowing  shareholder  stands  on  the  same  footing  as  any 
other,  and  must  look  to  the  settlement  on  his  stock  for  re- 
turns. He  does  not  make  these  payments  on  his  debt,  but  on 
his  stock.  He  can  have  a  credit  on  his  debt  only  for  those 
sums  paid  thereon;  that  is,  which  he  would  not  have  been 
obliged  to  pay  if  he  were  not  a  borrower:  Hale  v.  Kline,  113 
Iowa,  623,  85  N.  W.  814.  Our  conclusions  find  support,  also, 
in  the  following  cases:  Sogers  v.  Hargo,  92  Tenn.  35,  20  S. 
W.  430;  Towle  v.  American  Bldg.  etc.  Soc,  61  Fed.  446; 
Strohen  v.  Franklin  Assn.,  116  Pa.  St.  273,  8  Atl.  843 ;  Curtis 
V.  Granite  State  Assn.,  69  Conn.  6,  61  Am.  St.  Bep.  17,  36 
Atl.  1023;  Knutson  v.  Northwestern  etc.  Assn.,  67  Minn. 
201,  46  Am.  St.  Eep.  410,  69  N".  W.  889;  Hale  v.  Phillips, 
68  Ark.  382,  59  S.  W.  35.  Rules  very  different  from  this  may 
be  found  in  the  books.  We  need  not  call  attention  to  the 
cases.  The  doctrine  we  announce  is  just,  and  sustained  by 
about  as  many  authorities  as  support  any  one  of  the  several 
other  methods  that  obtain  elsewhere.  If  defendants  here  suf- 
fer a  hardship,  it  is  not  because  of  the  law,  but  on  account 
of  the  fact  that  they  were  members  of  a  badly  managed  in- 
stitution. We  think  defendants  should  have  had  credit  on 
the  principal  of  their  indebtedness  for  the  amount  of  pre- 
miums paid  by  them  and  their  grantor,  five  hundred  and 
nineteen  dollars  and  sixty-eight  cents,  and  as  thus  modified 
the  decree  of  the  trial  court  is  affirmed. 


ABsignmentB.— The  power  of  parties  to  an  assignable  contract  to 
restrict  its  a&signability  Is  considered  In  the  monographic  note  to 
Mueller  v.  Northwestern  University,  88  Am.  St  Rep.  201-207. 

A  Contract  with  a  Foreign  Corporation  that  has  not  complied 
With  the  laws  of  a  state  authorizing  it  to  do  business  therein,  is 
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Told:  Hemd  v.  Fidelity  Bldg.  etc.  Assn.,  61  Neb.  744,  87  Am.  St. 
Rep.  519,  86  N.  W.  475.  A  corporation  thus  doing  business  in 
defiance  to  tbe  laws  of  a  state  cannx)t  insist  that  its  courts,  as  an 
exercise  of  comity,  glTC  effect  to  Its  contracts:  Commonwealth  etc 
Ins.  Ck>.  y.  Hayden,  60  Neb.  636,  83  Ank  St  Rep.  545,  83  N.  W.  022; 
beamens  y.  Temple  Co.,  105  Mich.  400,  55  Am.  St  Rep.  457,  63 
N.  W.  408;  Rose  v.  Klmberly,  89  Wis.  545,  46  Am.  St  Rep.  855,  62 
N.  W.  526;  Cowan  y.  London  Assur.  Co.,  73  Miss.  321,  55  Am.  St 
Rep.  535,  19  South.  298.  Compare  Garratt  Ford  Co.  y.  Vermont 
Mfg.  Co.,  20  R.  I.  187,  78  Am.  St  Rep.  852,  37  Atl.  948;  Edison  etc. 
Co.  y.  Canadian  etc.  Co.,  8  Wash.  370,  40  Am.  St  Rep.  910,  86  Pac. 
260;  Swing  y.  Munson,  191  Pa.  St  582,  71  Am.  St  Rep.  772,  43  Atl. 
342;  State  etc.  Ins.  Aa«n.  y.  Brinkley  etc.  Co.,  61  Ark.  1,  54  Am. 
St  Rep-  191,  31  S.  W.  157;  Foster  y.  Betcher  Lumber  Co.,  5  S. 
Dak.  57,  49  Am.  St  Rep.  859,  58  N.  W.  9. 

Usury.— A  yendee  who  accepts  a  conyeyance  of  and  subject  to  a 
mortgage,  and  containing  a  coyenant  whereby  he  assumes  to  pay 
the  mortgage,  is  estopped  to  assert  that  the  <^llgation  secured 
thereby  is  usurious:  Scanlan  y.  Grimmer,  71  Minn.  351,  70  Am.  St 
Rep.  326,  74  N.  W.  146.  But  see  Banks  y.  McGlellan,  24  Md.  62» 
67  Am.  Dec.  594. 


BTJEGESS  ▼.  SIMS  DRTTG  COMPANY. 

[114  Iowa.  275,  86  N.  W.  807.] 

DRUGGISTS  — LIABILITY  FOR  NBGUGBNOB  OF 
OLBRK.— A  druggist  is  liable  for  the  negligence  of  his  clerk  in 
putting  up  a  prescription,  although  the  clerk  Is  a  competent  phar- 
macist and  registered  as  such,  as  required  by  statute,    (p.  860.) 

PRIVILEGED  COMMUNICATIONS— WAIVER.— The  testi- 
mony of  plaintiff  on  cross-examination  as  to  communications  made 
to  his  physician  is  not  voluntary  In  such  sense  as  to  constitute  a 
waiver  of  his  privilege,    (pp.  362,  363.) 

PRIVILEGED  COMMUNICATIONS— TESTIMONY  ON 
FORMER  TRIAL— WAIVER. — Any  waiver  of  privileged  com- 
munication resulting  from  the  introduction  of  testimony  on  a  trial 
must  be  limited  to  that  trial,  and  does  not  constitute  a  waiver  of 
the  right  to  Insist  upon  the  privilege  at  a  subsequent  trial,    (p.  864.) 

Spurrier  &  Maxwell,  for  the  appellants. 

V.  0.  Ford  and  Carr  &  Parker,  for  the  appellee. 

*^^  MeCLAIN,  J.  1.  Appellants  contend  that,  having  em- 
ployed a  skillful,  registered  pharmacist,  they  are  not  liable  *''^ 
for  his  negligence,  if  any  there  was,  in  filling  the  prescrip- 
tion, and  cite  as  illustrations  cases  in  which  it  has  been  held 
that  a  railroad  company  contracting  with  an  employ^  to  fur- 
nish surgical  aid  and  attendance  in  case  of  accident  was  not 
liable  for  the  negligent  acts  of  the  surgeon  thus  selected  and 
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furnished)  if  due  care  and  diligence  was  used  in  the  selectioa 
(Maine  v.  Chicago  etc.  E.  E.  Co.,  109  Iowa,  260,  70  N.  W. 
630,  80  N.  W.  315),  and  that  a  bank  to  which  a  draft  is  sent 
for  collection  is  not  liable  for  the  negligence  of  the  notary 
public  to  whom  the  draft  is  delivered  for  protest:  First  Nat. 
Bank  of  Manning  ▼.  German  Bank  of  Carroll  County,  107 
Io':ra,  543,  70  Am.  St.  Eep.  216,  78  N.  W.  195.  These  cases,, 
we  think,  are  not  analogous.  It  was  the  duty  of  the  railroad 
company  by  express  contract  in  the  one  case,  and  the  duty  of 
the  bank  by  implied  contract  in  the  other  case,  to  secure  for 
the  other  party  professional  services,  which  neither  the  rail- 
road company,  in  the  one  case,  nor  the  bank,  in  the  other, 
ii'  Id  itself  out  as  competent  to  perform.  The  railroad  com- 
I  >  'y  did  not  pretend  to  be  a  surgeon,  nor  the  bank  to  be  a 
notary.  But  these  defendants  did  pretend  to  be  druggists, 
and  held  themselves  out  as  able  and  willing  to  fill  prescrip- 
tions. Whether  they  performed  the  services  individually  or 
by  the  aid  of  an  employ6  was  immaterial.  The  master  who 
undertakes  to  perform  a  service  is  liable  for  the  negligence 
of  his  servant  in  performing  the  service  undertaken.  This 
proposition  is  too  elementary  to  require  the  citation  of  au- 
thorities. It  is  true  that  the  legislature  has  provided,  as  a 
police  regulation  for  the  protection  of  the  public,  that  no  one 
who  is  not  a  registered  pharmacist  shall  fill  prescriptions; 
but  when  the  defendants  undertook,  as  a  part  of  their  regular 
business,  that  the  prescription  should  be  filled,  it  was  wholly 
immaterial  to  the  customer,  so  far  as  defendant's  liability  waa 
concerned,  whether  the  prescription  was  filled  by  one  of  the 
defendants  or  by  an  employ6:  McCubbin  v.  Hastings,  27  La. 
Ann.  713.  In  Martin  t.  Temperly,  4  Q.  B.  298,  it  was  held 
that  defendant  was  liable  for  injury  done  by  barges  belong- 
ing to  him  navigated  ^'^^  by  persons  specified  by  statute  as 
qualified  for  such  purpose,  and  selected  by  defendant.  The 
court  held  that  the  statutory  limitation  of  defendant's  power 
of  choice  did  not  deprive  the  party  injured  of  a  remedy  against 
him.  The  case  is  analogous  to  this,  and  the  decision  eeema 
to  be  perfectly  reasonable.  We  think  in  this  case  defendant 
was  not  relieved  of  his  responsibility  as  employer  by  the  fact 
that  he  was  required  by  statute  to  employ  a  r^gistexed  phar- 
macist. 

2.  Plaintiff  daimed  that  his  eye  was  injured  by  lime  fallmg^ 
into  it  while  he  was  at  work  at  his  trade  as  a  plasterer,  and 
that  the  application  to  it  of  a  preparation  secured  from  de- 
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fendants  on  a  prescription  so  aggravated  the  injury  that  its 
remoral  was  necessary.  When  Dr.  Amos,  the  specialist  who 
performed  the  operation,  was  put  on  the  stand  by  defendants 
as  a  witness,  and  asked  to  state  what  was  said  to  him  by  plain- 
tiff with  reference  to  the  cause  of  the  injury  to  the  eye,  his 
testimony  was  excluded  by  the  court  on  the  ground  that  such 
communication  to  him  was  privileged,  under  the  following 
provision  of  the  code:  "Sec.  4608.  No  practicing  attorney, 
comiselor,  physician  or  surgeon  •  •  •  .  shall  be  allowed,  in 
giving  testimony,  to  disclose  any  confidential  communication 
properly  intrusted  to  him  in  his  professional  capacity,  and 
necessary  and  proper  to  enable  him  to  discharge  the  functions 

of  his  office  according  to  the  usual  course  of  practice 

Such  prohibition  shall  not  apply  to  cases  where  the  party 
in  whose  favor  the  same  is  made  waives  the  rights  conferred.^' 
The  contention  of  appellants  is  that  plaintiff  had  waived  his 
privilege  with  reference  to  communications  made  to  Dr.  Amos: 
1.  By  testifying  with  reference  to  the  same  matter  on  the 
same  trial ;  2.  By  testifying  as  to  the  same  matter  at  a  former 
trial  of  this  case;  3.  By  calling  Dr.  Amos  to  testify  as  a 
witness  with  reference  to  the  same  matter  on  a  former  trial 
of  this  case.  Evidence  of  the  testimony  of  plaintiff  and  of 
Dr.  Amos  on  the  former  trial  was  introduced  ^*  to  show 
such  waiver.  With  reference  to  the  testimony  of  the  plaintiff 
on  this  trial,  it  is  urged  by  appellee  that  the  matter  about 
which  Dr.  Amos  was  asked  to  testify  was  gone  into  by  plain- 
tiff only  in  answer  to  quedtions  on  cross-examination,  and  it 
is  contended  that  this  did  not  constitute  a  waiver,  while,  as 
to  the  testimony  of  plaintiff  and  Dr.  Amos  on  the  former  trial, 
it  is  contended  that  nothing  done  on  one  trial  will  amount 
to  a  waiver  of  the  objection  to  evidence  as  to  privileged  com* 
munications  when  they  are  attempted  to  be  proven  on  another 
trial  of  the  same  case.  The  section  of  the  code  above  set  out 
constitates  a  partial  statutory  declaration  of  a  rule  of  evidence 
which  was  recognized  at  common  law  with  reference  to  pri- 
vileged communicationfl  to  attorneys,  but  in  this  respect  it  is 
only  a  partial  declaration;  for,  with  reference  to  attorneys, 
as  well  as  physicians,  it  relates  only  to  the  testimony  of  the 
attorney  or  physician,  whereas  the  oommpn-law  rale  of  evidence 
relating  to  communications  to  attorneys  is  broader,  and  ex- 
cuses tiie  eUent  also  from  testifying  as  to  such  communica- 
tions. It  was  not  intended,  however,  by  this  partial  statement 
to  Umit  the  eommon-law  rule  in  this  respect,  ior  this  court 
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has  held  that  the  client  is  still  entitled  to  claim  the  exemp- 
tion: Barker  v.  Kuhn,  38  Iowa,  392.    Further  than  this,  the 
provision  of  the  code  extends  the  privilege  which  at  common 
law  was  recognized  in  regard   to  communications  between 
client  and  attorney  so  as  to  cover  communications  between 
the  patient  and  his  physician;  and  we  have  no  doubt  that  it 
was  intended  to  extend  to  these  communications  the  same 
complete  protection,  not  only  as  to  physicians,  but  also  as  to 
the  patient,  which  by  common  law  was  recognized  in  regard  to 
communications  between  client  and  attorney.     We  think  that 
there  is  no  question  but  that  the  patient  ia  privileged  from 
disclosing  communications  made  to  his  physicians,  although 
the  statute  does  not  so  expressly  provide.    With  this  construc- 
tion of  the  statute  in  mind,  we  now  proceed  to  determine 
whether  in  any  of  the  three  ways  above  specified  the  plaintiif 
in  this  ^^^  case  had  waived  the  privilege  of  insisting  that  Dr. 
Amos  should  not  testify  in  regard  to  the  communications  made 
to  him  in  his  professional  capacity.    It  is  proper  to  suggest, 
further,  that  the  statute  does  not  specify  what  shall  consti- 
tute a  waiver,  leaving  that  to  be  determined  by  the  general 
rules  of  evidence,  which,  without  statutory  authority,  had 
previously  been  recognized  as  applicable  to  communications 
between  client  and  attorney.    It  is  well  settled  that  the  client 
or  patient  may  waive  his  privilege,  not  merely  by  failing  to 
make  objection  to  the  evidence  of  the  attorney  or  physician 
when  offered,  but  also  by  conduct  from  which  a  waiver  may 
be  imputed — such  as  by  himself  testifying  as  to  the  subject 
matter  of  such  communications:  People  v.  Gallagher,  75  Mich. 
512,  42  N.  W.  1063;  State  v.  Tall,  43  Minn.  273,  45  N.  W. 
449;  Hunt  v.  Blackburn,  128  U.  S.  464,  9  Sup.  Ct.  Rep.  125; 
McKinney  v.  Grand  St.  ete.  R.  R.  Co.,  104  N.  Y.  352,  10  N. 
R  544.    But  the  testimony  of  the  client  or  patient  as  to  the 
communication  which  will  constitute  a  waiver  of  the  privi- 
lege so  as  to  admit  the  attorney  or  physician  to  testify  with 
reference  thereto  must  be  voluntarily  given;  for  the  privilege 
is  that  of  the  client  or  patient,  and  it  exists  in  his  favor  until 
in  some  way  abandoned.    No  doubt,  under  this  privilege,  the 
client  or  patient  may  refuse  to  answer  on  cross-examination 
when  asked  with  reference  to  the  privileged  communication: 
Barker  v.  Kuhn,  38  Iowa,  392;  Bigles  v.  Reynolds,  43  Ind. 
112;  Hemenway  v.  Smith,  28  Vt.  701;  State  v.  White,  19 
Kan,  446,  27  Am.  Rep.  137;  Duttenhofer  v.  State,  34  Ohio 
St  91,  82  AnL  Bep.  362.    But  we  are  not  willing  to  hold 


Aiav,  i^Oi.)         BuBQEss  V.  SiMs  Dbuq  Ca  363 

that  the  f  aflure  to  insist  on  this  priyilege  nmkes  the  textiniony 
which  he  may  give  on  cross-ezamination  Toluntaiy,  in  such 
sense  as  to  constitnte  a  waiver  of  his  privilege  with  refer- 
ence to  the  commnnication  to  his  attorney  or  physician.  In 
McConnell  v.  City  of  Osage,  80  Iowa,  293,  45  N.  W.  550,  this 
court  said  that  even  the  voluntary  act  of  the  plaintiff  in  that 
case,  as  a  witness,  *®*  in  testifying  to  her  physical  health  at 
a  particular  time,  would  not  constitute  a  waiver  of  objection 
to  testimony  by  her  physician  as  to  communications  made  by 
her  to  him  at  that  time  showing  that  she  was  not  in  good 
health,  and  that  the  mere  fact  of  the  exclusion  of  the  physi- 
cian's testimony  might  result  in  putting  the  condition  of  her 
health  at  the  time  referred  to  in  a  false  light  before  the  jury 
would  not  be  a  sufficient  reason  for  implying  a  waiver.  And  it 
was  further  said  (and  this  is  especially  pertinent  to  our  pres- 
ent inquiry)  that  it  was  improper  to  ask  witness  on  cross- 
examination  whether  she  was  willing  that  the  physician  might 
disclose  any  communications  which  she  had  made  to  him  with 
reference  to  her  health.  Accordingly,  it  was  held  that  the 
propounding  of  such  a  question  to  the  witness  over  the  objec- 
tion of  her  attorney,  and  to  which  her  answer  was  '^o,''  consti- 
tuted error,  this  language  being  used:  ^The  statute  gives  the 
prohibition.  It  is  a  legal  right,  and  the  party  should  no  more 
be  required  to  state  under  oath  that  he  did  not  want  to  sur- 
render it,  than  any  other  legal  right  he  possessed.  We  think 
a  fair  trial  requires  that  such  a  matter  should  not  even  be 
referred  to;  that  the  jury  should  not  be  impressed  with  the 
belief  that  there  is  even  reluctance  to  giving  such  assent. 
The  subject  matter  of  such  a  waiver  has  no  place  for  refer- 
ence in  the  taking  of  testimony,  except  by  the  party  permitted 
to  make  it.''  In  the  case  before  us  it  is  evident  that  any  ob- 
jection of  the  witness  on  cross-examination  to  testify  as  to 
the  communication  might  well  have  been  prejudicial,  and 
therefore  that  the  answer  of  the  witness  with  reference  there- 
to cannot  be  treated  as  a  waiver  of  the  privilege,  for  it  is  es- 
sentially not  voluntary.  If  counsel  saw  fit,  on  cross-examina- 
tion, to  inquire  into  this  matter,  he  must  be  bound  by  the 
answer,  and  cannot  afterward  claim  that  the  witness,  by  anr 
swering  without  objection,  voluntarily  waived  the  privilege. 
Att  to  the  testimony  at  the  former  trial,  it  seems  to  us  that 
the  waiver  resulting  therefrom  should  be  confined  to  the  trial 
in  which  the  waiver  Is  made.  *®^  Our  statute  relates  to  the 
giving  of  testimony,  not  to  the  publication  in  general  of  the 
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privileged  matter^  and  it  seems  to  us  dear  that  any  wairer  re- 
sulting from  the  giving  or  introduction  of  testimony  on  a 
trial  should  be  limited  to  that  trial,  Briesenmeister  t.  Su- 
preme Lodge,  81  Mich.  525,  45  N.  W.  977 ;  Grattan  y.  Metro- 
politan  etc  Ins.  Co.,  92  N.  Y.  274,  287,  44  Am.  Bep.  372.  In 
a  later  New  York  case  a  different  conclusion  was  reached  (Mc- 
Kinney  v.  Grand  Street  etc  B.  E.  Co:,  104  N.  Y.  352, 10  N.  E. 
544) ;  but  we  do  not  agree  to  the  reasoning  in  that  case,  which 
would  seem  to  lead  to  the  result  that,  if  the  privileged  com- 
munication  is  in  any  way  made  public  by  the  patient,  the 
privilege  is  waived  for  all  time,  whereas  we  understand  to  be 
well  settled  that  a  communication  to  a  third  person  by  the 
patient  or  client  will  not  be  a  waiver  of  the  right  to  insist 
on  the  privilege  when  it  is  sought  to  have  the  disclosure  made 
by  the  way  of  testimony  in  open  court  Thus,  it  has  been  held 
that  a  waiver  of  the  privilege  sa  to  one  witness,  by  permitting 
him  to  testify  as  to  the  privileged  matter,  will  not  be  a  waiver 
of  objection  to  the  testimony  of  another  witness  as  to  the 
same  matter:  Mellor  v.  Missouri  Pac  By.  Co^  105  Mo.  455, 
16  S.  W.  849.  See,  also,  Dotton  v.  Albion  Common  Council, 
57  Mich.  575,  24  N.  W.  786,  cited  in  McOonnel  v.  City  of 
Osage,  80  Iowa,  293,  301,  45  N.  W.  550. 

3.  Many  other  assignments  of  error  are  made  and  argued, 
some  of  them  relating  to  the  sustaining  of  objections  to  hypo- 
thetical questions  propounded  to  witnesses  odled  as  experts, 
and  others  to  instructions  given;  but  a  discussion  of  these 
assignments  would  unduly  extend  this  opinion,  without  sub- 
stantial benefit.  We  have  carefully  considered  the  objections 
made,  and  find  them  to  be  without  merit. 

AfSrmed* 

A  Druggist  Is  XdaUs  for  the  negligent  mistake  of  bis  derk  In 
filling  a  prescription:  See  tbe  monograpble  note  to  Howes  r,  Boss^ 
65  Am.  BL  Bep.  257. 
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CHBEKT  T.  'T)ES  MOINES  LEADEE.* 

[114  Iowa,  286,  86  N.  W.  823.] 

lilBBIi— CRITIOIBH  OP  PUBLIC  PBRFORMANOI^ 
PLKADINO  FBIVILBGi:.— An  answer  by  defendant  in  libel  that 
plaintiff  was  engaged  in  giylngr  a  pnbllc  performance  which  was 
coarse,  farcical,  and  wholly  without  merit,  and  ridicnlona,  that  the 
alleged  libel  appeared  as  a  criticism  of  the  performance  and  to  ex- 
pose the  character  thereof,  and  was  written  in  a  facetious  and 
satirical  style,  without  malice  or  ill-will,  is  clearly  a  plea  of 
privilege^  which  casts  the  burden  of  proof  on  plaintiff  to  show 
malice,    (p.  3G6.) 

MBBL-CRITICISM  OF  PUBLIC  PBRFORMANCB.-The 
editor  of  a  newspaper  has  the  right  to  freely  criticise  any  and  evpry 
Idnti  of  public  performance  without  liability  In  Ubel  therefor,  pro- 
vided that  in  so  doing  he  is  not  actu&Ied  by  malice,    (p  366.) 

MBKL^-CRITICISM  OF  PUBLIC  PBRFORMBR— PRIV- 
ILBGB.— A  public  perfVyrmer  is  subject  to  hostile  criticism  and 
may  be  held  up  to  ridicule.  Bntlre  freedom  of  expression  is 
guaranteed  to  dramatic  critics,  provided  their  crltisism  is  based 
cut  fbcts,  and  they  are  not  actuated  by  malice  or  evU  purpose  in 
what  they  write.  Such  criticism,  and  the  publication  thereof,  fall 
-within  the  class  of  privileged  communications  for  which  no  action 
can  lie  without  proof  of  actual  malice,    (pp.  369,  370.) 

TRIAL  — DIREXrnNG  VERDICT.  — A  motion  to  direct 
a  verdict  should  be  sustained  when  It  clearly  appears  to  the  trial 
judge  that  it  would  be  his  duty  to  set  aside  a  verdict  in  favor  of 
the  party  on  whom  the  burden  of  proof  rests,    (p.  370.) 

W.  B.  Crosby  and  Spurrier  &  Maxwell,  for  the  appellants. 
J.  C.  Hume,  for  %he  appellees. 


DEEMEB,  J.  The  action  is  predicated  on  the  pnhlica^ 
tion  of  the  following  article:  ^'Billy  Hamilton,  of  the  'Ode- 
bolt  Chronicle/  gives  the  Cherry  Sisters  the  following  graphic 
write-up  of  their  late  appearance  in  his  town:  *EflBe  is  an  old 
jade  of  fifty  summers,  Jessie  a  frisky  filly  of  forty,  and  Addie, 
the  flower  of  the  family,  a  capering  monstrosity  of  thirty- 
five.  Their  long,  skinny  arms,  equipped  with  talons  at  the 
extremities,  swung  mechanically,  and  anon  waived  frantically 
at  the  suffering  audience.  The  mouths  of  their  rancid  fea- 
tures opened  like  caverns,  and  sounds  like  the  wailings  of 
damned  souls  issued  therefrom.  They  pranced  around  the 
stage  with  a  motion  that  suggested  a  cross  between  the  danse 
du  ventre  and  fox  trot — strange  creatures  with  *^  painted 
faces  and  hideous  mien,  EflSe  is  spavined,  Addie  is  stringhalt, 
and  Jessie,  the  only  one  who  showed  her  stockings,  has  legs 
with  calves  as  classic  in  their  outlines  as  the  curves  of  a  broom 


866  Ambbican  State  Bepobts^  Vol.  89.  [loirty 

handle/"  The  deJendants  pleaded  that  plaintiff,  with  her 
sisters,  were  engaged  in  giving  public  perf ormanceSy  holding 
themselves  ont  to  the  public  as  singers,  dancers,  reciters,  and 
comedians;  that  their  performances  were  coarse  and  farcical, 
wholly  without  merit,  and  ridiculous;  that  the  **Des  Moines 
Leader''  is  a  newspaper  published  in  the  city  of  Des  Moines, 
which  the  other  defendants  were  conducting,  and  that  the 
article  appeared  as  a  criticism  of  the  performance  given  by 
plaintiff,  and  to  expose  the  character  of  the  entertainment; 
that  it  was  written  in  a  facetious  and  satirical  style,  and  with- 
out malice  or  ill-will  toward  plaintiff  or  her  sisters.  This  is 
clearly  a  plea  of  privilege,  and  the  direction  to  the  jury  to  re- 
turn a  verdict  for  defendants  was,  no  doubt,  on  the  theory 
that  the  plea  of  privilege  was  established.  That  it  was  pub* 
lished  of  and  concerning  plaintiff  in  her  role  as  a  public  per* 
former  scarcely  admits  of  a  doubt,  and  it  is  well  settled  that 
the  editor  of  a  newspaper  has  the  right  to  freely  criticise 
any  and  every  kind  of  public  performance,  provided  that  in 
so  doing  he  is  not  actuated  by  malice.  In  other  words,  the 
article  was  qualifiedly  privileged:  Qott  y.  Eulsifer,  122  Mass. 
238,  23  Am.  Eep.  322;  Fry  v.  Bennet,  28  N.  Y.  824;  Shurtleff 
V.  Stevens,  61  Vt.  501,  31  Am.  Eep.  698;  Dooling  v.  Publish- 
ing Co.,  144  Mass.  258,  10  N.  E.  809.  The  occasion  was  such 
that  the  presumption  of  malice  arising  from  the  publication 
is  rebutted,  and  plaintiff,  inr  order  to  recover,  must  prove 
actual  malice:  Nichols  v.  Eaton,  110  Iowa,  509,  80  Am.  St. 
Eep.  319,  81  N.  W.  792.  By  the  term  "actual  malice^'  is  meant 
personal  spite  or  ill-will,  or  culpable  recklessness  or  negli- 
gence. Such  malice  may  be  shown  by  extrinsic  evidence,  or 
it  may  be  gathered  from  the  publication  itself:  Nichols  t. 
Eaton,  110  Iowa,  509,  80  Am.  St.  Eep.  319,  81  N.  W.  792. 
There  is  absolutely  no  evidence,  outside  the  publication  it- 
self, tending  ®^^  in  any  manner  to  show  malice;  hence,  if 
malice  be  found,  it  must  be  from  the  article  published.  Or- 
dinarily, publication  of  such  an  article  as  the  one  in  question 
would  be  of  itself  an  indicia  of  malice,  but  as  applied  to  the 
facts  of  this  case,  we  do  not  think  it  should  be  so  held. 

Plaintiff  described  the  entertainment  she  and  her  sisterB 
gave,  in  part,  as  follows:  "These  entertainments  are  concertB 
— literary  entertainments.  I  donH  sing  much.  The  others 
do.  I  have  recitations  and  readings;  recite  and  read  in  cos- 
tume. In  feminine  costumes.  Dresses  as  long  as  I  have  on, 
•r  shorter.    I  don't  wear  short  dresses.     Sometimes  I  have  worn 
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men's  clothes.  I  never  dance.  I  recite  essays  and  evmts  tlia£ 
have  happened;  I  have  written  np  some  of  my  own.  I  have  none 
of  them  with  me.  One  is.  The  Modem  Young  Man* ;  the  other, 
*An  Event  tiiat  Happened  in  the  City  of  Chicago.'  I  sing  an 
Iridi  song — an  Irish  hallad;  aJso  a  eizlogy  on  ourselves.  It 
is  a  kind  of  a  ballad  composed  by  onrselvea  I  help  the 
others  sing  it.  I  have  forgotten  it.  It  is  about  an  editor. 
In  the  chorus  I  walked  a  little  around  the  stage — ^kind  of  a 
fast  walk.  A  cavalier  is  a  Spaniard,  I  believe.  I  represent 
a  Spaniard.  That  is  given  in  the  act  that  we  caU  The 
Gipsy's  warning.'  I  wear  my  bicycle  bloomer  rig.  They 
reach  to  my  knees,  and  are  divided  like  leggings — ^black  leg- 
gings with  buttx>ns  on  them.  I  wear  a  blue  blouse — a  blue 
velvet  blouse.  Sometimes  red  and  sometimes  green.  I  have 
many  suits;  wear  them  in  turn.  The  leggings  are  always 
black.  In  the  chorus  I  walked  a  little  around  the  stage — 
kind  of  &6t  walk  or  a  little  run.  Had  on  different  kind  of 
dotbea — ^mostly  silk.  We  had  a  reproduction  of  the  perform- 
ance called  'Trilby* — ^the  singing  of  Ben  Bolt  by  my  little 
sister.  I  would  come  in  and  hypnotize  her  in  a  farce  way. 
I  would  tell  the  audience  that  I  would  hypnotize  her  while 
she  would  sing.  I  didn't  appear  at  my  show  without  stock- 
ings. My  little  sister  was  barefooted  in  one  act — ^in  very  long 
dresses  to  her  ankles.  She  also  appears  in  a  long  robe  in  a  tab- 
lean  clinging  to  the  cross.  'Cherries  ripe  and  ^^  cherries 
red'  is  a  eulogy  song.  I  was  not  asked  to  repeat  only  one 
verse.  Q.  What  is  the  verse?  A.  'Cherries  red  and  cherries 
ripe,  the  cherries  they  are  out  of  sight,  cherries  ripe  and  cher- 
ries red.  Cherry  Sisters  still  ahead." 

The  defendants'  evidence  regarding  the  character  of  the 
performance  is  in  part  as  follows:  ''It  was  the  most  ridiculous 
performance  I  ever  saw.  There  was  no  orchestra  there.  The 
pianist  left  after  the  thing  was  half  over.  She  could  not 
stand  the  racket  and  left.  There  was  no  other  music,  except 
vocal  music  from  the  Cherrys.  They  had  a  drum,  and  I  think 
they  had  cymbals.  As  near  as  I  can  recollect,  the  curtain 
raised  at  the  beginning,  and  the  Cherrys  appeared  and  gave 
a  walk  around  and  a  song.  I  think  it  was  'Ta-ra-ra,  boom- 
dfr-ay.'  They  read  essays  and  sung  choruses  and  gave  recita- 
tions, interspersed  with  the  remarks  that,  if  the  boys  didn't 
stop,  the  curtain  would  go  down.  One  young  man  brought 
a  pair  of  beer  bottles  which  he  used  as  a  pair  of  glasses. 
Th^  threatened  to  stop  the  performance  unless  he  was  put 
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outy  but  lie  was  not  put  ont^  and  they  didnH  stop.    When  the 
cartain  went  np  and  the  audience  shrieked  and  indulged  in 
oatoallSy  and  from  that   time   one   could   hardly   hear   rery 
much,  to  know  what  was  going  on,  to  give  a  recital  of  it. 
There  was  no  bad  language  used,  however.    When  Jessie  was 
on  the  stage  she  appeared  in  the  Trilby  act  in  bare  feet  and 
short  dresses.    She  was  asked  to  trim  her  toe  nails,  and  such 
irreyerent  remarks  as  that.    She  appeared  more  pleased  than 
anything  else.    They  had  a  washtub  scene.    I  think  Effie  and 
Addie  appeared  with  bare  arm  showing  to  the  elbows,  which 
were  quite  prominent.    They  went  through  the  motions  of 
washing,  singing  at  the  time.    There  was  another  piece  called 
^The  Gipsy's  Warning.'    One  of  the  sisters  appeared  in  a 
male   costume.    Then   there   was   a   song,   T,    Want  to  be 
an  Editor,'  and  an  explanation   accompanying  the  song  that 
an  editor  down  at  Cedar  Bapids    insulted   them,  and    they 
made  him  pay  dearly  for  it    The  song  was  too  jumbled 
up  one  could   hardly  make  anything   out   of  it,  except,  1 
want  to  be  ^^^  an  editor,  I  want  to  be  an  editor,'  where- 
upon the  audience  rose  as  one  man  and  called  on  me  to  stand 
up.    I  did  not  stand  up.    My  wife  was  there.    While  Jessie 
sang  this  she  was  rolling  her  eyes  and  swa]ring  her  body.    I 
am  not  qualified  to  pass  an  opinion  upon  the  merits  of  the 
singing.    The  discord  was  something   that   grated   on  one's 
nerves.    There  was  short  stepping  around  and  swaying  of  the 
body.    They  went  around  the  stage  in  one  of  their  pieces — 
I  cannot  say  which — sort  of  a  mincing  gait,  shaking  their 
bodies  and  making  little  steps.    That  is  what  made  me  describe 
it  as  a  cross  between  the  danse  du  ventre  and  a  fox  trot    They 
had  their  hands  in  front  of  them  and  at  their  sides.    There 
was  a  tableau  at  the  close,  as  I  recollect.    Jessie   was    the 
central  figure  in  that  piece,  with  her  eyes  uplifted,  red  lights, 
and  so  on.    There  was  a  'Bock  of  Ages.'    The  audience  was 
talking  to  the  woman,  and  they  (the  Cherry  Sisters)  would 
talk  back.    They  would  say:  TTou  don't  know  anything.    You 
have  not  been  raised  well,  or  you  would  not  interrupt  a  nice, 
respectable  show.'    Nobody  left  during  the  performance  ex- 
cept the  pianist."    In  the  light  of  this  evidence,  and  some 
other  that  cannot  be  reproduced,  the  trial  court  directed  a 
verdict  for  the  defendants.    We  are  now  asked  to  set  aside 
its  order  on  the  theory  that  the  question  of  malice  was  for  the 
jury.    This  is,  no  doubt,  the  correct  rule,  when  there  is  sub- 
stantial evidence  of  actual  malice,  either  in  the  publication  il 
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self,  or  in  the  facts  and  circumstances  surrounding  the  trana- 
action*    A  mere  scintilla  is  not  suflBcient,  however,  to  take 
the  case  to  the  jnry.    The  evidence  should  raise  a  probability 
of  malice,  and  be  more  consistent  with  its  existence  than  its 
absence.    When  the  occasion  is  privileged  the  presumption 
arises  that  the  publication  was  bona  fide  and  without  malice^ 
and  it  is  incumbent  on  plaintiff  to  overcome  this  presumption* 
If,  from  defendant's  point  of  view,  strong  words  seemed  to 
be  justified,  he  is  not  to  be  held  liable,  unless  the  court  can 
say  that  what  he  published  was  to  some  extent,  at  least,  in- 
consistent with  the  theory  of  good  faith.    *^  These  rules 
are  well  settled,  and  need  no  citation  of  authorities  in  their 
support.    One  who  goes  upon  the  stage  to  exhibit  himself  to 
the  public,  or  who  gives  any  kind  of  a  performance  to  which 
the  public  is  invited,  may  be  freely  criticised.    He  may  be 
held  up  to  ridicule,  and  entire  freedom  of  expression  is  guar- 
anteed dramatic  critics^  provided  they  are  not  actuated  by  mal- 
ice or  evil  purpose  in  what  they  write.     Fitting  strictures, 
sarcasm,  or  ridicule,  even,  may  be  used,  if   based   on   facts^ 
without  liability,  in  the  absence  of  malice   or   wicked   pur- 
pose.   The  comments,  however,  must  be  based  on  truth,  or 
on  what  in  good  faith  and  upon  probable  cause  is  believed 
to  be  true^  and  the  matter   must   be   pertinent  to  the  con- 
duct  that  is  made   the   subject  of   criticism.    Freedom   of 
discussion   is   guaranteed   by   our   fundamental   law   and   a 
long  line  of  judicial  decisions.    As   said   in   the    Gott  case, 
supra,  the   editor   of   a  newspaper   has  the  right,  if  not  the 
duty,  of  publishing,  for  the  information  of  the  public,  fair 
and  reasonable  comments^  however  severe    in    terms,  upon 
anything  which  is  made  by  its  owner  a  subject  of  public  ex- 
hibition,  as  upon  any  other  matter  of  public  interest;  and 
such  a  publication  falls  within  the  class  of  privileged  com- 
munications^ for  which  no  action  will  lie  without   proof    of 
actual  malice:  See,  also,  Eastwood  v.  Holmes,  1  Fost.  &  F.  347; 
Paris  Y.  Levy,  9  Com.  B.,  N".  S.,  342;  Donaghue  v.  Gaffy,  53 
Conn.  43,  2  Atl.  397;  Carr  v.  Hood,    1    Camp.    356,   note. 
Surely,  if  one  makes  himself  ridiculous  in  his  public  perform- 
ances, he  may  be  ridiculed  by  those  whose  duty  or  right  it  is 
to  inform  the  public  regarding  the  character  of  the  perform- 
ance: Cooper  V.  Stone,  24  Wend.  434.    Mere  exaggeration,  or 
eren  gross  exaggeration,  does  not  of  itself  make  the  comment 
unfair.    It  has  been  held  no  libel  for  one  newspaper  to  say 

id  another:  **The  most  vulgar,  icrnorant,  and  scurrilous  jour- 
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nal  ever  published  in  Great  Britain*':  Heriot  v.  Stuart,  1  Esp» 
437.  A  public  performance  may  be  dificussed  ^rith  the  fullest 
freedom,  and  may  be  subject  to  hostile  criticism  and  hostile 
animadyersions,  provided  the  writer  does  not  do  it  ^^^  as  & 
means  of  promulgating  slanderous  and  malicious  accusations: 
O'Connor  v.  Sill,  60  Mich.  176,  27  N.  W.  13;  Davis  v.  Duncan, 
L.  B.  9  C.  P.  396.  Eidicule  is  often  the  strongest  weapon 
in  the  hands  of  a  public  writer;  and,  if  it  be  fairly  used,  the 
presumption  of  malice  which  would  otherwise  arise  is  rebutted, 
and  it  becomes  necessary  to  introduce  evidence  of  actual  mal* 
ice,  or  of  some  indirect  motive  or  wish  to  gratify  private  spite. 
There  is  a  manifest  distinction  between  matters  of  fact  and 
comment  on  or  criticism  of  undisputed  facts  or  conduct.  Unless 
this  be  true,  liberty  of  speech  and  of  the  press  guaranteed  by 
the  constitution  is  nothing  more  than  a  name.  If  there  ever 
was  a  case  justifying  ridicule  and  sarcasm — ^aye,  even  gross 
exaggeration — ^it  is  the  one  now  before  us.  According  to  the 
record,  the  performance  given  by  the  plaintiff  and  the  company 
of  which  she  was  a  member  was  not  only  childish,  but  ridicu- 
loiis  in  the  extreme.  A  dramatic  critic  should  be  allowed 
considerable  license  in  such  a  case.  The  public  should  be 
informed  as  to  the  character  of  the  entertainment,  and,  in 
the  absence  of  proof  of  actual  malice,  the  publication  should 
be  held  privileged.  There  is  another  rule  of  general  appli- 
cation, now  well  known  to  the  profession,  that  is  involved, 
and  that  is  that  a  motion  to  direct  a  verdict  should  be  sus- 
tained when  it  clearly  appears  to  the  trial  judge  that  it  would 
be  his  duty  to  set  aside  a  verdict  in  favor  of  the  party  on 
whom  the  burden  of  proof  rests:  Meyer  v.  Houck,  85  Iowa, 
319,  52  N.  W.  236. 

Viewing  the  evidence  in  the  light  of  the  rules  heretofore 
announced,  and  remembering  that  the  trial  court  had  the 
plaintiff  before  it  and  saw  her  repeat  some  of  the  performances 
given  by  her  on  the  stage,  we  are  of  opinion  that  there  was 
no  error  in  directing  a  verdict  for  the  defendants. 

AfSrmed* 


IiibaL— A  public  entertaimnent  of  any  character  Ut  always  a 
proper  mibject  for  criticism  In  a  periodical:  See  tbe  monographic 
note  to  McAUlster  v.  Detroit  Pree  Press  C6.,  16  Am.  8t  R^.  S59, 
on  newspaper  Ubel.  Fair  and  reasonable  comments,  however 
severe,  may  be  published  concerning  property  which  is  made  the 
subject  of  public  ezhibltlon.  They  are  i^vlleged  commnnlca* 
tiona,  for  which  no  actlonr  will  lie,  without  proof  of  actual  malicet 
ftoCt  T.  Pnbifer,  122  Mass.  236,  28  Am.  Bep.  822. 
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BSOAPB  FROM  PRISON.— Under  a  statute  providing  that 
if  a  conrlct  breaks  prison  and  escapes  therefrom,  he  must  be 
imprisoned  for  a  certain  term  after  the  expiration  of  his  <HiginaI 
term,  a  conyict,  who,  when  taken  away  from  the  prison  to  work 
in  a  stone  quarry  within  the  jurisdiction  of  the  prison  authorities, 
drope  Into  a  natural  crevice  in  the  rock,  and  afterward  departs 
therefrcHn,  is  not  ^ilty  of  an  escape  within  the  meaning  of  the 
statute,    (pp.  371,  372.) 

EISCAPB  FROM  PRISON— PRISON  BREACH.— To  con- 
stitute a  breaking  of  prison  and  an  escape  therefrom,  something 
must  be  done  tending  to  open  a  way  through  confining  walla  or 
other  obstruction  to  free  entrance  or  exit  There  must  be  some 
actual  application  of  force,  not  a  constructive  breaking,  and  an 
escai>e  accomplished  by  stratagem,  and  not  by  force^  Ib  not  a 
prison  breach,    (p.  872.) 

B.  E.  Shinehart^  for  the  appellant. 

C.  W.  MuUan,  attorney  general,  and  C.  A.  Van  Vleck,  as- 
sistant attorney  general,  for  the  state. 

*^  liADD,  J.  The  appellant,  while  a  prisoner  in  the  peni- 
tentiary at  Anamosa  for  a  period  less  than  life,  was  taken,  with 
about  eighty  other  convicts,  to  work  in  the  stone  quarries,  situ- 
ated about  two  miles  northwest  of  the  prison  proper,  owned 
and  operated  by  the  state  under  the  supervision  of  the  warden. 
YHien  returning  from  dinner,  he  and  another  dropped  into 
a  natural  crevice  in  the  rock,  the  opening  to  which  was  there- 
upon covered  by  one  ^^^  of  their  companions.  They  were 
soon  missed  by  the  guards,  and,  as  the  quarry  was  watched 
for  some  time,  must  have  remained  there  for  nearly  two  days, 
and  then  removed  the  covering  and  departed.  That  the  ac- 
cused escaped  from  custody  is  conceded,  but  it  is  insisted  that 
there  was  no  breaking.  The  statute  under  which  the  indict- 
ment was  returned  reads:  '^f  any  person  confined  in  a  peni- 
tentiary, for  any  less  period  than  for  life,  breaks  such  prison 
and  escapes  therefrom,  he  shall  be  imprisoned  in  such  peni- 
tentiary for  a  term  not  exceeding  five  years^  to  commence  from 
and  after  expiration  of  the  original  term  of  his  imprison- 
ment": Code,  sec.  4897.  It  will  be  observed  that  the  offense 
described  is  not  breaking  and  escape  from  prison  generally. 
The  words  **such  prison"  inevitably  refer  back  to  'peniten- 
tiary," and  it  is  the  breaking  and  escape  from  that  prison  only 
which  is  denounced  by  this  statute.    If  this  were  not  true. 
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there  would  have  been  no  occasion  for  the  enactment  of  the 
section  following,  relating  to  jail  breaking.  The  argument  of 
the  state,  then,  in  so  far  as  based  on  the  yarious  definitions 
of  ^'prison,^^  is  not  pertinent  to  the  case.  As  said,  these  stone 
quarries  are  about  two  miles  from  the  penitentiary,  and  noth- 
ing in  this  record  or  the  statutes  indicate  that  they  are  in- 
cluded therein  as  a  part  of  it.  Indeed,  section  6707  of  the 
code,  in  authorizing  the  warden  to  work  convicts  therein,  de- 
scribes them  as  the  state  stone  quarries  near  the  penitentiary. 
Whether  they  might  have  been  included  need  not  be  consid- 
ered. It  is  enough  that  the  statute  treats  them  as  near  to, 
but  not  a  part  of,  the  penitentiary,  and  there  is  no  evi- 
dence to  the  contrary.  But  if  the  quarries  were  to  be  re- 
garded as  a  part  of  the  particular  prison  described,  it  does  hot 
follow  that  there  was  a  breaking.  These  men  merely  con- 
cealed themselves  from  the  guard  until  the  latter  withdrew, 
and  then  walked  forth  from  the  quarries  without  any  impedi- 
ment whatever.  The  acts  constituting  the  breaking  of  a 
prison  are  not  different  from  those  essential  to  be  shown  in 
establishing  burglary  or  *"^  other  criminal  breaking,  save, 
possibly,  in  the  direction  from  which  applied:  Randall  v.  State, 
63  N".  J.  L.  488,  22  Atl.  46.  Something  must  be  done  tending 
to  open  a  way  through  confining  walls  or  other  obstructions 
to  free  entrance  or  exit.  By  getting  in  or  out  of  the  crevice, 
or  causing  the  covering  to  be  placed,  or  in  removing  it,  the 
defendant  neither  broke  away  from  nor  through  any  obstruc- 
tion whatever  to  his  confijiement  in  the  prison.  He  merely 
eluded  temporarily  the  personal  custody  of  the  guards^  and 
when  he  stepped  from  the  hole  in  the  rock  it  was  at  precisely 
the  same  place  he  had  left  when  entering,  with  no  physical 
obstacle  to  his  freedom  removed,  save  in  the  departure  of  the 
guards.  His  escape  was  accomplished  by  stratagem,  not  by 
force.  It  is  the  same  as  though  he  had  concealed  himself  un- 
der cover  in  his  cell,  or  one  of  the  corridors,  and  the  attendant, 
not  observing  him,  had  left  the  door  open,  and  he  had  walked 
out.  This  would  be  an  escape,  but  no  one  would  contend 
that  mere  hiding  constituted  a  breaking.  It  has  long  been 
settled  that  there  must  be  some  application  of  force — an  actual 
breaking,  not  merely  constructive — ^to  constitute  a  prison 
breach:  See  Eex  v.  Haswell,  Buss.  &  E.  458;  11  Am.  &  Eng. 
Ency.  of  Law,  303 ;  Randall  v.  State,  53  N.  J.  L.  448,  22  AtL 
46.  Hiding  within  was  not  breaking  out.  Eluding  the 
guards  by  stratagem  was  not  an  interference  by  force  with 
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the  natural  or  artificial  prison  barriers  to  escape.    As  there 
was  no  breaking  within  the  meaning  of   the   law^  the   jury 
shonld  have  been  directed  to  return  a  yerdict  for  the  defend- 
ant. 
Beversed. 


Escape.— A  prisoner  confined  in  Jail  nnder  a  valid  warrant  may 
liberate  himself  by  breaking  prison,  proTlded  he  uses  no  more  force 
than  is  necessary:  State  ▼.  Leacht  7  Ck>nEn.  452,  18  Am.  Dec.  118. 
But  It  is  no  defense  to  an  indictment  for  escape  that  the  Jail  was 
nnhealthful  and  filthy:  State  y.  Davis,  14  Nev.  439,  83  Am;  Rep. 
003.  The  doctrine  of  voluntary  escape  has  no  application  to  crim- 
inal cases  and  commitments  to  jail  or  prison  as  a  punishment  for 
crime:  People  v.  Hallary,  195  UL  582,  88  Am.  St  Bep.  21%  63  N. 
B.  00& 


AULTMAN   ft   TAYLOR   MACHINEBT    COMPANY   T. 

KENNEDY. 

[114  Iowa,  444,  87  N.  W.  436.1 

OHATTEL  MOBTGAGES-BiDCORDINO  IN  ANOTHER 
STATBu— A  chattel  mortgage  executed  and  recorded  in  one  state 
Is  not  constructive  notice  to  purchasers  or  attaching  creditors  of 
property  covered  by  it,  but  situated  in  another  state  at  the  time 
the  mortgage  is  executed,    (p.  874.) 

CHATTEL  MORTGAGES-CONPI^ICT  OP  LAWS.— If  a 
valid  chattel  mortgage  is  executed  and  recorded  in  one  state  on 
property  situated  in  another,  and  such  property  is  attached  by  the 
mortgagor's  creditor  in  the  latter  state,  the  rights  of  the  mortgagee 
and  such  creditor  must  be  determined  by  the  law  of  the  state 
where  the  property  is  situated,    (pp.  875,  878.) 

CHATTEL  MOBTGAGES-NOTICB  OP.— If  a  valid  chattel 
mortgage  is  executed  in  one  state  upon  property  in  another,  and, 
before  the  levy  thereon  by  an  attaching  creditor  in  the  latter 
states  he  is  informed  by  his  attorney  and  agent  that  a  bank  holds 
a  mortgage  on  all  of  the  attached  property,  this  is  sufficient  no- 
tice to  put  the  attaching  creditor  on  inquiry  as  to  the  existence 
of  the  mortgage,    (p.  878.) 

NOnOE  IS  SUPPIOIENT  If  it  puts  the  party  upon  such 
inquiry  as,  If  prosecuted,  would  lead  to  a  knowledge  of  those 
rights  with  which  it  is  proposed  to  afTect  him.    (pp.  378,  379.) 

Dodge  ft  Dodge  and  Statsman  &  Statsman^  for  the  appel- 
lant. 

L.  M.  Cowles  and  C.  L.  Poor,  for  the  appellee. 

*«  DBBMEE,  J.    James  Kennedy  is  a  resident  of  TTorth 
Dakota.    On  and  prior  to  August  4,  1898,  he  was  temporarily 
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engaged  in  work  at  or  near  Burlington,  in  this  state,  in  which 
he  was  using  horses,  mules,  wagons,  scrapers,  plows,  etc.  Dur* 
ing  the  night  of  August  4th  Kennedy  packed  his  entire  out- 
fit on  board  the  cars,  to  be  shipped  out  of  the  state.  Hear- 
ing of  his  purpose,  plaintiff,  a  creditor,  commenced  an  attach- 
ment suit,  and  levied  on  the  property  hitherto  described.  On 
the  fourteenth  day  of  March,  1898,  Kennedy,  who,  as  we  have 
said,  was  a  resident  of  North  Dakota,  executed  a  chattel  mort* 
gage  covering  certain  personal  property  then  in  Cass  county, 
in  that  state  (that  being  the  place  of  his  residence),  and  the 
property  attached  in  this  case,  which  was  temporarily  in  this 
state,  to  the  Sed  Biver  National  Bank,  intervener.  This 
morl^age  was  filed  for  record  vrith  the  register  of  Cass  county^ 
and  duly  recorded  as  required  by  the  laws  of  the  state  where 
executed.  The  district  court  found  that  plaintiff  had  actual 
notice  of  intervener's  mortgage  before  it  made  its  levy,  and 
that  conclusion  must  be  accepted  as  a  verity,  in  view  of  the 
conflict  in  the  evidence  on  this  proposition.  The  mortgage  was 
not  recorded  in  this  state,  but  was  recorded  in  the  county  and 
state  where  the  mortgagor  resided.  Part  of  the  property  covered 
thereby  was  in  the  county  where  the  mortgage  was  recorded,  and 
part  of  **•  it  was  temporarily  in  this  state.  It  must  be  con- 
ceded that  the  recording  of  the  mortgage  in  North  Dakota  did 
not,  according  to  the  great  weight  of  authority,  give  construct- 
ive notice  to  purchasers  or  attaching  creditors  of  property  situ- 
ated in  this  state  at  the  time  the  mortgage  was  executed: 
Langworthy  v.  Little,  12  Cush.  109;  Ames  Iron  Works  v. 
Warren,  76  Ind.  512,  40  Am.  Rep.  258 ;  Green  v.  Van  Buskirk, 
7  Wall.  139;  Hervey  v.  Locomotive  Works,  93  U.  S.  669; 
Golden  v.  Cockril,  1  Kan.  259,  81  Am.  Dec.  510;  Clark  v.  Tar- 
bell,  68  N.  H.  88.  Had  the  property  been  in  the  state  of 
North  Dakota  when  the  mortgage  was  executed,  and  had  the 
mortgage  been  duly  recorded  according  to  the  laws  of  that 
state,  a  subsequent  removal  of  the  property  to  this  state 
would  not  have  defeated  the  mortgagee's  lien:  Smith  v.  Mo- 
Lean,  24  Iowa,  322;  Simms  v.  McEee,  25  Iowa,  341;  Fisher 
V.  Friedman,  47  Iowa,  443. 

As  the  property  was  not  in  Dakota  when  the  mortgage  was 
executed  and  recorded,  plaintiff  was  not  bound  to  search  the 
records  of  that  state  to  discover  if  there  were  any  liens  there- 
on; and,  as  the  mortgage  was  not  recorded  in  this  state,  it 
had  no  constructive  notice  thereof.  The  district  court  found 
that  it  had  actual  notice  of  the  mortgage  before  it  levied  iti 
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attachment^  and  for  that  reason^  as  we  ttnderstand  it,  r&* 
deTed  judgment  in  favor  of  intervener.    This  conclusion  is 
«dd  to  be  erroneous,  for  the  reason  that  the  mortgage  waa 
invalid  tmder  the  laws  of  North  Dakota,  where  executed,  and 
where  it  was  to  be  performed;  and,  as  it  was  invalid  there, 
it  was  and  ia  invalid  everywhere.    As  a  general  rule,  the  lex 
lod  contractus  governs  the  validity  and  effect  of  a  voluntarily 
executed  conveyance  or  transfer  of  personal  property;  and, 
if  the  instrument  be  iavalid  where  made,  it  will  not  be  sus- 
tained elsewhere:  Black  v.  Zacharie,  3  How.  483 ;  Kerr  v.  Urie^ 
86  Md.  72^  63  Am.  St.  Sep.  493,  37  Atl.  789;  Marvin  Safe 
Co.  v.  Norton,  48  N.  J.  Lu    410,  67  Am.  Bep.  666,  7  Atl. 
418.    Appellant  seeks  to  invoke  this  rule,  and  pleads  the  stat- 
utes of  North  Dakota,  which  provide,  in  ^^  substance,  that 
a  mortgage  is  void,  as  against  creditors  of  the  mortgagor  and: 
subsequent  purchasers  in  good  faith  for  value,  unless  the  origi- 
nal or  an  authenticated  copy  is  filed  in  the  office  of  the  reg- 
ister of  deeds  where  the  property   mortgaged,  or   any   part 
thereof  is  at  such  time  situated.    It  will  be  noticed  that  an 
unrecorded  mortgage  ia  not  declared  invalid  as  between  the 
parties.    As  to  them  it  is  undoubtedly  vaUd.    Our  own  stat- 
ute  is  somewhat  similar  to  this  one,  and  it  is  universally  held 
that  such  a  mortgage   is  not   invalid:  Allen  v.  McCaUa,  25 
Iowa,  464,  96  Am.  Dec.  56,  and  cases  cited  under  section  2906 
of  the  code.    The  rule  that  the  validity,  interpretation,  and 
effect  of  a  contract  are  to  be  governed  by  the  lex  loci  con- 
tractus  applies  only  to  the  rights  and  obligations  of  the  par- 
ties to  the  contract.    The  question  in  this  case  is  not  the  va- 
lidity  of  the  contract  between  the  parties.    It  must  be  con- 
ceded to  be  good,  no  matter  what  the  locus  of  the  property 
at  the  time  the  mortgage    was    executed.    The   recordation 
required  by  the  statute  was  to  preserve  the  lien  as  against 
third  parties,  and  the  real  question  is  one  of  priority  between 
Uenholders,  which  must  be  determined  by  the  law  of  the  place 
where  the  property  Ues,  and  where  the  court  sits  which  is  to 
decide  the  case:  Harrison  v.  Sterry,  6  Cranch,  289.    The  leg- 
islature of  North  Dakota  probably  had  the  right  to  regulate 
45ontract8  made  between  citizens  residing  within  its  own  juris- 
diction, but  it  had  no  right  to  fix  the  priorities  of  nonresident 
creditors  in  property  located    in    another    jurisdiction.    In 
other  words,  it  could  declare  a  mortgage  executed  within  its 
own  jurisdiction  invalid  as  between  the  parties,  but  it  could 
not  fix  flJC  priorities  of  creditors  in  property  located  in  9Jk^ 
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other  jurisdiction^  in  contests  arising  in  another  f onun.  Aa 
between  Kennedy  and  the  Bed  Biver  Valley  National  Bank, 
the  mortgage  on  property  temporarily  within  the  jurisdiction 
of  this  state  was  valid.  There  was  nothing  in  the  contract 
contra  bonos  mores^  and  no  reason  exists  for  not  enforcing 
it  in  this  state,  unless  it  be  contrary  to  our  laws.  True,  the 
legal  situs  of  the  property  **®  was  the  lex  situs  of  the  owner, 
but  according  to  the  law  of  that  situs  the  mortgage  was  yalid 
between  the  parties.  The  controversy  here  is  not  between  the 
mortgagor  and  mortgagee,  but  between  the  mortgagee  and  a 
creditor  who  attached  the  property  la  this  state.  In  such  a  case 
the  law  of  the  actual  situs  of  the  property  controls^  because  of 
the  effect  given  to  it  as  the  lez  fori:  Minor  on  Conflict  of  Laws, 
sec.  14.  All  questions  pertaining  to  the  nature  and  extent  of 
the  remedy  are  governed  by  the  lex  fori:  Lewis  v.  Bush,  30 
Minn.  244, 16  N.  W.  113.  In  Marvin  Safe  Co.  v.  Norton,  40  N. 
J.  L.  410,  29  Am.  Bep.  251,  7  Atl.  418,  a  contract  for  the 
sale  of  personal  property  was  made  and  performed  in  Pennsyl- 
vania. The  property  was  immediately  transported  to  New 
Jersey,  and  afterward  sold  to  a  bona  fide  purchaser.  Beserva* 
tion  of  title  in  a  conditional  sale  is  by  the  law  of  Pennsyl- 
vania invalid  as  against  creditors  and  bona  fide  purchasers. 
By  the  law  of  New  Jersey  such  a  reservation  was  valid,  al- 
though no  record  was  made  of  the  contract.  In  a  suit  by  the 
original  vendor  to  recover  the  property,  the  purchaser  from 
the  conditional  vendee  set  up  in  defense  the  law  of  Pennsyl- 
vania. It  was  held  that  his  contract  of  purchase  having  been 
made  in  New  Jersey,  its  legal  effect  and  the  purchaser's  right 
under  it  were  determinable  by  the  law  of  that  state,  by  which 
law  he  acquired  only  such  title  as  his  immediate  vendor  had 
when  the  property  was  brought  iato  it  and  became  subject  to 
its  laws.  In  the  instant  case  the  plaintiff  secured  its  attach- 
ment and  acquired  the  rights  under  the  laws  of  this  state, 
and  it  may  only  take  thereunder  such  rights  as  the  attach- 
ment defendant  had  in  the  property  under  the  laws  of  this 
state:  See,  also.  Public  Parks  Amusement  Co.  v.  Embree-Mc- 
Lean  Carriage  Co.,  64  Ark.  29,  40  S.  W.  682;  Hervey  v.  Lo- 
comotive Works,  93  TI.  S.  664.  In  Wattson  v.  Campbell,  38 
N.  Y.  153,  a  chattel  mortgage  was  executed  in  Pennsylvania 
on  a  ship  situated  in  New  York.  By  the  laws  of  Pennsyl- 
vania such  a  mortgage  was  invalid  as  to  creditors  if  unaccom- 
panied by  ^'^  actual  change  of  possession.  Before  the  mort- 
gagee obtained  possession  the  vessel  was   attached   in   New 
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York  by  Pennsylvania  creditors.  The  court  held  that  the 
lex  loci  contractus^  and  not  the  lex  loci  situs,  should  govern. 
That  case  was  made  to  turn  on  the  unwritten  or  common  law 
of  Pennsylvania,  declaring  such  chattel  mortgages  fraudulent 
end  void — not  presumptively  so— but  in  every  instance  and 
under  all  circumstances  invalid.  Where,  however,  the  in- 
validity is  created  by  a  statute  of  the  lex  loci  contractus  which 
has  no  extraterritorial  force,  it  has  been  held  that  the  in- 
validity will  not  be  regarded  in  other  states:  Hoyt  v.  Thomp- 
son, 19  N.  Y.  207;  Scoville  v.  Canfield,  14  Johns.  338; 
Cronan  v.  Fox,  50  N.  J.  L.  417,  14  Atl.  119.  As  a  general 
mle^  the  law  of  the  place  where  the  property  is  situated  at 
the  time  of  the  transfer  governs  the  validity  of  a  mortgage 
under  the  recording  acts:  Green  v.  Van  Busldrk,  7  WalL  139; 
Ames  Iron  Works  v.  Warren,  76  Ind.  512,  40  Am.  Bep.  258. 
In  the  Oreen  case^  supra.  Judge  Story  said,  in  substance, 
that  the  theory  that  a  voluntary  transfer  of  personal  property 
is  to  be  governed  everywhere  by  the  law  of  the  owner's  domi- 
cile is  a  fiction  of  by  no  means  universal  application,  and 
yields  whenever  it  is  necessary,  for  the  purpose  of  justice,  that 
the  actual  situs  of  the  thing  should  be  examined.  ''It  has 
yielded  in  New  York,  on  the  power  of  the  state  to  tax  per- 
sonal property  of  one  of  her  citizens  situated  in  a  sister  state 
(People  V.  Commissioners,  23  N.  Y.  242),  and  always  yields 
to  laws  for  attaching  the  estates  of  nonresidents,  because  such 
laws  necessarily  assume  that  property  has  a  situs  entirely  dis- 
tinct from  the  owner's  domicile.*  If  New  York  cannot  com- 
pel the  personal  property  of  Bates,  one  of  her«  citizens,  in 
Chicago,  to  contribute  to  the  expenses  of  her  government,  and 
if  Bates  had  the  legal  right  to  own  such  property  there,  and 
was  protected  in  its  ownership  by  the  laws  of  the  state,  and 
as  the  power  to  protect  implies  the  power  to  regulate,  it  would 
seem  ^'^  to  follow  that  the  dominion  of  Illinois  over  the 
property  was  complete,  and  her  right  perfect,  to  regulate  its 
transfer,  and  subject  it  to  process  and  execution  in  her  own 
way  and  by  her  own  laws.  We  do  not  propose  to  discuss  the 
question  how  far  the  transfer  of  personal  property  lawful  in 
the  owner's  domicile  will  be  respected  in  the  courts  of  the 
country  where  the  property  is  located  and  a  different  rule 
of  transfer  prevails.  It  is  a  vexed  question,  on  which  learned 
courts  have  differed;  but,  after  all,  there  is  no  absolute  right 
to  have  such  transfer  respected,  and  it  is  only  on  a  priociple 
of  eomity  that  it  is  ever  allowed.    And  this  principle  of  com- 
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ity  always  yields  when  the  laws  and  policy  of  the  state  where 
the  property  is  located  has  prescribed  a  different  rule  of  trans- 
fer with  that  of  the  state  where  the  owner  lives/'  In  New 
Hampshire  it  is  held  that  the  lex  fori  determines  whether  the 
mortgaged  property  is  subject  to  attachment,  and  what  the 
proper  mode  of  procedure  is  in  making  the  attachment:  Fer- 
guson V.  Clifford,  37  N.  H.  86.  And  in  the  same  state  it  was 
caid,  in  Clark  v.  Tarbell,  58  N.  H.  88:  "And,  if  two  persons 
in  another  state  choose  to  bargain  concerning  property  which 
one  of  them  has  in  a  chattel  not  within  the  jurisdiction  of 
the  place,  they  cannot  expect  that  the  rights  of  persons  in  the 
country  where  the  chattel  is  will  be  permitted  to  be  affected 
by  their  contract.'* 

The  mortgage^  as  we  have  said,  was  not  invalid  as  between 
the  parties.  Such  has  been  the  uniform  holding  of  the  su- 
preme court  of  North  Dakota:  See  Union  Nat.  Bank  v.  Oium, 
3  N.  Dak.  193,  44  Am.  St.  Eep.  633,  64  N.  W.  1035;  Sykes 
V.  Hannawalt,  6  N.  Dak.  335,  65  N.  W.  682.  In  each  of  these 
cases  it  is  held  that  an  unfiled  mortgage  is  valid  as  between 
the  parties,  and  valid  as  to  attaching  creditors,  even  without 
notice  of  the  mortgagee,  whose  debts  were  contracted  before 
the  execution  and  delivery  of  the  mortgage.  So  that,  accord- 
ing to  the  holding  of  the  supreme  court  of  that  state,  the 
mortgage  in  question  was  valid  at  least  as  between  the  parties. 
As  it  was  valid  where  executed,  it  should  be  treated  ^**^  as 
valid  here,  unless  contrary  i:o  our  laws  or  policy.  Under  our 
law  the  mortgage  was  undoubtedly  valid  as  between  the  par- 
ties and  all  persons  having  knowledge  thereof:  See  authorities 
hitherto  cited.  But  appellant  contends  that  it  had  no  such 
notice  of  the  mortgage  before  the  levy  as  the  law  requires. 
This  is  a  mixed  question  of  law  and  fact.  The  trial  court 
was  authorized  to  find  that  before  the  levy  of  the  attachment 
the  plaintiff  was  informed  through  its  agent  and  attorney  that 
intervener  held  a  mortgage  on  all  the  attached  property,  and 
that,  if  he  attached,  ''it  would  be  him  and  the  bank  for  it* 
This  is  said  to  be  insufficient^  for  the  reason  that  actual  notice 
must  be  clear  and  undoubted,  must  designate  the  property 
covered  by  the  mortgage,  express  the  sum  for  which  the  prop- 
erty is  bound,  and  give  substantially  the  same  information  as 
would  have  been  given  by  an  inspection  of  the  instrument. 
Whatever  the  rule  in  other  jurisdictions,  that  is  not  the  role 
in  this  state.  Here  the  notice  is  sufficient  if  it  puts  the  party 
upon  such  inquiry  as,  if  prosecuted,  would  lead  to  a  knowl* 
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edge  of  those  rights  with  which  it  is  proposed  to  affect  him. 
The  inf  ormation  giyen  need  not  of  necessity  disclose  the  name 
of  the  mortgagee,  nor  the  amount  of  the  debt  secured  by  the 
mortgage.  It  is  sufficient  if  it  puts  a  reasonable  man  upon 
inquiry  which  would  certainly  lead  to  a  knowledge  or  discovery 
of  the  rights  of  the  mortgagee  under  his  mortgage:  Coleman 
▼.  Eeel,  75  Iowa,  304,  9  Am.  St.  Eep.  ^M,  39  N.  E.  610 ;  Al- 
len T.  McCalla,  25  Iowa,  464/  96  Am.  Dec.  56 ;  Wilson  y.  Mil- 
ler, 16  Iowa,  111 ;  Moline.  Plow  Co.  y.  Braden,  71  Iowa,  141, 
32  N.  W.  247;  Gterman  Sav.  Bank  y.  Armour  Packing  Co. 
(Iowa),  76  N.  W.  503,  not  officially  reported;  Weare  t.  Will- 
iams, 85  Iowa,  263,  62  N.  W.  328.  These  cases  are  control- 
ling on  the  question  of  notice.  The  trial  court  correctly 
awarded  the  property  to  the  intenrener. 
Affirmed. 


The  Beeordlng  of  a^  Chattel  Mortgage  has  no  extraterritorial 
force  aa  notice  of  a  lien:  Gorbett  v.  Littlefield,  84  Mich.  30,  22 
Am.  8t.  Bep.  081,  47  N.  W.  581.  A  chattel  mortgage  on  property 
in  Indiana,  executed  and  recorded  in  another  state,  and  never 
dellyered  to  the  mortgagee,  is  invalid  as  against  attaching  cred- 
itors: Ames  Iron  Works  v.  Warren,  76  Ind.  512,  40  Am.  Rep.  258. 
However,  one  having  actual  notice  of  a  chattel  mortgage  cannot 
treat  it  as  void  because  not  filed  for  record:  Union  Nat  B&nls.  v. 
Oium,  3  N.  Dak.  193,  44  Am.  St  Rep.  533,  54  N.  W.  1034.  And 
actual  notice  is  not  essential  to  give  effect  to  a  prior  unrecorded  con- 
veyance. Any  fact  or  circumstance  coming  to  the  knowledge  of 
a  6ubsequent  purchaser,  which  would  put  a  prudent  matf  on  in- 
quiry v^hich  would  leadi  to  actual  notice,  is  sufficient  to  invalidate 
the  subsequent  purchase:  Anthony  v.  Wheeler,  130  111.  128^  17  Am. 
8t.  Rep.  281,  22  N.  B.  494. 


IVES  v.   WELDEIT. 

[114  Iowa,  476,  87  N.  W.  408.] 

NBQLIGBNOI^-INJURT  TO  MINOR.— The  violation  of  a 
Statutory  requirement  by  the  seller  in  failing  to  label  or  mark 
gasoline  as  such  before  delivery  to  the  purchaser  is  negligence 
per  se,  renderinQg  such  seller  liable  for  injury  to  a  member  of  the 
purchaser's  family  who  uses  such  gasoline  under  the  belief  that 
It  la  coal-oil.    (p.  880.) 

NBGLIGBNOB  OP  PARENT— EFFECT  ON  CHILD.— The 
negllffence  of  a  father  with  knowledge  that  a  vessel  contains  gaso- 
line, in  permitting  his  child  to  use  It  under  the  belief  that  it 
eoDtalns  coal-oil,  without  conveying  information  of  the  nature  of 
the  fluid,  is  not  Imputable  to  the  child  so  as  to  relieve  the  seller 


380  AiflCBiCAN  Statb  Sbpobts^  Vol.  89.  [Iowa, 

from  liability  foi*  injury  to  the  child  resulting  from  a  fSaflure  to 
label  the  vessel  ''gasoline,"  as  required  by  statute,    (pp.  380,  381.) 

NEOLIGBNOB  OF  PARENTS  cannot  be  imputed  to  a  minor 
chUd.    (p.  881.) 

H.  L.  Huff  and  W.  Martin^  for  the  appellant. 

C.  M,  Nagle  and  Albrook  &  Londy,  for  the  appellee. 

*^  SHEEWIN,  J.  The  plaintiff  was  burned  by  the  ex- 
plosion of  gasoline  which  she  was  using  for  starting  a  fire, 
supposing  it  to  be  kerosene  oil.  She  was  at  that  time  about 
fifteen  years  of  age,  a  member  of  her  father's  family,  and  as- 
sisting in  the  general  housework.  A  short  time  before  she 
was  injured,  her  father  went  to  the  defendant's  store  with  a 
jug,  which  he  testified  he  directed  the  derk  to  fill  with  kero- 
sene oil.  As  a  matter  of  fact,  undisputed,  the  clerk  filled  it 
with  gasoline^  and  did  not  label  it  as  required  by  statute  (sec- 
tion 2505).  The  jug  was  taken  home  by  the  father,  and  the 
plaintiff,  supposing  that  it  contained  kerosene  oil,  poured 
some  of  its  contents  into  a  small  can,  and  from  there  into  the 
stove.  She  then  lit  it,  when  it  exploded,  and  set  fire  to  her 
clothing.  The  evidence  is  conflicting  whether  the  father  or- 
dered gasoline  or  kerosene.  The  defendant  daidiB  he  ordered 
gasoline.  But,  as  we  view  the  matter,  it  does  not  materially 
affect  this  case  one  way  or  the  other.  Section  2505  of  the 
code  provides  that  ''no  gasoline  shall  be  sold,  given  away  or 
delivered  to  any  person  in  this  state  until  the  package,  cask, 
barrel  or  vessel  containing  the  same  shall  be  marked  'gaso- 
line.'** This  statute  is  evidently  for  the  protection  of  all 
persons  in  the  state.  It  is  to  warn  all  that  the  substance  they 
are  handling  is  dangerous,  and  that  its  use  requires  extreme 
care.  If  the  plaintiff's  father  had  been  injured  by  the  use  of 
the  gasoline,  it  would  then  be  material  perhaps  to  inquire 
whether  he  ordered  gasoline  or  kerosene ;  for,  if  he  knew  what 
the  jug  contained,  the  failure  to  label  it  would  probably  not 
constitute  negligence  as  to  him.  But  we  have  no  such  case, 
for  it  is  absolutely  beyond  dispute  in  the  record  that  the  plain- 
tiff herself  had  no  knowledge  that  she  was  using  gasoline, 
and,  further,  that  the  jug  she  took  it  from  was  one  which  was 
used  for  kerosene,  and  for  that  alone.  As  to  her,  then,  the 
failure  to  label  the  jug  as  required  by  law  was  negligence  per 
se  because  it  was  a  violation  of  a  statutory  requirement  that 
it  be  marked  "gasoline"  before  delivery  to  any  person:  Dodge 
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T.  Burlington  etc.  Co.,  34  ^^  Iowa,  279 ;  Ford  v.  CMcago  etc 
Ry.  Co.,  91  Iowa,  179,  69  N.  W.  5;  Tobey  v.  Burlington  etc. 
By.  Co.,  94  Iowa,  266,  62  N.  W.  761;  1  Shearman  and  Eedfield 
on  Negligence,  sec.  13.  The  trial  court  instructed  the  jury 
on  the  theory  that,  if  the  father  knew  that  the  jug  contained 
gasoline,  and  was  negligent  in  permitting  the  plaintiff  to  use 
it,  or  in  not  informing  her  of  the  fact,  such  negligence  on  his 
part  would  defeat  her  recovery.  In  so  instructing  there  is 
error.  It  has  long  been  the  settled  law  of  this  state  that  the 
negligence  of  the  parents  cannot  be  i^iputed  to  the  child: 
Wymore  v.  Mahaska  County,  78  Iowa,  396,  16  Am.  St  Eep. 
449,  43  N.  W.  264;  BrafJshaw  v.  Prazier,  113  Iowa,  679,  86 
Am.  St.  Rep.  394,  85  N.  W.  762.  Whatever  diversity  of  opin- 
ion there  may  formerly  have  been  among  the  courts  on  this 
question,  it  is  now  apparent  that  the  tendency  of  modern 
decisions  is  in  line  with  this  holding:  See  1  Shearman  and 
Bediield  on  Negligence,  6th  ed.,  sec.  78.  InstructionB  1,  3 
and  4,  asked  by  the  plaintiff  are  in  accord  with  this  holding, 
and  should  liave  been  given.  For  the  error  pointed  out,  the 
judgment  is  reversed. 

SzploidTes.— The  liability  for  keeplnir  explosives  Is  considered 
in  the  monographic  note  to  Klimey  v.  Koopman,  67  Am.  St.  Rep. 
134-140.  One  who  sells  gunpowder  to  a  child,  knowing  that  he  has 
neither  experience  nor  knowledfpe  of  its  use,  is  responsible  for  in- 
juries sustained  by  him  in  exploding  it:  Garter  v.  Towne,  98  Mass. 
567,  96  Am.  Dec.  682. 

A  Parent's  ITegligenice  is  not  ImpntaUe  to  his  minor  child: 
Wymore  v.  Mahaska  Gonnty,  78  Iowa,  806,  16  Am.  St.  Rep.  449, 
43  N.  W.  2049  notes  to  Weetbrook  v.  Mobile  etc.  R.  R.  Ga»  14  Am. 
St  Rep.  991;  Barnes  v.  ShrevepcHrt  City  R.  R.  Ck>.,  49  Aol  St  Rep. 
406.  For  contrary  authorities,  see  the  note  to  Freer  v.  Oameron,  55 
AiiL  Dec  677. 
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STATE  ▼.  McCULLOTTGH. 

[114  Iowa,  532.  87  N.  W.  608.] 

KLEPTOMANIA  IS  AN  IRRESISTIBLB  DESIRB  TO 
STEALs  arising  from  a  weakening  of  the  will  power  to  snch  an 
extent  as  to  leave  the  afflicted  one  powerless  to  control  his  Im- 
pulse, without  regard  to  whether  such  impulse  Is  inspired  by 
avarice,  greed,  or  Idle  fancy,    (p.  384.) 

EXPERT  EVIDENCE  OF  INSANITY.— The  weight  of  the 
opinions  of  experts  as  to  the  Insanity  of  one  accused  of  crime, 
based  on  facts  learned  through  i)erBonal  examination  of  him.  Is 
for  the  Jury  alone,  without  unfair  criticism  or  discrediting  reflec- 
tion by  the  court    (pp.  884,  886.) 

EXPERT  EVIDENCE  is  generally  for  the  Jury  alone  to  con- 
sider, without  discredit  or  detraction  from  its  weight  by  the  court 
(p.  386.) 

L.  M.  Bice,  for  the  appellant. 

C.  W.  Mullaii,  attorney  general,  and  0.  A.  Van  Yleck,  at- 

sistant  attorney  general,  for  the  state. 

*^  WATERMAN,  J.  The  defense  was  insanity.  Defend- 
ant had  been  three  times  convicted  of  like  offenses,  before  a 
justice  of  the  peace,  prior  to  the  commission  of  the  crime 
in  question.  The  property  taken  on  the  occasion  under  con« 
sideration  was*  a  schoolbook,  of  the  value  of  seventy-five  cents. 
Defendant,  who  was  eighteen  years  of  age,  was  a  pupil  in  the 
high  school  of  Osage,  bright  and  industrious  in  study,  lead- 
ing some  of  his  classes.  The  book  was  taken  from  the  desk 
of  a  fellow-pupil  and  exchanged  at  a  store  in  the  city  for  a 
fishing  reel  or  clothes  brush.  The  evidence  in  the  case  on  the 
part  of  defendant  was  aU  directed  to  his  mental  condition.  It 
was  shown  that  three  of  his  brothers  or  sisters  were  idiotic; 
that  he  had  become  addicted  to  self-abuse,  and  his  behavior 
at  times  was  peculiar;  that  he  possessed  an  inordinate  desire 
for  possessing  himself  of  articles  of  personal  property,  with 
no  regard  to  any  special  value  they  might  have,  and  for  many 
of  which  he  could  have  no  use.  A  list  of  the  property  found 
in  his  possession  is  set  out  in  the  record.  Many  of  the  arti- 
cles were  stolen  by  him.  It  is  too  lengthy  to  give  in  eztenso. 
We  enumerate  sufficiently  to  convey  an  idea  of  the  character 
of  the  accumulation:  14  silverine  watches,  2  old  brass  watches, 
2  old  clocks,  25  razors,  21  pairs  of  cuff  buttons,  15  watch 
chains,  6  pistols,  7  combs,  34  jackknives,  9  bicycle  wrenches, 
4  padlocks,  7  pair  of  clippers,  3  bicycle  saddles,  1  '^^  box  old 
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keys,  4  pairs  of  scissors,  5  pocket  mirrors,  6  mouth  organs, 
rulers,  guns,  bolts,  calipers,  oil-cans,  washers,  punches,  pulleys, 
spoons,  penholders,  ramrods,  violin  strings,  etc.  Several  ex- 
pert witnesses  were  introduced,  who  testified  in  response  to 
hypothetical  questions,  and  the  effect  of  what  they  said  was 
that  defendant  was  insane,  being  afflicted  with  that  form  of 
mental  disease  known  as  kleptomania.  We  have  said  enough 
to  indicate  the  importance  of  this  issue  in  the  case.  We  turn 
now  to  two  instructions  given  by  the  trial  court,  and  the  cor- 
rectness of  which  is  challenged.  After  stating  to  the  jury  -that 
the  burden  was  upon  defendant  to  establish  insanity,  the  court 
proceeds:  "On  this  issue,  you  are  instructed  that  partial  in- 
sanity is  not  always  a  defense  against  a  criminal  charge.  The 
nature,  character,  and  degree  of  insanity  which  exonerates  a 
party  from  criminal  responsibility  are  not  easily  explained 
or  understood.  It  is  not  necessary  that  it  should  be  shown 
by  the  evidence  that  the  defendant,  at  the  time  of  the  com- 
mission of  the  acts,  did  not  know  right  from  wrong  as  to  his 
acts  in  general.  The  inquiry  must  be  directed  to  the  acts 
charged  in  the  indictment.  If  you  believe  from  the  evidence 
that  the  acts  charged  in  the  indictment  were  done  by  the  de- 
fendant at  a  time  when  he  was  over  the  age  of  eighteen  years, 
but  were  caused  by  mental  disease  or  unsoundness  which  de- 
throned his  reason  and  judgment  with  respect  to  those  acts, 
which  destroyed  his  power  rationally  to  comprehend  the  na- 
ture and  consequences  of  said  acts,  and  which,  overpowering 
the  will,  inevitably  forced  him  to  their  commission,  then  he 
is  not  in  law  guilty  of  the  crime  charged,  and  you  should  so 
find  by  your  verdict.  But  if  you  believe  from  all  the  evidence 
and  circumstances  in  the  case  that  the  defendant,  at  a  time 
when  he  was  over  the  age  of  eighteen  years,  committed  the 
acts  charged  in  the  indictment,  and  that  he  then  rationally 
understood  the  nature  and  consequences  of  said  acta,  and 
was  not  driven  to  them  by  an  insane  and  irresistible  impulse, 
but  committed  said  acta  through  excessive  greed  or  avarice^ 
then  he  cannot  claim  for  such  acts  *^  the  protection  of  in- 
sanity, and  is  guilty  as  charged  in  the  indictment.  The  prac- 
tical question  for  you  to  determine,  from  all  the  evidence, 
is  whcrther  avarice  and  greed,  or  insanity,  was  a  ruling  force 
and  controlling  agency  which  led  to  the  commission  of  the 
acts  charged.  If  you  believe  that  said  acts  were  the  result 
and  offspring  of  insanity,  you  should  acquit;  if  of  avarice  or 
greed,  you  should  convict.'^    A  number  of  objections  are 
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urged  to  this  instructioiL  We  see  no  error  but  that  of  settiiig 
oflf  avarice  and  greed  against  insanity,  as  thongh  these  quali- 
ties necessarily  indicated  a  sound  mental  condition.  Klepto- 
mania is,  as  here  defined,  an  irresistible  desire  to  steal  It  is, 
as  we  understand,  a  weakening  of  the  will  power  to  such  an 
extent  as  to  have  the  afficted  one  powerless  to  control  his 
impulse  to  appropriate  the  personal  property  of  others,  with- 
out regard  to  whether  such  impulse  is  inspired  by  avarice, 
greed,  or  idle  fancy.  In  all  other  respects  than  the  one  men- 
tioned, the  rule  announced  in  this  instruction  is  sustained 
by  prior  decisions  of  this  court:  State  v.  Felter,  25  Iowa,  67; 
State  V.  George,  62  Iowa,  682,  18  N.  W.  298;  State  v.  Mew- 
herter,  46  Iowa,  88. 

2.  A  part  of  the  seventh  instruction,  to  which  exception 
is  taken,  is  as  follows:  ''Medical  men  have  been  called  as  ex- 
perts by  the  defendant  to  give  an  opinion  as  to  the  mental 
condition  of  the  defendant  at  the  time  of  the  acts  charged  in 
the  indictment.  These  opinions  will  be  of  greater  or  less  aid 
to  you  in  your  deliberations,  depending  very  much  on  the 
skill,  knowledge,  and  experience  of  the  witness,  and  his  ae- 
quaintance  with  the  subject  under  investigation.  It  will  read- 
ily occur  to  you  that  this  kind  of  evidence  may  be  found  quite 
reliable  and  satisfactory,  or  the  reverse,  and  entitled  to  little, 
if  any,  consideration.  It  may  further  be  remarked,  too,  in 
regard  to  evidence  which  is  made  up  largely  of  mere  theory 
and  specidation,  and  which  suggests  mere  possibilities,  that  it 
ought  never  to  be  allowed  to  overcome  clear  and  well-estab- 
lished facts.  In  this  connection  I  deem  it  proper  to  say  ffuU 
while,  perhaps,  the  profession  of  law  has  not  fuUy  **••  kepi  paes 
wiih  that  of  medicine  on  the  subject  of  insanity,  medical  auihori' 
ties  ha/ve  propounded  doctrines  respecting  it  as  an  excuse  for 
criminal  acts,  which  a  due  regard  for  the  safety  of  (he  commun* 
ity,  and  an  enlightened  public  policy,  must  pre^veni  juries  from 
adopting  as  a  part  of  the  law  of  the  land.^  It  is  said  by  ap- 
pellant that  this  is  an  unfair  criticism  of  the  expert  testi- 
mony, and  that  the  jury  should  have  been  allowed  to  consider 
all  the  evidence,  and  to  accord  to  the  testimony  of  each  wit- 
ness such  force  and  effect  as  they  deemed  proper,  uninfluenced 
by  reflections  from  the  court  tending  to  discredit  it.  We 
have  approved  an  instruction  telling  a  jury  the  unsatisfactory 
character  of  expert  evidence  relating  to  handwriting:  Whit- 
aker  v.  Parker,  42  Iowa,  585.  But  such  evidence  is  of  a 
peculiar  nature.    One  man  is  but  little  better  qualified  thaa 
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another  to  give  it»  and  the  rule  of  the  cited  case  cannot 
properly  be  applied  to  all  opinion  tefitimony.  The  value 
of  opinion  eyidence  such  aa  is  before  na  is  generally  for  the 
jury  alone:  Bogeia  on  Expert  Evidence,  aec.  41.  TTaoally 
the  conrt  mnat  not,  in  its  instructional  nnderrate  or  de* 
tract  from  the  weight  of  anch  opiniona:  Eggera  t.  Eggera^ 
57  Ind.  4W ;  Cnneo  v.  Besaoni,  63  Ind.  624 ;  Weaton  t.  Brown^ 
30  Neb.  609,  46  N.  W.  826.  Ftactically  the  whole  defenae  in 
thia  caae  reated  upon  the  opiniona  of  ezperta.  They  were 
men  of  a  high  degree  of  akill  and  long  experience  in  treating 
mental  ailmenta.  The  entire  aubject  ia  peculiarly  technical 
and  unfamiliar  to  the  common  mind.  While  the  jury  were 
to  paaa  npon  the  weight  of  the  opiniona  in  the  light  of  all  the 
facta^  they  ahonld  have  been  permitted  to  take  anch  opiniona 
fairly,  and  conaider  them  without  detraction  by  the  court:  See 
Brush  V.  Smith,  111  Iowa,  217,  82  N.  W.  467.  It  ia  true  that 
in  State  t.  Hockett,  70  Iowa,  446,  30  N.  W.  742,  an  inatruc- 
tion  identical  in  language  with  the  one  under  conaideration 
waa  approved;  but  we  think  that  caae  can  be  distinguished 
from  this;  and,  inasmuch  as  this  court,  as  now  constituted, 
would  not  approve  the  reasoning  there  employed  if  the  ques- 
tion were  a  new  one,  we  are  not  ^^  inclined  to  apply  the 
rule  announced  to  any  save  a  similar  state  of  facts.  In  the 
Hockett  case  the  expert  witnesses  testified,  aa  appeara  from 
the  opinion,  wholly  in  response  to  hypothetical  questions, 
while  here  two  of  the  experts  had  personally  examined  the 
defendant,  and  one  of  them  based  his  opinion  in  part  on  the 
facta  learned  through  auch  examination.  This,  we  think, 
is  a  material  distinction  (State  v.  Townsend,  66  Iowa,  741, 
24  N.  W.  535),  and  makes  the  criticism  contained  in  the  in« 
struction  unwarranted  and  erroneous.  We  may  add  further, 
in  relation  to  the  Hockett  case,  which  approves  the  clause  in 
the  instruction  that  we  have  italicized,  because  such  language 
waa  uaed  by  thia  court  in  the  opinion  in  State  v.  Felter,  25 
Iowa,  67,  that  many  things  may  be  properly  said  in  an  opinion 
which,  in  the  same  form,  could  not  be  approved  as  part  of  a 
charge  to  a  jury.  Other  questions  are  discussed  by  appellent. 
These  are  the  only  errora,  however,  which  we  find;  but,  be- 
eaoae  of  them,  a  new  trial  ia  ordered  and  the  judgment  x^ 

▼eraed. 

▲m.  at.  B«p.,  Vol  lx^uux.-25 
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XIiEFTOXAJnA. 
Z.    Definition. 
II.    As  a  Def  eng^i 
HI.    Evidence. 
IV.    As  Ground  for  Annulment  of  Marriage. 

L  Definition.— Kleptomania  has  been  defined  to  be  "an  insane  and 
uncontrollable  propensity  to  pilfer":  Standard  Dictionary,  edition  of 
1901:  Harris  y.  State,  18  Tex.  App.  287.  "Kleptomania  ordinarily  is 
an  abnormal  condition  which  is  produced  by,  or  results  from,  dis- 
ease, and  the  abnormal  tendency  continues  after  the  disease  to  all  ex- 
ternal appearance  has  ceased.  This  contlDuance  shows,  however, 
that  mental  disease^  though  latent,  still  exists.  Kleptomania,  it 
is  said,  will  be  found  accompanied,  more  or  less,  by  other  Ifi- 
clpient  symptoms  of  derangemeDt  such  as  a  general  alteniti<»i  in 
the  accustomed  mode  of  feeling,  thinking,  occupation,  and  life  of 
the  individual,  a  disposition  to  scold*  dispute^  and  quarrel,  to  drink 
and  to  wander  about  busily  doing  nothing,  and  the  bodily  8igtt» 
of  excitement,  restlessness,  want  of  sleep,  etc":  Harris  v.  State,  18 
Tex.  App.  294,  citing  1  Wharton  &  Stilie  on  Medical  Jurlsiwiidence, 
sec.  590.  In  this  treatise  it  is  also  said  that  "a  propensity  to  steal 
occuTS  not  infrequently  as  a  symptom  in  mania,  and  the  mental 
confusion  incidental  to  it,  and  id  depression  and  delirium.  In 
such  cases  the  disease  is  readily  detected.  But  where  it  occurs 
in  cases  of  concealed  Insanity,  its  discovery  is  not  easy.  The  ab- 
normal t^oidency  to  steal  continues  after  the  disease^  to  all  external 
appearance,  has  ceased.  This  continuance,  however,  shows  that 
mental  disease,  though  latent,  still  exists.  There  are  dl&tUict,  but 
occult,  halludnatioDs  at  work.  These  are  to  be  assumed  the  more 
readily,  the  more  bizarre  and  exclusive  is  the  desire  to  steal,  and 
the  more  the  objects  to  which  it  is  confined  Is  out  of  proportion 
to  the  property  of  the  thief,  and  particular  attention  should  be 
paid  to  the  existence,  present  or  past,  of  other  symptoms  of  in- 
sanity. Automatic  impulses,  such  as  the  cravings  of  pregnant 
women,  may  actuate  the  perpetrators,  and  the  degree  of  mental 
lesion  may  be  inferred  from  the  extent  to  which  the  moral  natui« 
revolts  at  anfd  abhors  the  deed.  The  same  inference  is  dedudble 
from  the  slightness  and  grotesqueness  of  the  peculatiODs,  and  the 
degree  in  which  other  morbid  symptoms  are  apparent  in  the  body 
and  the  mind  when  the  deed  is  committed":  1  Wharton  and  Still4 
on  Medical  Jurisprudence,  sec.  590. 

IE.  As  a  Defense.— Kleptomania,  if  clearly  establisEed  by  the  evK 
dence,  constitutes  a  complete  defense  to  the  crime  of  larceny:  €k>m« 
monwealth  v.  Fritch,  9  Pa.  Ck>.  Gt  Bep.  161;  Harris  v.  State^  18  Tex. 
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App.  287;  In  re  Castle,  102  L.  T.  28.  In  Harris  y.  State.  18  Tex.  App, 
2SS,  it  was  said  that  "kleptomania  was  tlie  onlj  defense  relied  npon 
by  the  defendant  That  kleptomania  is  a  species  of  insanity,  which 
if  clearly  established  will  render  its  subject  morally  irrespoiAible 
for  the  crime  of  theft  is,  it  seems,  now  well  settled."  In  another 
case,  where  the  defense  of  kleptomania  was  set  np,  the  conrt  said: 
*'Where  the  case  depends  upon  the  sanity  of  the  accused,  he  can* 
not  be  convicted  of  larceny  unless  the  Jury  are  satisfied  that  his 
mind  was  sufficient  to  see  all  the  essential  ingredients  of  the  of* 
fense,  and  acknowledge  their  existence,  and  the  bare  recognition 
of  the  one  fact  that  the  property  belonged  to  another  would  be 
only  one  among  several  of  such  ingredients":  People  v.  Cummins, 
47  Mich.  334,  11  N.  W.  184,  ISe. 

If  kleptomania  is  set  up  as  a  defense  to  larceny,  the  court  must 
specifically  charge  in  regard  to  this  species  of  mania,  and  not  leave 
the  case  to  the  Jury  on  the  general  te&t  of  ability  to  distinguish 
right  from  wrong:  Looney  v.  State,  10  Tex.  App.  520,  38  Am.  Rep. 
646.  Iif  this  last  case,  it  was  said  that  'this  appeal  is  from  a  Judg- 
ment of  conviction  of  theft  of  property  over  the  value  of  twenty 
dollars.  From  the  evidence  and  the  charges  of  the  court,  given 
and  refused  we  are  led  to  conclude  that  the  only  defense  relied 
upon  in  the  court  below  was  kleptomania,  and  if  there  was 
error  In  the  charge  of  the  court  and  prejudicial  to  the  rights 
of  the  defendant,  under  this  defense  and  the  testimony  on  that 
subject,  such  error  is  to  be  found  in  applying  the  facts  to  the 
general  subject  of  insanity,  rather  thatf  In  applying  it  directly 
and  specifically  to  the  peculiar  condition  of  the  defendant's 
mind  developed  by  the  proofs,  and  in  this  respect,  we  incline 
to  the  opinion  that  the  charge,  taketf  as  a  whole,  was  de- 
fective in  not  giving  to  the  jury  a  special  charge  on  the  subject 
of  this  peculiar  symptom,  as  it  relates  to  the  general  subject  of 

insanity Kleptomania  is  a  recognized  symptom  of  mania,  in 

some  of  its  recognized  forms  at  least,  and  to  illustrate  the  im- 
portance (this  being  the  peculiar  defense),  in  embracing  in  a  gen- 
eral charge  <»i  the  subject  of  insanity  this  peculiar  symptom,  a 
feature  of  the  present  case  to  which  proper  attention  seems  not  to 
have  been  paid  on  the  trial  below,  and  which,  in  our  opinion,  would 
have  been  more  fully  developed  if  the  attention  of  the  jury  had 
been  called  more  i>ointedly  to  this  feature  of  the  defense":  Looney 
V.  State,  10  Tex.  Ct  App.  520,  88  Am.  Rep.  040-648. 

It  is  also  a  defense  to  an  indictment  for  robbery  that  the  act 
was  committed  under  an  insane  impulse,  which  at  the  time  de- 
stroyed the  capacity  of  the  actor  to  distinguish  between  right  and 
wrong.  Thus  if,  on  the  trial  of  an  Indictment  for  robbing  a  £emale 
of  her  shoe  in  broad  daylight  otf  a  public  street,  it  is  proved  that 
the  accused  has  been  for  several  years  after  an  injury  to  his  head 
affecting  his  brain  in  the  habit  of  taking  the  shoes  of  females 
wherever  he  could  find  them,  and    secreting   them  in  out-of-the- 
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way  places,  without  any  apparent  object  In  so  dolngr,  and  that 
hereditary  insanity  existed  in  his  family,  with  other  drcomstances 
tending  to  show  an  nncontrollable  impulse  to  commit  kleptomania 
he  is  entitled  to  be  acquitted  on  the  gnwnd  of  insanity:  Peoi^  t« 
Bpragoe^  2  Park.  O.  Bep.  4X 

nx  BHdenoe.— Bxpert  or  medical  testimony  is  not  the  only  spe- 
cies of  proof  competent  to  establish  the  defense  of  kleptomania.  On 
the  contrary,  the  opinion  of  nonexpert  witnesses,  based  on  their  per* 
sonal  observation  of  the  symptoms  of  kleptomania  existing  in  the  a^ 
cnsed,  is  admissible  as  evid^ice  in  connection  with  th^r  testimooy 
as  to  the  symptomatic  facts  onr  which  his  opinion  rests.  This  rule 
arises  from  that  other  mle  that  nonexpert  witnesses  ahonid  be 
allowed  to  give  th^  opinions,  together  with  the  facts  on  which 
their  opinions  are  based,  if  it  appears  that  their  acquaintance  with 
the  person  about  whom  they  testify  enables  them  to  form  correct 
opinions  of  his  mental  condition:  Harris  y.  State,  18  Tex.  App.  287, 
294.  In  Commonwealth  ▼•  Fritch,  0  Fa.  Co.  Ct  Rep.  ie7»  it  was 
admitted  that  insanity  resulting  in  kleptomania,  if  clearly  estab- 
lished, was  a  good  defense  to  larceny,  but  it  was  also  decided  that 
If  such  defense  waif  set  up  evidence  was  admissible  in  rebuttal 
to  show  the  existenX!e  of  a  motive  for  the  act  consistent  with  or 
indicative  of  sanity.  Hence,  evidence  that  the  defendant  had  been  in 
the  habit  previous  to  the  theft  of  making  presents  of  articles  simi- 
lar to  those  charged  as  having  been  stolen  was  admissible  to  show, 
and  as  tending  to  establish,  a  motive  for  the  crime.  "Such  evi- 
•dence  becomes  particularly  relevant,  where,  as  here,  the  defense 
is  based  upon  a  form  or  manifestation  of  Insanity  in  which  the 
aimlessuess  and  purposelessness  of  the  act  and  the  uselessness  of 
the  things  taken  are  essential  characteristics*':  Commonwealth  y« 
Fritch,  8  Pa.  Co.  Ct  Rep.  167. 

IV.  As  Ghround  for  Annulment  of  Marriage. — Kleptomania 
Is  not  a  ground  for  the  annulment  of  marriage,  if  the  person 
afflicted  with  It  is  otherwise  sane,  and  his  or  her  mind  is 
not  so  affected  with  this  peculiar  mania  as  to  be  incapable  of 
understanding  or  assenting  to  the  marriage  contract:  Lewis  v. 
Lewis,  44  Minn.  124,  20  Am.  St  Rep.  669,  46  N.  W.  823.  ''The 
plaintiff  applies  for  a  decree  of  annulment  on  the  ground  of  his 
wife's  insanity  at  the  time  of  his  marriage,  of  which  he  claims  to 
have  then  had  no  knowledge.  The  particular  form  of  insanity 
alleged  was  a  morbid  propensity  on  the  part  of  the  wife  to  steal, 
commonly  denominated  'kleptomania.'  It  was  not  proved,  nor  is 
it  found  by  the  court,  that  she  was  otherwise  insane,  or  that 
her  mind  was  so  affected  by  this  peculiar  propensity  as  to  be  in- 
<»pable  of  understanding,  or  assenting  to  the  marriage  contract 
Whether  the  subjection  of  the  will  to  some  vice  or  uncontrollable 
impulse,  appetite,  passion  or  propensity  be  attributed  to  disease^ 
And  be  considered  a  species  of  insanity  or  not,  yet  so  long  as  th* 
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• 
Qndenrtandlnflr  and  reason  remain  no  far  nnaffected  and  onclonded 
that  the  afflicted  person  is  cognisant  of  the  nature  and  obligations 
of  a  coirtract  entered  into  by  him  or  her  with  another,  the  case 
Is  not  one  authorizing  a  decree  ayoiding  the  contracf':  Lewis  y» 
Lewis,  44  Minn.  124,  80  Am.  fit  Rep.  MO,  46  N.  W.  823.  In  this 
case^  although  It  was  proved  that  the  wife  was  a  kleptomaniac 
at  the  time  and  for  years  subsequent  to  her  marriage,  and  that 
such  fact  was  concealed  from  her  husband  by  herselt  her  relatiYe» 
and  friends^  it  was  determine  that  this  was  not  such  fraud  as 
would  entitle  the  husband  to  an  annulment  of  the  marriage  on 
the  ground  of  fraud,  and  the  court  said  that,  ''generally  speaking^ 
concealment  €X  deception  by  one  of  the  parties  in  respect  to  traits 
or  defects  of  character,  habits^  temper,  reputation,  bodily  health, 
and  the  like  is  tfot  sufficient  ground  for  avoiding  a  marriage.  The 
parties  must  take  the  burden  of  Informing  themselves  by  ac- 
quaintance and  satisfactory  Inquiry  before  entering  into  a  con- 
tract <tf  the  first  Importance  to  themselves  and  to  society  in  gen- 
eral": Lewis  ▼•  LewISi  44  Minn.  124,  20  Am.  St  Kep.  061,  46  N.  W» 


HERTRICH  T.  HERTRICH. 

[114  Iowa,  643,  87  N.  W.  689.] 

WILLS— DECLARATION  OF  LE6ATEB  AS  BVIDBNOB— 
OONSPIBAOY.— The  fact  that  a  legatee,  prior  to  the  execution  <^ 
a  will  had  asked  the  confidential  adviser  of  the  testator  not  to 
advise  against  the  execution  of  the  will  if  he  were  consulted  by  the 
testator,  is  not  admissible  for  the  purpose  of  setting  the  will  aside 
for  mental  incapacity  on  the  part  of  the  testator  if  there  are 
other  innocent  legatees,  nor  is  such  evidence  admissible  against 
another  legatee  alleged  to  be  a  coconspirator,  without  preliminary 
evidence  of  the  existence  of  such  conspiracy,    (p.  390.) 

WILLS.— NONEXPERT  BYIDBNOE  as  to  facts  concerning 
the  mental  and  physical  condition  of  a  testator  before  and  after 
the  executi<m  of  his  will  is  admissible  on  a  contest  of  the  will  for 
want  of  mental  capacity  to  make  it    (pp.  890,  891.) 

WILLS.— NONEXPERT  OPINION  as  to  the  mental  condi- 
tion of  the  testat(»r  at  the  time  of  the  execution  of  his  will  based 
on  an  extended  acquaintance,  dealings  and  conversations  of  the 
witness  with  the  testator,  both  before  and  afteii  his  alleged  mental 
aberration,  is  admissible  on  a  contest  of  such  will.    (p.  S91.) 

WILLS.-OPINI0N  OP  SUBSORIBINa  WITNESS  to  a  will 
as  to  the  mental  capacity  of  the  testator  at  the  time,  is  admissible 
(Without  qualification,    (p.  891.) 

WILLS.— MENTAL  CAPACITY— COMMUNICATIONS  BE- 
TWBBN  HUSBAND  AND  WIFE.— A  testator's  widow  cannot  tea* 
Ufy  to  communications  made  by  the  testator  to  her  during  their 
marriage,  touching  his  mental  capacity,  under  a  statute  absolutely 
prohibiting  the  husband  or  wife  to  be  examined  as  to  communi- 
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cations  made  by  the  one  to  the  other  during  marriage,  or  to  reyeal 
Buch  communications  after  the  married  relation  ceases,  (pp.  381* 
882.) 

WILLS—EYIDBNCEL— THB  FINAL  REIPOBT  and  peti- 
tion for  the  discharge  of  the  executrix  is  admissible  in  evidence 
to  show  the  amount  of  the  estate,  when  the  ¥rill  is  contested,  (p. 
892.) 

J.  B.  Corbett  and  V.  T.  Price,  for  the  appellants. 

D.  D.  Murphy  and  Samuel  W.  Packard,  for  the  appellees. 

«**  SHERWIN",  J.  The  testator,  George  Hertrich,  left  a 
will  dated  April  10,  1894,  which  was  duly  probated,  and  his 
estate  administered  upon  before  the  commencement  of  this  ac- 
tion, which  is  to  set  said  will  aside,  and  to  probate  one  executed 
in  1887,  on  the  ground  that  George  Hertrich  was  of  unsound 
mind  when  he  executed  the  last  will,  and  that  it  was  obtained 
through  the  undue  influence  of  two  of  the  legatees  therein 
named,  Sophia  and  Prank  Hertrich.  The  appellants  offered 
to  prove  that  before  the  execution  of  the  1894  will  Prank 
Hertrich  had  asked  a  particular  friend  and  confidential  ad- 
viser of  his  father  not  to  advise  against  the  execution  of  a  new 
will  if  the  deceased  consulted  him  on  the  subject.  There 
was  no  error  in  rejecting  this  testimony  for  the  reason  that 
there  are  other  legatees  under  the  will  besides  Prank  and 
Sophia  Hertrich,  and,  even  if  a  conspiracy  were  proven  be- 
tween these  two  to  procure  a  will  by  the  exercise  of  fraud  or 
undue  influence,  the  admissions  of  either  one  could  not  be  re- 
ceived, because  their  interests  are  separate  and  distinct  from 
the  interests  of  the  other  legatees,  and  the  entire  will  must 
stand  or  fall  together:  In  re  Ames,  51  Iowa,  696,  2  N.  W.  408; 
1  Underbill  on  WUls  (1900),  sec.  163;  Page  on  Wills  (1901), 
sec.  424.  And,  on  the  theory  of  a  conspiracy  between  Prank 
and  Sophia  Hertrich,  the  testimony  ^*  was  not  competent 
as  to  her,  because  no  preliminary  evidence  of  such  conspiracy 
had  been  offered. 

2.  Several  nonexpert  witnesses  testified  as  to  the  mental 
and  physical  condition  of  the  testator  before  and  after  the  exe- 
cution of  the  will  of  1894.  Some  of  the  questions  asked  them 
only  elicited  answers  showing  his  physical  condition,  and  in 
one  or  two  instances  they  were  to  the  effect  that  the  witnesses 
noticed  no  change  or  difference  in  the  testator's  actions  or  ap- 
pearance. These  answers  were  all  of  fact,  and  not  opinions, 
as  held  in  Severin  v.  Zack,  55  Iowa,  30,  7  N".  W.  404,  and  Koa- 
telecky  v.  Scherhart,  99  Iowa,  120,  68  N.  W.  691.  The  wit- 
ness H.  Thorson  gave  a  somewhat  extended  history  of  his  ao- 
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qnaintance,  dealings  and  conyereations  with  the  deceased^  both 
before  and  after  he  was  stricken  with  the  sickness  which  it  is 
claimed  produced  mental  aberration.  He  was  then  asked  for 
his  opinion  as  to  his  mental  condition^  based  npon  what  he  had 
testified  to.  The  only  objectionable  feature  of  the  question, 
as  we  view  it,  is  the  request  that  he  base  his  opinion  in  part 
upon  his  acquaintance  with  the  deceased.  But  the  term  ^^ac- 
quaintance'' is  a  general  one,  and  an  acquaintance  is  only  de- 
riyed  from  a  series  of  transactions  or  conyersations.  Taking 
the  question  and  the  answer  together,  it  is  yery  clear  that  the 
answer  of  the  witness  was  based  solely  upon  the  detailed  tran» 
actions  and  conyersations  with  Mr.  Hertrich  coyering  a  lon^,' 
term  of  years.  Furthermore,  the  jury  must  haye  understood 
that  his  acquaintance  with  the  deceased  was  made  up  of  the 
yarions  incidents,  transactions  and  conyersations  he  had  giyen 
in  more  or  less  detail,  and  hence  knew  what  he  based  his  opin- 
ion upon.  What  we  say  here  applies  as  well  to  the  testimony 
of  two  or  three  other  witnesses  who  were  used  as  nonexperts. 
We  reach  the  conclusion  that  there  was  no  error  in  the  admis- 
sion of  this  testimony. 

The  witness  Preston  was  a  subscribing  witness  to  the  will, 
and  his  opinion  as  to  the  mental  capacity  of  the  maker  thereof 
at  the  time  was  competent  without  any  qualifications. 

**•  The  contestants  sought  to  proye  conmiunications  made 
by  the  deceased  during  his  lifetime  to  his  wife,  Caroline  Hert- 
rich, and  called  her  for  that  purpose.  She  was  not  a  compe- 
tent witness,  under  section  4607  of  the  code,  which  is  as  fol- 
lows: "Sec.  4607.  Communications  between  Husband  and 
Wife.  Neither  husband  nor  wife  can  be  examined  in  any  case 
as  to  any  conmiunication  made  by  the  one  to  the  other  while 
married,  nor  shall  they,  after  the  marriage  relation  ceases,  be 
permitted  to  reyeal  in  testimony  any  such  communication 
made  while  the  marriage  subsisted.'' 

This  statute,  in  our  judgment,  absolutely  closes  the  mouth 
of  the  husband  or  wife  as  to  any  communication  made  by  one 
to  the  other  during  marriage.  It  is  true  that  statutes  of  this 
kind  haye  been  said  to  treat  such  communications  as  priyileged 
and  analogous  to  those  which  exclude  confidential  communica- 
tions, and  the  yarious  states  haye  enacted  similar  statutes 
yarying  in  terms,  following  the  conmion-law  rule  on  the  sub- 
ject. But  where  the  language  of  the  statute  is  clear  and  un- 
ambiguous, as  is  ours,  the  courts  haye  giyen,  and  they  are 
bound  to  giye,  force  to  the  entire  wording  of  the  act    Thus, 
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OUT  statute  declares  ^any  commimicatioBfl''  of  this  class  not 
receivable.  We  cannot^  therefore,  say  that  it  was  the  inten^ 
tion  of  the  legislature  to  limit  it  to  confidential  or  to  ^rivi* 
leged''  communications,  as  the  latter  term  is  generally  used. 
In  the  highest  sense  of  the  word,  all  communications  of  this 
class  are  privileged,  because  the  law  makes  them  so;  but  it  ib 
not  a  privilege  which  may  be  waived  by  either  party  alone,  for 
considerations  of  public  policy  and  public  welfare  enter  too 
largely  into  the  sacred  relation  of  husband  and  wife  to  permit 
a  disclosure  of  communications  at  the  will  of  either.  Nor  does 
death  remove  the  disability:  Stein  v.  Bowman,  13  Pet.  209; 
O'Connor  ▼.  Majoribanks,  4  Man.  &  O.  435;  Leppla  v.  Minne- 
sota Tribune  Co.,  35  Minn.  310,  29  K  W.  127;  Dexter  v. 
Booth,  2  Allen,  559;  Stanley  t.  Montgomery,  102  Ind.  102, 
2e  N.  E.  ^'^  213;  Maynard  v.  Vinton,  59  Mich.  139,  60  Am. 
Eep.  276,  and  note,  26  N.  W.  401 ;  Brown  v.  Wood,  121  Mass. 
137;  Scott  V.  Commonwealth,  94  Ky.  511,  42  Am.  St.  Eep. 
371,  23  S.  W.  219;  Wilkerson  v.  State,  91  Ga.  729,  44  Am.  St 
Rep.  63,  17  S.  E.  990;  Campbell  t.  Chace^  12  B.  I.  333;  1 
Greenleaf  on  Evidence,  16th  ed.,  sec.  254.  See,  also,  Kelley 
V.  Andrews,  102  Iowa,  119,  71  N.  W.  251 ;  Shuman  v.  Supreme 
Lodge  Knights  of  Honor,  110  Iowa,  480,  81  N.  W.  717. 

The  final  report  and  petition  for  discharge  of  the  executrix 
was  properly  admitted  in  evidence,  as  it  showed  the  amount  of 
the  estate.  We  have  very  carefully  read  and  considered  the 
evidence  in  this  case^  and  think  it  fully  sustains  the  finding  of 
the  jury. 

The  judgment  of  the  district  court  is  affirmed. 


Wills— IiuMailty.--Intimate  acquaintances  and  close  observers  of 
a  person  whose  sanity  is  the  subject  of  investigatloD,  though  not 
competent  as  experts,  may  give  their  opinlaa  as  to  the  sanity  or 
insanity  of  such  person:  In  re  Ohrlstensen,  17  Utah,  412,  70  Am. 
St  Rep.  794,  53  Pac.  1003;  Grand  Lodge  etc.  v.  Weiting,  168  lU. 
408,  61  Am.  St.  Rep.  123,  48  N.  B.  59.  Such  witnesses  may  give 
opinions  respecting  the  menrtal  condition  of  a  testator:  Bumey  v: 
Tomey,  100  Ala.  157,  46  Am.  St  Rep.  33,  14  Souths  686;  Rivard  v. 
Rivard,  109  Mich.  98,  63  Aul  St  Rep.  566,  66  N.  W.  681;  Kimberiy's 
Appeal,  68  Oomf.  428,  57  Am.  St  Rep.  101,  86  Atl.  847.  Ck>mpaTe 
Hopkina  v.  Wheeler,  21  R.  I.  533,  79  Am.  St  Rep.  819,  46  Atl.  551. 
A  subscribing  witness  to  the  wiU  comes  within  this  rule:  Kaufman 
y.  Oaughman,  49  S.  0.  159,  61  Anu  St  Rep.  808,  27  8.  B.  16;  Schier- 
baum  V.  Schemme,  157  Mo.  1,  80  Am.  St  Rep.  60^  67  S.  W.  526; 
monographic  note  to  Stevenss  v.  Leonard,  77  Am.  ^  Rep.  477-479. 

WltaesMs— Htiflband  and  Wife.— Confidential  communications 
between  husband  and  wife  are  privileged,  and  the  law  forbids 
that  they  be  divulged.  A  statute  removing  their  incompetency  as 
witnesses  does  nt>t  remove  this  inhibition:  Mereer  v.  State,  40  Fla. 
216,  74  Am.  St  Rep.  135,  24  South.  154;  Fuller  v.  Fuller,  177  Mass. 
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18%,  83  Am.  St  Rep.  273,  68  N.  B.  688;  neither  does  death  nor 
dtrorce:  Boblnsoa  r.  Robinson.  22  R.  I.  121,  84  Am.  St.  Rep.  832, 
46  AtL  456;  8ta/te  ▼.  Kodat  158  Mo.  125,  81  Am.  St.  Rep.  292,  69 
8L  W.  73;  Hans^man  y.  Dorel,  102  Mich.  606^  47  Am.  St  Rep.  667, 
eo  N.  W.  978;  Scott  ▼.  Oommonwealth,  94  Kj.  611,  42  Am.  St  Rep. 
871,  28  8.  W.  219;  monographic  note  to  Commom^ealth  t«  Sapp,  2^ 
Am.  8t  Rep.  41& 


OANO  Y.  MINNEAPOLIS  AND  ST.  LOUIS  EAILBOAD 

COMPANY. 

IU4  Iowa,  713,  87  N.  W.  714.] 

CONSTITUTIONAIi  LAW— EMINENT  DOMAIN-ATTOR- 
NEY'S FEES.— A  statute  requiring  a  railroad  company  seeking  to 
condemn  land  for  a  right  of  way  to  pay  the  land  owner  an  attor- 
ney's fee  in  the  condemnation  proceedings  is  not  nnconstitntional, 
as  a  discrimination  against  the  company,  or  as  class  legislation,  nor 
as  a  denial  of  the  equal  iMrotection  of  tiie  law,  or  as  conferring  an 
Illegal  special  privilege  on  the  land  owner,    (pp.  394,  403.) 

CONSTITUTIONAL  LAW  —  EMINENT  DOMAIN  —  ES- 
TOPPEL.—A  railroad  company  seeking  to  exerdse  its  statutory 
right  of  eminent  domain  is  estopi>ed  to  insist  on  the  unconstitu- 
tionality of  that  part  of  the  statute  requiring  it  to  pay  an  attor> 
ney's  fee  as  a  condition  to  the  exercise  of  the  right,    (p.  404.) 

R.  M.  Bush  and  Carr  &  Parker^  for  the  appellant. 

A.  E.  Clarke,  R  M.  Wright,  and  Cory  &  Beniis,  for  the  ap- 
pellees. 

'^  DEEMEB,  J.  The  material  parts  of  section  1995  of 
the  code  are  as  follows:  "Any  railway  corporation  organized 
in  this  state  or  chartered  by  or  organized  under  the  laws  of 
the  United  States,  or  any  state  or  territory,  may  take  and  hold 
under  the  provisions  of  this  chapter  so  much  real  estate  as 
may  be  necessary  for  the  erection  and  construction  and  con- 
Tenient  use  of  its  railway,  and  may  also  take,  remove  and  use 
for  the  construction  and  repair  of  said  railway  and  its  appur- 
tenances, any  earth,  gravel,  stone,  timber  or  other  materials 
on  or  from  the  land  so  taken*  The  land  so  taken,  otherwise 
than  bj  the  consent  of  the  owners  shall  not  exceed  one  hun- 
dred feet  in  width  except  for  wood  and  water  stations,  except 
where  greater  width  is  necessary  for  excavation,  embankment 
or  depositing  waste  earth.''  The  chapter  fully  provides  the 
manner  in  which  the  right  of  eminent  domain  may  be  exer- 
cised by  snch  railway  corporations.  Section  1999  provides 
for  the  selection  by  the  sheriff  of  six  freeholders,  who  shall. 
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upon  inspection  of  the  real  estate^  assess  the  damages  in  the 
event  the  parties  cannot  agree  on  the  amount  thereof.  Other 
sections  provide  the  method  and  manner  of  making  the  as- 
sessment. Section  2009  provides  that  either  party  may  ap- 
peal from  the  assessment  made  hy  the  sherifiPs  jury,  and  sec- 
tion 2007,  which  is  a  part  of  the  chapter  in  which  section 
1995  is  found,  reads  as  follows.  "The  corporation  shall  ''^ 
pay  all  the  costs  of  the  assessments  made  by  the  commissions 
and  those  occasioned  by  the  appeal,  including  reasonable  at- 
torney's fees  to  be  taxed  by  the  court,  unless  on  the  trial 
thereof  the  same  or  less  amount  of  damages  is  awarded  than 
was  allowed  by  the  commissioners.'*  It  is  that  portion  of 
section  2007  authorizing  the  assessment  of  an  attorney's  fee 
which  it  is  claimed  is  unconstitutional.  In  the  instant  case 
the  parties  were  unable  to  agree,  and  a  sheriff's  jury  was  sum- 
moned under  the  provisions  of  the  statute  above  referred  to. 
That  jury  viewed  the  premises,  and  assessed  plaintiff's  dam- 
ages at  fourteen  hundred  dollars.  Thereupon  the  railway 
company  appealed  to  the  district  court,  and  within  a  few  days 
thereafter  the  landowner  also  appealed.  At  the  hearing  in 
the  district  court  the  jury  fixed  the  amount  of  plaintiff's  dam- 
ages at  seventeen  hundred  and  fifty  dollars,  and  the  court  or- 
dered that  the  railway  company  should  pay  plaintiff  the 
amount  so  fixed,  and  rendered  a  judgment  against  it  for  costs, 
but  refused  to  tax  an  attorney's  fee,  as  provided  in  section 
2007.  The  appeal  is  from  the  refusal  of  the  court  to  tax  at- 
torney's fees. 

Our  constitution  provides  that  "private  property  shall  not 
be  taken  for  public  use  without  just  compensation  first  being 
made,  or  secured  to  be  made,  to  the  owner  thereof  as  soon  as 
the  damages  shall  be  assessed  by  a  jury  who  shall  not  take  into 
consideration  any  advantages  that  may  result  to  the  said 
owner  on  account  of  the  improvement  for  which  it  is  taken." 
Many  reasons  are  assigned  for  holding  the  statute  in  question 
unconstitutional.  Among  other  things,  it  is  said  the  statute 
is  not  uniform  in  its  operation;  that  it  grants  land  owners  im- 
munities from  costs  that  are  imposed  on  railway  companies; 
that  it  discriminates  in  favor  of  one  class  of  litigants  and 
against  another;  that  it  is  violative  of  the  fourteenth  amend- 
ment of  the  federal  constitution,  in  that  it  deprives  railway 
companies  of  their  property  without  due  process  of  law,  and 
denies  to  such  companies  the  equal  protection  of  the  law. 
Much  reliance  is  placed  on  Gulf  etc.  Ry.  Co.  v.  Ellis,  ^*  165 
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TJ.  S.  150^  17  Snp.  Ct.  Bep.  255^  and  other  like  cases^  to  which 
we  will  hereafter  more  particularly  refer.  The  main  content 
tion,  as  we  understand  it^  is  that  the  statute  is  discriminatory 
in  character^  denies  to  railway  companies  the  equal  protection 
of  the  law,  and  confers  special  privileges  that  are  arbitrary  in 
character  and  unjustifiable.  To  these  points  we  will  now  ad- 
dre^  ourselves. 

Statutes  allowing  plaintiffs  only  to  recover  attorney's  fees 
as  part  of  the  judgment  in  particular  actions  selected  by  the 
legislature  have  been  sustained  in  a  great  number  of  cases: 
See  Kansas  Pac.  By.  Co.  v.  Mower,  16  Kan.  573;  Peoria  etc. 
By.  Co.  V.  Duggan,  109  HI.  637,  60  Am.  Bep.  619 ;  Voegel  v. 
Pekoe,  157  m.  339,  42  N".  E.  386;  Dow  v.  Beidebnan,  49  Ark. 
455,  5  S.  W.  718 ;  Perkins  v.  St.  Louis  etc.  By.  Co.,  103  Mo.  52, 
15  S.  W.  320;  Burlington  etc.  By.  Co.  v.  Dey,  82  Iowa,  312, 
31  Am.  St.  Bep.  477,  48  N.  W.  98 ;  Wortman  v.  Kleinschmidt, 
12  Mont.  316,  30  Pac.  280;  Gulf  etc.  By.  Co.  v.  Ellis,  87  Tex. 
19,  26  S.  W.  985 ;  Cameron  v.  Chicago  etc.  By.  Co.,  63  Minn. 
384,  65  N".  W.  652 ;  Atchison  etc.  By.  Co.  v.  Matthews,  174  U. 
S.  96,  19  Sup.  Ct.  Bep.  609.  In  other  cases  such  statutes 
have  been  held  invalid:  Hocking  Valley  Coal  Co.  v.  Bosser, 
53  Ohio  St.  12,  41  N.  E.  264;  Wilder  v.  Chicago  etc.  By.  Co., 
70  Mich.  382,  38  N".  W.  289;  Si  Louis  etc.  By.  Co.  v.  Williams, 
49  Ark.  492,  6  S.  W.  883 ;  JoUiffe  v.  Brown,  14  Wash.  155,  44 
Pac.  149;  Grand  Bapids  Chair  Co.  v.  Bunnells,  77  Mich.  104, 
43  N.  W.  1006 ;  South  etc.  B.  B.  Co.  v.  Morris,  66  Ala.  193 ; 
Gulf  etc.  By.  Co.  v.  Ellis,  165  U.  S.  150, 17  Sup.  Ct.  Bep.  255; 
Chicago  etc.  B.  B.  Co.  v.  Moss,  60  Miss.  641;  Durkee  v.  City 
of  Janesville,  28  Wis.  464,  9  Am,  Bep.  500.  A  careful  ex- 
amination of  these  cases  indicates  that  much  depends  on  the 
nature  of  the  action  and  the  power  that  is  invoked  in  the 
passage  of  the  act.  In  the  Dow  case,  a  statute  provided  a  pen- 
alty for  overcharges  in  freight  rates,  requiring  the  payment  of 
not  less  ^"^  than  fifty  dollars  nor  more  than  three  hundred 
dollars  and  costs  of  suit,  including  a  reasonable  attorne/s 
fee.  It  was  held  that  attomey^s  fees  might  be  included  as  a 
part  of  the  penalty  for  noncompliance  with  the  duty  imposed. 
The  law  was  upheld  as  a  valid  exercise  of  the  police  power  of 
the  state,  and  not  obnoxious  as  partial  or  unequal  legislation. 
Perkins*  case  involved  the  constitutionality  of  a  statute  pro- 
viding for  attome/s  fees  in  favor  of  plaintiffs  in  suits  for 
injury  to  stock  resulting  from  the  failure  of  a  railway  to  fence 
its  track.    The  statute  was  held  to  be  a  proper  exercise  of 
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the  poKce  power,  and  not  in  conflict  with  the  Missonri  consti- 
tution prohibiting  special  laws  granting  exclnsive  privileges. 
The  case  of   Peoria  etc.  Ey.  Co.  ▼.  Duggan,  109  IlL  537.  50 
Am.  Eep.  619,  is  to  the  same  point,  and  holds  the  statute 
valid.    The  Dey  case  also  sustains  a  statute  allowing  attorney's 
fees  in  suits  for  damages  on  account  of  overcharges  in  freight 
rates.  Gulf  etc,  Ey.  Co.  v.  Ellis,  87  Tex.  19,  26  S.  W.  985,  is 
the  one  appealed  to  the  supreme  court  of  the  United  States, 
and  there  reversed.    Wortman's  case  sustains  a  statute  provid- 
ing for  an  attorney's  fee  to  plaintiff's  attorney  in  actions  to  en- 
force mechanics'  and  certain  other  liens.  Vogel  v.Pekoc,  157  111. 
339, 42  N.  B.  386,  upholds  an  act  providing  for  taxing  attorneys' 
fees  as  costs  in  action  by  servants  for  wages  which  they  have  pre- 
viously demanded  in  writing,  against  the  objection  that  it  was 
class  legislation.    Cameron  v.  Chicago  etc.  Ey.  Co.,  63  Minn.  384, 
65  N.  W.  652,  sustains  an  act  allowing  the  plaintiff  reasonable 
attorney's  fees  in  actions  brought  under  a  statute  to  recover  pos- 
session of  land  taken  without  compensation  fay  a  railway  com- 
pany for  its  right  of  way.    And  Judge  Brewer,  who  wrote  the 
opinion  in  the  Ellis  case,  finds  nothing  objectionable  in  a  Kansas 
statute  requiring  a  reasonable  attorney's  fee  for  plaintiff  in  ac- 
tions against  a  railway  company  for  damages  from  fire  caused 
by  the  operation  of  its  trains.    This  statute  was  held  to  be  a 
valid  exercise  of  the  police  power,  and  not  in  violation  of  the 
fourteenth  amendment  to  the  federal  constitution.    Judge 
Brewer  wrote  the  opinion  in  the  Ellis  case  relied  on  by  ap- 
pellee, and  some  of  the  language  of  the  opinion  '^^  is  quite 
significant,  and  we  shall  have  more  to  say  of  it  hereafter.    The 
case  of  St.  Louis  etc.  Ey.  Co.  v.  Williams,  49  Ark.  492,  5  S.  W. 
883,  involved  the  constitutionality  of  a  statute  providing  for 
the  assessment  of  attorney's  fees  in  stock-killing  cases  on  ap- 
peal from  a  board  appointed  to  assess  damages  in  the  event 
the  railway  company  did  not  recover  a  more  favorable  judg- 
ment than  the  award  of  the  board.    This  act  was  held  invalid 
largely  because  in  conflict  with  a  provision  of  the  oonstita* 
tion  of  Arkansas  that  ''every  person  is  entitled  to  a  certain 
remedy  in  the  laws  for  all  injuries  or  wrongs  he  may  receire 
in  his  person,  property  or  character.    He  ought  to  obtain 
justice  freely  and  without  purchase,  completely  and  without 
denial,  promptly  and  without  delay,  conformably  to  the  laws.^ 
It  is  said  in  the  opinion:  'The  legislature  has  no  power  to  sub- 
stitute boards  of  arbitration  for  courts  without  the  consent  of 
the  parties To  make  the  action  of  such  board  oblin- 
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toiy,  or  impose  a  penalty  for  resorting  to  the  conrts,  wonld  be 
a  denial  of  the  right,  or  a  purchase  of  justice,  and  a  violation 
of  the  constitution/'  In  Wilder's  case  an  act  of  the  Michigan 
legislature  authorizing  an  attorney's  fee  to  be  taxed  in  actions 
for  injuries  to  stock  on  account  of  failure  of  the  company  to 
fence  was  held  unconstitutional,  as  being  an  attempt  to  grant 
special  advantages  to  one  class  at  the  expense  and  to  the  detri- 
ment of  another.  The  attorney's  fees  were  held  to  be  a  pen- 
alty for  exercising  in  certain  cases  the  common  right  of  every 
person  to  make  a  defense  in  the  courts  where  suits  are  brought 
against  them.  This  case  runs  counter  to  the  Atchison  case, 
and  to  some  of  the  others  to  which  we  have  referred.  In  the 
Bosser  case  a  statute  for  taxing  attorney's  fees  in  actions  to 
recover  wages  not  paid  within  a  certain  time  after  written  de- 
mand was  held  invalid.  The  Chair  Company  case  involved  the 
validity  of  a  statute  authorizing  the  taxing  of  attorney's  fees 
when  judgments  were  recovered  for  personal  services.  This 
was  held  invalid,  as  being  an  attempt  to  give  special  advan- 
tages to  one  class  at  the  expense  of  another.  In  Jolliffe's 
case,  a  statute  providing  '^'^  that  in  all  actions  for  injuries 
to  stock  by  collision  with  moving  trains  plaintiff,  in  case  he 
recovers,  shall  be  allowed  a  reasonable  attorney's  fee,  was  held 
unconstitutional  as  an  attempt  to  grant  special  privileges  to 
one  class  at  the  expense  of  another.  The  Ellis  case  has  al- 
ready been  referred  to. 

Enough  of  the  cases  have  now  been  referred  to  to  indicate 
the  current  of  judicial  decision,  and  to  emphasize  the  state- 
ment already  made  that  much  depends  upon  the  nature  of  the 
case  and  the  character  of  the  act  that  is  made  the  basis  of  the 
cause  of  action.  Almost  without  exception,  whenever  attor- 
ney's fees  may  reasonably  be  said  to  be  a  part  of  the  penalty 
for  violation  of  a  police  regulation,  statutes  allowing  them  to 
be  taxed  as  against  the  party  in  default  or  guilty  of  the  wrong 
have  been  sustained.  But  when  imposed  as  a  penalty  for  re- 
sorting to  the  courts  to  enforce  a  natural  or  common-law 
right  they  have  been  declared  invalid.  No  argument  is  needed 
to  demonstrate  that  the  legislature  may  impose  any  penalty  it 
sees  fit  for  violation  of  valid  police  regulations.  Thus,  in 
Missouri  Pac.  E.  B.  Co.  v.  Humes,  115  U.  S.  612,  6  Sup.  Ct. 
Bep.  110,  the  supreme  court  of  the  United  States  sustained 
a  statute  subjecting  railway  companies  to  double  damages  for 
faijuries  due  to  failure  to  fence  their  rights  of  way:  See,  also, 
Missouri  Pac.  B.  E.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct 
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Eep.  1161;  Minneapolis  etc.  E,  E.  Co.  v.  Emmons,  149  TT.  S. 
364,  13  Sup.  Ct.  Eep.  870;  St.  Louis  etc.  Ey.  Co.  v.  Mathews, 
165  tr.  S.  26,  17  Sup.  Ct.  Eep.  243.  Whenever  a  statute  au- 
thorizing  the  taxation  of  attome/s  fees  to  plaintiff  may  be 
referred  to  the  police  power,  such  statute  has,  as  a  rule,  been 
sustained:  See  cases  heretofore  cited.  And  whenever  the 
remedy  is  not  one  of  common  or  natural  right,  but  is  created 
by  the  legislature^  that  body  may  impose  conditions  on  its  ex- 
ercise. For  example,  the  remedy  by  attachment  exists  in  this 
country  by  virtue  of  statutory  enactment,  '^^^  and  is  in  dero- 
gation of  the  common  law.  For  this  reason  the  legislature 
may  impose  conditions  on  its  exercise,  and  provide  for  the  pay- 
ment of  attorney's  fees  in  the  event  process  is  wrongfully  is- 
sued. In  Drake  v.  Jordan,  73  Iowa,  707,  36  K  W.  663,  we 
held  that  attorney's  fees  should  be  taxed  in  a  liquor  injunction 
suit,  although  the  action  was  commenced  prior  to  the  passage 
of  the  act  which  provided  for  the  taxation  thereof. 

This  thought  need  not  be  further  elaborated,  as  enough  has 
been  said  to  indicate  our  views  on  this  proposition.  1\)  de- 
termine the  validity  of  the  statute  in  question  it  is  necessary, 
then,  to  consider  the  nature  of  the  action  and  the  character 
of  power  invoked  in  passing  the  act.  Proceedings  such  as  au- 
thorized by  our  statute  for  the  condemnation  of  private  prop- 
erty were  unknown  to  the  common  law,  and  must  be  strictly 
construed.  The  provisions  of  the  constitution  relating  to 
jury  trials,  and  forbidding  deprivation  of  property  without  due 
process  of  law,  do  not  apply  to  these  proceedings:  Whiteman 
V.  Wilmington  etc.  Ey.  Co.,  2  Harr.  (Del.)  614;  Johnson  v. 
Joliet  etc.  Ey.  Co.,  23  111.  202;  Baltimore  etc.  E.  E.  Co.  v. 
Ketring,  122  Ind.  6,  23  N.  E.  527 ;  City  of  Des  Moines  v.  Lay- 
man, 21  Iowa,  163;  Baltimore  Belt  E.  E.  Co.  v.  Baltzell,  75 
Md.  94,  23  Atl.  74;  American  Print  Works  v.  Lawrence,  21 
N.  J.  L.  248 ;  Carlo  etc.  E.  E.  Co.  v.  Troui^  32  Ark.  17 ;  Penn- 
sylvania E.  Co.  V.  First  German  Lutheran  Congregation,  53 
Pa.  St.  445 ;  Gold  v.  Vermont  Cent.  E.  E.  Co.,  19  Vt.  478 ;  and 
authorities  cited  in  Lewis  on  Eminent  Domain,  sec.  311. 
The  action  is  in  the  nature  of  a  proceeding  in  rem:  Wilson 
V.  Hathaway,  42  Iowa,  173;  Costello  v.  Burke,  63  Iowa,  361, 
19  N.  W.  247;  but  for  certain  purposes  it  has  been  denomi- 
nated a  civil  case:  Scott  v.  Lasell,  71  Iowa,  180,  32  N.  W.  322. 
Unless  in  conflict  with  the  local  constitution,  statutes  making 
the  decision  of  the  sheriff^s  jury  or  inferior  tribunal  con- 
clusive are  valid:  City  of  Des  Moines  v.  Layman,  21  Iowa, 
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156;  Appeal  of  Houghton^  42  Cal.  85;  King  y.  City  of  New 
York,  36  N".  ^«^  Y.  182 ;  In  re  State  Eeservation  at  Niagara, 
102  N.  Y.  734,  7  N.  E.  916;  Norfolk  etc.  E.  B.  Co.  y.  Ely, 
95  N.  C.  77.  And  in  such  cases  the  legislature  may  grant  or 
withhold  the  right  of  appeal^  or  impose  snch  conditions  on  its 
exercise  as  it  may  see  fit:  Kundinger  y.  City  of  Saginaw,  59 
Mich.  355,  26  N.  W.  634;  Schwede  y.  Town  of  Bumstown,  35 
Minn.  468,  29  N.  W.  72 ;  Central  Branch  etc.  By.  Co.  y.  Atch- 
ison etc.  By.  Co.,  28  Kan.  325;  Oliyer  v.  Union  Point  etc.  B. 
B.  Co.,  83  Ga.  257,  9  S.  E.  1086;  Meyers  y.  Simms,  4  lowa^ 
500. 

Enongh  has  been  said  to  demonstrate  that  the  remedy  is  a 
special  one,  and  we  turn  now  to  the  power  under  which  it  is 
proyided.    Eminent  domain  is  the  right  or  power  of  a  soyer- 
eign  state  to  appropriate  priyate  property  to  particular  uses 
for  the  purpose  of  promoting  the  general  welfare:  Lewis  on 
Eminent  Domain,  sec.  1;  Noll  y.  Dubuque  etc.  B.  B.  Co.,  32 
Iowa,  66.    In  Mississippi  etc.  Boom  Co.  y.  Patterson,  98  IT. 
S.  406,  Justice  Freed,  in  writing  the  opinion  of  the  court,  said: 
"The  proceeding  to  take  private  property  for  public  use  is  an 
exercise  by  the  state  of  its  soyereign  power  of  eminent  domain, 
and  with  its  exercise  the  United  States,  a  separate  sover- 
eignty, has  no  right  to  interfere  by  any  of  its  departments. 
This  position  is  undoubtedly  a  sound  one,  so  far  as  the  act  of 
appropriating  the  property  is  concerned.    The  right  of  emi- 
nent domain  appertains  to  every  independent  government.    It 
requires  no  constitutional  recognition.    It  is  an  attribute  of 
sovereignty.    The  clause  found  in  the  constitution  of  the  sev- 
eral states  providing  for  just  compensation  for  property  taken 
is  a  mere  limitation  upon  the  exercise  of  the  right.    When  the 
use  is  public,  the  necessity  or  expediency  of  appropriating  any 
particular  property  is  not  a  subject  of  judicial  cognizance. 
The  property  may  be  appropriated  by  an  act  of  the  legislature, 
or  the  power  of  appropriating  it  may  be  delegated  to  private 
corporations,  to  be  exercised  by  them  in  the  '^^^  execution 
of  works  in  which  the  public  is  interested.    But  notwithstand- 
ing the  right  is  one  which  appertains  to  sovereignty,  when  tho 
soyereign  power  attaches   conditions  to  its  exercise,  the  in- 
quiry whether  the  conditions  have  been  observed  is  a  matter 
for  judicial  cognizance.*'    This  is  simply  a  reaflBrmation  of 
wfhat    Chief   Justice    Marshall   said   in    Barron   v.    City    of 
Baltimore,  7  Pet.  243,  as  follows:  'That  the  right  of  emi- 
nent domain  applies  to  every  independent  government.    It  ia 
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an  incident  to  sovereignty^  and  requires  no  constitational  rec« 
ognition/^    The  legislature  cannot,  strictly  speaking^  delegate 
this  power,  but  may  select  such  agencies  to  exercise  it^  and 
may  confer  on  them  such  rights  as  are  not  forbidden  by  the 
constitution.    It  follows,  then,  that  the  power^  except  when 
assumed  by  the  sovereign  itself,  can  be  exercised  only  in  vir- 
tue of  a  legislative  enactment,  and  that  the  time^  manner  and 
occasion  of  its  exercise  are  wholly  in  the  control  of  the  legis- 
lature, except  as  it  may  be  restrained  by  the  fundamental  law: 
Bachelor's  Appeal,  90  Pa.  St.  207;  Swan  v.  Williams,  2  Mich. 
427;  Wilkin  v.  First  Division  of  St.  Paul  etc.  B.  R.  Co.,  16 
Minn.  271  (Gil.  244) ;  Seoombe  v.  SaUroad  Co.,  23  Wall.  108. 
The  authority  must  be  expressly  given,  and  strictly  prusued: 
Creston  Water  Works  Co.  v.  McOrath,  89  Iowa,  502,  56  N. 
W.  680;  Lewis  on  Eminent  Domain,  and  cases  dted.    The 
jurisdiction  is  limited,  and  can  only  be  exercised  in  the  man- 
ner pointed  out  by  statute:  California  Pac  B.  Co.  ▼•  Central 
Pac.  B.  Co.^  47  Cal.  549.    As  the  power  possessed  by  a  rail- 
way company  is  a  delegated  one,  the  legislature  may  impose 
such  conditions  on  its  exercise  as  it  sees  fit,  so  long  as  these 
conditions  are  not  in  violation  of  some  constitutional  limita- 
tion.   As  the  proceeding  is  in  invitum,  it  is  generally  held 
that  the  condemning  party  should  pay  the  costs  not  only  up  to 
judgment,  but  of  an  appeal  lawfully  taken  in  good  faith  by 
the  land  owner,  even  though  such  appeal  be  unsuccessful :  San 
Diego  Land  etc.  Co.  v.  Neale,  88  Cal.  50,  25  Pac.  977.    And 
in  some  jurisdictions  it  is  held  ^^^^  that  the  costs  of  the  ap- 
peal should  be  awarded  the  land  owner  if  the  jury  find  in  his  fa- 
vor for  any  amount,  although  the  same  is  less  than  that  fixed  by 
the  commissioners:    New  Haven  etc.  Co.  v.  Inhabitants    of 
Northampton,  102  Mass.  116;  Owsley  v.  Navigation  Co.,  1 
Wash.  St.  491,  20  Pac.  782;  In  re  New  York  etc.  By.  Co.,  94 
N.  T.  194.    The  matter  of  costs  is  regulated  in  this  state  by 
the  statute  under  consideration,  and  the  only  attack  made 
is  on  that  part  relating  to  attorney's  fees.    As  defendant  con- 
tends that  the  appeal  is  something  apart  from  the  condemna- 
tion proceedings,  we  may  with  profit  quote  the  following  from 
the  decision  in  In  re  New  York  etc.  By.  Co.,  94  N.  Y.  294 :  **But 
the  appeal  •  •  •  •  was  a  continuation  of  the  proceedings  in- 
stituted by  it  [the  railroad  company]  to  ascertain  the  com- 
pensation payable  to  the  land*  owners,  and  to  acquire  their  land 
against  their  will.     In  such  a  case  to  compel  the  land  owners 
to  pay  any  part  of  the  expenses  incurred  by  the  company  for 
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the  purpose  of  ascertaining  the  compensation^  "which  proceed- 
ings were  an  indispensable  condition  of  its  right  to  take  the 
land^  vonld  conflict  with  the  constitutional  right  of  the  land 

owners  to  just  compensation There  is  no  warrant  in 

the  statute  for  allowing  such  costs,  and,  if  there  were,  it  would 
be  a  violation  of  the  constitutional  right  of  the  land  owner.*' 
Just  compensation  is  what  the  statute  aims  at,  and  we  see 
nothing  invalid  in  a  provision  requiring  the  payment  of  an  at- 
torney's fee  to  plaintiff's  attorney  in  the  event  he  is  successful. 
The  object  of  the  law  is  to  make  the  land  owner  whole,  and  to 

reimburse  him  for  any  expenses  he  may  be  to  in  the  pro- 
<!eedings  resxdting  in  the  taking  of  his  land  for  public  use. 
The  railway  company  in  taking  is  not  exercising  a  common- 
law  or  natural  right,  but  a  mere  privilege  conferred  by  the 
legislature  as  a  representative  of  the  sovereign  pow€!)r.  It  need 
not  avail  itself  of  the  privilege  unless  it  wishes,  but,  if  it  does 
do  so,  it  should  be  held  bound  by  all  valid  conditions  imposed 
upon  the  exercise  of  the  power.  Surely,  the  '**  legislature 
may  impose  conditions  on  its  grant  of  power — ^whether  prece- 
dent or  subsequent  is  immaterial,  as  we  view  it — ^f  or,  as  said 
in  the  New  York  case^  they  "are  imposed  in  a  proceeding  to 
ascertain  the  compensation  to  be  paid  the  land  owner.*'  Ooun- 
sel  fees,  under  statutory  authority,  were  allowed  in  the  follow- 
ing cases:  Boston  etc.  B.  Co.  v.  Inhabitants  of  Charlton,  1^1 
Mass.  32,  36  N.  E.  688 ;  Gibbons  v.  Missouri  Pac.  By.  Co.,  40 
Mo.  App.  146 ;  Taylor  v.  Chicago  etc.  By.  Co.,  83  Wis.  645,  53 
N.  W.  855.  Some  of  the  cases  have  gone  so  far  as  to  hold 
that  any  law  which  casts  the  burden  of  the  expense  of  the 
proceedings  on  the  land  owner  is  unconstitutional  and  void: 
See  In  re  New  York  etc.  By.  Co.,  94  N.  Y.  294;  Toledo  etc. 
Co.  V.  Dunlap,  47  Mich.  456, 11  N.  W.  271;  Western  etc.  E.  B. 
Co.  V.  Gross,  31  Hun,  83 ;  Schuylkill  Navigation  Co.  v.  Kittera, 
2  Bawle,  438;  Johnson  v.  Sutliff,  17  Neb.  423,  23  N.  W.  9.  We 
do  not  go  to  this  extent,  for  it  is  not  necessary  to  the  deter- 
mination of  the  case.  In  Frankel  v.  Chicago  etc.  By.  Co.,  70 
Iowa,  427,  30  N.  W.  679,  we  said  however:  "The  costs  are  a 
part  of  the  purchase  price,  as  it  were,  of  these  lands,  being 
added  in  the  damages;  both  together  constituting  the  price 
thereof,  which  the  company  was  required  to  pay.  The  law  as- 
sumes the  costs  as  part  of  the  debt  of  that  company  for  the 
lands.''  If  the  costs  are  a  part  of  the  purchase  price  or  dam- 
ages, the  attomey^s  fees  are  also;  and,  if  a  part  of  the  purchase 
price,  the  statute  imposing  them  is  not  invalid. 
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Returning  to  the  Ellis  case,  on  which  defendant  relies, 
find  that  the  attomey^s  fees  involved  in  that  case  were  imposed 
as  a  penalty  for  failure  to  pay  certain  debts ;  and  it  was  said 
in  that  case:  **But  a  mere  statute  to  compel  the  payment  of 
indebtedness  does  not  come  within  the  scope  of  police  regu- 
lations. The  hazardous  business  of  railroading  carries  with 
it  no  special  necessity  for  the  prompt  payment  of  debts.  That 
is  a  duty  resting  upon  all  debtors ;  and  while  in  certain  cases 
there  may  be  a  peculiar  obligation,  ^**^  which  may  be  enforced 
by  penalties,  yet  nothing  of  that  kind  springs  from  the  mere 
work  of  railroad  transportation.'*  In  the  Atchison  case,  su- 
pra, it  is  said:  ''When  the  legislature  imposes  on  railroad  cor- 
porations a  double  liability  for  stock  killed  by  passing  trains, 
it  says,  in  eflPect,  that  if  suit  be  brought  against  a  railroad  com- 
pany for  stock  killed  by  one  of  its  trains,  it  must  enter  into 
court  under  conditions  different  from  those  resting  on  ordi- 
nary suitors Yet.  this  court  has  unanimously  said  that 

this  differentiation  of  liability — ^this  inequality  of  rights  in  the 
courts — ^is  of  no  significance  upon  the  question  of  constitu- 
tionality.*' This  is  the  pivotal  point  in  the  case,  and  it  is  more 
strongly  emphasized  in  St.  Louis  etc.  E.  E.  Co.  v.  Paul,  173 
U.  S.  404,  19  Sup.  Ct.  Eep.  419,  wherein  it  is  said,  quoting 
from  the  Ellis  case:  "The  statute  arbitrarily  singles  out  one 
class  of  debtors,  and  punishes  it  for  failure  to  perform  certain 
duties— duties  which  are  equally  obligatory  upon  all  debtors; 
a  punishment  not  visited  by  reason  of  the  failure  to  comply 
with  proper  police  regulation,  or  for  the  protection  of  the  la- 
boring classes,  or  to  prevent  litigation  about  trifling  matters, 
or  in  consequence  of  any  special  corporate  privilege  bestowed  hy 
the  state'*  It  is  important  to  note  the  italicized  portion  of  this 
quotation.  But  it  is  said  that  the  statute  is  unconstitutional 
because  it  does  not  impose  the  duty  of  paying  attorney's  fees 
on  all  corporations  exercising  the  powers  of  eminent  domain. 
We  need  not  determine  the  question  of  fact  on  which  this  prop* 
osition  rests,  although  we  are  inclined  to  doubt  the  statement 
in  the  broad  form  in  which  it  is  made.  It  is  sufficient  to  saj 
that  the  statute  imposes  the  duty  on  all  railway  corporations 
which  seek  to  avail  themselves  of  the  benefits  of  the  act.  The 
privilege  is  conferred  on  a  class  on  conditions  which  apply  to 
all  of  that  class,  and  it  is  not  obnoxious  to  either  the  state  or^ 
federal  constitution.  As  said  in  the  Atchison  case:  ''Clasa 
legislation  discriminating  against  some  and  favoring  others  io. 
prohibited,  but  legislation  which  '^^  is  carrying  out  a  public- 
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purpose  is  limited  in  lis  application^  and  if^  within  the  sphere 
of  its  operation^  it  affects  all  peisong  similarly  eitnated^  it  isi 
not  within  the  amendmenf^  See,  aldo,  Iowa  R  Land  Co.  t..« 
Soper,  39  Iowa,  112 ;  Barbier  v.  Connoly,  113  U.  S.  27,  5  Snpu 
Ct.  Eep.  357 ;  Deppe  v.  Chicago  etc.  R  B.  Co.,  86  Iowa,  62  5 
St.  Lonis  etc.  B.  B.  Co.  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct. 
Bep.  419.  Classification  is  certainly  permissible  in  granting 
the  power  of  eminent  domain,  and  it  goes  without  saying  thafc 
the  mere  fact  of  inequality  in  no  manner  determines  the  mat* 
ter  of  constitutionality.  A  law  which  is  confined  in  its  opera* 
tion  to  a  particular  class  is  not  void  as  unequal  class  legisla* 
tion  if  the  differentiation  is  based  on  some  reason  of  publie 
policy,  and  it  applies  to  and  embraces  all  persons  alike  under 
similar  circumstances.  The  legislature  may,  in  its  discretion,, 
classify  persons,  corporations  and  associations,  and  impose  oni 
them  as  a  class  duties  and  liabilities,  or  confer  upon  them  priv* 
ileges  not  conferred  on  the  whole  people  of  the  state.  This  is^ 
of  course,  subject  to  the  supreme  condition  that  the  classifi* 
cation  shall  not  be  arbitrary.  This  right  of  classification  i» 
not  limited  to  matters  connected  with  the  police  power^  hut. 
may  be  exercised  in  all  cases  where  public  interests  and  thor 
due  administration  of  justice  requires:  McAunich  y.  Missis* 
sippi  etc.  E.  B.  Co.,  20  Iowa,  338 ;  Jones  v.  Galena  etc.  B.  B* 
•  Co.,  16  Iowa,  6 ;  Mackie  v.  Central  B.  B.  Co.,  54  Iowa,  540,  6  N* 
W.  623 ;  Minneapolis  etc  B.  B.  Co.  v.  Beckwith,  129  U.  S.  26,  9> 
Sup.  Ct.  Bep.  207 ;  Missouri  Pac.  B.  B.  Co.  v.  Mackey,  127  U.  S:. 
205,  8  Sup.  Ct.  Bep.  1161 ;  St.  Louis  etc.  By.  Co.  v.  Mathews^ 
165  IT.  S.  1,  17  Sup.  Ct  Eep.  243.;  and  Farmers'  etc.  Ins.  Co^ 
V.  Dabney,  62  Neb.  213,  86  N.  W.  1070,  and  cases  cited.  Special 
privileges  were  conferred  on  defendant  in  this  case  not  granteA 
to  other  persons  or  associations,  and,  if  the  rule  be  as  broal 
as  contended  for  by  appellee,  these  privileges  are  void,  because 
defendant  is  granted  certain  prerogatives  not  '^''^  given  to 
others.  The  ready  answer  to  all  this  is  that  all  corporations- 
coming  within  the  purview  of  the  act  are  given  like  privileges^ 
Oiven  equal  privileges,  they  may  not  complain  of  the  burdeaos 
imposed,  provided  they  are  imposed  on  all  entitled  to  use  th^ 
privilege.  The  act  is  not,  in  our  judgment,  vulnerable  to  anj 
of  the  limitations  of  either  the  state  or  federal  constitutions*^ 
But  if  it  were,  we  are  not  prepared  to  hold  that  defendant 
may  take  advantage  of  its  invalidity.  In  Dow  v.  Electric  Co.^ 
68  N.  H.  59,  31  Atl.  22,  the  supreme  court  of  New  Hampshire* 
i:  ''When  a  legislative  grant  of  authority  to  exerdse  the* 
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power  of  eminent  domain  contains  a  condition  that  the  grantee 
shall  pay  more  than  the  value  of  the  property  taken  under  the 
power,  the  grantee  accepting  the  grant  and  exercising  the 
power  cannot  question  the  constitutionality  of  the  conditioiL 
The  defendants  were  authorized  to  flow  plaintifiPs  land  upon 
the  condition^  among  others,  that  they  pay  the  damage  there- 
by done  to  him,  and  fifty  per  cent  in  addition.  •  •  •  •  The 
statute  is  permissive.  It  confers  a  privilege  which  the  de- 
fendants were  at  liberty  to  exercise  or  not,  as  they  saw  fit 
By  their  exercise  of  the  power  conferred,  flowing  the  plaintiffs 
land,  and  applying  for  assessment  and  damages,  they  are  pre- 
cluded from  denying  the  validity  of  the  condition.  The 
question  of  its  constitutionality  under  either  the  federal  or 
state  constitution  is  not  open  to  them:  Pitkin  v.  City  of 
Springfield,  112  Mass.  509;  Deverson  v.  Eastern  B.  B.  Co.,  58 
N.  n.  129,  and  cases  cited ;  Dodge  v.  Stickney,  61  N.  H.  607 ; 
People  V.  Murray,  5  Hill,  468.  The  defendants'  objection  that 
the  statute  is  in  conflict  with  both  constitutions  or  either  of 
them  is  overruled.''  This  case  was  afterward  appealed  to  the 
supreme  court  of  the  United  States,  and  that  tribunal  said: 
''We  agree  with  the  supreme  court  of  New  Hampshire  in 
thinking  that  the  plaintiff  in  error,  by  availing  itself  of  the 
power  conferred  by  the  statute  and  joining  in  a  trial  for  the 
assessment  of  damages,  is  precluded  from  denying  the  ^^^  va- 
lidity of  that  provision  which  prescribes  that  fifty  per  cent 
shall  be  added  to  the  amount  of  the  verdict.  The  act  confers 
a  privilege  which  the  plaintiff  in  error  was  at  liberty  to  exer« 
cise  or  not,  as  it  saw  fit":  See  Electric  Co.  v.  Dow,  166  IT.  S. 
489,  17  Sup.  Ct.  Bep.  645.  This  appears  to  us  to  be  sound 
doctrine,  and,  if  followed,  is  sufficient  to  demand  a  reversal 
of  the  case.  Much  more  might  be  said  in  support  of  the  con- 
clusions reached,  but  this  opinion  has  already  outgrown  proper 
limits. 

The  order  denying  attorney's  fees  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  in  harmony  with  this 
opinion. 

The  CoiuititationjiIlt7  of  Statutes  allowlfl^  an  attomegr's  fee  Is 
considered  in  the  monographic  note  to  DeU  v.  Marvin,  79  Am.  BL 
Rep.  178-186,  and  the  recent  case  of  Blatter  of  Ghapman^  168  N. 
Y.  80,  86  Am.  St  Bep.  665,  61  N.  B.  106w 
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PBACTTICB.  — A  DBMURBHB  TO  A  RBPLTOATION 
BHOTJLiD  BE)  SUSTAINBD  where  it  is  ar^mentatiye  and  In* 
definite  and  does  not  deny  the  material  facts  stated  by  the  defend- 
ant In  his  pleas,    (p.  409.) 

PEAOnOB.— A  PRAYER  TO  THB  CX)URT  TO  RULE  that 
the  Terdict  should  be  for  the  defendant  on  the  agreed  statement 
of  facts  filed  and  the  fieri  facias  and  return  of  the  sheriff  offered^ 
does  not  raise  a  distinct  legal  question,  and  is  so  general  and  in- 
definite  that,  should  the  prayer  be  granted,  there  would  be  nt> 
means  to  determine  upon  what  theory  it  was  founded,    (p.  410.) 

PRACnOB.-ON  A  DBMURRBR  TO  REPLICATION  the 
court  must  search  for  the  first  error  In  the  pleadings,  for  upon 
settled  principle  the  demurrer  will  mount  to  that  error,    (p.  410.) 

SHERIFFS.— THB  PRACTICE  IN  BNGLAND  WHBN  THB 
TITL«B  TO  GOODS  LEVIED  UPON  UNDER  A  FIERI  FACIAS 
WAS  DISPUTED  was  for  the  court,  on  the  suggestion  of  reason- 
able doubt,  to  protect  the  sheriff  by  enlarging  the  time  for  making 
his  return  until  the  right  could  be  tried  between  the  parties,  or 
until  one  of  them  could  give  the  ofllcer  sufficient  indemnity,    (p.  411.) 

A  SHERIFF  IS  ENTITLED  TO  A  BOND  OF  INDEMNITY 
FROM  THE  PLAINTIFF  before  proceeding  further  after  levying 
upon  goods,  the  title  to  which  is  disputed.  If  he  honestly  belieyes 
the  claim  to  be  well  founded.  There  must,  howeyer,  be  some  sub- 
stantial reason  for  the  demand  for  indemnity,  and  the  officer  must 
act  In  good  fiiith  In  making  it    (p.  412.) 

PRACnCB.— THE  PLEA  OF  GENERAL  PERFORMANCE 
TO  A  DECLARATION  assigning  breaches  of  the  condition  of  a 
bond  is  not  allowable,    (p.  418.) 

PRACnCB.— THE  DEFENSE  ON  EQUITABLE  GROUNDS 
PERMITTED  BY  THE  CODE  OF  MARYLAND  cannot  be  pleaded 
where  the  defense  is  one  which  could  have  been  pleaded  at  law. 
(p.  413.) 

(405) 
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Joseph  K.  Boberts  and  Charles  H.  Stanley^  for  the  appel- 
lants. 

Marion  Duckett,  John  B.  Contee^  and  E.  Dent^  for  the  ap- 
pellees. 

•*  McSHERRT,  C.  J.  This  is  a  suit  upon  the  official  bond 
•of  a  former  sheriff  of  ^*  Prince  George's  county.  The  facts 
upon  which  the  questions  presented  by  the  record  arise  are  as 
follows:  On  the  first  of  May^  1899^  a  writ  of  fieri  facias  was 
issued  out  of  this  court  and  directed  to  the  sheriff  of  Prince 
Creorge's  county  commanding  him  that  of  the  goods  and  chat- 
-tels,  lands  and  tenements  of  Jemima  C.  Quynn  and  others, 
ilie  cause  to  be  made  the  sum  of  three  hundred  dollars  and  fifty- 
five  cents,  costs  adjudged  by  this  court  to  be  recovered  by 
Allen  W.  Mallery  and  others  against  the  said  Jemima  C. 
<2uynn  and  others  in  a  cause  then  lately  depending  in  this 
i^court.  In  execution  of  that  writ  the  sheriff,  on  May  16th  and 
:i7di,  levied  upon  what  is  stated  in  his  return  to  have  been 
3Irs,  Quynn's  estimated  share  or  interest  in  certain  tobacco 
crops,  then  in  five  different  barns,  which  were  in  the  possession 
of  other  persons,  possibly  tenants  of  Mrs.  Quynn;  and  on 
June  17th,  he  also  levied  on  two  horses,  a  carriage  and  har- 
xiess.  When  these  levies  were  made  the  sheriff  was  notified 
l)y  Mrs.  Quynn  that  the  property  seized  by  him  did  not  belong 
Tto  her  in  her  own  right,  but  that  she  held  it  as  trustee  under 
the  will  of  her  late  husband  in  trust  for  herself  and  her  chil- 
dren. She  warned  the  sheriff  that  if  he  removed  or  sold  the 
property  she  would  sue  him  and  the  surety  on  his  bond. 
Thereupon  the  sheriff  notified  the  counsel  of  Mallery  of  the 
vclaim  and  the  threats  of  Mrs.  Quynn,  and  not  desiring  to  in- 
-cur  the  costs  and  expenses  of  a  litigation  demanded  from  the 
<;ounsel  of  Mallery  a  bond  of  indemnity  to  protect  himself  ^ 
ragainst  loss  in  the  event  of  his  being  sued  for  executing  the 
^Tit.  The  counsel  of  Mallery  refused  to  give  a  bond  of  in- 
demnity, but  assured  the  sheriff  that  the  claim  of  Mrs. 
<Juynn  was  unfounded.  The  sheriff  then  made  return  to  the 
♦circuit  court  for  Prince  George's  county,  to  which  court  the 
vwrUi  of  fieri  facias  was  returnable,  that  he  had  levied  as  per 
-.schedule  appended,  but  had  ''not  sold  for  want  of  indemnify- 
:ing  bond.  Said  bond  having  been  asked  for  of  John  B.  Con- 
:tee^  attorney,  and  not  given.''  Nothing  further  seems  to  have 
ibeen  done  until  October  26th,  upon  which  day  Mallery  by  his 
«<»oun8el  filed  a  petition  in  the  circuit  court,  •*  and  after  set- 
;ting  forth  a  statement  as  to  the  issuance  of  the  writ,  the  levy 
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thereunder  and  the  demand  of  a  bond  of  indemnity^  he  averred 
that  the  demand  of  the  sheriff  for  a  bond  of  indemnity  was 
frivolous,  and  without  just  reason,  right  or  cause ;  and  he  then 
took  issue  with  the  sheriff  as  to  the  latter's  right  to  demand 
such  indemnity  under  the  facts  and  circumstances  and  upon 
the  grounds  relied  on  by  the  sheriff.  The  petition  concluded 
with  a  prayer  that  a  copy  of  the  petition  might  be  served  on 
the  sheriff  and  Mrs.  Quynn,  and  that  an  order  might  be  passed 

setting  *'the  matter''  down  for  hearing  on  the  day  of 

,  1899.  Upon  the  petition  an  order  was  passed  di- 
recting '^that  the  matter  herein  involved  of  the  sheriffs  right 
to  demand  of  the  plaintiffs  an  indenmity  bond  before  selling 
the  property  returned  levied  upon  by  him  in  this  cause,  be  set. 
for  hearing  on  the  31st  of  October,  1899,'*  provided  a  copy 
of  the  petition  and  order  were  served  upon  the  sheriff  and  the 
defendants  Ihree  days  prior  to  the  above-named  date.  The 
sheriff  admitted  service  of  the  order,  but  the  order  was  not 
served  upon  Mrs.  Quynn.  On  October  31st,  the  sheriff  an- 
swered the  petition  by  filing  a  copy  of  the  return  he  had  pre- 
viously made,  and  which  has  already  been  alluded  to.  Noth- 
ing further  was  done  by  either  party,  and  the  matter  seems  to 
have  dropped.  The  answer  of  the  sheriff  was  not  excepted  to 
as  insuiBcient;  it  was  not  traversed,  and  no  evidence  was  ad- 
duced to  show  that  the  averments  of  the  petition  were  well 
founded.  On  May  31,  1900,  this  suit  was  brought  against 
the  sheriff  and  the  surety  on  his  official  bond.  The  breach  of 
the  condition  of  the  bond  assigned  in  the  declaration  is  the 
neglect  of  the  sheriff  to  sell  the  property  levied  on  by  him  and 
his  neglect  '*to  make  return  thereof  to  the  court."  To  this 
declaration  the  defendants  pleaded  three  pleas.  The  first  was 
performance.  The  second  was  in  confession  and  avoidance. 
It  admitted  the  issuance  of  the  writ,  the  levy  thereunder,  and 
the  failure  to  sell,  but  set  up  the  claim  made  by  Mrs.  Quynn 
that  she  did  not  own  in  her  own  right  the  property  levied  on, 
but  held  it  in  trust  under  the  will  of  her  late  husband.  The 
plea  asserted  the  willingness  of  the  ^  sheriff  to  make  the  sale 
upon  being  indemnified  and  protected  either  by  a  bond  of  in- 
demnity or  upon  being  satisfied  by  competent  legal  advice  that 
he  could  lawfully  seize  upon,  take,  sell  or  dispose  of  the  prop- 
erty in  satisfaction  of  the  execution.  The  plea  further  stated 
that  the  sheriff  had  requested  the  plaintiff  to  protect  and  in- 
demnify him,  and  it  averred  that  the  plaintiff  "failed  and  ab- 
solutely refused  to  indemnify,  agree  to  protect  or  satisfy'*  the 
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cheriflf  in  the  performance  of  his  duty,  and  asserted  that  the 
plaintiff  insisted  that  the  sheriff  should,  at  the  risk  of  himself 
and  his  surety,  proceed  to  sell  the  property  levied  on,  *T)ut  the 
said  defendant,  Benjamin  F.  Eobey,  honestly  believing  that 
the  said  property  was  not  the  property  of  either  of  said  de- 
fendants in  the  execution,  did  not  sell  the  same,  but  desiring 
to  protect  the  plaintiffs  ....  returned  said  execution,  show* 
ing  the  levy  or  schedule  of  said  property.^'  The  third  plea 
presents  precisely  the  same  facts  by  way  of  equitable  defense. 
Issue  was  joined  on  the  first  plea,  and  a  replication  was  filed 
to  the  second  and  third  pleas. 

It  is  quite  difficult  to  determine  precisely  what  this  replica- 
tion is.  It  begins  by  admitting  distinctly  and  in  terms  the 
allegations  of  the  pleas^  and  then  proceeds  to  deny  what  had 
been  admitted,  instead  of  being  confined  to  a  traverse  of  the 
traversable  allegations  of  the  pleas.  The  replication  admits 
that  a  bond  of  indemnity  had  been  demanded  and  had  not 
been  furnished,  but  it  denies  that  the  plaintiff  ''did  not  give 
the  said  sheriff  the  other  alternative  of  his  demand,  to  wit, 
the  advice  of  a  competent  attorney  that  he  could  take  and  sell 
said  property  so  levied  upon.  On  the  contrary,  the  plaintiffs 
aver  they  informed  the  sheriff  what  he  well  knew  without  the 
advice  by  the  said  John  B.  Contee  and  Marion  Duckett,  Esqs., 
of  this  bar,  that  Mrs.  Quynn's  claim  of  title  and  threats  of  suit 
as  above  set  out  in  defendant's  pleas  were  predicted  upon  title 
in  herself,  as  trustee  under  the  will  of  John  Bowling,  de* 
ceased,  and  that  however  futile  her  claim  of  title  as  trustee  for 
her  children  might  be,  the  fact  was  and  is  that  the  property 
so  levied  upon  and  scheduled  in  said  pleas  was  never  covered 
by  said  will,  was  never  the  testator's  property,  but,  on  the  con- 
trary, **  was  the  sole  and  exclusive  property  of  Jemima  C. 
Quynn,  which  she  acquired  from  her  father  in  her  own  right 
and  in  fee  simple,  •  •  •  •  and  that  said  property  could  have 
been,  and  should  have  been,  seized  and  sold  under  said  writ"; 
and  that  the  sheriff  had  no  right  to  demand  a  bond  of  indem- 
nity ''and  a  bond  for  seizure  and  sale  of  such  property;  trust 
property  which  was  demanded  by  the  sheriff  in  the  language 
of  the  claim  and  tlireats  of  Mrs.  Quynn  would  have  been 
nugatory  and  idle.*'  This  replication  was  demurred  to.  The 
demurrer  was  overruled,  and  then  a  rejoinder  was  filed  and 
issue  was  subsequently  joined.  The  case  was  submitted  to 
the  court  upon  an  agreed  statement  of  facts,  but  not  upon  a 
case  stated.    A  prayer  was  presented  by  the  defendants,  ask-^ 
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ing  the  ocmrt  to  role  as  law  that  the  verdict  should  be  for  the 
defendants.  This  prayer  was  rejected  and  an  exception  was 
taken.  Judgment  was  entered  in  favor  of  the  plaintiffs  for  the 
penalty  of  the  bond  to  be  released  on  payment  of  the  sum  for 
which  the  fieri  facias  had  been  issued.  From  that  judgment 
this  appeal  was  taken. 

We  have  been  compelled  to  set  out  the  pleadings  with  more 
than  ordinary  detail,  because  of  their  peculiarity.  There  are^ 
strictly  speaking,  two  questions  on  the  record,  and  they  are: 
1.  Whether  the  trial  court  was  right  in  overruling  the  de- 
murrer to  the  replication;  ^d  2.  Whether  the  ruling  by 
which  the  defendant's  prayer  was  rejected  was  correct. 
Neither  of  these  questions  distinctly  or  directly  presents  the 
proposition  which  was  discussed  at  the  bar;  but  as  that  prop- 
osition underlies  the  whole  case,  and  must  ultimately  be  dis- 
posed o^  it  will  be  dealt  with  in  considering  the  sufficiency  of 
the  defendant's  pleas,  because  it  will  incidentally  arise  in  that 
way.  The  sufficiency  of  those  pleas  may  be  examined  under 
the  demurrer  to  the  plaintiff's  replication.  If  the  ^leas  are 
bad  and  present  no  defense,  there  would  be  no  reversible 
error  in  the  ruUng  on  the  demurrer  to  the  replication,  even 
though  that  ruling  were  wrong,  because  the  demurrer  would 
mount  to  the  first  error  in  the  pleading,  and  would  justify  a 
judgment  against  the  party  committing  that  error. 

^^  The  replication  to  the  second  and  third  pleas  was  mani- 
festly bad.  It  was  argumentative  and  indefinite.  If  the  plain- 
tiffs disputed  the  legal  sufficiency  of  the  pleas,  they  should 
have  demurred  to  them.  If  they  denied  the  facts  relied  on 
in  the  pleas  in  avoidance  of  the  breaches  set  forth  in  the  dec- 
laration they  should  have  traversed  them. 

The  pleas  alleged  that  Mrs.  Quynn  claimed  that  the  prop- 
erty levied  on  was  not  hers  and  that  the  sheriff  honestly  be- 
lieved her  claim  to  be  valid,  and  that  he  thereupon  demanded 
a  bond  of  indemnity  or  to  be  satisfied  by  competent  legal  ad- 
vice that  he  could  safely  make  sale  of  the  property;  and  that 
no  bond  was  given  and  the  plaintiffs  did  not  satisfy  the  sheriff 
of  his  right  to  make  the  sale.  The  replication  does  not  flatly 
meet  these  averments  except  by  admitting  that  the  plaintiffs 
refused  to  give  the  bond  of  indemnity,  but  it  undertakes  to 
deny  the  other  allegations  in  an  indirect  and  an  argument- 
ative way,  and  concludes  by  asserting  that  the  pleas  do  not 
aver  performance  by  the  sheriff  of  his  official  duty,  when 
in  fact  they  were  intended  to  show,  not  a  performance,  but 
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an  excnse  for  not  performing  his  duty  to  execute  the  writ 
The  honesty  of  the  sheriflFs  belief  is  not  traversed  except  in- 
f  erentially,  though  that  averment  was  a  material  element  to 
the  validity  of  the  defense  made  by  the  pleas.  There  was 
consequently  error  in  overruling  the  demurrer  to  the  replica- 
tion. 

There  was  no  error  in  rejecting  the  prayer  set  out  in  the 
first  exception.  The  prayer  is  in  these  words:  *The  defend- 
ants pray  the  court  to  rule  as  law  that  the  verdict  should  be 
for  the  defendants  on  the  agreed  statement  of  facts  filed  and 
fieri  facias  and  return  of  the  sherifE  offered.'^  Apart  from 
>the  fact  that  the  bill  of  exceptions  does  not  incorporate  the 
statement  of  facta  either  by  express  or  inferential  reference, 
and  therefore  does  not  permit  that  statement  to  be  looked 
to  in  dealing  with  the  prayer,  the  prayer  could  not  have  been 
granted  in  any  event.  It  does  not  raise  a  distinct  legal  ques- 
tion. It  is  too  general  and  indefinite,  and  had  it  been  granted, 
there  would  have  been  no  possible  way  to  determine  upon 
what  theory  it  was  founded.  There  is  a  broad  difference  be- 
tween a  prayer  ^^  which  is  a  demurrer  to  the  evidence  and 
a  prayer  which  is  defective,  because  too  general.  This  dif- 
ference has  often  been  pointed  out:  Western  Maryland  R.  B. 
Co.  V.  Carter,  59  Md.  306;  Shipley  v.  Shilling,  66  Md.  558, 
8  Atl.  355 ;  Hobbs  v.  Batory,  86  Md.  68,  37  AU.  713.  In  the 
case  last  cited  a  prayer  in  almost  the  precise  words  of  that 
now  under  review  was  held  to  be  too  general  and  therefore 

defective. 

The  substantial  proposition  involved  in  the  case  and  the 
one  discussed  at  the  argument  has  not  been  directly  raised. 
The  rejected  prayer  was  framed  to  present  it,  but  failed  to  do 
60,  because  of  its  structural  defect.  Incidentally,  the  propo- 
sition is  encountered  in  another  way.'  Upon  looking  to  the 
demurrer  filed  to  the  replication  it  becomes  our  duty  to  search 
for  the  first  error  in  pleading  as,  upon  settled  principles,  the 
demurrer  will  mount  to  that  error.  The  application  of  that 
rule  requires  that  each  of  the  pleadings  preceding  the  replica- 
tion should  be  examined.  We  must  consequently  inspect  the 
pleas  to  ascertain  whether  they  present  a  good  defense  if  the 
facts  averred  in  them  are  true.  In  making  that  inspection 
we  meet  the  precise  proposition  which  underlies  the  case,  and 
it  is  this:  Has  a  sheriff,  under  the  circumstances  here  pre- 
sented, the  lawful  right  to  demand  a  bond  of  indemnify  before 
proceeding  to  execute  a  writ  of  fieri  facias? 
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In  England^  whenever  the  property  in  the  goods  levied  on 
under  a  fieri  facias  was  disputed — ^which  frequently  happened 
on  a  commission  in  bankruptcy  and  otherwise — ^the  court,  on 
the  suggestion  of  a  reasonable  doubt,  would  protect  the  sheriff, 
by  enlarging  the  time  for  making  his  return  till  the  right  could 
be  tried  between  the  contending  parties,  or  till  one  of  them 
would  give  the  sheriff  a  sufficient  indemnity.  The  rule  for 
this  purpose  was  a  rule  to  show  cause:  2  Tidd's  Practice, 
1017;  Ledbury  v.  Smith,  1  Chit.  294;  Burr  v.  Preethy,  1 
^ing.  71;  Bemasconi  v.  Fairbrother,  7  Bam.  &  C.  379.  In 
the  last  cited  case  Lord  Tenterden,  C.  J.,  said:  *'The  court 
will  give  the  sheriff  all  the  protection  due  to  a  public  officer 
when  he  acts  bona  fide  within  the  scope  of  his  duty ;  and  as  be- 
tween the  sheriff,  a  judgment  creditor  and  the  ^  assignee  of 
a  bankrupt,  it  will  always  take  care  that  the  sheriff  shall  not 
be  made  an  instrument  of  trying  at  his  own  expense  the  val- 
idity of  a  commission.'*  When  property  levied  on  is  claimed 
by  another,  *Hhe  proper  course,'*  says  Mr.  Evans  "is  for  the 
sheriff  to  do  nothing,  but  apply  to  the  court  to  give  him 
time  to  return  the  writ,  until  one  or  the  other  party  consents 
to  give  a  proper  indemnity  bond**:  Evans*  Practice,  1st  ed., 
369.  And  Mr.  Poe,  in  his  admirable  work  on  Pleading  and 
Practice,  states  that  when  the  goods  which  the  sheriff  had 
been  instructed  to  seize  are  claimed  by  a  third  party,  "who 
threatens  to  sue  him  if  he  seizes  them,  he  may  very  properly 
refuse  to  proceed  further  until  the  question  of  ownership  is 
determined,  or  until  he  is  indemnified  against  all  damages 
to  which  he  may  become  liable  by  executing  the  writ.  If 
tiie  plaintiff  refuses  thus  to  indemnify  him,  he  should  make  a 
return  to  the  court,  setting  out  the  facts  fully  and  asking  to 
have  the  time  enlarged  for  the  execution  of  the  writ  until  in- 
demnity is  given**:  Poe's  Practice,  sec.  683.  As  early  as  the 
case  of  Jessup  v.  Brown,  2  Gill  &  J.  404,  decided  in  1830,  this 
court  recognized  the  right  of  the  sheriff  to  demand  a  bond  of 
indemnity  when  the  ownership  of  the  property  levied  on  was 
disputed;  and  in  that  case  the  time  for  returning  the  writ  of 
fieri  facias  was  extended  so  that  the  bond  might  be  furnished, 
though  the  court  declined  to  lay  down  any  general  rule  on 
the  subject.  In  Marsh  v.  Gold,  2  Pick.  289,  Chief  Justice 
Parker  stated  that  "an  officer  called  upon  to  serve  a  precept 
either  by  attaching  property  or  arresting  the  person,  if  there 
be  any  reasonable  grounds  to  doubt  his  authority  to  act  in 
the  particular  case,  has  a  right  to  ask  for  an  indemnity.    He 


412  American  State  Bepobts,  Vol.  89.    [Marjiaad, 

is  not  obliged  to  serve  process  in  civil  actions  at  his  own  peril, 
when  the  plaintiff  in  the  suit  is  present  and  may  take  the  re- 
sponsibility upon  himself.  And  it  has  been  decided  that  the 
sheriff  has  a  right  to  require  indemnity  of  the  creditor^  when 
he  shall  be  directed  to  attach  chattels,  the  property  in  which 
may  be  questionable:  Marshall  v.  Hosmer,  4  Mass.  63.'* 
Numerous  other  cases,  both  American  and  English,  might  be 
cited  in  support  of  this  doctrine  but  it  is  not  deemed  neces- 
sary to  do  so. 

^^  It  may  be  considered  as  settled  in  this  state  that  a 
sheriff,  when  a  third  party  confronts  him  with  a  claim  of 
ownership  to  property  levied  on  by  him  as  the  property  of 
the  defendant,  may,  if  he  honestly  believes  the  claim  to  be 
well  founded,  lawfully  demand  from  the  plaintiff  a  bond  of 
indemnity  before  proceeding  to  sell^  but  he  should  make  m 
return  to  the  court,  setting  forth  the  circumstances  which 
caused  him  to  delay  the  execution  of  the  writ.  There  must, 
of  course,  be  some  substantial  reason  for  the  demand  of  in- 
demnity, and  the  sheriff  must  act  in  good  faith  in  making 
the  demand.  An  arbitary  or  capricious  refusal  to  execute  the 
writ,  unless  indemnified,  would  afford  no  justification  for  not 
executing  it.  If  there  is  a  reasonable  doubt  as  to  the  owner- 
ship of  the  property  levied  on,  the  sheriff  ought  not  be  re- 
quired to  solve  that  doubt  at  his  own  peril;  but  the  judg- 
ment creditor  should  assume  the  risk  and  furnish  an  ade- 
quate indemnity.  This  is  both  reasonable' and  just,  and  im- 
poses no  needless  burden  on  the  creditor. 

The  allegations  of  the  second  plea  bring  the  course  pur- 
sued by  the  sheriff  clearly  within  the  principle  just  stated, 
and  if  the  facts  as  pleaded  be  true,  they  furnish  a  complete 
defense  to  the  suit.  The  case  is  not  before  us  in  such  a  way 
as  to  permit  us  to  pass  on  the  facts  at  all.  The  agreed  state- 
ment of  facts  takes  the  place  of  evidence  offered  in  the  usual 
way,  and  does  nothing  more — ^it  stands  for  what  could  have 
been  proved  by  oral  or  documentary  evidence,  and  whether 
the  facts  thus  stated  sustain  the  plea  is  a  question  upon  which 
we  can  pass  no  judgment.  Nor  can  we  determine,  under  the 
rejected  prayer,  whether  there  was  any  legally  sufficient  evi- 
dence to  support  the  verdict.  Had  the  cause  been  submitted 
on  a  case  stated,  a  different  situation  would  have  been  pre- 
sented: Salfner  v.  State,  84  Md.  299,  35  AtL  885. 

The  first  plea — ^the  plea  of  general  performance — ^was  bad» 
and  should  have  been  so  ruled  under  the  demurrer  to  the  rep- 
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lication.  A  plea  of  general  performanoe  to  a  declaration 
assigning  breaches  of  the  condition  of  a  bond  is  not  allow- 
able :  Shriver  v.  State,  65  Md.  284,  4  AU.  679.  The  ^  third 
plea  was  also  bad  and  ought  to  have  been  so  held  on  the  de- 
murrer to  the  replication.  It  undertook  to  rely  by  way  of 
defense^  on  '^equitable  grounds/'  upon  identically  the  same 
facts  depended  on  in  the  second  plea  to  make  out  a  legal  de- 
fense. That  cannot  be  done.  The  statute  (Code,  art.  75, 
sees.  83,  84,  85  )  which  allows  defenses  on  equitable  grounds 
was  intended  to  permit  a  defendant  to  plead  many  defenses 
valid  in  equity,  but  not  previously  available  at  law:  Taylor  v. 
State,  73  Md.  222,  20  Atl.  914.  A  defense  which  is  a  good 
defense  at  law  cannot  be  pleaded  on  equitable  grounds/ be- 
cause it  is  only  such  a  defense  as  oould  not  formerly  have 
been  pleaded  at  law  that  is  now  let  in  on  equitable  grounds. 
As  the  second  plea  is  a  good  plea  at  law,  it  is  obvious  that 
the  same  facts  cannot  be  set  up  as  an  equitable  defense  in 
the  third  plea. 

Because  of  the  error  we  have  indicated,  viz.,  the  overruling 
of  the  demurrer  to  the  replication,  the  judgment  must  be 
reversed  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  above  and  below  and  new 
trial  awarded. 


07  THB  BIGHT  07  THE  8HBBI77  TO  INDBKNITY  WHII«B 
EHGAOED  IN  THE  EZECXmON  07  OIVIL  VBOOESB^ 

Z.    Denying  Bight  to  Indemnity. 

U.    Under  the  English  Practice. 

ITT.    The  Differences  Between  the  Amerieaa  and  the  Engllah 
Bnle. 

IV.    When  and  How  Indemnity  most  be  Demanded. 

V.    The  Amount  of  the  Indemnity. 

VI.    Against  What  Acts  an  Officer  may  Bequire  Indemnity. 

Vn.    Writs  in  the  Enforcement  of  Which  Indemnity  may  be  Be- 
quired. 

Z.  Denying  Bight  to  Indemnity.^Itf  at  least  one  state  It  has 
been  affirmed  that  an  officer  charged  with  the  execution  of  a  writ 
requiring  him  to  levy  upon  property  must  proceed  at  his  peril* 
and  can  by  no  means  relieve  himself  ftom  liability*  though  he  has 
reasonable  doubt  whether  the  property  which  he  is  asked  to  seize 
belonged  to  the  defendant  In  execution.  Thus,  lor  Bradley  v.  Hollo- 
way,  28  Ma  150,  it  was  said:  "By  the  common  law  the  sheriff  Is 
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bouDdi  when  he  receives  an  execution,  to  make  reasonable  Inquiry 
to  ascertain  If  the  defen^lant  has  any  property  in  his  county  sub* 
ject  to  levy,  and  If  he  finds  the  defendant  is  In  possession  of  any, 
whether  It  is  claimed  by  a  third  person  or  not,  he  will  be  liable 
to  the  plaintiff  In  an  action  for  a  false  return  If  he  falls  to  levy* 
and  the  burden  of  proof  will  fall  on  him  to  show  that  such  prop- 
erty was  not  in  fact  subject  to  execution.  If,  on  the  other  hand, 
he  makes  a  levy,  and  the  goods  do  not  belong  to  the  defendant, 
he  is  liable  to  the  owner  in  an  action  of  trespass.  Though  the 
owner  may  assert  his  title  in  the  most  solemn  form  and  exhibit 
proof  of  It  to  the  officer,  the  latter  cannot  require  indemnity  from 
the  plaintiff,  who  may  fold  his  arms  and  say  to  the  sheriff,  'Do 
your  duty  at  your  peril.'  In  this  dilemma,  liable  on  the  one 
hand  to  atf  action  for  a  false  return,  and  on  the  other  to  an  action 
for  trespass,  the  sheriff  must  judge  for  himself  both  the  law  and 
the  facts."  It  is  true  that  the  case  bef<»e  the  court  was  not  one 
In  which  the  sheriff  had  sought  to  be  indemnified  before  proceed- 
ing with  his  writ,  and  henX!e,  whatsoever  was  said  by  the  court 
respecting  the  right  to  Indemnity  was  a  mere  dictum,  but  It  is  re- 
markable that  a  dictum  so  clearly  and  emphatically  misstating  an  In- 
disputable common-law  rule  could  ever  have  existed.  The  tendency 
thus  manifested  by  this  court  to  misstate  the  law  upon  the  sub- 
ject is  one  from  which  it  has  apparently  not  yet  recoyered,  as  we 
shall  hereafter  show.  Its  later  decisloos.  It  Is  true,  do  not  deny 
the  common-law  rule  to  be  as  we  shall  hereafter  state,  but  thejr 
limit  its  application  and^  in  effect,  prevent  its  beneficial  use.  Thus, 
where  an  officer  proceeding  under  an  attachment  upotf  the  clain^ 
of  a  third  person  to  the  property  demanded  that  the  plaintiff  exe- 
cute a  bond  of  indenmlty,  and,  on  his  refusal  to  do  so,  released 
the  property  attached,  the  court  held  him  liable,  on  the  ground 
that  the  statute  of  the  state  had,  lor  express  terms^  provided  for 
such  indemnity  In  the  case  of  an  officer  acting  under  an  execution, 
without  speaking  of  the  question  of  atta^hmenrt  thus  indicating  tbe 
legislative  intention  that  while  acting  under  an  attechment  he  pro- 
ceeded at  his  peril;  and  the  court  Inclined  to  the  view  that,  even  If 
the  officer  had  been  acting  umler  a  writ  of  execution,  he  should  have 
either  held  an  Inquest  to  determine  the  title  to  the  property,  or 
have  brought  the  matter  before  the  court  Issuing  the  writ,  and 
that  he  could  not  underteke  to  decide  for  himself  whether  he  would 
proceed:  State  y.  Koonti,  88  Ma  823;  State  v.  Baybum,  22  Ho. 
App.  808. 

H.  Under  the  English  Praotioe  there  were  two  modes  of  pio- 
cedure  open  to  the  sheriff  when  a  reasonable  doubt  exlstsd  In  t«- 
gard  to  his  right  to  seise  or  hold  property  under  execotton,  and  he 
desired  to  avoid  both  the  responsibility  of  retomlng  nulla  bona, 
and  the  xesp<MislMllty  of  seising  or  holding  the  property.  The  flmt 
mode  which  we  shall  describe  was  much  more  effective  than  the 
other.    It  consisted  in  deuMinding  indemnity  from  the  plaintiff  for 
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seizing  and  selling  the  property,  and  from  tbe  claimant  for  releas- 
ing it.  The  demand  being  refused  by  both  parties,  the  officer  made 
an  application  to  the  court  out  of  which  the  writ  Issued.  Be 
showed  to  the  court  that  disputes  In  reference  to  the  title  existed, 
ami  that  both  parties  had  refused  to  indemnify  him  for  proceed- 
ing. It  was  discretionary  with  the  court  whether  or  not  it  would 
interpose  for  his  protection.  But  this  discretion  seems  always  to 
have  been  exercised  in  his  favor,  whenever  it  appeared  that  the 
doubts  la  regard  to  the  title  were  reasonable,  and  the  motives  and 
conduct  of  the  officer  in  demanding  indemnity  were  characterized 
by  good  faith,  and  were  free  from  all  suspicion  of  a  desire  to 
oppress  either  party,  or  to  evade  the  performance  of  official  duty. 
The  method  of  protecting  him  was  by  making  an  order  enlarging 
the  time  for  the  return  of  the  writ  The  length  of  time  granted 
by  the  court  varied  according  to  the  exigencies  of  each  particular 
case.  Sometimes  the  officer  was  allowed  only  such  an  extension 
of  time  as  enabled  him  more  thoroughly  to  satisfy  himself  as  to 
the  title;  sometimes  he  was  authorized  to  wait  until  the  title  was 
settled  by  litigation  in  another  court;  and  sometimes  "the  court 
granted  a  rule  for  enlarging  the  time  for  the  sheriff  to  make  his 
return  from  term  to  term,  until  the  sheriff  should  be  Indemnified": 
Watson  on  Sheriffs,  195-197;  Veusibles  v.  Wilks,  4  J.  B.  Moore,  339; 
Thurston  v.  Thurston,  1  Taunt.  120;  Ledbury  v.  Smith,  1  Chit  2M: 
Rex  V.  Sheriff  of  Devon,  1  Chit  643;  Shaw  v.  Tunbridge,  2  W. 
Black.  1064;  Burr  v.  Freethy,  1  Bing.  71,  6  J.  B.  Moore,  79;  Wells 
V.  Pickman,  7  Term  Rep.  174;  MacGeorge  v.  Birch,  4  Taunt  585; 
King  V.  Bridges,  7  Taunt  294,  1  J.  B.  Moore,  43;  Btchells  v.  Lovatt 
9  Price,  54. 

TTT  The  Differences  Between  the  American  amd  the  English 
Unle. — Statutes  have  been  enacted  in  man^  of  the  United  States 
determining  the  circumstances  In  which  officers  may  demand  bonds 
of  indemnity:  Freeman  on  Executions^  8d  ed.,  p.  1566.  In  the 
absence  of  such  statutes,  It  is  very  clear  that  our  courts,  in  proper 
cases,  will  Interpose  to  relieve  sheriffs  by  enlarging  the  time  for 
making  their  returns:  Bosley  v.  Fftrquar,  2  Blackf.  61;  Jessop  v. 
Brown,  2  Gill  ft  J.  404;  Fomiquet  v.  Tegarden^  24  Mi8&  96;  Dewey 
V.  White,  65  N.  0.  225;  Spangler  v.  Commonwealth,  16  Serg.  ft  Ri. 
68»  16  Am.  Dec  548;  Hall  v.  Galbralth,  8  Watts,  220;  Miller  v. 
Oommonwealth,  5  Pa.  St  284;  Adair  v.  McDaniel,  1  BaiL  168^  19 
Am.  Dec  664;  Bryan  v.  Bridge,  6  Tex.  148.  As  a  general  rule,  our 
practice  seems  more  favorable  to  the  sheriff  than  the  Bhxglish  prac- 
tice was.  Indemnity  seems  4o  be  conceded  to  the  officer,  not  as 
a  matter  of  discretion  merely,  but  as  a  matter  of  right  Its  re- 
fusal by  the  plaintiff,  where  reasonable  doubt  exists  either  with 
respect  to  the  title  or  to  the  defendant's  right  to  hold  the  prop- 
erty as  exempt  from  execution,  will,  no  doubt  in  many  of 
the  states,  warrant  the  officer  iff  not  seizing  or  not  holding  Uie 
property,  and  be  seed  not  apply  to  the  court  to  enlarge  the  time 
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for  making  his  return:  Mlnter  y.  Blgelow,  9  Port  481;  Plckard 
y.  Peters,  8  Ala.  493;  Second  Nat  Bank  y.  Gilbert,  70  IlL  App. 
251;  Board  y.  Helm,  2  Met  (Ky.)  500;  Robey  y.  State,  94  Md.  61, 
ante,  p.  405,  50  Atl.  411;  Marshall  y.  Hosmer,  4  Mass.  63;  Bond 
y.  Ward,  7  Mass^  123,  5  Am.  I>ec.  28;  Marsh  y.  Gold,  2  Pick.  290; 
Smith  y.  Oicott,  11  Mich.  383;  Perkins  y.  Pitman,  34  N.  H.  261; 
Smith  y.  Osgood,  46  N.  H.  178;  Pierce  y.  Jackson,  65  N.  H.  121, 
18  Atl.  319;  Grouse  y.  Bailey,  10  N.  Y.  Supp.  273,  56  Hun,  646;  Shriver 
y.  Harbaugh,  87  Pa.  St  399;  Patterson  y.  Anderson,  40  Pa.  St  359, 
80  Am.  Dec.  579;  Commonwealth  y.  Van  Dyke,  57  Pa.  St  34; 
Commonwealth  y.  Rooney,  167  Pa.  St  244,  31  Atl.  562;  Saund- 
ers y.  Harris,  4  Humph.  72;  State  y.  Sharp,  2  Sneed,  615;  Huff- 
man y.  Leffell,  32  Gratt  41.  In  one  state  it  has  been  held  that 
the  plaintiff  could  not  bje  required  to  furnish  indemnity,  but 
the  question  was  not  necessarily  presented  for  the  considera- 
tion of  the  court:  State  y.  Sandlin,  44  Ind.  504.  Upon  principle  it 
is  difficult  to  understand  why,  under  such  a  statute,  an  ofQcer  is 
any  less  entitled  to  indemnity  than  at  the  common  law,  except  that 
his  right  to  Indemnity  may  justly  be  held  not  to  arise  because 
of  doubt  howeyer  well  founded,  unless  the  claimant  initiates  some 
proceeding  against  the  officer  within  the  time  required  by  the  stat- 
ute. 

IV.  When  and  How  Indemnity  Uust  be  Demanded.— We  haye 
already  shown  that  the  English  practice,  or  rather  the  books  an- 
dertaklng  to  state  it  declare  that  an  officer,  after  making  a  leyy, 
must  on  becoming  satisfied  that  doubts  exist  regarding  his  rigbt 
to  hold  the  property,  demand  indemnity*  first  of  the  plaintiff 
against  the  consequences  of  holding  the  prc^erty,  and  next  of  the 
claimant  against  the  consequences  of  releasing  it  and,  refusal  be- 
ing made  by  both,  must  apply  to  the  court  for  relief.  Unless  per- 
haps in  Missouri,  some  of  these  formalities  may  be  dispensed  with. 
Pos^bly  in  that  state  it  may  be  held  that  the  demand  must  be 
made  both  of  the  plaintiff  and  of  the  claimant  and  that  if  both 
refuse,  the  officer  must  ask  the  direction  of  the  court  issuing  the 
writ  and  must  not  undertake  to  determine  for  himself  that  be 
will  release  the  property:  State  y.  Koontz,  83  Mo.  323;  State  y. 
Raybum,  22  Mo.  App.  303.  If  these  formalities  are  essential  to 
the  officer's  protection,  it  is  obylous  that  the  right  to  indemnity  can- 
not ordinarily  arise  until  after  a  leyy  has  been  made,  and  hence, 
that  he  must  take  the  risk  of  exposing  himself  either  to  an  action 
of  trespass  or  trover  in  case  the  leyy  or  retention  of  the  property 
is  wrongful,  or,  on  the  other  hand,  to  an  action  by  the  plaintiff 
if  the  officer  refuses  to  make  the  leyy  and  Ib  nx>t  able  to  proye 
that  the  property  which  he  refuses  to  seize  was  not  subject  tfaeretow 
It  is  true  that  after  a  leyy,  where  the  property  still  remains  in  the 
custody  of  the  officer,  the  claimant  may  be  willing  to  accept  its 
return,  and  thereupon  to  exonerate  the  officer  from  all  damages 
resulting  from  its  seizure,  but  it  is  well  known  that  the  claimant 
is  not  obliged  to  do  so^  unless  compelled  by  some  statute,  and  that 
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he  may.  Instead  of  aeeking  or  accepting  a  retam  of  fbe  propertj* 
lecoyer  damagea  resulting  from  tbe  nnanthorized  act  of  tbe  of- 
ficer In  its  original  selznre.  There  are.  Indeed,  American  cases 
which  assert  that  an  officer  is  not  justified  in  malting  a  retnnr 
«f  nulla  bona  because  of  the  refnsal  of  the  plaintlfl  to  Indemnify 
him  for  making  the  levy:  Bosley  y.  Farqnar,  2  Blackf.  61,  and  the 
Missouri  cases  last  dted.  Whether  this  Is  the  appropriate  form  of 
return  when  the  failure  to  make  a  levy  is  due  to  the  refusal  of 
the  plaintiff  to  indemiflfy  the  officer  we  need  not  here  inquire,  but 
we  apprehend  that  there  is  no  doubt  that  the  better  rule,  and  the 
■one  supported  by  the  majority  of  the  American  decisions,  Is,  that 
a  demand  for  indemnity  may  be  made  before,  as  well  as  after, 
a  levy,  and  if  indemnity  is  refused,  that  the  officer,  if  he  has  a 
reasonable  doubt  whether  the  property  is  subject  to  the  writ,  may 
lawfully  decline  to  seize  it,  and  that  his  so  declining  does  not 
render  him  answerable  to  the  plaintiff  for  damages:  Long  y.  Nev- 
ille, 36  Cal.  455,  95  Am.  Dec.  199;  Marsh  y.  Gold,  2  Pick.  290; 
Fomlquet  y.  Tegarden,  24  Miss.  96;  Smith  y.  Osgood,  46  N.  H.  178; 
Chamberlain  y.  Beller,  18  N.  Y.  115;  Commonwealth  y.  Vandyke, 
57  Pa.  St  34;  Eyans  y.  Graham,  87  W.  Ya.  667,  17  S.  B.  200.  It 
is,  therefore,  not,  in  our  judgment,  material  whether  the  demand 
for  indemnity  is  made  before  or  after  the  Icyy,  except  that  the 
date  of  the  demand  may  fix  the  moment  when  the  liability  of  the 
plaintiff  accrues  if  he  accedes  to  it,  and  the  failure  to  make  a 
demand  may  show  that  noi  liability  on  the  part  of  the  plaintiff  ex- 
ists for  acts  done  by  the  officer  without  the  direction  of  the  plain- 
tiff: BuBsell  y.  Walker,  150  Mass.  531,  15  Am.  St  Rep.  239,  23  N. 
B.  383. 

V.  The  Amount  of  Indemnity  to  which  an  officer  is  entitled  is 
not  limited  to  the  yalue  of  the  property  in  question,  but  may  in- 
clude a  sum  sufficient  to  satisfy  all  damages  which  the  officer  may 
suffer  from  the  doing  of  the  act  again'st  which  he  is  indemniHed. 
"In  determining  the  indemnity  to  which  an  officer  is  entitled,  where 
there  is  any  reasonable  doubt  as  to  the  ownership  of  the  goods  or 
their  liability  to  be  taken  on  execution,  that  indemnity  may  in- 
clude damages,  costs,  and  other  legal  expenses,  including  counsel 
fees'':  Russell  y.  Walker,  150  Mass.  531,  15  Am.  St  Bep.  239,  23 
N.  B.  383. 

VI.  Against  What  Acts  an  OfQcer  may  Bequire  Indemnity.^ 
In  our  note  to  Bay  y.  McDeyltt  86  Am.  St  Bep.  564^  we  undertook 
to  state  what  bonds  or  agreements  for  indemnity  were  yalid  and 
what  yoid,  and  in  so  doing  impliedly  showed  the  acts  against  which 
a  sheriff  might  or  might  not  require  indemnity.  He  is  not  entitled 
to  be  indemnified  against  doing  an  act  criminal  in  Itself  or  an  act 
which,  under  the  circumstance8>  he  must  be  charged  with  know- 
ing to  be  wrongful  or  beyond,  or  an  abuse  of,  his  authority,  for 
jigreements  to  do,  or  to  indemnify  against  the  doing  of  acts  within 
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these  clasft'es  are  necessarily  against  public  policy  and  void:  Ffde- 
tuan  on  Bxecntlons;  3d  cd.,  1606;  Prewltt  t.  Garrett,  6  Ala.  128^ 
41  Am.  Dec.  40;  Ives  ▼.  Jones,  26  N.  O.  638,  40  Am.  Dec  421; 
Onmpston  ▼.  Lambert,  18  Ohio  St  81,  61  Am.  Dec.  4i2.  Nor,  on 
the  other  hand,  has  he  any  right  to  shrink  from  the  performance 
of  a  clear  and  unquestionable  official  duty,  or  cither  to  omit  hl» 
performan'ce  because  he  la  Indemnified  against  the  consequence  of 
such  omission:  Cole  y.  Parker,  7  Iowa,  107,  71  Am.  Dec.  439;  Shot- 
well  y.  Hamblln,  23  Miss.  166,  66  Am.  Dec.  83;  Harrington  y. 
Crawford,  61  Ma  App.  221;  Webber  y.  Blunt,  19  Wend.  188,  32 
Am.  Dec.  446;  Denson  y.  Sledge,  13  N.  C.  136;  Barnes  y.  Jackson, 
2  Sneed,  416;  or  to  refuse  performance  because  Indemnity  has  been 
demanded  and  refused.  In  other  words.  If  an  act  Is  necessarily 
rightful  or  necessarily  wrongful  under  the  writ  wltii  the  execu- 
tion of  which  an  office  Is  charged,  he  \s  not  entitled  to  be  Indemni- 
fied, and  any  bond  or  agreement  to  Indemnify  him  must  be  yold, 
either  because  it  Is  against  public  policy  or  Is  not  supported  by  a 
yalld  and  sufficient  consideration.  The  act  must  be  one  concerning 
which  the  officer  entertains  a  reasonable  doubt,  for  if  It  is  one 
which  he  ought  to  know  that  he  must  not  perform,  he  should  re- 
frain, whether  Indemodfied  or  not,  and  If  It  Is  one  which  be  ought 
to  know  he  must  perform,  he  should  do  it  without  exacting  any 
indemnity. 

VII.  Writs,  in  the  Enforcement  of  Which  Indemnity  may  be 
Bequired.— In  one  case  an  Intimation  was  indulged  against  the 
right  of  an  officer  to  be  indemnified  against  disobeying  the  final 
process  of  the  court,  as  though  there  might,  in  this  req;>ect,  be  a 
material  difference  between  an  attachment  or  other  mesne  process 
and  a  writ  of  execution:  Harrington  y.  Crawford,  136  Mo.  467, 
68  Am.  &L  Bep.  663,  38  S.  W.  80.  But  uxiless  some  statute  has 
made  a  distinction,  there  can  be  nt)  difference  between  the  right 
to  indemnity  between  writs  of  attachment  and  of  execution: 
Shrlyer  y.  Barbaugh,  37  Pa.  St  399;  Saunders  y.  Harris,  4  Humph. 
72;  State  y.  Sharp,  2  Sneed,  616;  Huffman  y.  Leffel,  32  Gratt  41; 
nor  between  different  classes  of  writs  of  execution.  If  the  writ 
is  one  concerning  which  the  officer  may  haye  reasonable  doubt 
whether  it  will  Justify  his  doing  the  act,  he  may  require  Indemnity 
to  be  glyen  before  he  proceeds  to  expose  himself  to  liability,  and 
it  Is  not  material  whether  the  act  is  done  in  obedience  to  final 
process  or  to  a  writ  commanding  him  to  seize  property,  to  be  re- 
tained as  security  for  the  satisfaction  of  any  Judgment  which  may 
subsequently  be  rendered  in  the  action.  The  only  difference  be- 
tween writs  of  execution  here  material  is  that  some  of  them  may 
necessarily  constitute  a  Justification  to  the  officer  for  the  act  whidi 
Is  asked  to  be  done  by  him,  and.  If  so,  as  his  doing  it  cannot  ex* 
pose  him  to  liability,  he  cannot  require  a  bond  or  other  agreement 
for  indemnity.  Thus,  In  replevin  an  officer  Is  Justified  in  taking 
the  chattels  described  from  the  possession  ot  the  defendant,  and 
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cannot  be  held  answerable  to  him  nor  to  a  third  person  for  ee 
dolDg,  nor  for  retaining  possessionr,  as  may  be  required  by  the  writ: 
Freeman  on  Executions,  3d  ed.,  sec  254,  1416;  except  when,  at 
in  some  of  the  states,  this  mle  has  been  changed  by  statute  where, 
as  a  consequence,  eat  officer,  in  case  of  reasonable  doubt,  is 
entitled  to  indemnity:  Welter  t.  Jacobson,  7  N.  Dak.  82,  66  Abl 
St  Bep.  632,  73  V.  W.  65.  Under  an  execution  against  the  persea 
of  the  defendant,  or  commanding  an  officer  to  place  the  plaintiff  la 
possefislon  of  certain  real  property,  there  can  be  no  doubt  of  the  • 
duty  of  the  officer  to  arrest  the  person  named  in  the  one  case,  and 
to  place  the  plaintiff  in  possession  in  the  other  as  against  erery 
person  named  in  the  writ;  but  where  there  may  be  a  reasonable 
donbt  respecting  the  person  to  be  arrested  (Marsh  y.  Gold,  2  Pick. 
285)f  or.  whether  the  persosr  found  in  possession  entered  under  the 
defendant,  or  is  bound  by  the  Judgment  (Long  y.  Neyille^  86  CaL 
455k  95  Am.  Dec.  199),  the  officer  is  entitled  to  indemnity  before 
arresting  the  one,  or  dispossessing  the  other.  If  a  writ  is  yoid,  in 
the  extreme  sense  of  the  term,  so  that  it  cannot  protect  an  officer 
in  proceeding  under  it,  he  is  chargeable  with  notice  that  its  execv- 
tton  is  entirely  unauthorized,  and  any  agreement  giyen  to  indem* 
nify  him  for  so  proceeding  is  an  agreentent  for  the  doing  of  a 
known,  unlawful  act,  and  hence  not  enforceable,  because  he  had 
no  right  either  to  demand  or  accept  it:  Ck)lller  y.  Windbam,  27  Ala. 
2»U  ^  Am.  Dec  767. 


POX  T.  STATE. 

[M  Md.  148,  5Q  Ati.  700.] 

CRIMINAIi  LAW— FRAUD  OR  GUILTY  KNOWLDDQH, 
WHBN  NOT  NDCTBSSARY  TO  CONSTITUTE  A  ORIMB.— An  aet 
need  not  be  alleged  in  an  indictment  to  have  been  fraudulently  or 
knowingly  done  if  the  statute  making  it  criminal  does  not  provide 
th&t  fraud  or  guilty  knowledge  shall  be  an  element  of  the  crime. 
Hence  if  a  statute  makes  it  criminal  for  a  person  to  sell,  or  offer 
for  sale,  oleomargarine  to  one  who  asks  for  butter,  an  indictment 
for  selling  need  not  state  that  the  sale  was  fraudulently  made,  or 
that  the  seller  knew  that  the  article  was  not  butter,    (pp.  420,  421.) 

The  indictment  charged  that  the  defendant^  at  a  date  speci- 
fied»  nnlawfully  had  in  his  possession^  with  intent  to  sell^  and 
did  unlawfully  offer  and  expose  for  sale  and  exchange,  and  did 
-nnlawfully  sell  and  exchange  with  one  Charles  Q.  Warren,  six 
pounds  of  a  certain  article,  product  and  compound  made  partly 
mA  of  certain  fats,  oils,  and  oleaginous  substances  and  com- 
ponnds  thereof  not  produced  directly  and  wholly  from  un- 


420  American  Statb  Bepobts,  Vol.  89.     [Maryland, 

adulterated  milk  or  cream,  which  article,  product,  and  com- 
pound was  then  and  there  in  imitation  and  semblance  of  yellow 
butter  produced  from  pure,  unadulterated  Tnillr  and  cream.  The 
second  count  of  the  indictment  charged  that  at  the  date  named 
said  Charles  G.  Warren  asked  of  the  defendant  and  his  servants 
and  agents  for  butter,  whereupon  the  defendant  unlawfully  of- 
fered for  sale  and  sold  to  said  Warren  six  pounds  of  oleomar- 
gaiine,  etc. 

T.  C.  Buddell  and  W.  C.  Smith,  for  the  appellaiit. 

Isidor  Hayner,  attorney  general,  and  Bobert  M.  McLsne^ 
state's  attorney  for  Baltimore  City,  for  the  appellee. 

^**  FOWLEB,  J.  The  traverser  was  indicted  under  the 
act  of  1900,  chapter  496,  codified  as  sections  88  and  90  of 
article  27  of  the  Code  (Supplement  1890-1900,  pages  33  and 
34). 

The  indictment  contains  two  counts,  and  although  the  de- 
murrer ^'^  goes  to  the  whole  of  it  and  to  each  count  thereof, 
yet  no  question  is  seriously  made  to  the  first  count.  It  is 
conceded  by  the  appellant  that  the  first  count  "is  perhaps 
properly  framed/^  We  see  no  objection  to  it,  and  none  hav- 
ing been  pointed  out,  we  conclude  that  inasmuch  as  it  fol- 
lows the  language  of  the  statute  creating  the  offense,  it  ia 
free  from  objection:  1  Bishop^s  Criminal  Procedure,  4th  ed., 
sec.  612;  Dickhaut  v.  State,  85  Md.  464,  60  Am.  St.  Bep. 
332,  37  Atl.  21. 

But  it  is  insisted  that  the  second  count  is  fatally  defec- 
tive. Section  90,  article  27  of  the  Code,  on  which  this  count 
is  framed,  provides  that  any  person  who  by  himself  or  his  agents, 
or  as  the  agent  of  sjiy  other  person,  sells  or  offers  to  any  per- 
son who  asks  for  butter,  any  oleomargarine,  with  or  without^ 
coloring  matter,  shall  be  guilty  of  a  fraud.  The  contention 
is  that  the  indictment  should  have  alleged,  but  did  not  so  al- 
lege, that  oleomargarine  was  "unlawfully  and  fraudulently* 
sold.  The  indictment  alleges  that  the  traverser  did  unlaw- 
fully sell,  etc.,  but  there  is  no  allegation  that  the  sale  was 
fraudulent  as  well  as  unlawful.  Without  the  allegation  of 
fraud  there  can,  the  traverser  contends,  be  no  conviction,  and 
that  the  indictment  is  fatally  defective.  This  riew  is  based 
upon  the  proposition  that  the  statute  prohibits  only  a  fraud- 
ulent sale,  but,  in  our  view,  it  bears  no  such  construction. 
The  plain  language  is  that  whoever  sells  contrary  to  the  pro- 
hibition of  the  statute  shall  be  guilty  of  a  fraud,  and  shall 
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be  fined  one  Imncired  dollars  for  tlie  first  offense  and  impris- 
oned three  months  for  each  subsequent  offense.  Hence, 
whether  the  dealer  knowingly,  willfully  and  fraudulently  sells 
oleomargarine  to  one  who  asks  for  butter^  or  makes  such  sale  in 
ignorance  of  the  fact  whether  the  substance  he  sells  is  oleo- 
margarine, butterine  or  pure  butter,  is  altogether  immateriaL 
Such  a  sale  the  statute  pronounces  a  misdemeanor.  In  a 
word,  the  statute  does  not  provide  that  whoever  fraudulently 
sells,  etc^  shall  be  punished;  but  whoever  sells  (without  the 
use  of  any  qualifying  adjective  whatever)  shall  be  guilty  of 
a  fraud.  We  do  not  understand,  therefore,  why  we  should 
interpolate  the  word  ^'fraudulently*'  into  the  statute  when  the 
legislature  has  omitted  it. 

*^*®  But  it  is  insisted  that  by  the  settled  rules  of  plead- 
ing the  indictment  must  allege  that  the  sale  was  fraudulent  or. 
made  with  intent  to  defraud,  etc  The  rule  however,  in  regard 
to  statutory  crimes  like  the  one  we  are  dealing  with  here  is 
that  only  where  the  technical  words  such  as  '*f  raudulently,*' 
''willfully,'*  "knowingly,**  etc.,  are  used  as  a  part  of  the  descrip- 
tion of  the  offense,  or  as  a  descriptive  element  of  the  offense,  are 
they  necessary  terms  in  the  indictment:  Wharton's  Criminal 
Pleading  and  Practice,  sees.  255,  269 ;  Kearney  v.  State,  48  Md* 
23;  Davis  v.  State,  39  Md.  355;  State  v.  Elbom,  27  Md.  483; 
Cearfoss  v.  State,  42  Md.  403 ;  Mincher  v.  State,  66  Md.  227,  7 
AtL  451 ;  Parkinson  v.  State,  14  Md.  184,  74.  Am.  Dec.  622 ; 
Carroll  v.  State,  63  Md.  551,  3  Atl.  29.  In  the  case  last 
cited  it  was  held  that  when  a  licensed  dealer  in  spirituous 
liquors  was  indicted  for  unlawfully  selling  liquor  to  a  minor, 
he  cannot  escape  the  penalty  of  the  offense  by  proving  that 
the  sale  was  made  by  his  agent  during  his  absence,  without 
his  knowledge  and  contrary  to  his  instructions  given  in  good 
faith.  The  provisions  of  the  code  we  are  now  considering 
are,  as  was  the  law  construed  in  Carroll  v.  State,  63  Md.  551, 
3  AtL  29,  police  regulations.  "For  the  violation  of  a  statute 
of  this  nature,**  we  said  in  that  case,  "it  is  necessary  to  allege 
the  scienter  in  the  indictment,  because  it  is  not  made  an  in- 
gredient, by  the  statute,  that  the  thing  shall  be  knowingly 
and  willfully  done,  to  make  the  violation  of  the  statute  an 
offense.  As  ignorance  of  the  existence  of  such  a  law  will 
not  excuse,  so  also  ignorance  of  a  fact  necessary  to  be  known 
to  avoid  a  violation  of  the  law  will  not  excuse**:  See,  also,  8 
Oreenleaf  on  Evidence,  sec.  21,  note  a. 


J 
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We  think  the  question  is  too  dear  for  further  discnssioiL 
The  judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


Criminal  Intent. — In  a  prosecution  for  selling  a  substance  made 
Id  Imitation  of  butter,  it  is  not  in^cnimbent  on  the  state  to  show 
that  the  defendant  had  knowledge  of  the  Imitation  or  had  an  in- 
tention to  deceiye  the  purchaser:  State  v.  Rogers,  95  Me.  9^,  85  Am. 
fit.  Rep.  396,  49  Atl.  564.  If  one  furnishes  oleomargarine  In  viola- 
tion of  a  statute,  It  is  no  defense  that  he  acted  without  unlawfal 
Itftent,  and  under  a  mistake  of  fact:  Stats  ▼•  Ryan,  70  N.  H.  196^  85 
Am.  8t  Rep.  629,  46  Ati.  49L 


COFFIN  V.  BROWS. 

[94  Md.  190,  50  Atl.  567.] 

LIBBIi.— A  STATEMENT  THAT  A  PERSON  HA9  NO 
MORAL  CHARACTER  IS  NOT  JUSTIFIED  by  atf  allegation  that, 
while  acting  as  agent  to  sell  bread  and  crackers  on  couimlSEdon 
and  to  collect  and  pay  over  their  proceeds,  he  recelred  articles  of 
that  character  of  a  value  specified,  and  did  not  return  such  value. 
The  allegation  may  be  true  and  yet  the  person  accused  not  have 
received  any  money  for  his  principal,    (p.  424.) 

LIREIa— A  PLEA  IN  JUSTIFICATION  OP  A  LIBEL  IS 
BAD  if  It  relies  upon  facts  occurring  after  the  libel  was  published, 
(pp.  424,  425.) 

LIBEL-STATEMENT  DURING  A  POLITICAL  CAM- 
PAIGN, WHEN  NOT  PRIVILEGED.— A  libelous  statement  in  a 
letter  to  a  chairman  of  a  state  central  committee  to  the  effect  that 
the  candidate  for  governor  had  appointed  plaintiff  to  office,  who 
was  a  man  of  no  moral  character  and  capable  of  committing  any 
political  crime  which  he  might  find  profitable,  cannot,  as  against 
the  plaintiff,  be  regarded  as  a  privileged  communication*  It  is  evi- 
dent that  the  atatement  was  not  made  for  the  purpose  of  procuring 
the  removal  of  the  plaintiff  from  office,  but  only  to  injuriously  affect 
the  governor  appointing  him.    (pp.  427,  428.) 

LIBBL-hBXBMPLARY  DAMAGES.— a  Jury  may  be  in- 
structed that  it  may  give  exemplary  damages  for  the  publication 
of  a  libel  without  proof  of  express  malice,  where  the  pubUcation  is 
not  privileged  and  no  excuse  for  it  is  offered,    (p.  429.) 

LIBBIa— AN  UNSUSTAINED  PLEA  OP  JUSTIFICATION 
IS  IN  THE  NATURE  OF  A  REPETITION  of  the  Ubel.  and  is  to 
be  taken  as  evidence  tending  to  show  malice  In  the  original  pub- 
lication, and  is  therefore  material  in  aggravation  of  damages,  (p. 
430.) 

LIBEL.— WHETHER  THE  ADDITIONAL  CIRCULATION 
OP  A  LIBEL  AFTER  ITS  FIRST  PUBLICATION  is  the  natoral 
consequence  of  such  publication  is  a  question  for  the  Jury,  and  not 
for  the  court    (p.  431.) 

LIBEL-REPUBLICATION.— THE  BURDEN  OF  PROV- 
ING that  the  defendant  is  chargeable  with  the  republication  of  a 
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Ubel  mnst  be  borne  by  the  plaintiff,  and  the  fact  that  a  libelous 
letter  relating  to  a  candidate  for  office  was  sent  to  the  chairman 
of  a  political  party  and  was  subsequently  published  as  part  of  a 
circular  Issued  in  the  interest  of  that  party  does  not  prove  that 
the  writer  was  responsible  for  such  publication,    (pp.  432,  433.) 

JURY  TRIAL.— IMPROPER  REMARKS  BY  THE  COURT 
IN  JUSTIFICATION  OF  THE  ADMISSION  OF  EVIDENCE  may 
entitle  the  party  against  whom  they  bear  to  a  reversal,  as  where 
the  court,  in  admitting  evidence  of  the  republication  of  a  libel  in 
the  absence  of  anything  showing  that  defendant  was  connected 
with  such  republicatioor,  argued,  in  the  presence  of  the  jury,  that 
the  character  of  the  original  libel  was  such  that  it  must  have  been 
intended  to  affect  the  public,  and  that  it  could  not  so  affect  the  pub* 
lie  except  by  being  spread  abroad  by  the  person  to  whom  it  was 
addressed,    (p.  433.) 

F.  Snowden  Hill  and  William  L.  Marbury^  for  the  appellant. 

Marion  Duckett^  James  C.  Bogers,  and  Joseph  0.  Mat- 
tingly^  for  the  appellee, 

^^^  BOYD,  J.  The  appellee  sued  the  appellant  for  libel, 
and  this  appeal  was  taken  from  a  judgment  recovered  in  favor 
of  the  former.  The  alleged  libelous  words  were  contained 
in  a  letter  written  by  the  appellant  to  Mr.  Murray  Vandiver 
chairman  of  the  Democratic  State  Central  Committee,  a  few 
days  before  the  election  held  for  governor  and  other  oflBcers, 
on  the  seventh  day  of  November,  1899.  The  Honorable  Lloyd 
Xiowndes  was  then  governor  *®®  of  Maryland,  and  was  a  can- 
didate for  re-election.  The  appellant  had  been  a  prominent 
Eepublican.  After  referring  to  the  removal  by  Governor 
Lowndes  of  a  supervisor  of  election  and  the  appointment  of 
the  appellee  in  his  place,  the  portion  of  the  letter  quoted  in 
the  declaration  thus  speaks  of  the  appellee:  "This  man  Brown 
was  a  justice  of  the  peace  under  Democratic  rule,  and  at  that 
time  kept  a  speak-easy,  where  he  sold  whisky,  and  as  justice 
fined  the  men  for  disorderly  conduct.  He  helped  stuff  the 
ballot-box  at  the  Eepublican  primaries  in  Vansville  district 
two  years  ago,  and  has  no  moral  character  whatever.  This 
is  the  man  that  Governor  Lowndes  has  appointed  as  election 
supervisor.  A  man  that  everyone  who  knows  him  believes 
can  be  induced  to  perpetrate  any  crime  in  politics  that  will 
pay  him.  I  shall  therefore  support  Colonel  Smith,  and  hope 
aU  Bepublicans  and  Democrats  who  believe  in  the  purity  of 
the  elections  will  do  the  same.'* 

1.  The  defendant  filed  the  general  issae  plea  and  nineteen 
pleas  of  justification.  A  number  of  the  latter  were  demurred 
to,  and  the  rulings  of  the  court  in  sustaining  the  demurrers  to 
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the  siztE,  seyenteenth^  eighteenth,  nineteenth  and  twentieth 
present  tiie  first  qnestions  for  our  conflideration.  The  siztb 
undertook  to  justify  the  statement  that  the  plaintiff  ^^haa  no 
moral  character  whatever/'  hy  alleging  that  he  was  the  agent 
of  the  Havener  Baking  Company,  of  Washington  City,  to  sell 
bread  and  crackers  for  said  company  upon  commission,  to  de- 
liver them  to  the  purchasers,  collect  the  money  therefor  and 
return  it  to  the  company,  ^'and  that  in  the  course  of  such 
agency  the  plaintiff  received  from  said  company  large  quanti- 
ties of  bread  and  crackers,  which  he  has  not  returned  to  said 
company,  and  the  value  of  which,  to  wit,  thirty-six  dollars  and 
forty  cents,  he  has  not  returned  to  said  company,  although  de- 
mand therefor  has  been  ^ade  upon  him,  the  plaintiff,  by  said 
company.** 

The  mere  statement  of  that  alleged  justification,  in  the 
words  of  the  plea,  is  suflBcient  to  relieve  us  of  further  discus- 
sion of  it,  as  it  will  be  observed  that  it  is  not  even  alleged 
*^^  that  the  appellee  had  received  the  money,  and  there  is 
nothing  in  the  plea  that  in  any  way  justifies  the  charge  re- 
f  erred  to  in  it. 

2.  The  seventeenth,  eighteenth,  nineteenth  and  twentieth 
pleas  can  be  considered  together.  They  undertook  to  justify 
the  statement  that  the  plaintiff  was  ^'a  man  that  everyone 
who  knows  him  believes  can  be  induced  to  perpetrate  any 
crime  in  politics  that  would  pay  him,**  by  alleging  that  the 
plaintiff  committed  the  wrongs  spoken  of  in  the  fifth  plea,  and 
also  that  he  was  one  of  the  judges  of  election  for  the  election 
held  in  November,  1900,  and  while  so  acting  as  such  judge 
gave  a  reward,  to  wit,  the  sum  of  one  dollar  and  seveniy-five 
cents,  to  a  registered  voter  of  his  district  to  secure  his  vote. 
That  is  the  statement  in  the  seventeenth  plea  which  differs  but 
little  from  the  other  three.  The  only  question  we  need  con* 
aider  in  reference  to  them  is  whether  the  defendant  is  entitled 
to  justify  by  alleging  that  the  plaintiff  had  done  those  acts  at 
the  election  held  in  November,  1900,  which  was  the  year  after 
the  publication  of  the  alleged  libel.  As  was  said  in  Lewis  v. 
Daily  News  Co.,  81  Md.  473,  32  Atl.  246:  "every  pubUcation 
injurious  to  the  character  is,  in  law,  false  and  malicious,  until 
the  presumption  of  falsehood  is  met  by  plea  of  the  truth, 
or  the  presumption  of  malice  is  removed  by  showing  a  justi- 
fiable occasion  or  motive.*^  That  being  so  it  is  difficult  to 
see  how  an  act  done  a  year  afterward  can  be  said  to  meet 
tile  presumption  that  the  publication  was  false.    In  18  En* 
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cyclopedia  of  Law,  second'  edition,  1069,  a  great  many  cases 
are  cited  to  sustain  the  statement  in  the  text  that  ^'to  con- 
fititnte  a  justification  the  precise  charge  must  be  justified, 
and  it  will  not  be  suflScient  to  offer  truth  of  another  charge^ 
though  of  the  same  general  nature,  and  though  distinct  only 
as  to  the  subject  matter  or  the  time  and  place/'  It  cannot 
be  claimed  that  the  statement  made  in  the  letter  of  defend- 
ant which  is  referred  to  in  those  pleas  was  based  on  what 
occurred  a  year  afterward.  So  far  as  the  acts  set  out  are 
concerned,  the  defendant  was  not  justfied  in  what  he  said 
of  the  pkintifE  in  November,  1899,  and  no  one  could  have 
been  so  gifted  with  prophecy  as  to  have  *•*  believed  in  1899 
that  the  plaintiff  could  be  induced  to  perpetrate  any  crime 
in  politics  that  would  pay  him,  by  reason  of  what  he  afterward 
did  in  1900.  The  defendant  in  a  case  of  this  character  is 
exempted  from  liability  when  he  proves  that  what  he  pub- 
lished of  the  plaintiff  was  true,  but  unless  he  does,  or  the 
publication  is  protected  by  privilege,  it  is  not  justified,  even 
if  the  defendant  in  good  faith  believed  the  charges  to  be 
tme  and  otherwise  acted  without  malice:  18  Encyclopedia  of 
Law,  1074.  It  was  very  ingeniously  argued  by  the  appellant's 
attorneys  that  the  charge  was  that  he  "can  be  induced,^*  etc., 
and  hence  his  subsequent  conduct  tended  to  sustain  that 
statement.  But  the  defendant  said  of  him  that  he  was)  ^^a 
man  that  everyone  who  knows  him  believes  can  be  induced^' 
— that  is,  everyone  who  knew  him  at  the  time  of  the  publi- 
cation then  believed  that  he  could  be  induced  to  perpetrate 
any  crime  in  politics  that  would  pay  him.  It  was  impos- 
sible for  those  who  knew  him  to  have  formed  such  belief 
from  what  had  not  then  occurred.  If  he  had  been  previously 
guilty  of  such  acts  as  would  justify  such  a  conclusion,  there 
would  be  some  foundation  for  the  statement,  but  if  up  to 
that  time  he  had  not  been  thus  guilty,  then  it  was  not  true 
when  made^  and  it  was  none  the  less  untrue  then,  even  if  a 
year  afterward  he  did  something  which  might  tend  to  show 
that  he  was  at  that  time  that  character  of  a  man.  No  autho:o- 
ity  has  been  cited  by  the  appellant  to  sustain  the  ccmtention- 
andy  in  the  absence  of  some  binding  authority,  we  can  see 
no  reason  for  adopting  a  position  that  would  give  the  alleged 
acts  in  1900  such  a  retrospective  effect  as  is  claimed  for  them. 
We  think  the  demurrers  to  those  pleas  were  properly  sus- 
tained. 
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3.  There  are  four  bills  of  exception  in  the  record.  The 
first  embraces  a  ruling  of  the  court  in  admitting  a  circular 
containing  this  letter,  and  the  others  refer  to  the  prayers.  It 
ynO.  be  more  convenient  to  first  consider  the  rulings  on  the 
prayers.  Those  offered  on  the  part  of  the  defendant  were 
based  on  the  theory  that  this  communication  from  appellant  to 
Mr.  Vandiver  was  privileged,  and,  therefore,  in  the  absence  of 
proof  of  express  malice,  he  was  not  liable.  It  is  contended 
*^  that  it  was  the  duty  of  the  appellant  to  make  known  such 
information  as  he  had  concerning  the  appellee,  who  had  been 
appointed  a  supervisor  of  election.  It  is  conceded  that  it  was 
for  the  court  to  determine  whether  or  not  this  communication 
was  privileged.  There  was  no  testimony  offered  on  the  part  of 
the  defendant,  and  it  was  admitted  by  counsel  that  Mr.  Van- 
diver,  if  present^  would  testify  as  set  out  in  a  statement  filed 
m  the  case,  which  shows  the  position  he  occupied,  his  duties, 
and  that  the  defendant  wrote  the  letter  to  him  on  the  fourth 
day  of  November,  1899.  It  is  difficult  to  understand  how  it 
can  be  contended,  from  what  appears  in  the  record,  that  fhis 
letter  was  written  by  the  appellant  for  the  purpose  of  giving 
to  Mr.  Vandiver  information  concerning  the  appellee,  in  dis- 
•charge  of  a  duty  he,  as  an  elector,  owed  the  public.  It  is  ap- 
parent that  it  was  aimed  at  Governor  Lowndes,  and  the  ob* 
ject  was  to  affect  his  candidacy.  The  statements  about  the 
appellee  were  given  as  reasons  for  the  appellant  not  support- 
ing Governor  Lowndes,  and  manifestly  were  not  intended  to 
enable  Mr.  Vandiver  to  take  any  steps  toward  the  removal 
of  the  appellee,  who  was  appointed  by  the  governor,  who 
alone  was  authorized  to  remove  him,  for  good  cause  shown, 
upon  written  charges  and  after  notice  and  hearing:  Code,  art 
33,  sec.  3.  If  such  charges  had  been  made  in  good  faith  by 
the  appellant  against  the  appellee  to  the  governor,  in  an 
effort  to  have  him  removed,  and  the  appellee  was  complain- 
ing of  that,  the  appellant  would  occupy  a  very  different  posi- 
tion from  that  he  has  placed  himself  in.  There  may  be  a 
justification  from  the  occasion  in  some  classes  of  cases,  and 
then  the  words  must  be  proved  to  be  malicious  as  well  as 
false,  to  entitle  the  plaintiBE  to  recover.  In  Fresh  v.  Cutter, 
73  Md.  92,  26  Am.  St.  Rep.  677,  20  Atl.  776,  this  court  quoted 
with  approval  from  Harrison  v.  Bush,  6  El.  &  B.  344,  that 
such  justification  arises  when  a  communication  is  ''made  bona 
fide  upon  any  subject  matter  in  which  the  party  communicat- 
ing has  an  interest,  or  in  reference  to  which  he  has  a  dufy,  if 


Dec.  1901.]  Coffin  v.  Brown.  427 

made  to  a  party  having  a  corresponding  interest  or  duty, 
•  •  .  •  and  this  though  the  duty  be  not  a  legal  one^  but  only 
a  moral  or  social  duly  of  imperfect  obligation/'  But  **•  that 
cannot  be  extended  to  an  occasion  such  as  this  letter  presents. 
Surely  the  appellant  owed  no  such  duty  to  Mr.  Vandiver,  or 
the  political  party  he  represented,  or  to  the  public  as  author- 
ized him  to  thus  speak  of  the  appellee  under  the  protection 
of  the  above  rule.  Nor  can  it  be  said  that  he  had  such  an  in<- 
terest  as  is  there  referred  to.  To  so  extend  the  rule  would  place 
a  premium  on  abuse,  which  is  unfortunately  already  too  freely 
used  during  political  campaigns  for  the  good  of  the  country. 

The  authorities  are  not  altogether  uniform  as  to  how  far  a 
public  oflBcer,  who  ia  a  candidate  before  the  people  for  re- 
election, can  be  criticised,  without  subjecting  the  writer  to  a 
suit  for  damages.  In  this  state  it  has  been  said  that  while  the 
ofiSdal  conduct  of  a  public  ofiBcer  may  be  discussed  and  crit- 
icised within  lawful  and  proper  limits,  ''if  one  goes  out  of 
his  way  to  asperse  the  personal  character  of  a  public  man, 
and  to  ascribe  to  him  base  and  corrupt  motives,  he  must  do 
80  at  his  peril;  and  must  either  prove  the  truth  of  what  he 
says  or  answer  in  damages  to  the  party  injured'*:  Negley  v. 
Farrow,  60  Md.  177,  46  Am.  Eep.  715.  In  18  Encyclopedia 
of  Law,  1041,  it  is  stated  that  'Hhe  prevailing  rule  is  that 
charges  imputing  a  criminal  offense  or  moral  delinquency  to 
a  public  officer  cannot,  if  false,  be  privileged,  though  made  in 
good  faith,  and  this  though  the  charge  relates  to  an  act  of  the 
officer  in  the  discharge  of  his  official  duties'*;  and  many  cases 
are  cited.  In  the  same  volume,  on  page  1042,  the  right  is 
fully  recognized  to  discuss  the  fitness  of  a  candidate  for  office, 
and  to  communicate  to  other  electors  any  facts  within  his 
knowledge  concerning  the  candidate's  character  or  conduct, 
and  express  his  opinion  thereon,  ''so  long  as  he  states  as  facts 
only  the  truth  and  as  opinion  only  honest  belief,"  but  it  ia 
said  to  be  the  prevailing  rule  that  "the  publication  of  false- 
hoods against  the  character  of  the  candidate,  as,  for  instance, 
charges  imputing  to  him  a  criminal  offense,  whether  the 
charge  relates  to  the  candidate's  prior  official  conduct  or  not, 
does  not  come  within  the  domain  of  a  privileged  communi- 
cation.*' While  there  are  some  authorities  that  hold  that  de- 
famatory words  published  of  a  candidate  are  ^^^  privileged, 
if  circulated  in  good  faith,  or  according  to  some  of  them  if 
founded  on  probable  cause,  there  are  none  that  we  are  aware 
of — and  if  there  were  such  we  would  not  follow  them — that 
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go  to  tlie  extent  contended  for  in  this  case.    This  letter  was 
doubtless  intended,  as  we  have  said,  to  aflfect  Governor  Lown- 
des' candidacy,  but  if  the  greatest  possible  latitude  be  given 
to  such  publication  against  one  situated  as  he  was,  being  a 
public  official  who  was  a  candidate  for  re-election,  it  cannot 
be  that  the  appellant  was  privileged  to  make  such  charges 
against  the  appellee,  who  was  not  a  candidate  for  office  at  that 
election,  if  they  be  not  in  fact  true.    Is  it  to  be  said  that  in 
order  to  inform  the  public  of  the  conduct  and  character  of  a 
candidate  for  office,  any  elector  can  publish  false  and  defama- 
tory statements  about  any  appointee  of  such  candidate  with- 
out being  called  upon  to  answer  for  them,  unless  the  injured 
party  can  establish  express  malice  ?    To  announce  such  a  doc- 
trine would  in  many  cases   result  in  refusing  those  thus 
wronged  redress  for  injuries  which  are  far  dearer  to  most 
men  than  loss  of  property,  for  which  the  law  furnishes  relief 
against  the  wrongdoer,  as  it  would  often  be  impossible  to  es* 
tablish  express  malice.    Freedom  of  speech  and  liberty  of 
the  press  are  among  the  boasted  rights  of  the  people  of  this 
country,  but  the  abuse  of  either  is  not  only  calculated  to  cause 
breaches  of  the  peace,  but  to  do  irreparable  injury  to  innocent 
persons.    If  every  appointee  of  a  president,  governor,  or  other 
officer  seeking  re-«lection,  is  to  be  liable  to  be  subjected  to 
false  charges,  imputing  crimes  or  other  acts  that  bring  re- 
proach upon  him,  and  he  is  to  be  deprived  of  all  redress  on 
the  theory  that  words  so  uttered  or  published  are  privileged, 
then  indeed  is  his  lot  an  unfortunate  one.    When  public  of- 
ficers, for  political  or  other  purposes,  select  for  important 
positions  those  who  are  utterly  incompetent  or  of  bad  char- 
acter, such  officers  deserve  to  be  exposed,  but  when  direct 
and  specific  charges  are  made  against  their  appointees,  in 
order  to  injure  the  candidates  who  appointed  them,  the  pub- 
lisher of  them  ought  to  be  prepared  to  establish  them  by 
proof.    Our  Declaration  of  Bights  declares  'Hhat  any  citizen 
19®  of  the  state  ought  to  be  allowed  to  speak,  write  and  pub- 
lish his  sentiments  on  all  subjects,  being  responsible  for  the 
abuse  of  that  privilege/'    It  is  a  gross  abuse  of  that  privilege 
to  falsely  prefer  such  charges  as  are  made  against  the  appellee 
in  this  letter,  in  order  to  affect  the  result  of  an  election  at 
which  the  one  who  appointed  him  was  a  candidate,  and  notb- 
ing  short  of  proof  of  their  truth  can  justify  their  publication. 
When,  therefore,  the  appellee  proved  that  the  appellant  had 
tent  this  letter  to  Mr.  Yandiver,  the  appellant  was  csUed  upon 
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to  establish  the  charges  made  in  it^  and  having  offered  no  evi- 
dence in  support  of  them^  his  pleas  of  justification  were  not 
supported,  and  presented  no  bar  to  the  plaintiffs  suit. 

From  what  we  have  said  it  follows  that  the  first  prayer  of 
the  defendant  offered  at  the  close  of  the  plaintiff's  case  was 
properly  rejected.  It  asks  the  court  to  instruct  the  jury  that 
the  plaintiff  had  offered  no  evidence  legally  sufficient  to  entitle 
him  to  recover. 

The  second,  third  and  fourth  were  likewise  properly  rejected. 
They  were  on  the  theory  that  the  letter  was  a  priviliged  com- 
munication, and  as  the  plaintiff  had  offered  no  proof  of  express 
malice  to  him  on  the  part  of  the  defendant,  or  of  the  falsity 
of  the  libelous  words,  or  that  they  were  composed,  written  and 
published  by  the  defendant  without  reasonable  and  probable 
cause,  the  verdict  must  be  for  the  defendant. 

The  plaintiff  then  offered  six  prayers,  all  of  which  were 
granted.  Having  determined  that  the  letter  was  not  written 
on  a  privileged  occasion,  there  can  be  no  objection  to  the  first. 
The  second  was  on  the  measure  of  damages.  The  only  ques- 
tion as  to  that  is  whether  it  was  proper  to  authorize  the  jury 
to  give  exemplary  or  punitive  damages  without  proof  of  ex- 
press malice.  While  the  decisions  of  some  other  courts  have 
differed  on  that  subject,  it  is  settled  in  this  state  in  a  case 
such  as  this,  where  the  publication  was  not  privileged  and  no 
excuse  for  it  was  offered.  In  Fresh  v.  Cutter,  73  Md.  87,  25 
Am.  St.  Rep.  675,  20  Atl.  774,  it  was  held  that  an  instruction 
allowing  punitive  damages  without  finding  existence  of  actual 
malice  was  erroneous,  because  there  were  facts  in  that  case  to 
be  passed  on  by  the  jury  which  *®®  raised  the  question  of  a 
qualified  privilege,  but  the  court  approved  of  such  an  instruc- 
tion which  was  given  in  Padgett  v.  Sweeting,  65  Md.  404,  4 
Atl.  887,  where  there  was  no  such  question:  See,  also,  Blum- 
hart  V.  Bohr,  70  Md.  328,  17  Atl.  266;  Nolan  v.  Traber,  49 
Md.  460,  33  Am.  Rep.  277; 

The  third  prayer  instructed  the  jury  that  the  letter  was 
UbelonB  and  imputed  malice,  and  explained  what  the  word  *'ma- 
Ucioufl*'  meant.  We  see  no  objection  to  it.  The  fourth  and 
fifth  had  reference  to  the  evidence  necessary  to  sustain  the 
pleas  of  justification.  As  the  defendant  offered  no  evidence 
on  that  subject,  they  were  wholly  unnecessary,  but  the  defend- 
ant was  not  injured  by  them. 

The  sixth  was:  ''That  the  jury,  in  considering  the  evidence 
and  pleadings  in  this  case,  are  instructed  that  an  unsustained 
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plea  of  justification  is  in  the  nature  of  a  repetition  of  the  libel, 
and  is  to  be  taken  as  evidence  tending  to  show  express  malice 
in  the  original  publication^  and  is  therefore  a  matter  in  aggra- 
vation of  damages/'  It  is  very  generally  recognized  by  the 
authorities  that  a  plaintiff  in  an  action  of  libel  may  offer  evi- 
dence of  a  republication  of  the  libelous  matter  for  the  purpose 
of  showing  malice,  and  thereby  aggravating  the  damages. 
They  differ,  however,  as  to  the  effect  of  an  unsustained  plea 
of  justification,  and  although  some  courts  of  high  authority 
have  taken  the  contrary  view,  we  are  of  the  opinion  that  such 
a  plea,  when  not  sustained,  is  evidence  of  malice  and  is  an 
aggravation  of  the  wrong.  The  defendant  in  a  suit  of  this 
character  is  authorized  to  prove  the  circumstances  under  which 
the  alleged  libel  was  published,  and  may,  under  the  general 
issue  plea,  give  evidence  of  such  facts  and  circumstances  as 
show  "probable  grounds  of  suspicion  of  the  plaintiff's  guilt,  cal- 
culated at  the  time  to  impress  the  belief  of  that  truth''  in  miti- 
gation of  damages,  provided  they  do  not  amount  to  a  justifi- 
cation or  prove  the  truth  of  the  words  used*  That  is  allowed 
because  the  damages,  to  be  commensurate  with  the  offense^ 
should  be  regulated  by  the  animus  with  which  the  publication 
is  made,  and  if  there  be  proof  that  it  was  done  under  a  belief 
that  it  was  true — the  belief  being  founded  on  *^  reasonable 
grounds — ^the  jury  should  properly  take  that  into  consideration 
in  assessing  the  damages.  If,  on  the  other  hand,  when  the 
party  is  brought  into  court  to  answer  a  charge  of  libel,  he 
undertakes  to  meet  it  by  placing  on  the  public  records  the  alle- 
gation  that  what  he  published  was  in  fact  true,  and  then  utter- 
ly fails  to  establish  it,  why  should  he  not  be  held  responsible 
for  it?  If  he  made  an  apology  for  the  publication,  it  is  gen- 
erally admissible  in  mitigation,  and  if  he  thus  still  stands  by 
the  original  libel,  it  should  aggravate  the  damages.  What  can 
do  greater  injury  to  the  character  of  a  man  than  to  have  it 
known  that  a  responsible  party  sued  for  libel  has  thus  asserted 
the  truth  of  his  statement?  The  public  may  believe  that  the 
original  publication  was  the  result  of  a  misunderstanding,  or 
false  information,  but  when  the  publisher  has  asserted  his 
readiness  to  prove  his  statement,  in  a  judicial  proceeding, 
many  may  thereby  be  led  to  believe  that  there  was  some 
foundation  for  it.  This  court  has  therefore  adopted  the  view 
that  it  i3  evidence  of  malice:  Blumhart  v.  Bohr,  70  Md.  348, 
17  Atl.  266;  Eigden  v.  Wolcott,  6  Gill  &  J.  419. 
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The  defendant  afterward  offered  seven  prayers,  which  were 
passed  on  by  the  conrt.  They  all  proceed  on  the  theory  that 
the  letter  was  a  privileged  communication,  and  after  what  we 
have  said  on  that  subject  it  is  xmnecessary  to  discuss  them. 
They  were  properly  rejected. 

This  brings  us  to  the  only  remaining  question  in  the  case, 
which  is  presented  by  the  first  bill  of  exceptions.  The  plaintiff 
offered  a  circular,  which  begins:  'honorable  Charles  K  CoflBn 
against  Lloyd  Lowndes.  Honorable  Charles  E.  Coffin,  former 
Republican  state  senator  for  Prince  George^s  county,  and  for- 
mer Bepublican  member  of  Congress  from  the  fifth  district, 
writes  as  follows  to  Honorable  Murray  Vandiver,  chairman  of 
the  Democratic  state  central  committee.  Why  Governor 
Lowndes  should  not  be  elected^' — and  then  follows  the  letter 
written  by  the  appellant.  The  introduction  of  that  circular 
was  objected  to.  Counsel  for  the  plaintiff  stated  that  it  was 
offered  to  the  jury  for  a  twofold  purpose:  "1.  That  they  may 
see  and  understand  if  there  was  any  express  malice;  ^^^  2.  In 
order  that  they  may  determine  and  ascertain  the  amount  of 
damages  the  person  has  suffered  by  reason  of  such  publica- 
tion.'^  After  argument  the  court  admitted  it,  and  gave  his 
reasons  for  doing  so.  The  defendant  excepted  to  the  opinion 
and  decision  of  the  court.  There  is  no  evidence  that  the  de- 
fendant was  in  any  wise  responsible  for  the  publication  of  this 
paper,  excepting  what  can  be  gathered  from  the  face  of  the 
letter  itself,  and  the  fact  that  it  was  written  by  the  defendant, 
on  the  eve  of  an  election,  to  the  chairman  of  the  Democratic 
committee.  It  is  argaed  that  the  style  of  the  letter  and  the 
expressions  used  in  it,  in  connection  with  the  fact  that  it  was 
thus  sent  to  Mr.  Vandiver,  whose  duty  it  was  to  promote,  as 
far  as  possible,  by  all  lawful  means,  the  election  of  a  Demo- 
cratic candidate,  showed  that  it  was  intended  by  the  writer 
that  it  should  be  so  used  by  Mr.  Vandiver.  It  is  said  in  IS 
Encyclopedia  of  Law,  second  edition,  1018:  "One  who  sends 
or  gives  a  libelous  communication  to  another,  and  thus  puts  it 
in  circulation,  is,  it  has  been  held,  responsible  for  such  subse- 
quent publications  as  are  the  natural  consequences  of  hi3  act/^ 
and  a  number  of  authorities  are  cited  to  sustain  that  state-^ 
inent.  But,  as  was  said  in  Zier  v.  HofiBin,  33  Min.  66,  53  Am» 
iBep.  9,  21  N.  W.  862,  it  is  for  the  jury  to  determine  whether 
the  additional  circulation  given  to  the  libel  by  a  third  person 
IB  a  natural  consequence  of  the  defendant's  act.  The  language 
Tised  in  this  letter,  the  way  in  which  it  begins  and  ends,  the  per- 
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6on  to  whom  it  was  addressed^  and  the  tune  it  was  written 
mighty  under  some  circomstances^  furnish  some  evidence  from 
which  the  jury  might  find  that  its  republication^  in  some  form* 
was  a  natural  consequence  of  the  defendant  sending^  but  that 
was  for  the  jury  and  not  the  court  to  determine. 

But  before  such  a  question  is  submitted  to  the  jury,  there 
ought  at  least  to  be  some  evidence  tending  to  show  the  eircom- 
stances  of  the  republication.  The  record  is  silent  on  that 
subject.  It  is  not  only  not  shown  that  the  appellant  was  in 
any  way  connected  with  the  publication  of  the  circular,  but  it 
is  not  shown  that  Mr.  Yandiver  ever  authorized  the  publica- 
tion of  it,  or  even  knew  of  it.  It  would  be  carrying  this  doc- 
trine *®*  very  far  to  let  the  jury  assume  that  it  was  done  by 
authority  of  the  defendant,  under  the  circumstances.  If  any- 
one addresses  a  communication  to  a  newspaper,  the  presump- 
tion is  that  he  intended  to  have  it  published,  but  merely  be- 
cause the  defendant  sent  it  to  the  committee  of  a  political 
party,  it  should  not  be  assumed  that  he  intended,  or  supposed, 
that  it  would  thus  be  made  use  o^  and  it  is  possible  it  was  done 
without  the  knowledge  of  Mr.  Vandiver  or  appellant.  The 
parties  who  did  circulate  it  are  not  shown  to  be  connected  with 
either.  Without  some  evidence  as  to  how  or  by  whom  it  was 
published,  the  jury  could  not  possibly  know  whether  it  was  a 
natural  consequence  of  the  original  publication,  and  it  ought 
not  to  have  been  admitted,  in  the  absence  of  more  evidence 
than  appears  in  this  record. 

But  if  we  assume  that  there  was  suflBcient  evidence  to  justify 
its  admission,  what  the  court  said  in  admitting  it  was  reversi- 
ble error.  The  record  shows  that  the  court  said,  amongst 
other  things:  ^It  looks  as  if  the  implied  authority,  certainly 
the  reasonable  expectation  of  it,  is  that  that  party  would  make 
known  that  conmiunication  in  whatever  direction  he  pleased 
to  do.  The  view  cited  by  the  counsel  from  Baltimore  is  un- 
questionably the  correct  one,  and  the  court's  opinion  would 
have  followed  that  line  if  this  had  been  a  transaction  passing 
between  merely  private  persons.  But  here  is  a  communication 
addressed  in  the  midst  of  a  campaign  to  the  political  manager 
of  a  party  of  the  opposite  faith — ^a  communication  which  in  its 
character  was  likely  to  have,  and  presumably  was  intended  to 
have,  its  effect  upon  the  public.  It  could  not  reach  the  public 
-except  by  being  spread  abroad  by  the  party  to  whom  it  was  ad- 
dressed. He  was  the  most  likely  person.  It  cannot  be  that 
it  was  intended  to  rest  solely  in  the  bosom  of  the  party  to 
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whom  it  was  addressed This   was   sent   to   a   source 

through  which  men  knew  and  expected  there  would  be  publi- 
cation. It  was  the  business  of  those  men  at  that  time  to 
spread  abroad  every  communication  that  was  sent  to  them  that 
had  political  bearing  likely  to  affect  favorably  the  party  they 
were  advocating.  That  is  the  principle.  *^  In  that  view 
the  court  will  rule  the  evidence  admissible/'  As  we  have  seen, 
the  defendant  excepted  to  the  -^'opinion  and  decision  of  the 
court.''  The  language  thus  used  by  the  court,  in  the  presence 
of  the  jury,  was  certainly  calculated  to  affect  the  jury  and 
thereby  injure  the  defendant.  The  court,  in  effect,  said  that 
the  publication  of  the  circular  was  a  natural  consequence  of 
the  defendant  sending  the  letter  to  Mr.  Yandiver  at  that  time. 
The  circular  being  admitted  with  that  statement,  the  jury 
might  very  naturally  think  that  that  question  was  settled  by 
the  court,  while,  as  we  have  seen^  it  was  a  question  for  the 
jury.  If  a  written  instruction  had  been  granted  to  the  effect 
of  what  we  have  quoted,  there  could  be  no  doubt  that  it  would 
have  been  error^  and  such  an  oral  statement,  in  the  presence 
of  the  jury,  was  calculated  to  greatly  injure  the  defendant,  and 
perhaps  make  it  useless  for  his  counsel  to  argue  that  question 
before  the  jury. 

We  are  aware  that  it  is  sometimes  difficult  for  the  court  to 
assign  reasons  for  its  rulings  without  saying  something  that 
may  unintentionally  affect  the  jury.  But  if  a  judge  makes  a 
statement  which  shows  his  opinion  of  a  question  of  fact  which 
the  jury  is  to  pass  on,  it  is  very  apt  to  make  an  impression  on 
some,  if  not  all,  of  the  jurors,  and  great  care  should  be  exer- 
cised to  avoid  it.  In  this  case,  although  it  was  doubtless  alto- 
gether unintentional  on  the  part  of  the  learned  judge  who 
presided  below,  we  are  convinced  that  what  he  said  was  liable 
to  influence  the  jury  on  an  important  question  of  fact,  and 
hence  it  was  error  for  him  to  make  such  a  statement.  If  the 
jury  believed  the  defendant  was  responsible  for  the  publica- 
tion of  that  circular,  the  damages  would  doubtless  be  larger 
than  if  the  contrary  view  was  taken,  as  the  original  letter,  if 
it  had  not  been  copied  in  the  circular,  would  have  reached  com- 
paratively few  persons,  if  any,  other  than  Mr.  Vandiver,  to 
whom  it  was  addressed.  The  subject  is  discussed  in  11  Ency- 
clopedia of  Pleading  and  Practice,  114,  etc.,  where  «  number 
of  cases  are  cited,  some  of  which  fully  sustain  the  view  we  have 
taken^  and  show  that  such  a  statement^  made  in  the  presence 
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of  the  '^  jniy^  in  passing  on  a  question  of  evidenee,  is  t^ 
versible  error. 

Judgment  rerersed,  appellee  to  pay  the  costs  and  a  new  trial 
awarded 


Iilbiel.— A  Publie  Officer  or  a  candidate  for  office  Is  amenaMe  to 
criticism  without  liability  therefor,  when  there  Is  probable  cause 
for  comment  and  no  proof  of  express  malice^  though  the  statemeofts 
may  not  In  all  respects  be  true:  Jackson  ▼.  Pittsburgh  Times,  152 
Pa.  St  406v  34  Am.  8t  Bep.  659,  25  Atl.  613;  Ross  ▼.  Ward,  14  8. 
Dak.  240,  85  N.  W.  182,  86  Am.  St  Rep.  746,  and  cases  cited  in 
the  cross-reference  note  thereto.  Oommunicatlons  to  the  appointing 
power  with  reference  to  the  character  and  qualifications  of  a  can- 
didate are  qualifledly  privileged.  No  action  lies  therefor  unless 
they  are  false  and  malicious:  Googler  ▼.  RhodeS,  88  Fla.  240,  5d 
Am.  St  Rep.  170,  21  South.  lOa  It  is  libelous,  howerer,  to  im- 
pute to  one  holding  an  office  that  he  has  been  guilty  of  Improper 
conduct  iu  office,  or  has  been  actuated  by  wicked,  corrupt  or  sel- 
fish motives:  Wofford  v.  Meeks,  129  Ala.  349,  87  Am,  St  Rep.  66^ 
30  South.  025.  See,  further,  the  monographic  note  to  McAllister  t. 
Detroit  Free  Press  Co.,  15  Am.  St  Rep.  333-809. 

LibfBl.— VlndictiTe  Damages  may  be  recovered  In  an  actloir  for 
libel,  if  the  publication  was  malicious:  Peterson  v.  Western  Union 
Tel.  Co.,  75  Minn.  368,  74  Am.  St.  Rep.  502,  77  N.  W.  985;  mono- 
graphic note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St 
Rep.  341.  But  they  are  recoverable  only  upon  proof  of  express 
malice:  Erag  t.  Pitass,  162  N.  Y.  154,  76  Am.  St  Rep.  817»  66  N.  B. 
526, 
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PLEASURE  ASSOCIATION. 

[94  Md.  853,  60  AtL  1044.] 

CORPORATION  —  LIABILITY  OP  STOCKHOLDBRS  — 
RIGHT  TO  SBT  OFF  INDSBTBDNBSS  DUB  FROM  THB  COR- 
PORATION.—If  a  stockholder  is  liable  for  the  debts  of  the  c(»po» 
ration  to  the  amount  of  his  shares  therein,  he  is  entitled,  in  an 
action  against  him  by  a  creditor  of  the  corporation,  to  set  off  against 
his  liability  the  amount  of  any  liability  existing  itf  his  favor  against 
the  corporation,    (pp.  486,  436.) 

Robert  H.  Smith,  for  the  appellant. 

Ifyer  Rosenbush  and  Augustas  C.  Binswanger,  for  the  ap> 
pellee. 

"■^  BRISCOE,  J.  This  is  a  suit  at  law  brought  on  the 
15th  of  June,  1901,  in  the  Baltimore  Citj  court  by  the  appellee 
against  the  appellant.  The  appellee  was  a  depositor  and  credit 
tor  of  the  South  Baltimore  Bank,  which  was,  on  the  24th  of 
February,  1898,  by  a  decree  of  the  circuit  court  of  Baltimore 
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City^  adjudged  to  be  insolyent  and  was  dissolYed.  The  appel- 
lant, at  the  time  of  the  faflnre  of  the  bank,  was  the  owner  of 
thirty-eight  shares  of  its  capital  stock,  and  as  such  owner  was 
a  stockholder  of  the  bank  to  the  amonnt  of  nine  hnndred  and 
(Bf  ty  dollars  and  one  of  its  directors. 

The  charter  of  the  bank  (Acts  1888,  c.  294)  contains  the 
following  provision:  'The  continuance  of  this  corporation 
shall  be  on  the  condition  that  the  stockholders  and  directors 
of  this  corporation  shall  be  liable  to  the  amonnt  of  ^'^  their 
respective  share  or  shares  of  stock  in  this  corporation  for  all  its 
debts  and  liabilities  upon  note,  bill  or  otherwise/' 

The  declaration  contains  several  connts^  bnt  the  object  of 
this  suit  is  to  recover  from  the  appellant,  as  stockholder,  an 
indebtedness  of  the  bank  to  the  appellee  on  account  of  the 
statutory  liability  of  the  appellant  as  stockholder  and  director 
under  the  statute  incorporating  the  bank. 

The  appellant  filed  four  pleas  to  the  declaration.  The 
fourth  plea  is  an  equitable  plea  and  sets  forth  the  following 
defense  on  equitable  grounds:  ''And  for  a  fourth  plea,  the  de- 
fendant, for  defense  on  equitable  grounds,  says,  that  this  de- 
fendant paid  to  William  Colton  and  Simon  P.  Schott^  receiv- 
ers of  said  South  Baltimore  Bank,  prior  to  the  institution  of 
this  suit,  the  sum  of  two  thousand  nine  hundred  and  ninety- 
five  dollars,  which  sxmi  was,  by  an  order  of  the  circuit  court 
No.  2  of  Baltimore  City,  distributed  amongst  the  creditors  of 
the  South  Baltimore  Bank,  the  plaintiff  being  one  of  said  cred- 
itors, and  having  received  his  dividend  out  of  said  sum,  and 
that  by  such  payment  the  defendant  became  and  is  a  creditor 
of  said  bank  in  the  sum  of  eleven  hundred  dollars — an  amount 
greater  than  the  amount  of  the  shares  of  stock  in  said  bank 
alleged  to  have  been  owned  by  him  at  the  time  of  its  failure, 
and  that  by  reason  thereof  there  is  no  liability  on  his  part  to 
the  plaintiff.^' 

A  demurrer  was  interposed  to  the  plea  and  from  a  judgment 
sustaining  the  demurrer  this  appeal  has  been  taken. 

It  will  be  thus  seen  that  the  question  raised  by  the  demurrer 
to  the  plea  is  whether  a  stockholder  of  an  insolvent  corpora- 
tion can  set  off  in  equity  the  indebtedness  of  the  corporation 
to  him  against  his  statutory  liability.  This  question  has  not 
been  heretofore  directiy  passed  upon  by  this  court,  but  the 
weight  of  authority  seems  to  sustain  the  defense  set  up  to  the 
action  in  this  case,  and  that  is,  that  the  indebtedness  of  the 
company  to  the  appellee  constitutes  an  equitable  defense  or 
setoff  against  his  statutory  liability. 
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It  is  admitted  by  the  demnrrer  to  the  equitable  plea  that 
the  appellant  is  a  creditor  of  the  bank  to  the  extent  of  eleyen 
hundred  dollars — an  amount  greater  than  the  value  of  the  ^ 
shares  of  stock  owned  and  held  by  him  at  the  time  of  the  fafl- 
ure  of  the  bank.  In  other  words,  he  is  a  creditor  of  the  bank 
to  the  extent  of  eleven  hundred  dollars,  while  the  par  value 
of  the  stock  held  by  him  is  nine  hundred  and  fifty  dollars,  and 
he  claims  the  right  to  set  off  the  amount  which  the  bank  owes 
him  as  against  the  amount  for  which  he  may  be  liable  as  the 
owner  of  the  stock. 

In  the  recent  case  of  Colton  v.  Mayer,  90  Md.  711,  78  Am. 
St.  Rep.  456,  46  Atl.  874,  this  court  held,  in  construing  the 
provisions  of  the  charter  of  the  South  Baltimore  Bank,  that 
the  statutory  liability  of  its  stockholders  was  directly  to  the 
creditors,  and  not  to  the  receivers  for  the  benefit  of  creditors, 
and  that  the  fund  arising  from  such  liability  is  in  no  sense  a 
corporate  asset  of  the  corporation,  and  the  receivers  have  no 
interest  in  it. 

The  liability  of  the  stockholder,  then,  under  the  statute  hav- 
ing been  settled,  as  a  debt  due  from  the  stockholder  to  the 
creditor,  there  can  be  no  valid  reason,  it  seems  to  us,  why  a 
stockholder  who  is  also  a  creditor  should  not  be  entitled,  as  a 
matter  of  equity,  to  set  up^  as  an  equitable  defense,  the  debt 
of  the  bank  to  him  against  his  own  liability.  Mr.  Cooke,  in 
his  book  on  Corporations,  volume  1,  section  225  (c),  says  that 
it  has  been  held  that  where  the  statute  creates  a  fund  out  of 
which  the  creditors  are  to  be  paid  ratably,  then  the  stockholders 
cannot  set  off  an  indebtedness  of  the  corporation  to  him.  He 
must  pay  in  what  the  statute  requires,  and  then  prove  his  claim 
against  the  corporation  like  any  other  creditor.  But  where 
the  shareholder's  liability  by  statute  is  immediate  and  personal 
and  several,  and  any  creditor  may  sue  any  shareholder,  then 
the  shareholder  may  set  off  a  debt  owing  to  him  from  the  cor- 
poration when  he  is  sued  by  a  corporate  creditor.  In  1  Beach 
on  Private  Corporations,  section  727,  it  is  said:  '*But  if  the 
statute  imposes  upon  shareholders  a  personal  liability  to  cred- 
itors, immediate  and  several,  so  that  any  creditor  may  institute 
an  independent  action  against  any  shareholder  for  the  enforce- 
ment of  corporate  debts,  then  a  defendant  shareholder  may 
set  off  debts  due  from  the  company  to  himself."  In  Taylor 
on  Private  Corporations,  section  732,  it  is  thus  stated:  '*When 
a  ^"^  single  creditor  can  and  docs  sue  a  shareholder  at  law  to 
enforce  the  statutory  liability  of  the  latter,  it  is  then  compe- 
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tent  for  the  shareholder  to  set  off  a  debt  owing  him  from  the 
corporation/' 

The  decisions  of  the  coturts  in  the  states  where  the  question 
has  been  raised  and  passed  npon  are  not  at  all  in  accord.  The 
courts  of  New  York,  Pennsylvania,  Georgia,  Missouri,  Florida 
and  Kansas  hold  the  doctrine  that  the  stockholder  is  entitled 
to  the  equitable  setoff,  while,  on  the  other  hand,  the  courts  of 
Virginia,  West  Virginia,  Illinois,  and  some  other  states  assert 
the  Tery  opposite  doctrine.  In  Ball  v.  Anderson,  196  Pa.  St 
88,  79  Am.  St.  Rep.  693,  46  Atl.  366,  the  supreme  court  of 
Pennsylvania,  in  a  recent  decision  where  the  question  was  in- 
volved, says  the  clear  weight  of  authority  appears  to  be  in 
favor  of  the  right  of  the  stockholder  to  set  off  the  indebtedness 
of  the  corporation  to  him.  The  following  cases  sustain  the 
view  announced  by  the  Pennsylvania  court:  Hood  v.  French, 
37  Pla.  131,  19  South.  165 ;  Boyd  v.  Hall,  66  Ga.  663 ;  Jerman 
V.  Benton,  79  Mo.  148;  Emmert  v.  Smith,  40  Md.  123;  Weber 
V.  Kckey,  47  Md.  198;  Mathez  v.  Neidig,  72  N.  Y.  101 ;  Briggs 
V.  Penniman,  8  Cow.  387,  1^  Am.  Dec.  454;  Garrison  v. 
Howe,  17  N.  Y.  458;  Wheeler  v.  Millar,  90  N.  Y.  359;  Mus- 
grave  v.  Glen  Elder  Assn.,  5  Kan.  App.  393,  49  Pac.  338; 
Markell  t.  Bay,  76  Minn.  147,  77  N.  W.  788 ;  Pierce  v.  Topeka 
etc.  Security  Co.,  60  Kan.  164,  66  Pac.  853;  Crocker  v.  Ball, 
10  Kan.  App.  364,  69  Pac.  691. 

In  Musgrave  ▼.  Glen  Elder,  6  Kan.  App.  393^  49  Pac.  338, 
the  supreme  court  of  Kansas,  in  deciding  this  question,  held 
where  the  stockholder  against  whom  proceedings  are  had  to 
enforce  payment  of  a  stock  liability  is  himself  a  creditor  of 
the  insolvent  corporation,  he  will  be  allowed  in  equity  to  plead 
the  indebtedness  of  the  corporation  to  himself,  as  a  setoff 
against  his  liability  to  other  creditors.  In  Pierce  t.  Topeka 
etc  Security  Co.,  60  Kan.  164,  65  Pac.  853,  Judge  Johnson,  in 
deliverjug  the  opinion  of  the  supreme  court  of  Elansas  in  a  case 
where  the  question  was  also  involved,  says:  ^It  is  strongly  con- 
tended that  the  claims  of  the  stockholder  against  the  corpora- 
tion do  not  constitute  a  legal  setoff  because  of  a  want  of  ^^ 
mutuality  between  the  parties  to  the  action.  The  claim  of  the 
stockholder  is  not  a  setoff  in  its  technical  legal  sense,  but  it 
is  an  equitable  defense,  which  he  is  entitled  to  make ;  when  he 
becomes  a  bona  fide  creditor  of  the  corporation  he  is  clothed 
with  the  same  equity  as  contract  creditors."  In  the  case  of 
Matthews  v.  Albert,  24  Md.  527,  this  court  practically  approved 
and  adopted  the  decision  of  the  New  York  courts  in  the  cases 
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of  Garrison  v.  Howe,  17  N.  Y.  462,  and  Briggs  v.  Penniman,  8 
Cow.  387,  18  Am.  Dec.  454.  Judge  Goldaborongli,  in  deliTer- 
ing  the  opinion  in  that  case^  said:  *^The  judge  of  the  saperior 
court  has  oorrectly  construed  the  decision  in  Garrison  y.  Howe, 
17  K  Y.  4G2,  that  if  the  stockholders  had  paid  for  their  stock 
and  subsequently  became  creditors  of  the  company  to  an 
amount  equal  to  their  stock,  by  so  doing  they  would  be  clothed 
with  equal  equities  to  any  other  creditors  who  may  have  be- 
come so  by  contracts  with  the  company.*'  This  theory  is  bos- 
tained  by  the  case  of  Briggs  v.  Penniman,  8  Cow.  387^  18  Ant 
Dec.  454. 

We  are  of  the  opinion,  therefore,  upon  the  principle  stated 
in  these  cases  that  the  defense  set  up  in  the  equitable  plea 
should  prevail  in  this  case,  and  without  extending  this  opinion 
by  passing  upon  the  other  questions  raised  by  the  record,  the 
judgment  sustaining  the  demurrer  to  the  fourth  plea  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded  with  costs. 


A  StocUiolder  in  an  InsolTent  Corporation  camiot  set  off  a  debt 
due  him  by  the  corporation  against  his  statutory  liability  to  Its 
creditors:  Parker  v.  Oarollna  Sav.  Bank,  53  S.  €.  6^  69  Am.  St 
Hep.  868,  31  S.  B.  673.  See,  further,  Thompsonr  v.  Beno  Sav.  Bank» 
19  Nev.  103,  7  Pac  68»  8  Am.  St  Bep.  797,  and  monographic  notew 


THURSTON  V.  WILMEE. 

[94  Md.  455,  51  Atl.  96.] 

GARNISHMENT  OF  FRENCH  SPOLIATION  CLAIMS.— 
Awards  to  the  next  of  klor  nnder  the  act  of  Congress  of  Mait^  3, 
1899,  and  constituting  part  of  the  funds  appropriated  by  that  act< 
to  pay  the  French  spoliation  claims  are  not  subject  to  garnishment 
This  act  clearly  intends  that  the  next  of  kin  shall  be  the  only  bene- 
ficiaries of  the  bounty,  and  that  it  shall  not  be  intercepted  for  the 
benefit  or  enjoyment  of  any  other  person  before  reaching  the  lil^ 
tended  beneficiaries,    (pp.  442,  443.) 

C.  Baker  Clotworthy  and  J.  Southgate  Lenunon,  for  tbe  ap» 
pellant. 

D.  Mdridge  Monroe^  James  H.  Preston,  and  H.  Frank  Van 

Lill^  for  the  appellee. 

.  ***•  JONES,  J.    This  case  comes  np  on  appeal  from  the  su- 
perior court  of  Baltimore  City  taken  from  a  judgment  of 
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demsation  rendered  by  that  court  in  an  attachment  proceeding 
against  the  appellant,  garnishee  therein,  as  administratrix  de 
bonis  ncn  of  John  Hollins.  The  garnishee  pleaded  ^nlla  bona'^ ; 
and  to  her  plea  the  plaintiff  made  replication  that  on  the  day  of 
the  laying  of  the  attachment  in  her  hands  she  '%ad  to  the  value 
of  the  siun  of  thirteen  hnndred  and  one  dollars  and  forty-fire 
<xaaiB  in  the  writ  of  attachment  •  •  •  •  specified  of  the  goods^ 
chattels  and  credits  of  the  defendant  in  her  hands/'  Issue 
was  joined  on  the  replication  and  the  case  was  tried  before  the 
eotirt  sitting  without  a  jury. 

The  only  facts  appearing  in  the  record  are  those  disclosed 
in  the  following  offer  of  evidence  made  by  the  plaintiff  in  the 
attachment  '^be  plaintiff,  to  sustain  the  issue  on  his  part 
joined,  offered  in  evidence  all  the  original  papers  in  the  case 
of  Mary  J.  Thurston  and  James  Thurston,  administrators  de 
bonis  non  of  John  Hollins,  deceased,  against  Louisa  S.  HoUins- 
et  al.,  from  the  circuit  court  No.  2,  of  Baltimore  Cily,  for  the 
purpose  of  proving  that  the  said  Mary  J.  Thurston  and  James 
^^'^  Thurston  had  been  granted  letters  of  administration  de 
bonis  non  by  the  orphans'  court  of  Baltimore  City  on  the  es- 
tate of  John  Hollins,  deceased,  and  that  there  had  been  paid 
to  them  as  administrators  of  said  John  Hollins,  deceased,  by 
the  United  States  government  tmder  the  act  of  Congress  of 
March  3,  1899  (30  Stats,  at  Large,  1191),  certain  sums  of 
money  Imown  as  the  French  spoliation  claims,  and  upon  the 
administration  of  said  fund,  under  the  direction  of  tiiB  said 
circuit  court  No.  2  of  Baltimore  City,  the  defendant,  Jane 
Lewis,  had  been  ascertained  and  deemed  to  be  one  of  the  next 
of  kin  of  the  said  John  Hollins,  the  original  sufferer,  within 
the  meaning  of  the  act  of  Congress,  and  that  the  auditor's  ac- 
count, stated  in  pursuance  of  said  decree,  and  which  had  been 
finally  ratified  and  confirmed,  had  distributed  to  the  said  Jane 
Lewis,  as  one  of  the  next  of  kin  of  the  said  John  Hollins,  the 
sum  of  one  hundred  and  sixty-eight  dollars  and  seventy  cents, 
which  said  sum  was  in  the  hands  of  the  garnishee  as  adminis- 
tratrix as  aforesaid.''  To  this  offer  of  evidence  the  garnishee 
objected,  and  the  objection  having  been  overruled  and  the  evi- 
dence admitted,  this  action  of  the  court  was  made  the  ground 
of  the  garnishee's  first  exception. 

No  other  evidence  was  offered,  whereupon  the  garnishee 
prayed  the  court  to  rule:  ^'1.  That  there  is  no  evidence  in  this 
case  legally  sufficient  to  entitle  the  plaintiff  to  recover;  3.  If 
the  court  shall  find  that  the  defendant  is  one  of  the  next  of  kin 
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of  John  Hollins^  and  as  snch  is  entitled  to  sliareinthe  distribu- 
tion of  the  funds  received  by  the  garnishee  from  the  United 
States  nnder  the  act  of  Congress  approved  March  3,  1899  (30 
Stats,  at  Large,  1191),  and  that  her  share,  though  ascertained 
by  proper  proceedings  in  the  circuit  court  N'o.  2  of  Baltimore 
City,  has  not  yet  been  paid  to  her  by  the  garnishee,  then  said 
share  is  not  liable  to  attachment  in  the  hands  of  said  garnishee 
and  the  verdict  of  the  court  sitting  without  a  jury  must  be  for 
the  garnishee/' 

The  court  rejected  these  prayers,  and  this  action  of  the 
court  upon  the  prayers  was  made  the  subject  of  the  second  and 
only  other  exception  by  the  garnishee.  Upon  the  evidence 
oflEered  and  admitted  by  the  court  a  finding  was  rendered  ^** 
for  the  plaintiff  for  one  hundred  and  sixty-eight  dollars  and 
seventy-one  cents,  and  there  was  judgment  of  condemnation 
accordingly  entered  for  that  amount  against  the  garnishee. 
The  record  lacks  fullness,  definiteness  and  precision  in  its  pre- 
sentation of  the  case  to  this  court,  but  it  appears  from  the  re* 
citals  made  therefrom  that  the  subject  of  the  judgment  of  con- 
demnation, from  which  the  appeal  here  was  taken,  is  a  share 
of  a  fund  in  the  hands  of  an  administratrix  or  trustee  which  at 
the  time  of  the  judgment  rendered  has  been  ascertained  and 
set  apart  to  the  defendant  in  the  attachment  in  and  by  an  au- 
ditor's account  filed  in  proceedings  had  in  the  course  of  ad- 
ministering the  fund  by  the  trustee  in  a  court  of  equity,  and 
which  had  been  finally  ratified  and  confirmed* 

That,  as  a  rule^  money  or  credits,  belonging  or  due  to  a  de- 
fendant in  an  attachment,  may,  under  the  circumstances 
named,  be  made  the  subject  of  attachment,  and  of  a  judgment 
of  condemnation  in  an  attachment  proceeding  admits  of  no 
controversy  under  the  decisions  of  this  court.  As  to  this,  ref- 
erence need  only  be  made  to  the  case  of  Oroome  v.  Lewis,  23 
Md.  137,  87  Am.  Dec.  563,  referred  to  and  approved  in  the  case 
of  Early  v.  Dorsett,  45  Md.  4S2.  If,  therefore,  the  contention 
of  the  appellant  for  a  reversal  of  the  judgment  appealed  from 
in  this  case  is  to  prevail,  we  must  find  something  in  the  circum- 
stances of  the  case  that  makes  it  an  exception  to  the  rule  as 
respects  the  money  or  credits  here  condemned,  if  there  is  no 
reversible  error  otherwise  in  the  action  of  the  trial  court  which 
has  been  made  the  subject  of  the  exceptions  that  have  been 
herein  set  out.  In  the  brief  of  the  appellant's  counsel  it  is 
said:  ''At  the  trial  there  was  but  one  question  before  the  court, 
raised  both  upon  the  evidence  submitted  and  the  prayers,  t» 
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wit.  Is  tlie  fund  awarded  by  Congress  nnder  tlie  act  of  March  3^ 
1899  (30  Stats,  at  Large^  1191),  to  the  next  of  kin  of  the  orig- 
inal snfFerers  named  in  said  act,  subject  to  attachment  and 
condemnation  in  the  hands  of  the  administrators  or  officers 
named  by  the  act  to  receive  the  same^  before  it  is  paid  over  to 
the  next  of  kin  as  provided  by  said  act?''  And  then  it  is  fur* 
ther  said  that  "the  court  •  •  •  •  having  decided  that  it  ^^  is^ 
the  garnishee  has  taken  this  appeal.''  In  accordance  with  this 
statement  of  the  question  presented  for  decision  on  this  appeal, 
no  other  has  been  suggested  either  in  the  brief  of  counsel  for 
the  appellant  or  in  the  oral  argument  before  this  court  We 
do  not  see  that  the  record  properly  raises  any  other,  though 
other  questions  were  adverted  to,  out  of  caution  perhaps  in  the 
brief  of  the  appellee. 

We  may  therefore  proceed  to  the  inquiry  which  the  appel- 
lant urges  as  the  ground  of  this  appeal  as  the  only  one  here 
involved.  The  appellant  contends  that  the  funds  here  at- 
tached are  not  liable  to  attachment  because  of  being  part  of 
funds  appropriated  by  the  act  of  Congress  already  referred  to 
to  pay  what  is  known  as  French  spoliation  claims;  and  to 
which  the  defendant  in  the  attachment  derived  title  as  next 
of  kin  to  the  original  sufferer,  whose  claim  to  bounty  under 
that  act  was  recognized  in  the  particular  appropriation  which 
passed  into  the  hands  of  the  appellant  (garnishee  below)  as 
administratrix  de  bonis  non  of  said  original  sufferer;  and  which 
at  the  time  of  the  attachment  laid  she  was  engaged  in  distrib- 
uting to  parties  entitled  under  the  direction  of  a  court  of 
equity  as  shown  by  the  testimony  in  the  case.  This  contention 
is  based  upon  the  reading  of  a  particular  clause  of  the  act  of 
Congress  of  March  3, 1899,  and  the  construction  placed  by  the 
supreme  court  of  the  United  States  upon  a  precisely  similar 
clause  in  the  act  of  Congress  of  1891,  making  appropriation 
for  payment  of  French  spoliation  claims ;  and  which  came  be- 
fore the  supreme  court  for  construction  in  the  case  of  Blagge 
V.  Balch,  162  TJ.  S.  439,  16  Sup.  Ct.  Rep.  853.  The  clause  re- 
ferred to  reads  as  follows:  *Trovided,  that  in  all  cases  where 
the  original  sufferers  were  adjudicated  bankrupts,  the  awards 
shall  be  made  on  behalf  of  the  next  of  kin  instead  of  the 
aspignees  in  bankruptcy,  and  the  awards  in  the  case  of  individ- 
ual claimants  shall  not  be  paid  until  the  court  of  claims  shall 
certify  to  the  Secretary  of  the  Treasury  that  the  personal  rep^- 
resentatives  on  whose  behalf  the  award  is  made,  represent  the 
next  of  kin,  and  the  courts  which  granted  the  administrations 
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respectively  shall  have  certified  that  the  legal  representatives 
have  given  adequate  security  for  *^  the  legal  dishursement 
of  the  awards/'  There  was  in  the  act  of  Congress^  March  3^ 
1891,  appropriating  money  for  the  payment  of  French  spolia- 
tion claims  a  provision  identical  in  terms  with  the  one  just 
quoted  from  the  act  of  1899.  This  provision  in  the  act  of  1891 
hecame  the  subject  of  judicial  construction  in  a  number  of 
eases,  soon  after  the  passage  of  the  act,  as  .to  the  nature  of  the 
appropriation  made  by  Congress,  as  to  who  were  the  intended 
beneficiaries,  and  as  to  the  rule  for  distribution  among  those 
designed  to  take  the  money  appropriated;  and  finally  came 
under  review  in  the  supreme  court  of  the  United  States  in  the 
case  of  Blagge  v.  Balch,  just  referred  to.  With  this  case  be- 
fore us  we  need  say  but  little  as  to  the  true  interpretation  of 
the  clause  in  the  act  of  Congress  which  has  been  recited,  since 
the  intent  and  policy  of  Congress  in  its  enactment  has  been 
there  definitely  declared  and  settled.  It  was  there  held  that 
appropriations  made  by  Congress  for  payment  of  what  are 
commonly  known  as  French  spoliation  claims  were  gratuities 
from  the  government  to  the  next  of  kin  of  the  original  suffer- 
ers ;  and  that  such  next  of  kin  were  to  be  ascertained  as  of  the 
date  of  the  act  which  made  the  appropriation ;  and  to  the  next 
of  kin  according  to  the  statutes  of  distribution  of  the  respec- 
tive states  of  the  domicile  of  the  original  sufferers.  It  had 
been  contended  before  the  court  that  the  next  of  kin  were  to 
be  preferred,  and  were  meant  to  take  to  the  exclusion  of  as- 
signees and  creditors  only  in  the  cases  in  which  the  original 
sufferers  had  been  declared  bankrupt;  but  against  this  conten- 
tion the  court  said:  ^^t  appears  to  us  that  Congress  intended 
that  the  next  of  kin  should  be  the  beneficiaries  in  every  case; 
that  the  limitation  is  express,  and  that  creditors,  legatees  and 
assignees,  all  strangers  to  the  bloody  are  excluded.''  We  take 
this  to  be  a  declaration,  when  read  in  the  light  of  the  whole 
trend  of  the  decision,  that  it  was  the  policy  and  intent  of  Con- 
gress that  the  next  of  kin,  as  defined  by  the  court,  should  be 
the  actual  beneficiaries  of  its  bounty,  and  that  it  was  not  con- 
templated that  this  bounty  should  be  intercepted  for  the  bene- 
fit or  enjoyment  of  any  other  persons  before  reaching  the  in- 
tended beneficiaries,  ^^  whether  by  assignment,  legal  process 
or  any  method  that  would  divert  it  from  being  received  and 
enjoyed  by  these  beneficiaries.  In  the  case  of  Patterson  v. 
Buchanan,  92  Md.  334,  48  Atl.  158,  this  court  made  reference 
to  what  was  said  by  the  United  States  court  of  claims  in  Bu- 
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chanan  v.  United  States,  24  Ct.  of  CI.  74,  etc.,  to  the  effect 
that  when  the  amount  of  the  claim  has  been  determined  and 
reported  ^'it  will  then  be  within  the  legislatiye  discretion:  1. 
To  ascertain  through  the  proper  committees  who  are  the  per- 
sons who  should  receive  the  money;  or  2.  To  provide  for  the 
ascertainment  of  the  fact  by  additional  legislation;  or  3,  To 
confide  the  money  to  the  acbninistrators,  •  •  •  •  trusting  that 
they  and  the  courts  of  which  they  are  the  ofScers  and  agents 
will  distribute  the  fund  among  •  •  •  •  next  of  kin  of  the  orig- 
inal claimants'' ;  and  then  said,  ''in  our  opinion  Congress 
adopted  the  last  course  in  passing  the  act  of  1899." 

Oongress,  then,  having  confided  this  fund  to  officers,  created 
by  the  state  law,  to  be  distributed  to  its  intended  beneficiaries, 
we  think  it  is  but  proper  that  our.  courts  should  protect  and  aid 
these  officers  in  the  execution  of  the  trust,  and  see  that  effect 
is  given  to  the  intent  and  policy  of  Congress  as  this  has  been 
authoritatively  declared  by  the  high  authority  to  whose  deci- 
sion, in  this  regard,  we  have  made  reference.  We  think  it 
proper,  therefore,  that  we  should  hold  that  funds  in  the  hands 
of  administrators  imder  the  act  of  Congress  of  1899  here  in 
question  should  be  an  exception  to  the  rule  making  funds  in 
the  hands  of  administrators  and  trustees  liable  to  attachment 
and  judgment  of  condemnation.  The  case  here  is  closely 
analogous  to  the  class  of  cases  in  which  funds  in  the  hands  of 
public  officials  to  be  paid  out  for  account  of  the  government 
are  held,  upon  grounds  of  public  policy  not  liable  to  attach- 
ment. It  follows  from  this  that  there  was  error  in  the  rulings 
of  the  court  below  both  as  to  the  admissibility  of  the  evidence 
offered  and  admitted  by  the  court,  and  upon  the  prayers  sub- 
mitted on  behalf  of  the  appellant  ^^  (garnishee  below) ;  and 
the  judgment  in  the  case  will  be  reversed. 

Judgment  reversed  with  costs  to  the  appellant. 


0and8lunenl--On  what  claims  are  subject  to  garnishment,  see 
the  recent  cases  of  Oottlngham  v.  Greely-Bamham  Grocery  Co.. 
129  Ala.  200,  87  Am.  St  Rep.  58,  80  South.  560;  Roberts  v.  Bums, 
48  W.  Va.  92,  86  Am.  St  Rep.  17,  35  S.  B.  022;  Robinson  v.  Burke, 
70  N.  H.  2,  85  Am.  St  Rep.  596,  45  Atl.  7ia  Funds  to  be  paid 
<mt  by  municipalities  are  generally  held  exempt:  See  the  mono- 
graphic note  to  Leake  v.  Lacey,  51  Am.  St  Rep.  114-121;  City  of 
Sherman  v.  Shobe,  04  Tex.  126,  86  Am.  St  Rep.  825,  68  8.  W. 
948.  As  to  the  exemption  of  pension  money,  see  the  note  to  Rozelle 
V.  Rhodes.  2  Am.  St.  Rep.  506-588. 
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AENOLD  T.  FOWLER. 

[94  Md.  497,  51  Atl.  299.] 

SHERIFF,  LIABILITY  OF  PLAINTIFF  IN  BXBCUTION 
TO.—If  a  sberiff,  nxvder  thd  Instructions  of  the  Judgment  creditor, 
makes  a  lery  In  a  manner  and  upon  yrcrperty  directed  by  him,  the 
officer  may,  if  he  does  not  knowingly  act  In  an  unlawful  manner, 
recover  from  such  creditor  for  damages  suffered  from  pursuing 
his  direction's,  though  there  is  no  express  agreement  for  indemnity. 
Hence,  the  plaintiff  is  answerable  to  the  sheriff  for  damages 
recovered  from  him  for  an  excessive  levy  directed  by  the  plaintiff, 
(p.  445.) 

EXBOUTION  8ALB.— WHERE  A.  PERISHABLE  CROP 
OF  PEACHES  is  levied  upon,  it  is  not  the  duty  of  the  officer  to 
give  ten  days'  notice,  nor  to  make  the  sale  in  the  county  where  the 
peaches  are  situated.  He  should  ask  and  obtain  from  the  court 
an  order  for  an  immediate  sale  at  such  place  as  it  can  be  effected 
for  the  best  advantage  of  all  parties  interested,    (pp.  447»  448.) 

James  M.  Munroe^  for  fhe  appellant. 

J.  Wirt  Bandall  and  Daniel  B.  Randall,  for  the  appellees. 

»«*  FOWLEE,  J.  The  late  Thomas  H.  Arnold,  of  Anne 
Arundel  county,  recovered  a  judgment  for  one  hundred  and 
forty-eight  dollars  and  twenty-nine  cents  against  Samuel  T. 
Wilson  of  the  same  county,  and  caused  a  writ  of  fieri  facias  to 
be  issued  thereon.  The  writ  was  executed  by  Joseph  O.  Fow- 
ler, then  sheriff  of  said  county,  and  the  judgment  debtor,  the 
said  Samuel  T.  Wilson,  subsequently  brought  suit  on  the  sher- 
ifPs  oflBcial  bond,  and  after  failing  to  recover  in  the  circuit 
court  he  took  an  appeal  to  this  court,  and  it  was  held  in  the 
case  of  Wilson  v.  Fowler,  88  Md.  602,  71  Am.  St.  Bep.  452,  42 
Atl.  201,  that  he  was  entitled  to  recover  damages  for  the  illegal 
and  oppressive,  because  excessive,  levy  made  upon  his  growing 
peach  crop.  Accordingly,  the  judgment  of  the  lower  court 
was  reversed  and  the  cause  was  remanded  for  a  new  trial. 
However,  before  a  second  *®*  trial  was  had  the  parties  to  that 
suit  agreed  to  a  compromise,  and  the  defendant  in  that  suit, 
who  is  the  plaintiff  and  appellee  in  this  case,  confessed  judg- 
ment for  the  sum  of  two  hundred  and  fifty  dollars  and  paid  the 
same.  Thereupon  said  plaintiff  in  this  suit  sued  the  said 
judgment  creditor  to  recover  damages  to  indemnify  him  for 
loss  suffered  and  sustained  by  reason  of  the  execution  of  the 
fieri  facias  above  mentioned  in  accordance  with  the  directions 
and  instructions  of  said  execution  creditor.  The  defendant 
interposed  a  demurrer  to  the  narratio,  which  having  been  over- 
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mled^  lie  pleaded,  and  issae  hayiiig  been  Joined^  tlie  case  was 
by  agreement  tried  before  the  court  without  a  jury.  At  the 
conclusion  of  the  plaintiff's  testimony  the  defendant  filed  de- 
murrer thereto,  which  was  overruled.  At  the  conclusion  of 
the  whole  testimony  the  plaintiff  offered  one  prayer  and  the 
defendant  two.  The  court  granted  the  plaintiff's  prayer  and 
rejected  the  two  offered  by  the  defendant,  and  judgment  hav- 
ing been  given  for  the  plaintiff,  the  defendant  has  appealed. 
The  first  question,  therefore,  wbich  is  presented  by  this  appeal 
arises  on  the  demurrer  to  the  narratio. 

The  declaration  contains  two  counts — ^the  first  being  based 
upon  an  express  agreement  of  the  defendant  ''to  save  harm- 
less and  indemnify  the  plaintiff  from  any  loes  or  damage  on 
account  of  the  plaintiff's  proceedings  aforesaid  under  said  writ 
of  fieri  facias  and  in  the  premises;  that  the  said  Arnold  urged 
this  plaintiff  to  contest  the  aforesaid  action  brought  by  the 
said  Wilson,  both  in  the  circuit  court  and  the  court  of  appeals, 
and  promised  to  stand  by  this  plaintiff  and  to  save  him  from 
loss  and  injury  by  reason  of  said  action  against  this  plaintiff's 
bond.^'  The  second  count  is  based  upon  an  impUed  contract 
on  the  part  of  the  defendant  Arnold  to  indemnify  the  plaintiff. 

The  general  principle  is  well  settled  that  when  a  sheriff  un- 
der instructions  of  the  judgment  creditor  makes  a  levy  in  the 
manner  and  upon  the  property  directed  by  him,  the  sheriff 
may,  if  he  does  not  knowingly  act  in  an  unlawful  and  illegal 
manner,  recover  damages  from  the  judgment  creditor  to  in- 
demnify him  even  in  the  absence  of  a  bond  of  indemnity  or  an 
express  contract  to  indemnify.  Thus,  in  section  275  of  2 
Freeman  ^^^  on  Executions  it  is  said:  "If  the  sheriff  follows 
the  plaintiff's  directions  in  doing  an  act  not  known  to  him  to 
be  unlawful,  and  is  thereafter  compelled  to  respond  in  damages 
because  of  the  act,  he  may  recover  from  the  plaintiff  the 
amount  so  recovered  from  him.'* 

So  far  from  the  levy  in  question  having  been  in  itself  wrong- 
ful or  illegal,  we  held  in  Wilson  v.  Fowler,  88  Md.  601,  71  Am. 
St.  Hep.  452,  42  Atl.  201,  that  a  growing  crop  of  peaches  or 
other  fruit  requiring  periodical  cultivation  is  fructus  indus- 
triales  and  personal  property,  and  may  be  taken  in  execution 
as  such.  The  narratio  e^leges  that  the  defendant  Arnold  gave 
the  plaintiff  positive  instructions  as  to  what  property  should 
be  taken  in  execution,  and  it  is  not  to  be  inferred,  without  any 
jproof  to  the  contrary,  that  the  plaintiff  or  his  deputy  knew — 
•twhat  was  afterward  decided  by  this  court — ^that  the  levy  was 
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executed  in  an  illegal  and  oppressive  manner^  because  it  was 
excessive.  And  if  excessive,  it  was  so  because  this  defendant 
(Arnold),  who  is  alleged  to  have  known  the  property,  etc., 
gave  directions  to  the  plaintiff  to  take  it  under  the  writ.  In 
section  621  of  Murfree  on  Sheriffs,  it  is  said:  ^^The  general  rule 
is  that  a  cause  of  action  does  not  arise  until  there  has  been 
some  loss  suffered  by  the  plaintiff,  aad  upon  this  principle  it 
has  been  held  that  an  officer  is  not  entitled  to  sue  an  execution 
plaintiff,  upon  an  implied  contract  to  indemnify  him  for  taking 
the  goods  of  a  third  person  undev  an  execution  against  the  de- 
fendant, until  the  officer  has  actually  suffered  the  loss  which  he 

apprehended When  an  officer  sues  for  an  indemnity, 

his  action  is  in  the  nature  of  an  action  on  contract,  not  in  the 
nature  of  an  action  for  a  tort,  because  there  is  no  right  of  ac- 
tion between  cotrespassers  for  either  contribution  or  indem- 
nity. The  action  must  be  founded  on  a  contract,  express  or 
implied,  to  indemnify  the  officer  against  loss,  and  cannot  be 
sustained  until  the  loss  has  been  suffered/'  We  have  thus 
quoted  at  length  these  general  observations,  because  we  think 
the  general  rule  which  should  govern  in  cases  like  the  one  at 
bar  is  therein  fairly  stated  by  the  learned  author.  Upon  an 
examination  of  the  narratio  we  think  it  clearly  alleges  that  the 
levy  was  made  according  to  the  directions  of  ""^  the  defend- 
ant Arnold,  and,  as  we  have  already  said,  it  is  not  to  be  sup- 
posed that  the  plaintiff,  the  sheriff,  had  knowledge  that  the 
value  of  the  property  taken  was  excessive  when  compared  to 
the  amount  of  the  judgment.  It  follows,  therefore,  that  there 
was  no  error  in  overruling  the  demurrer  to  the  narratio. 

2.  This  brings  us  to  a  consideration  of  the  rulings  upon  the 
prayers.  The  plaintiff's  prayer  which  was  granted  is  objected 
to  on  the  grounds  that  ^^there  was  no  legally  sufficient  evi- 
dence to  find  the  facts  therein  stated  as  the  ground  of  the 
plaintiff's  right  to  recover  in  this  action;  B.  Because  there 
was  no  evidence  in  the  record  to  prove  the  fact  that  Wilson 
had  recovered  damages  against  this  plaintiff  for  an  excessive 
levy;  3.  Because  the  court  is  asked  to  find  that  the  action  of 
Fowler,  as  sheriff,  in  the  case  againat  Wilson,  was  done  by 
the  lawful  authority  and  direction  of  said  Arnold,  whereas^  it 
it  be  found  that  Arnold  did  give  Fowler  the  instmctionB  al- 
leged, they  were  unlawful;  and  lastly,  4.  Because  the  prayer 
asks  the  court  to  find  for  the  plaintiff  whether  the  defendant 
did  or  did  not  expressly  promise  to  indemnify  the  plaintiff  in 
the  premiseB." 
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First»  then,  does  the  record  disclose  evidence  legally  suffi- 
cient to  enable  a  jury  or  the  court,  if  they  believe  it,  to  find 
the  facts  alleged  in  the  narratio?  Without  going  into  the 
details  of  the  testimony,  it  is  sufficient  to  say  that  in  our  opin- 
ion it  fully  sustains  every  material  averment  of  the  declara- 
tion. 

Without  undertaking  to  determine  whether  or  not  there  is 
any  evidence  in  the  record  to  show  that  the  damages  recov- 
ered in  the  former  case  were  for  an  excessive  levy,  it  is  suffi- 
cient, in  answer  to  this  objection  to  say  that  no  special  objec- 
tion was  filed  to  the  prayer  on  this  ground,  and  hence  that 
defect,  even  if  it  exists,  cannot  be  taken  advantage  of  here. 
We  do  not  think  the  prayer  can  be  properly  construed  as  ask- 
ing the  court  to  find  that  the  action  of  the  sherifE  in  levying 
the  execution,  was  done  by  the  lawful  authority  of  Arnold; 
on  the  contrary,  what  it  does  ask  the  court  to  find  was  that 
the  sheriff  and  his  deputy  believed  that  they  were  acting  by 
such  authority.  If  they  honestly  believed,  as  the  prayer  puts 
•^**  it,  that  they  were  acting  under  the  lawful  authority  of  Ar- 
nold, then  the  fact  which  was  subsequently  ascertained  by  the 
decision  of  this  court  in  the  former  case,  viz.,  that  the  levy 
so  ordered  by  Arnold  was  excessive  and  therefore  unlawful, 
will  not  prevent  a  recovery  in  this  case.  Nor  do  we  think  the 
prayer  is  defective  because  it  asked  the  courts  if  it  should  find 
all  the  other  facts  in  the  case,  to  say  in  effect  that  it  was  im- 
material whether  the  promise  to  indemnify  the  plaintiff  was 
express  or  implied:  Murfree  on  Sheriffs,  sec  621 ;  2  Freeman 
on  Executions,  sec.  275. 

We  have  already  said  that  in  our  opinion  there  is  legally 
sufficient  evidence  in  the  case  to  entitle  the  plaintiff  to  recover. 
Indeed,  if  the  evidence  on  the  part  of  the  plaintiff  was  be- 
lieved by  the  court,  it  was  impossible  to  arrive  at  any  other 
concluBion.  Hence  it  follows  that  there  was  no  error  in  grant- 
ing plaintiff's  prayer  nor  in  rejecting  defendants  first  prayer. 

Defendant's  remaining  prayer  asks  the  court  to  declare,  as 
matter  of  law,  that  the  contract  alleged  in  the  declaration  is 
illegaL  This  illegality,  as  the  defendant  contends,  consists  in 
the  supposed  fact  that  the  contract  provided,  contrary  to  the 
provisions  of  the  Code  (article*  83,  section  3,  ''Sales  and  No- 
tices''), that  the  peaches  after  being  picked  and  hauled  to  the 
plaintiffs  station  on  the  railroad  were  to  be  transported  to  the 
city  of  Baltimore.  But  the  contract  does  not  so  provide.  It 
is  probable  that  Bueh  was  the  intention,  bul^  if  so^  such  inten- 
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tion  never  was  carried  out.  But  in  addition  to  this,  the  pro- 
visions of  section  3  as  to  ten  days'  notice,  as  well  as  to  the  sup* 
posed  requirement  that  the  sale  should  be  made  in  the  county 
where  the  goods  are  located  when  seized  in  execution,  cannot 
be  applied  to  a  perishable  crop  of  peaches.  It  would  be  the 
duty  of  the  sherifiE  to  ask  and  obtain  from  the  court  author- 
ity for  an  immediate  sale  at  such  place  as  it  could  be  eflEected 
to  the  best  advantage  of  all  parties  interested.  Thus  it  is  said 
in  Poe*s  Practice,  section  669:  *Ttt  the  levy  is  made  upon  a 
cargo  of  perishable  articles,  •  •  •  •  and  the  sale  is  delayed 
until  they  become  altogether  or  partially  valueless,  the  plain- 
tiff^s  right  of  action  against  the  sheriff  for  the  consequences 
^^^  of  his  neglect  of  duty  will  be  plain.  The  duty  of  the 
sheriff,  in  brief,  is  to  execute  the  writ  promptly  and  in  such  a 
way  as  will  be  most  advantageous  to  all  parties  concerned/' 
It  is  to  be  presumed  that  after  removing  the  peaches  from 
the  orchard  of  the  defendant  to  the  farm  of  the  plaintiff,  the 
sheriff  would,  as  he  was  in  duty  bound,  have  sought  and  ob- 
tained from  the  court  the  necessary  authority  to  so  make  the 
sale  as  to  yield  the  best  possible  price. 

On  the  whole  case  we  find  no  reversible  error,  and  the  judg- 
ment appealed  from  will  be  affirmed. 

Judgment  affirmed  with  costs. 


OF  THE  LIABILITY  TO  INDEMNIFY  AN  OFFICEB  FOB  THE 
DAMAGES  SUSTAINED  BY  HIM  IN  THE  SNFOBCE- 
MENT  OF  CIVIL  PBOCESS. 

In  our  note  to  Robey  v.  State,  94  Md.  61,  ante,  pp.  405-413, 
60  Atl.  411,  we  considered  the  right  of  an  officer  to  demand  in* 
demnity  before  proceeding  to  execute  civil  process,  and  reached 
the  conclusion  that  this  right  existed  inr  all  cases  where  he  hon- 
e&tly  entertained  a  reasonable  doubt  whether  the  act  against  which 
he  sought  indemnity  was  justified  under  his  writ  In  all  sndi 
cases  an  express  agrreement  to  indemnify  is  enforced  in  favor  of 
the  offioer:  Note  to  Bay  v.  McDevitt,  86  Am.  SL  Bep.  554  It  is 
the  purpose  of  this  note  to  consider  whether  and  when  such  an 
agreement  will  be  implied  in  favor  of  an  officer  against  the  plain- 
tiff or  any  other  person. 

Itf  the  first  place,  we  may,  we  think,  safely  affirm  that  no  per- 
son can  be  held  liable  to  indemnify  an  officer  unless  such  person, 
whether  the  plaintiff  or  not,  might  also  have  been  held  liable  di- 
rectly to  the  person  injured  by  the  mistaken  or  unauthorised  act 
of  the  officer.  But  it  is  well  settled  that  atf  officer  acting  ont- 
elde  of  the  protection  of  his  process  is  not  necessarily  the  only 
person  answerable  for  the  resulting  damages.    For  If  the  act  of 
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the  oOLcer  was  brought  about  by  the  express  direction  or  procure* 
ment  of  tbe  plaintiff  (Freeman  on  Sxecatlons,  3d  ed.,  sec  215a» 
p.  1137,  Bcc  278,  p.  1537),  or  of  his  attorney  (SYeeman  on  Bzecn<> 
tions,  8d  edL,  sec.  273,  p.  1540;  Higgius  y.  Bnsso,  72  Conn.  238^ 
77  Am.  St.  Bep.  307,  43  AtL  1050),  or  of  an  indemnitor  (Freeman 
on  Executions,  3d  ed.,  sec.  278^  p.  1541),  undertaking  to  keep  the 
officer  harmless  from  the  results  of  his  act,  all  these  may  be  treated 
as  equally  blamable,  and  may,  at  the  election  of  the  person  in- 
jured, be  held  joiutly  or  severally  answerable  to  him. 

It  is  not,  however,  sufficient  to  establish  the  liability  either  of 
the  plaintiff  or  of  his  attorneys  that  be  or  they  placed  the  writ 
in  the  hands  of  the  officer  with  general  direction  to  execute  it,  for 
such  direction  must  be  construed  as  extending  only  to  the  dolog 
of  the  acts  which  the  writ  will  Justify:  Freeman  on  Executions, 
3d  ed.t  sec.  275a,  p.  1564;  White  y.  Strlbling,  71  Tex.  108,  10  Am. 
St  Bep.  732,  9  S.  W.  81;  Weller  y.  Hauaur,  95  Fed.  236.  It  Is 
necessary  to  go  further  and  prove  that  the  officer  was  directed  iu 
the  doing  of  the  particular  act  for  which  he  has  become  answer- 
able, or  that,  after  the  doing  of  it,  his  action  was  ratifled  through 
its  approval  with  express  knowledge  of  the  facts  or  of  the  par- 
ticular irregularity  or  wrong  which  makes  the  officer  liable,  but, 
of  course,  it  must  be  conceded  in  this,  as  well  as  in  other  cases, 
that  a  subsequent  ratification  is  equivalent  to  a  previous  direction 
or  authorization,  at  least  from  the  moment  of  the  ratification, 
though  probably  it  cannot  operate  to  make  the  party  ratifying  lia- 
ble as  a  trespasser  ab  initio:  Freeman  on  Executions,  3d  ed.,  sec. 
273,  p.  1541.  One  of  the  acts  frequently  relied  upon  as  a  ratifica- 
tion is  the  receiving  of  the  proceeds  of  the  sale  where  the  prop- 
erty has  been  levied  upon  under  an  execution.  There  may  be,  in- 
deed, circumstances  in  which  even  this  does  not  amount  to  a 
ratification:  Russell  v.  Walker,  150  Mass.  531,  15  Am.  St.  Rep. 
239.  23  N.  B.  383;  Hyde  v.  Cooper.  26  Vt.  552;  but  the  general  rule 
must  be  that  he  who  accepts  the  benefit  of  a  levy,  with  a  knowledge 
of  any  illegality  therein,  ratifies  the  acts  of  the  officer  and  becomes 
answerable  to  the  person  injured:  Cole  v.  Edwards,  52  Neb.  711, 
72  N.  W.  1045;  Murray  v.  Blnlnger,  3  Abb.  Dec.  336;  Brown  y. 
Bridges,  70  Tex.  661,  8  S.  W.  502;  Deal  v.  Bogue,  20  Pa.  St.  228, 
57  Am.  Dec.  702. 

When  an  officer  seeks  indemnity  from  a  plaintiff  or  other  person 
who  directed  him  to  do  the  act  for  which  he  has  been  held  an- 
swerable, he  is  often  met  with  the  claim  that,  conceding  his  con- 
tention to  be  otherwise  correct,  he  has  merely  established  that 
he  and  the  person  of  whom  he  seeks  indemnity  were  joint  tort 
feasors,  and  therefore  there  can  be  no  contribution  between  them. 
This  claim  must  be  conceded  if  the  act  of  the  officer  was  a  kmown 
wrong,  or,  in  other  words,  an  act  against  which'  he  had  no  right 
to  demand  indenmity  before  committing  It,  but  if,  on  the  other 
han4,  it  was  not  known  to  be  wrong,  and  was  involved  in  suck 
Jim,  fit  Bep.,  Vol.  iLXXXIX.— 29 
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doubt  that  the  officer  cannot  be  d-eemed  to  hare  acted  In  bad  faith, 
then  as  between  him  and  the  persons  directing  his  action.  Instead 
of  being  a  Joitft  tort  feasor,  he  may  be  regarded  as  their  agent 
and  they  as  incurring  an  implied  obligation  to  indemnify  him,  un- 
der the  rule  *'whlch  pervades  the  whole  law  of  prindpsl  and 
agent,  that  the  principal  is  bound  to  indemnify  his  agent  sgalnat 
the  consequences  of  the  acts  done  by  him  in  due  execution  of  tba 
authority  conferred  upon  him.  When  in  obedience  to  the  orden 
of,  or  in  performinig  duties  for,  his  principal  in  good  faith,  the 
agent  incurs  expense  or  liability  or  is  compelled  to  pay  danoages 
to  a  third  person,  the  principal  is  bound  to  indemnify  and  reim- 
burse him":  Selz  y.  Guthman,  62  111.  App.  684.  Of  the  pfoprlety 
of  applying  this  rule  in  favor  of  sheriffs  and  other  officers  charged 
with  the  performance  of  similar  duties  we  believe  no  doubt  to 
anywhere  entertained:  Moore  v.  Appleton*  26  Ala.  688;  Higgioa  t. 
Russo^  72  Oonn.  288»  77  Am.  8t  Bepc  807,  43  Aa  1060;  Ndsoa  f. 
Oook,  17  m.  448;  Gzimes  t.  O^ylor,  96  IlL  App.  404;  Gower  t. 
Emery,  18  He.  79;  Arnold  t.  Fowler,  94  Md.  497,  ante,  p.  44i  51 
Aa  290;  Kenyoo  t.  Woodruff,  88  liick  810;  FtUer  ▼•  WosmA  T 
Fa.  8t  M€^  49  Am.  Dee  408. 
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CITY  OP  EATON  EAPIDS  v.  STUMP. 

[127  HldL  1,  86  N.  W.  48a.] 

OFFIdAIi  BOND.— AN  ACTION  BY  A  THIRD  PBR801I 
caimot  be  maintained  on  an  oifldai  bond,  unless  autboritj  therefor 
can  be  found  In  the  statute,    (p.  466.) 

Powers  &  Stine^  John  M.  Corbin^  and  Elmer  N.  Peters^  for 
die  appellant 

J.  B.  Hendee  and  Bussell  C.  Ostrander^  for  fhe  appellees. 

^  LONG,  J.  Defendant  Stump,  on  the  twenty-sixth  day  of 
April,  1898,  was  duly  elected  to  the  office  of  marshal  of  the 
eity  of  Eaton  Bapi^  by  the  common  counciL  He,  as  principal, 
and  defendants  Bradley  and  Yaughan,  as  sureties,  executed  a 
bond,  running  to  the  city  of  Eaton  Bapids  in  the  penal  sum  of 
one  thousand  dollars,  aft  required  by  the  charter  of  that  city; 
the  condition  of  the  bond  being:  ''That  if  the  said  F.  Marion 
Stump  shall  well  and  faithfully  in  all  things  discharge  the 
duties  of  his  said  office  according  to  law,  and  shall  faithfully 
disburse  all  moneys  that  may  come  into  his  hands  by  virtue  of 
his  *  said  office,  then  this  obligation  to  be  void;  otherwise  to 
be  and  remain  in  full  force  and  effect/' 

This  bond  was  filed  in  the  office  of  the  city  recorder,  and 
on  April  28th  Stump  qualified  and  entered  upon  the  duties  of 
his  office,  and  continued  to  so  act  as  marshal  up  to  the  time 
of  the  committing  of  the  grievances  complained  of. 

It  is  charged  in  the  declaration  that,  while  said  defendant 
Stump  was  so  acting  as  marshal  of  said  dtj,  he  did  unlawfully 
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beat^  bruiBe,  wotmd^  and  ill-treat  Ferry  0.  Snyder  (the  person 
for  whose  benefit  this  action  is  brought),  without  just  cause  or 
process  of  law,  and  did,  as  such  marshal,  arrest  the  said  Ferry 
O.  Snyder  and  incarcerate  him  in  the  lock-up,  and  did  prose- 
•cute  him,  without  reasonable  or  probable  cause,  and  without 
any  legal  process  or  authority  therefor,  whereby  a  cause  of 
action  did  accrue  against  said  F.  Marion  Stump,  who  was  so 
acting  as  marshal  of  said  city,  and  that  afterward,  and  on 
August  25,  1898,  an  action  was  brought  by  Ferry  O,  Snyder 
against  said  F.  Marion  Stump  in  the  circuit  court  for  the 
county  of  Eaton  to  recover  damages  for  the  injuries  above  de- 
scribed, and  that  afterward  the  cause  came  on  to  be  tried  in 
fiaid  court,  and  the  said  plaintiff  recovered  a  judgment  against 
the  said  defendant  in  the  sum  of  twelve  hundred  and  twenty-* 
five  dollars  and  costs  of  suit;  that  the  judgment  remains  un- 
satisfied and  unreversed;  and  that  it  has  not  been  appealed 
from.  This  action  is  brought  on  said  bond  against  said  Stump 
and  his  sureties  for  the  purpose  of  satisfying  said  judgment  to 
the  extent  of  the  liability  of  the  sureties  upon  such  ofiScial  bond. 

The  defendants  demurred  to  the  declaration,  setting  out  nine 
special  causes  of  demurrer.  The  court  below,  in  sustaining  the 
demurrer,  passed  upon  only  two  questions,  to  wit;  1.  That  an 
action  on  the  bond  could  not  be  maintained  for  the  use  and 
benefit  of  anyone  except  the  city  of  Eaton  Rapids,  and  that 
only  in  its  own  interest;  2.  That  the  act  complained  of  in 
the  declaration  was  ^  not  such  a  violation  of  the  terms  of  the 
bond  as  would  give  rise  to  an  action  against  the  sureties.  The 
plaintiff  brings  error. 

But  one  question  need  be  discussed,  as  we  are  of  the  opinion 
that  the  court  below  was  not  in  error  in  holding  that  an  action 
could  not  be  maintained  on  the  bond  except  in  the  interest  of 
the  city.  The  bond  was  not  given  for  the  protection  of  third 
parties,  but  for  the  protection  of  the  city  alone.  This  bond 
was  never  assigned  to  Mr.  Snyder,  nor  has  the  city  ever  given 
any  authority  to  him  to  bring  suit  on  it.  There  is  no  statute 
in  this  state  providing  that  such  actions  may  be  brought  on 
such  a  bond,  in  the  interest  of  or  for  the  benefit  of  a  third 
party,  for  damages  arising  by  the  act  or  omission  of  such  ap- 
pointive officer.  Our  statutes  do  provide  for  actions  on  official 
bonds,  but  suits  by  third  parties  on  bonds  given  by  appointive 
municipal  officers  are  not  included,  and  without  the  aid  of  some 
statute  no  such  suit  can  be  maintained.  Section  9781  of  3 
<])ompiled  Laws  provides  for  the  commencement  of  sHits  by 
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third  parties  against  sheriffB  on  official  bonds;  and  saettim  d79&- 
provides:  ^Snits  upon  the  offida)  bonds  of  registers  of  th» 
courts  of  equity^  clerks  of  tibe  supreme  courts  clerks  of  oonnties^ 
registers  of  deeds  of  conntiesy  masters  in  diancery,  notaries- 
public^  and  of  all  other  officers  required  to  give  bond  to  the 
people  of  this  state,  in  relation  to  which  no  other  proyision  of 
law  is  or  shall  be  made,  may  be  prosecuted  by  any  person  ag-^ 
grieved  by  any  delinquency  or  misconduct  of  such  officers,  ro» 
spectively,  and  such  suits  shall  be  prosecuted,  and  judgments 
rendered  therein,  in  the  same  manner  herein  prescribed  in  rela* 
tion  to  suits  on  the  official  bonds  of  sheriffs,  and  with  the  like 
effect." 

There  are  other  classes  of  bonds  required  by  the  statute  to  be 
given,  such  as  constables'  bonds,  which  by  section  2364  of  1\ 
Compiled  Laws,  make  the  officer  and  his  sureties  liable  '^to  pay 
to  each  and  every  person  who  may  be  entitled  thereto  all  sudt 
sums  of  money  as  the  said  constable  may  ^  become  liable  to  pay,. 
•  •  •  •  or  on  account  of  any  misfeasance  of  the  said  constable 
in  the  discharge  of,  or  failure  of  said  constable  to  faithfulljr^. 
perform,  any  of  the  duties  of  his  said  office."  ^ 

A  county  treasurer  gives  a  bond  to  the  board  of  supervisors  r 
Comp.  Laws,  sec.  2535.  The  bonds  of  county  clerks,  sheriffs^ 
connty  surveyors,  notaries  public,  circuit  court  commissioners, 
as  well  as  bonds  of  other  officers,  are  required  by  the  statute  to 
run  to  the  people.  There  can  be  no  doubt  that  on  all  such  bonds 
the  statute  gives  a  right  of  action  against  the  officer,  as  well  as 
against  his  sureties,  to  any  third  person  who  may  have  a  cause 
of  action  against  the  officer  for  any  misfeasance  in  office.  With- 
out these  statutes,  no  right  of  action  on  the  bond  would  inure 
to  the  benefit  of  third  persons.  The  bond  in  this  case  runs  to 
the  city  of  Eaton  Bapids,  and  not  to  the  people.  The  rule  as 
stated  by  Murfree  on  Official  Bonds,  section  504,  is  as  follows: 
**The  primary  object  of  an  official  bond  is,  of  course,  to  protect 
the  interests  of  the  beneficiary  named  in  it — the  state,  county, 
corporation,  etc.,  as  the  case  may  be.  By  statute,  however,  it 
is  nsually  provided  that  bonds  given  by  officers  to  states  and 
connties  shall  be  available  to  protect  the  interests  of  private 
persons  who  may  be  aggrieved  by  the  breach  of  sudi  bonds. 
They  cannot  be  used,  however,  for  these  pnrposes  in  cases  un* 
provided  for  by  such  statutory  enactment.'^ 

Li  State  V.  Nichol,  8  Lea,  657,  the  action  was  brought  by 
third  parties  on  the  official  bond  given  by  the  derk  of  the  county 
court    The  court  said:  ''The  bond  is  given  to  the  state;  is 
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intended  to  enforce  the  performance  of  official  duties,  and  to 
kidenmif  J  the  public  against  official  delinquency.  Such  is  the 
plain  meaning  of  its  terms,  and,  from  the  nature  of  tbe  case, 
unless  otherwise  directed  by  statute,  would  be  its  object  It 
certainly  was  not  intended  to  be  operative  in  favor  of  indi- 
vidual citizens  for  any  wrong  done  to  them  by  the  officer.  The 
state  in  this  case  does  not  complain  of  his  act.  It  was  for  its 
benefit.  He  may  have  violated  the  rights  of  the  citizen,  but 
certainly  has  not  given  any  cause  of  suit  on  his  official  bond 
in  his  favor  by  such  act.*^ 

^  In  Corporation  of  Washington  v.  Young,  10  Wheat  409, 
it  was  said  by  Chief  Justice  Marshall:  ''No  person  who  is  not 
the  proprietor  of  an  obligation  can  have  a  legal  right  to  put  it 
in  suit,  unless  such  right  be  given  by  the  legislature;  and  no 
person  can  be  authorized  to  use  the  name  of  another  without 
his  assent  given  in  fact  or  by  legal  intendment." 

Counsel  for  plaintiff,  however,  cite  the  case  of  State  v.  Nor- 
wood, 12  Md.  177,  holding  that  it  was  not  necessary  for  the 
plaintiff,  before  instituting  suit  upon  an  official  bond  payable 
to  the  state,  to  obtain  the  staters  permission  to  do  so;  and  this, 
although  there  was  in  the  statute  which  prescribed  the  bond  no 
specific  provision  for  making  the  bond  payable  to  the  state,  or 
for  giving  the  party  interested  the  right  to  sue  upon  it  J3ut 
that  case  was  decided  upon  the  construction  of  the  statute  pre- 
scribing the  form  of  the  bond.  The  bond  was  given  to  the  state, 
and  conditioned  that  the  officer  ''shall  well  and  faithfully  pay 
over  to  the  treasurer  of  Maryland  all  sums  of  •money  received 
by  him  for  the  use  of  the  said  state  of  Maryland  under  the 
provisions  of  the  constitution  of  the  state  of  Maryland,  or  of 
any  law  now  existing,  or  which  may  hereafter  be  passed,  in 
the  manner  and  at  the  time  limited  by  such  acts,  without  fraud 
or  further  delay,  and  shall  well  and  truly  account  for  the  same 
with  the  officer  or  persons  authorized  to  receive  the  same,  and 
the  duties  of  his  office,  and  all  the  other  duties  of  his  said 
office  by  law  imposed,  legally,  duly,  and  faithfully  shall  dis- 
charge according  to  law  and  the  true  intent  and  meaning  of 
the  acts  of  assembly  in  such  case  made  and  provided." 

The  object  of  the  suit  was  to  recover  on  the  bond  moneys 
collected  as  license  fees  alleged  to  be  due  the  equitable  plain- 
tiffs (that  is,  the  mayor  and  city  council  of  Baltimore)  from 
Norwood,  the  clerk  of  the  court  of  common  pleas.  The  court 
recognized  the  rule  laid  down  by  Chief  Justice  Marshall  in 
Corporation  of  Washington  v.  Young,  10  Wheat  409,  but  in 
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the  course  of  the  opinion  referred  to  the  case  of  Ing  v.  State, 
8  Md.  287,  and  quoted  from  it  as  follows :  *  "The  court  of  ap- 
peals held  in  Kiersted  y.  State,  1  Gill  &  J.  231,  that  the  uni* 
form  practice  for  twenty  years  allowed  persons  interested  to 
bring  suits  on  bonds  taken  in  the  name  of  the  state,  although 
the  acts  of  assembly  under  which  tiiey  are  required  to  be  exe- 
cuted contain  no  specific  provision  for  making  them  to  the  state, 
or  give  to  the  party,  in  language,  the  right  to  sue.  These  refer- 
ences are  sufficient  to  show  the  suit  was  properly  brought/* 

Continuing,  the  court  said:  "The  laws  which  provide  for  the 
execution  of  bonds  similar  to  the  one  before  us  do  not  require 
them  for  the  purpose  of  protecting  the  rights  of  the  state  alone. 
They  are  also  designed  to  secure  the  faithful  performance  of 
official  duties,  in  the  discharge  of  which  individuals  and  cor- 
porations have  a  deep  interest,  and  therefore  they  should  have 
the  privilege  of  suing  such  bonds  for  injuries  sustained  by  them 
through  the  negligence  or  malconduct  of  the  officers.  Such 
doctrine  in  regard  to  public  official  bonds  we  consider  as  having 
been  long  established  in  Maryland,  whatever  may  be  the  law 
elsewhere.*' 

The  rule  in  the  above  case,  as  will  be  noticed,  was  based  upon 
the  construction  of  the  statute  fixing  the  condition  of  the  bond, 
and  the  long-established  practice  in  that  state.  No  case  cited 
by  the  learned  counsel  for  the  plaintiff  goes  further  than  this. 
We  think  the  general  rule  is  that  no  suit  can  be  maintained 
by  third  parties  on  an  official  bond  unless  some  authority  can 
be  found  in  the  statute  authorizing  it.  While  the  statutes  of 
this  state  do  not  in  express  terms  authorize  suits  by  third  par- 
ties on  constables*  bonds,  yet  the  form  of  the  bond  prescribed  by 
the  statute  would  undoubtedly  be  construed  as  authorizing  it. 
There  is  no  such  provision  of  the  statute  in  reference  to  the 
official  bond  of  the  marshal  of  the  city  of  Eaton  Bapids.  No 
such  provision  is  contained  in  the  charter  of  the  city. 

We  think  the  court  below  was  not  in  error  in  sustaining  the 
demurrer.  In  this  view  of  the  case,  it  is  not  important  to  dis- 
cuss the  other  questions. 

The  judgment  below  must  be  affirmed. 

The  other  justices  concurred. 


Sureties  are  not  Bound  beyond  the  strict  terms  of  their  engage* 
ment:  Town  of  Salem  v.  McClintock,  16  Ind.  App.  666»  59  Am.  St. 
Bep..  330.  46  N.  B.  39. 
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DOTLB  ▼.  TOLEDO,  SAGINAW  AND  MUSKEGON  BY.  CO. 

[127  Midi.  94,  86  N.  W.  624.] 

BAILBOADS-SAFB  PLACES  FOB  BMPLOTis  TO  WOBK. 
It  l8  the  daty  of  a  railway  oompany  to  see  that  a  building  over 
its  switch-tradE  is  reasonably  safe  for  its  employ^  whose  dntie» 
call  him  thereunder*  though  the  building  belongs  to  third  persons^ 
(pp.  456,  460.) 

Watson  &  Chapman,  for  fhe  appellant. 

Geer  &  Williams  and  E.  W.  Meddaugh,  for  the  appellee. 

•*  MOOEE,  J.  The  plaintiff  sued  the  defendant  to  recover 
for  personal  injuries  received  by  him  while  in  the  employ  of  the 
defendant  The  trial  judge  directed  a  verdict  in  favor  of  de- 
fendant.   The  case  is  brought  here  by  writ  of  error. 

The  Sparta  Brick  and  Tile  Company  is  engaged  near  Sparta, 
and  near  the  line  of  the  defendant's  road,  in  making  bricks  and 
tiles.  Its  kilns  are  under  a  center  building,  upward  of  two 
hundred  feet  long.  This  building  consists  of  posts  set  in  the 
ground,  and  extending  above  the  ground  about  sixteen  feet, 
upon  the  top  of  which  are  plates.  The  roof  boards  ^'  extend 
from  these  plates  to  the  center  of  the  building,  the  highest  point 
being  midway  between  the  rows  of  posts.  On  each  side  of  the 
center  building,  and  extending  its  entire  length,  is  a  lean-to, 
about  thirteen  feet  wide.  The  sides  of  the  building  are  open. 
The  outside  of  the  lean-to  is  made  of  tamarack  posts,  six  to 
eight  inches  in  diameter,  set  in  the  ground  at  intervals  of  twelve 
or  fourteen  f ^t,  and  twelve  feet  high.  On  the  tops  of  these 
posts  plates  are  spiked.  At  frequent  intervals  rafters  lead  from 
the  outside  plates  to  the  outside  plates  of  the  center  building. 
The  rafters  are  connected  with  each  other  by  strips,  some  of 
which  are  two  inches  by  four  inches,  and  some  four  inches  by 
four  inches.  Upon  the  tops  of  these  strips,  inch  boards,  six- 
teen feet  long,  were  nailed,  reaching  from  the  plates  on  top  of 
the  twelve-foot  posts  to  the  plates  on  the  center  building.  The 
boards  on  the  center  building  were  loose,  and  when  the  fires  were 
started  in  the  kilns,  were  removed  from  the  center  building,  and 
slipped  over  on  the  roof  of  the  lean-to.  The  defendant  com- 
pany  built  a  siding  into  the  lean-ta  from. its  track  over  the  land 
of  the  hnak  and  tile  company,  whidi  company  loaded  the  cars 
from  bricks  which  had  been  taken  from  the  kilns,  and  which 
lirere  sometimM  oiled  in  the  lean-to  while  awaiting  shipment. 
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When  tlie  cars  were  loaded,  usually,  wlien  the  brakes  were 
loosened,  they  could  easily  be  run  outside  of  the  building,  where 
they  were  received  by  the  defendant  company;  but  sometimes  it 
was  necessary  to  go  into  the  building  for  them.  The  building 
was  erected  by  the  brick  and  tile  company,  and,  so  far  as  it  was 
kept  in  repair,  was  repaired  by  them ,  the  railroad  company  ex- 
ercising no  control  over  the  building. 

The  plaintiff  was  twenty-five  years  old.  He  had  been  a  brake* 
man  nearly  three  years.  He  was  in  the  employ  of  the  defend- 
ant, and  had  made  four  trips  over  its  road  in  the  capacity  of 
a  brakeman  on  a  freight  train.  These  trips  took  him  near  the 
building  in  question.  On  December  28,  1898,  the  main  part 
of  the  train  was  left  near  the  station,  while  the  locomotive  and 
a  box-car  were  backed  ®*  upon  the  siding  for  the  purpose  of 
getting  two  flat-cars  that  were  under  the  lean-to.  The  plain- 
tiff was  instructed  to  make  the  coupling.  While  the  train  was 
moving  slowly  he  was  attempting  to  remove  the  pin  from  a 
Jenney  coupler,  which  was  attached  to  the  moving  car,  for  the 
purpose  of  making  the  coupling  when  he  should  reach  the  cars 
under  the  shed.  He  had  got  but  eight  to  eighteen  feet  into 
the  shed,  when  a  portion  of  the  roof  fell,  and  he  received  the 
injuries  which  are  the  cause  of  this  litigation.  It  is  his  claim 
that  it  was  the  duty  of  the  defendant  to  furnish  him  a  reason- 
ably safe  place  to  work  and  to  keep  this  building  in  a  reason- 
ably safe  condition,  and  that,  not  having  done  it,  the  company 
was  guilty  of  negligence  which  gave  him  a  cause  for  action. 
The  negligence  is  stated  in  the  declaration  as  follows:  *Tlaintiff 
alleges  that  said  defendant  wholly  failed  to  maintain  said  build- 
ing in  a  reasonably  safe  condition,  or  in  reasonable  repair,  but 
it  allowed  said  building  to  become  old,  rotten,  and  worn  out,  the 
roof  and  rafters  thereof  become  weak,  and  in  such  a  condition 
that  they  would  separate  from  whatever  substance  or  thing  they 
were  attached  to;  that  said  building  had  stood  so  long,  and 
was  in  such  a  condition,  that  it  was -rickety,  and  was  liable  at 
any  minute  to  fall  from  its  own  weight,  and  it  not  being  of 
gu£5cient  strength  to  hold  itself  together,  which  condition  was 
apparent  to  anyone  upon  any  reasonable  examination  of  the 
same ;  and  this  plaintiff  alleges  that  it  was  the  duty  of  said  de- 
fendant to  have  examined  said  building,  and  to  have  ascer- 
tained its  condition,  but  that  said  defendant  wholly  failed  and 
neglected  to  make  any  such  examination.'' - 

The  testimony  offered  by  the  plaintiff  was  to  the  effect  that 
tbe  building  was  not  properly  constructed  in  the  first  place^ 
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that  it  was  old  and  weak^  and  that  its  condition  was  apparent 
to  anyone  who  would  examine  it^  and  that,  about  two  years  be- 
fore the  accident  occurred,  a  portion  of  the  roof  had  fallen.     On 
the  part  of  the  defendant  the  testimony  was  to  the  effect  that 
the  building  was  well  built,  and  was  of  the  same  character  of 
construction  usual  for  buildings  erected  for  the  purpose  for 
which  this  was  ^^  used.    The  testimony  showed  that  when  the 
portion  of  the  roof  fell  about  two  years  before  the  accident, 
its  f alliDg  was  occasioned  by  a  heavy  fall  of  snow  coming  upon  a 
portion  of  the  roof  which  was  a  part  of  an  extension  then  in 
process  of  construction,  before  the  posts  and  rafters  were  per- 
manently in  place;  that  the  building  had  been  in  constant  use 
by  the  employes  of  the  brick  and  tile  company,  and  that  there 
was  nothing  in  its  appearance  to  indicate  to  anyone  there  was 
any  danger  of  its  falling.    The  lean-to  was  built  to  keep  the 
rain  off  the  side  of  the  kiln,  and  from  the  bricks  piled  under 
the  lean-to,  and  to  protect  the  men  when  loading  the  cars.     The 
shed  was  so  low  the  locomotive  could  net  be  run  under  it.    If 
refrigerator  or  furniture  cars  were  run  under  it,  they  would 
hit  against  the  rafters  and  boards,  and  a  like  result  had  oc- 
curred once  or  twice  from  the  end  of  a  brake  rod  on  a  high 
car  hitting  the  roof.    The  evidence  shows  that  the  roof  had 
been  struck  a  week  or  two  before  the  accident,  but  the  injury 
had  been  repaired,  and  the  roof  left  in  perfect  condition.     It  is 
not  shown  how  the  accident  occurred,  unless  it  is  disclosed  by 
the  answer  of  Mr.  Warner  on  the  cross-examination  as  to  what 
made  the  roof  tumble,  when  he  said :  **I  don't  know  of  any  rea- 
son, unless  there  had  been  an  excessive  weight  of  snow,  or  they 
struck  it  with  their  cars  when  they  came  in,  as  they  had  done 
before'*;  or  the  testimony  of  the  fireman,  who  gave  the  signal 
to  stop  when  the  roof  fell,  that  he  saw  Mr.  Doyle  coming  out 
of  the  shed  holding  his  left  hand,  apparently  dazed,  and  that  he 
was  covered  with  snow. 

Counsel  for  the  plaintiff  say:  "When  the  servant  in  Michigan 
accepts  service  from  a  master,  there  is  a  contract  between  him 
and  the  master  that  the  master  will  furnish  him  with  a  reason- 
ably safe  place  in  which  to  work,  and  it  is  a  duty  that  the 
master  cannot  shirk  or  charge  to  others  than  himself  by  con- 
tract, bargain,  or  any  sleight  of  hand  performance":  Citing 
Morton  v.  Detroit  etc.  R.  E.  Co.,  81  Mich.  423,  46  N.  W.  Ill; 
Van  Dusen  v.  Letellier,  78  Mich.  492,  44  N.  W.  672 ;  •»  John- 
son  V.  Spear,  76  Mich.  139, 16  Am.  St.  Bep.  298,  42  N.  W.  1092; 
Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271, 18  Am.  St.  Bep.  441, 44 
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K  W.  270;  Himn  v.  Michigan  etc.  B.  Co.,  IS  MicL  813,  44 
K  W.  502 ;  Harriflon  v.  Detroit  etc,  B.  B.  Co.,  79  Mich.  409, 
19  Am.  St.  Bep.  180,  44  N.  W.  1034;  Brown  v.  Gilchrist,  80 
Mich.  56,  20  Am.  St,  Sep.  496,  45  N.  W.  82;  BalhoflE  v.  Michi- 
gan etc.  E.  B.  Co.,  106  Mich.  606,  65  N.  W.  592. 

We  have  no  doubt  this  proposition  is  fully  sustained  by  the 
rulings  of  this  court.  Counsel  say  the  same  doctrine  applies 
when  a  railroad  company  is  using  property  belonging  to  an- 
other company  or  to  someone  else :  Citing  1  Shearman  and  Bed- 
field  on  Negligence,  sec.  196;  Wabash  etc.  By.  Co.  v.  Peyton, 
106  111.  534,  46  Am.  Bep.  705 ;  Stetler  v.  Chicago  etc.  By.  Co., 
46  Wis.  497,  1  N.  W.  112;  Stetler  v.  Chicago  etc.  By.  Co.,  49 
Wis,  609,  6  N.  W.  303,  and  other  cases. 

It  is  insisted  by  defendant  that  an  examination  of  these  cases 
shows  the  defects  resulting  in  the  injury  related  to  the  roadbed 
itself,  or  to  the  train  or  its  equipments,  and  for  that  reason 
do  not  apply  to  the  case  at  bar.  If  the  principle  determined 
by  these  cases  is  to  control,  we  think  it  cannot  be  said  that  the 
duty  of  the  company  to  maintain  a  safe  place  for  its  employ^ 
to  work  is  discharged  if  it  leaves  a  structure  over  its  tracks  in 
so  unsafe  a  condition  as  to  imperil  the  safety  of  an  employd 
whose  duty  it  is  while  employed  to  pass  under  it  Was  it,  tl^en, 
the  duty  of  the  company  to  its  employes  to  see  that  this  place 
where  it  built  its  track,  and  where  it  sent  its  employ^  to  work, 
was  reasonably  safe?  In  Boss  v.  Township  of  Ionia,  104  Mich. 
320,  62  N.  W.  401,  it  was  held,  in  effect,  that,  in  building  an 
approach  to  a  bridge,  the  township  authorities  may  not  ignore 
surroundings,  but  are  bound  to  exercise  such  caution  as  existing 
circumstances  suggest.  If  the  duty  of  maintaining  this  spur 
was  a  duty  which  the  company  owed  to  its  employes,  it  will  not 
do  to  say  that  this  duty  was  performed  by  building  a  track 
which  had  no  defects  in  itself,  if  there  was  that  above  the  track 
which  endangered  the  safety  of  the  employ^.  The  rule  is  es- 
tablished by  the  weight  of  authority  that,  when  a  railroad  ®* 
company  runs  its  trains  over  tracks  owned  by  another,  the  com- 
pany is  bound  to  see  that  the  tracks  are  in  a  safe  condition: 
Stetler  v.  Chicago  etc.  By.  Co.,  46  Wis.  497,  1  K  W.  112; 
Little  Bock  etc.  B.  R  Co.  v.  Cagle,  53  Ark.  347,  14  S.  W.  89 ; 
Wisconsin  Central  By.  Co.  v.  Boss,  142  111.  9,  34  Am.  St.  Bep. 
49,  31  N.  E.  412 ;  Murray  v.  Lehigh  VaL  B.  B.  Co.,  66  Conn. 
612,  34  Atl,  506.  See,  also,  Spaulding  v.  Granite  Co.,  159 
Mass.  587,  34  N.  E.  1134. 
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It  is  urged  by  counsel  that^  though  they  have  not  been  able 
to  find  a  case  just  like  this^  applying  the  principles  announced 
in  Pahlan  ▼.  Detroit  etc.  Ey.  Co,  122  Mich.  232,  81  N.  W.  103, 
to  this  case,  it  justified  ^e  judge  in  directing  a  verdict  in  favor 
of  defendant;  counsel  citing,  also,  Carolan  ▼.  Southern  Pacific 
Co.,  84  Fed.  84.    The  Pahlan  case  was  determined  upon  the 
assumption  of  risk  by  the  employ^,  who  had  knowledge  of  like 
conditions  along  the  way  of  the  company.    The  opinion  of  Jus- 
tice Hooker  recognized  that  the  company  was  bound  to  furnish 
a  reasonably  safe  place  to  work.    Nor  is  the  case  of  Carolan  t. 
Southern  Pacific  Co.,  84  Fed.  84,  in  point.    In  that  case  the 
question  was  whether  the  company  was  liable  to  an  employ^  for 
injuries  received  by  him  because  of  the  improper  piling  of  boxes 
or  freight  on  a  wharf  adjacent  to  defendant's  track.    The  con- 
dition which  caused  the  injury  to  plaintiff  arose,  not  through  an 
unsafe  condition  of  the  premises,  but  because  of  an  improper  use 
made  of  premises  in  proper  condition,  of  which  the  plaintiff  had 
notice.    In  the  present  case  the  plaintiff  cannot  be  said  to  have 
assumed  the  risk  that  the  building  into  which  the  company  ran 
its  track  was  liable  to  fall  down  upon  him  while  in  the  perform- 
ance of  his  duties.    It  is  not  a  case  in  which  the  structure  could 
be  avoided,  as  in  the  Pahlan  case.    If  in  any  case  an  employ^ 
has  a  right  to  rely  upon  the  performance  of  the  duty  to  pro- 
vide a  safe  place,  it  would  seem  that  he  may  do  so  when  he  is 
called  upon  to  pass  under  a  building,  to  the  extent,  at  least,  of 
assuming  that  the  building  will  not  fall  upon  him  by  its  own 
weight  *^  We  think  the  case  was  one  that  should  have  been 
left  to  the  jury  under  proper  instructions  from  the  court. 

Judgment  is  reversed,  and  a  new  trial  granted. 

Montgomery,  C.  J.^  and  Orant,  J.,  concurred  with  Moore,  J. 
Long,  J.,  concurred  in  the  result. 
Hooker,  J.,  did  not  sit. 

A  IKBMtu  la  Bound  to  take  reasonable  oare  to  hare  tlie  plaee  i^ 
which  he  directs  his  servant  to  work  reasonably  safe  for  the  <k^ 
ing  of  that  work:  Saunders  v.  Safttem  etc.  Brick  Co.,  6a  N.  J.  L. 
&54,  76  Am.  St.  Rep.  222,  44  Atl.  680;  Wellston  Coal  Cto.  T.  Smith, 
66  Ohio  St  70,  87  Am.  St  Rep.  547,  61  N.  B.  148;  mmiographie 
note  to  Mast  v.  Kern,  76  Am.  St  B^  691.  A  railroad  company, 
like  any  other  employer,  owes  this  du^:  Whipple  v.  New  York  etc 
B.  R.  Go.,  10  R.  I.  687,  61  Am.  St  Rep.  796,  86  Aa  80&  Its  duty, 
lot  this  respect,  extends  to  cam  recetved  from  and  owned  by  otbtf 
companies:  Eaton  v.  New  Tork  etc  R.  R.  Go.,  168  N.  T.  391,  79 
Am.  St  Rep.  600,  67  N.  B.  600;  New  York  etc  &  B.  Oc  t.  OkoD- 
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well,  98  Ya.  227,  81  Am.  St  Rep.  722,  86  S.  IL  444;  and  to  the 
tracks  of  other  companies  which  its  employes  use:  Wisconsin  Cent 
B.  R.  Ck).  y.  Robs,  142  111.  9,  31  N.  B.  412,  84  Am.  St  Rep.  48^  and 
eaaea  cited  In  the  cross-reference  note  thereta 


NOBLE  y.  BESSEMER  STEAMSHIP  COMPANY. 

[127  Mich.  103,  86  N.  W.  520.] 

PHLLOW-SBRVANT  —  CONTRIBUTORY  NBQLIGBNOB 
OF.— 'If  a  servant  Is  injmed  by  a  defective  tool,  the  fact  that  a 
fellow-servant  nslng  it  with  him  knew  its  condition  does  not  relieve 
the  master  from  liability,    (pp.  467,  468.) 

INSTRUCTIONS-MANNBR  OP  GIVING.— If  a  Jndge,  Itf 
givln^^  requested  Instmctions,  says  that  "counsel  have  handed  me 
some  requests,  as  stating  propositions  of  law  by  which  you  should 
be  guided,"  an  objection  that  he  falls  to  say  that  the  requests  are 
given  or  that  they  state  the  law,  is  unavailing,    (p.  470.) 

T.  A.  E.  &  J.  C.  Weadock,  for  the  appellant 
Pierce  &  Kinnane,  for  the  appellee. 

^®*  MOOBE,  J.  This  is  an  action-  on  the  case  for  the  recov- 
ery of  damages  on  account  of  the  loss  of  an  eye.  From  a  judg- 
ment of  four  thousand  dollars  obtained  by  plaintiff^  defendant 
has  brought  the  case  here  by  writ  of  error. 

Plaintiff  was  employed  as  a  calker  upon  a  vessel  being  con- 
structed at  F.  W.  Wheeler  &  Co.'b  yard  in  West  Bay  ^^  City 
by  defendant  Wheeler  &  Co.  had  commenced  the  work,  but, 
failing  in  the  performance  of  its  contract,  the  defendant  took 
the  yard  and  crew  and  proceeded  to  finish  it  Plaintiff  com- 
menced working  for  Wheeler  &  Co.,  and  continued  when  defend- 
ant took  over  the  operation  of  the  yard.  Plaintiff  and  his  wit- 
nesses testified  that  on  July  26,  1898,  plaintiff  was  engaged  in 
sttiking  with  a  riveting  hammer  a  soft-head  held  against  a  rivet 
then  being  put  in  on  the  bulkhead  bar  of  a  vessel  by  one  John 
Lepan.  A  piece  of  steel  fiew  from  the  soft-head  and  struck  him 
in  the  eye,  putting  it  out.  The  soft-head  in  question  was  made 
from  a  riveting  hammer,  and  it  is  claimed  that  the  head  which 
was  to  be  struck  with  the  riveting  hammer  was  not  properly  tem- 
pered. Plaintiff  had  been  a  riveter  for  four  years  and  upward, 
amd  claims  he  knew  nothing  about  the  condition  the  soft-head 
m  question  was  in.    The  defendant  furnished  the  tools  used  by 
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its  employes.    There  were  between  fifty  and  sixty  riyeting  gangs 
then  at  work  for  defendant  in  the  yard,  each  gang  conaisting  of 
four  men — a  head  riveter,  an  assistant  riveter,  a  heater,  and  a 
holder-on.    John  Lepan  was  head  riveter  of  the  gang  in  which 
plaintiff  was  working.    A  tool  storeroom  was  maintained  by  the 
defendant,  in  charge  of  a  keeper  named  Gereoux,  whose  duty 
was  to  give  out  and  furnish  tools  to  the  workmen.     It  is  the 
claim  of  the  plaintiff  that  Lepan  went  to  the  storeroom  for  a 
soft-head,  and  Gereoux  gave  out  one  to  him,  but,  before  using  it 
at  all,  Lepan  returned  it  to  Gereoux,  and  complained  of  its  de- 
fective condition.    Lepan  testified  as  follows;  *T  did  not  pick 
out  the  tool  myself.    Gereoux  gave  it  to  me.   He  was  the  man  in 
charge  of  the  storeroom  where  the  employes  were  accustomed  to 
go  for  tools  to  do  their  work.    The  soft-head  which  he  gave  me 
was  made  from  a  broken  riveting  hammer,  the  hammer  end  be- 
ing cut  off.    It  was  too  hard,  because  it  had  been  tempered  as  a 
riveting  hammer,  and  the  temper  had  not  been  taken  out  so  as  to 
make  it  a  soft-head.    I  took  it  back  to  the  storeroom  the  same 
day  I  received  it,  and  wanted  to  get  another  one.    Mr.  Gereoux 
told  me,  if  I  could  find  a  better  one,  to  take  *^^  it;  but  he  said 
that  was  the  best  one  he  had  in  the  storeroom.  I  looked  over  the 
rest  of  the  soft-heads  in  the  storeroom,  and  they  were  ail  worn 
out,  and  not  fit  for  use.   He  had  them  thrown  in  one  pile  of  cull 
tools.    I  told  Mr.  Gereoux  that  I  did  not  want  to  use  the  tool. 
He  said :  *I  will  give  you  an  order  to  go  to  the  blacksmith  ar^d 
get  it  fixed.'    He  gave  me  an  order  to  go  to  the  bla<^smith,  and 
the  blacksmith  told  me  he  could  not  fix  any  more  tools  unless  I 
would  get  an  order  from  Mr.  Gilkey,  who  was  foreman  of  all 
the  riveters  on  all  the  boats.    The  blacksmith  referred  to  was 
the  man  employed  by  the  company  to  repair  tools  for  the  ma- 
chine shop  and  the  riveters.    That  was  his  business.    I  then 
went  to  Mr.  Gilkey  for  an  order,  and  told  him  what  was  the  mat- 
ter with  the  tool.    He  said :  'John,  I  cannot  give  you  an  order. 
I  have  got  to  finish  those  boats  with  the  tools  we  have  got.    I 
was  told  by  the  company  not  to  make  any  more  expense  on 
these  boats;  they  would  have  to  be  done  with  the  tools  we  had; 
to  do  the  best  we  could.'    I  then  went  right  down  and  went  to 
work.    That  was  the  day  before  Noble  started  to  work  with  me. 
After  Noble  came,  we  used  the  soft-head  on  three  rivets.    We 
hadn't  finished  the  third  one — ^just  two  and  a  half.    We  were 
finishing  the  third  one  when  this  piece  broke  and  Noble  was 
injured.    We  had  not  used  it  before  he  was  injured,  and  the 
soft-head  had  remained  without  use  from  the  time  I  took  it  to 
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the  shop  until  the  time  Noble  was  hurt.  It  was  kept  in  a  keg, 
with  other  tools,  except  when  we  had  to  shift  from  one  boat  to 
another.  I  did  not  tell  Noble  that  I  did  not  tiiink  it  was  a  safe 
tool  to  work  with,  because,  if  I  told  him,  he  would  have  quit, 
the  same  as  the  other  one  quit  before,  and  I  would  be  out  of 
work.'*  . 

Plaintiff  also  claimed  that,  at  the  time  of  the  injury,  he 
was  striking  the  soft-head  as  riveters  usually  do,  and  Lepaa 
was  holding  it  against  the  rivet  in  the  usual  way,  and  that  he 
did  not  know  the  dangerous  condition  of  the  soft-head.  The 
defendant  denied  that  the  tool  was  not  reasonably  safe  for  use, 
and  also  denied  Lepan's  version  of  his  obtaining  the  tooL 

In  his  charge  to  the  jury,  after  stating  the  claims  of  the 
parties,  the  trial  judge  ^id: 

*'The  claim  of  the  plaintiff — and  I  say  to  you  the  only 
ground  in  this  case  on  which  the  plaintiff  can  recover — ^is  ^^^ 
the  claim  that  the  soft-head  which  he  struck  with  that  ham- 
mer was  not  a  safe  tool,  was  not  reasonably  safe  to  be  used 
by  men  engaged  in  riveting  as  these  men  were  at  that  time. 
Now,  a  hammer  or  soft-head  might  be  safe  when  given  out  to 
workmen,  and  it  might  become  unsafe  by  reason  of  its  use  by 
them;  but  I  say  to  you  as  a  matter  of  law  in  this  case,  and  I 
wish  you  to  difitinctiy  remember  that  part  of  it,  that  the  de- 
fendant in  this  case  is  not  liable  in  case  you  find  that  the  de- 
fect in  this  soft-head,  if  you  find  it  was  defective,  was  caused 
by  the  use  that  it  had  had.  The  plaintiff  claims  that  at  the 
time  Lepan  got  it  from  the  storehouse,  or  at  the  time  he  first 
commenced  to  use  it,  he  discovered  that  it  was  not  a  safe  tool 
to  use;  and  if  you  find  that  to  be  the  fact — if  you  find  that,  at 
the  time  Lepan  got  this  soft-head  from  the  storehouse,  it  was 
not  then  a  reasonably  safe  tool  with  which  to  do  the  class 
of  work  which  it  was  expected  by  the  defendant  Lepan  and 
those  associated  with  him  would  do — then  the  company  is  neg- 
ligent. The  law  imposes  the  duty  upon  those  who  employ 
laborers,  and  who  furnish  them  with  tools  to  use,  to  see  to  it 
that  those  tools  are  reasonably  safe  and  fit  for  the  use  for 
which  they  are  intended;  and  when  Lepan  went  to  the  store- 
house, if  he  was  given  this  tool  by  the  person  whose  duty  it 
was  to  keep  those  tools  and  deliver  them  out  to  the  men,  that 
was  a  representation  by  the  defendant  itself  that  that  tool  was 
reasonably  safe  and  fit  for  use. 

*TTow,  it  appears  from  the  testimony  that  Lepan,  before 
lie  used  it,  discovered  that  it  was  not  so,  as  he  claims*    That 
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would  not  be  any  defense  to  this  defendant  in  this  case  unless 
you  find  that  it  became  so  from  use.  If  this  tool  was  reason- 
ably safe  and  fit  for  use  at  the  time  Lepan  got  it^  then  the  com- 
pany has  done  all  that  their  duty  called  upon  them  to  do;  but 
when  Lepan  took  it  back  and  asked  for  another^  the  company, 
while  they  should  have  given  him  another,  or  should  have  put 
this  in  proper  order,  as  a  matter  of  mere  right,  were  not  under 
any  legal  obligation  to  do  it.  He  knew  that  the  toal  was  un- 
safe, and  it  was  his  option  either  to  work  with  it  or  to  quit 
If  he  continued  to  work  with  it  after  he  knew  it  was  unsafe, 
he  was  guilty  of  just  as  much  negligence  as  the  company  was, 
and  you  haven^t  any  right  to  award  a  verdict  against  the  de> 
f endant  in  this  case  by  reason  of  the  fact  that  they  refused  to 
repair  this  tool  for  Lepan.  That  is  not  in  the  case  at  all,  as 
far  as  your  consideration  of  it  is  concerned. 

"The  first  question  for  you  to  determine,  and  the  impor- 
tant *^®  question,  is.  What  was  the  condition  of  this  soft- 
head at  the  time  it  was  furnished  to  Lepan  to  work  with? 
It  seems  that  he  was  the  boss  or  the  head  of  the  gang  of 
riveters.  He  had  charge  of  that  particular  gang,  and  this 
saf t-head  was  furnished  to  him  for  the  use  of  that  gang.  Now, 
the  question  is.  What  was  the  condition  of  it  at  that  time? 
The  plaintiff  claims  it  was  unsafe  to  use;  that  it  was  a  broken 
riveting  hammer,  and  that  the  temper  had  not  been  abstracted 
from  the  head  of  it  that  had  been  broken.  Now,  from  the  testi- 
mony of  the  ^vitnesses  in  this  case  you  must  determine  what 
you  believe  the  fact  to  be.  If  you  find  that  the  hammer  at 
that  time  was  in  a  reasonably  safe  and  fit  condition  for  use, 
then  the  plaintiff  in  this  case  cannot  recover,  no  matter  what 
you  may  find  the  other  facts  to  be.  On  the  other  hand,  if  you 
find  that  the  hammer  at  that  time  was  not  a  reasonably  safe 
tool  with  which  to  perform  the  work  that  the  company  designed 
for  it,  then  the  next  question  for  you  to  determine  is.  Had 
the  plaintiff.  Noble,  himself  knowledge  af  the  fact  that  it  was 
unsafe?  If  he  had,  and  he  continued  to  use  it  after  he  had 
that  knowledge,  then  he  cannot  recover  in  this  case.  After  a 
man  discovers  that  a  tool  is  unsafe,  if  he  continues  to  use  it 
under  the  circumstances  detailed  by  the  witnesses  in  this  case, 
without  protest  to  his  employer — and  he  did  not  protest — and 
I  might  add  further,  without  a  promise  to  fix  it  up,  and  ask 
him  to  use  it  a  little  while,  until  they  could  get  a  chance  to  fix 
it — those  are  the  only  circumstances  under  which  he  would  be 
relieved  of  the  knowledge  that  he  had,  if  you  find  he  did  have 
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it^  that  the  tool  was  nnsafe.  As  bearing  upon  that  question 
-whether  or  not  Noble  had  knowledge  that  his  tool  was  unsafe, 
if  you  find  it  was  nnsafe,  you  have  a  right  to  consider  the  man- 
ner in  which  the  work  was  being  carried  on.  You  have  a  right 
to  consider  the  fact  as  to  whether  it  required  a  careful  examina- 
tion of  the  tool  itself  to  determine  its  condition,  or  whether 
one  could  tell  by  a  casual  glance  at  it.  You  have  heard  the 
testimony  of  the  witnesses.  And  even  though  you  may  find 
that  Noble's  attention  was  not  particularly  called  to  the  de- 
fect in  this  tool  by  Lepan,  if  you  find  as  a  fact  from  the  evi- 
dence, exercising  your  common  sense  as  applied  to  the  fact, 
that  Noble  did  know  as  to  what  the  condition  of  this  soft-head 
was  at  the  time  it  was  used  that  day,  and  that  he  knew  it  was 
nnsafe,  then  I  say  to  you^  as  a  matter  of  law^  that  he  cannot 
recover  in  this  suit. 

•*I  think  I  have  already  said  to  you  that  if  this  soft-head 
*«•  was  in  a  reasonably  safe  condition  for  use  at  the  time 
Lepan  got  it,  and  if  during  the  time  that  he  was  using  it,  by 
use  or  otherwise,  it  became  in  a  defective  condition,  and  un- 
safe and  unfit  for  use,  that  the  plaintiil  could  not  recover  in 
this  case.    In  that  case  the  negligence  of  his  fellow-servant, 
Lepan,  in  working  with  the  tool,  would  be  counted  as  the 
negligence  of  the  plaintiff  and  it  would  prevent  his  recovery. 
To  make  that  plain  to  you,  perhaps  I  should  say  further,  if 
two  men  are  working  together  for  a  common  employer,  at  the 
same  class  of  work,  and  one  is  injured  through  the  negligence 
of  the  other,  of  course  the  employer  himself  is  not  responsible 
to  the  one  who  is  injured.    He  does  not  guarantee  to  a  man, 
when  he  sets  him  to  work,  that  all  the  other  workmen  with 
whom  he  is  engaged  will  exercise  care  and  caution.    A  man, 
when  he  goes  to  work  among  a  number  of  others,  must  in  law 
be  held  to  realize  that  he  accepts  all  the  dangers  which  are 
naturally  incident  to  the  business;  and  if  the  injury  in  this  case 
was  caused  by  the  negligence  of  his  fellow-servant,  Lepan,  then 
he  cannot  recover.    I  desire  to  make  that  particularly  clear  to 
yon,  and  I  say  to  you  again,  if  you  find  that  this  soft-head  was 
in  proper  condition  and  fit  for  use  at  the  time  Lepan  got  it, 
then  the  company  had  done  their  full  duty  to  Lepan  and  the 
plaintiff.    They  had  furnished  him  a  reasonably  safe  tool  for 
use,  and  if  Lepan  afterward  discovered  that  by  nse  it  became 
unfit  for  nse,  and  continued  to  use  it,  he  could  not  recover  had 
he  been  injured;  and  if  he  could  not  recover,  the  plaintiff  could 
not  recover,  because  his  injury  is  caused  by  the  negligence  of 
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Lepan  in  nsing  this  tool.  If,  however,  it  was  not  reasonably 
safe  and  fit  for  nse  at  the  time  Lepan  got  it  from  the  shop, 
then  I  say  to  yon,  as  a  matter  of  law,  that,  no  matter  if  Lepan 
did  nse  it  after  he  knew  it  was  nnfit  for  nse,  the  company  were 
negligent  themselves  in  failing  to  provide  their  workmen  with 
an  article  or  tool  that  was  reasonably  safe  and  fit  for  nse^  and 
the  plaintiff  can  recover. 

^on  have  a  right,  in  determining  these  qnestions,  to  con- 
sider the  natnre  of  the  tool.  It  is  not  an  intricate  piece  of 
machinery.  It  has  been  exhibited  before  yon,  and  yonr  com- 
mon sense  may  be  applied  to  the  question  as  to  whether  or  not 
men  who  had  had  experience  such  as  the  plaintiff  claims  he  had 
in  the  nse  of  snch  tools  would,  by  ordinary  observation,  have 
been  able  to  determine  whether  this  tool  was  safe  or  not.  If 
you  find  that  he  knew  it  was  not  safe,  and  still  continued  to 
use  it,  he  cannot  recover  in  this  case. 

^^^  '^Counsel  have  handed  me  some  requests,  as  stating  prop- 
ositions of  law  by  which  you  should  be  guided  in  determining 
your  verdict: 

**  *It  is  the  duty  of  the  plaintiff  to  satisfy  yon  by  a  preponder- 
ance of  evidence  that  all  the  material  allegations  of  the  plaintiff 
are  true,  and,  unless  he  has  done  so,  you  must  find  a  verdict  for 
the  defendant.' 

**  ^The  defendant  is  not  an  insurer  of  his  employes  against 
accidents,  and  the  fact  that  plaintiff  has  lost  an  eye  by  an  ac- 
cident, in  and  of  itself,  does  not  entitle  the  plaintiff  to  a  ver- 
dict/ 

**  'Before  you  can  find  a  verdict  for  the  plaintiff,  yon  must  be 
satisfied  that  the  defendant  failed  to  supply  the  plaintiff  with 
a  reasonably  fit  safe  tool  with  which  to  work,  and  that  the  plain- 
tiff, on  account  of  such  failure,  and  wholly  without  negl^ence 
on  his  party  was  injured.' 

^  'If  you  find  that  the  tool  in  question  was  a  reasonably  safe 
one,  and  that  the  accident  was  such  a  one  as  might  happen  by 
the  ordinary  nse  of  tools  reasonably  safe,  then  it  was  a  risk  of 
the  employmen*^  which  the  plaintiff  assumes,  and  he  cannot 
lecover.' 

'^Def endanfs  counsd  has  also  eaggested  that  I  should  say 
something  to  yon  in  the  way  of  instruction  relative  to  their 
omission  to  produce  Oereoux,  the  man  who  kept  the  shop,  as 
a  witness.  That  omission  upon  their  part  has  been  strongly  com* 
mented  upon  by  the  attorney  for  the  plaintiff,  and  it  is  not 
perhaps  out  of  place  that  I  should  say  somethiiig  to  you  aboat 


Jane,  1901.]    Noblb  v.  Bessemsb  Stsambhip  Go.  467 

it.  Mr.  Gereoux  mighty  of  course,  hftve  been  called  by  either 
party.  The  plaintiff  would  have  a  right  to  call  him,  or  the  de- 
fendant would  have  that  right.  It  appears  by  the  statement  of 
counsel  that  he  ie  outside  of  the  jurisdiction  of  this  court-^ 
that  he  is  in  New  York  state,  where  he  could  not  be  reached 
by  a  subpoena  of  the  court;  and  I  say  to  you  that  unless  yon 
find  as  a  fact  in  this  case  that  the  defendant  had  s<»ne  reasom 
for  not  procuring  Gereoux  as  a  witness,  and,  eren  if  they  had^ 
that  the  plaintiff  had  just  as  much  right  to  call  him  as  the  de- 
fense, and  you  shall  not  infer  anything  against  the  defense  in 
this  case  by  reason  of  their  omission  to  call  him  as  a  witnese. 
He  is  not  a  party  to  the  case,  and  the  plaintiff  had  the  same, 
right  to  call  him  as  the  def  endant.^^ 

Upon  the  trial  the  judge  was  requested  to  direct  a  verdict 
in  favor  of  defendant  It  is  insisted  that,  as  Lepan  knew  the 
hammer  was  a  defective  one,  it  was  negligence  "*  for  Imn 
to  use  it;  that  he  was  a  fellow-servant  of  plaintiff;  and  that 
one  of  the  ordinary  risks  incident  to  the  employment  of  the 
plaintiff  was  the  negligence  of  lus  fellow-servants,  and  for  that 
reason  the  plaintiff  cannot  recover:  Citing  Hefferen  v.  North- 
em  Pac.  R  B.  Co.,  45  Minn.  471,  48  N.  W.  1 ;  Rawley  v.  CoH- 
liau,  90  Mich.  31,  51  N.  W.  360 ;  Wachsmuth  v.  Electric  Crane 
Co.,  118  Mich.  275,  76  N.  W.  497.  We  do  not  think  those  au- 
thorities are  conclusive  of  this  case.  In  the  Hefferen  case  the 
court  said  that  the  condition  of  the  tool  was  the  ordinary  re- 
sult of  use:  ''And  if  a  workman  should  of  his  own  choice,  anci 
unnecessarily,  use  a  tool  thus  plainly  defective,  when  others 
were  provided  for  his  use,  he  is  not  absolved  from  the  con- 
sequences af  his  own  choice The  servant  may,  in  gen- 
eral, assume,  without  particular  inspection,  that  the  instru- 
ments which  he  is  thus  required  to  use  are  reasonably  safe; 
but  when,  from  use,  they  have  become  obviously  defective  and 
unfit,  and  the  master  has  provided  others,  so  that  the  servant 
knows  that  he  is  not  required  to  use  the  former,  the  reason  of 
the  law  holding  the  master  to  responsibility  is 'inapplicable. 
....  According  to  tiie  evidence,  it  must  be  taken  as  a  fact 
that  the  servants  used  this  particular  tool  because  they  did 
not  choose  to  get  another.'' 

In  Bawley  v.  Oolliau,  90  Mich.  31,  61  N.  W.  360,  it  was  saidr 
*Tlie  hammer  which  caused  the  injury  had  been  in  use  for  u 
long  time,  and  its  condition  had  been  brought  about  by  such  use* 
....  We  cannot  assume  as  a  matter  of  law  that  the  defendants^ 
were  negligent  because  this  sledge-hammer  was  lying  about  the 


468  Ambbican  State  Eeports,  Vol.  89.  [Mich. 

shop  with  its  face  cracked  or  battered,  when  there  were  others 
that  were  sound,  and  in  fit  and  safe  condition  for  use,  and 
when  neither  the  plainrtifF  nor  any  of  his  f ellow-employte  were 
obliged  or  directed  by  defendants  to  use  this  particular  ham- 
mer in  their  work,  and  when  they  could  have  used  a  hammer 
not  defective.** 

The  court  further  say:  'If  this  hammer  had  been  the  only 
4me  in  the  shop,  or  the  only  one  that  could  be  used,  or  defend- 
ants had  directed  it  to  be  used,  knowing  its  condition,  another 
case  would  be  presented." 

*^  In  Wachsmuth  v.  Electric  Crane  Co.,  118  Mich-  275,  76 
N.  W.  497,  the  court  said:  '*The  record  shows  defendant  fur- 
nished an  excellent  quality  of  steel  from  which  to  make  the 
iooL  It  was  made  by  a  competent  blacksmith:  There  is  no 
claim  that  when  made  it  was  not  a  proper  tool  with  which  to 
do  the  work  required The  men  were  not  required  or  ex- 
pected to  use  a  tool  after  it  became  unsafe  because  of  use  or 
from  any  other  cause.  They  were  at  liberty  to  take  a  defec- 
tive tool  at  once  to  the  blacksmith  and  have  it  repaired,  or  get 
a  new  one  in  its  place The  only  testimony  to  the  con- 
trary is  given  by  the  plaintiflf,  who  never  saw  the  tool,  but  was 
«f  the  opinion,  judging  from  the  appearance  of  the  small  piece 
of  steel  taken  from  his  eye,  the  tool  was  not  a  proper  one  to 

In  none  of  these  cases  was  it  shown  that  the  master,  the 
titer  ego,  knew  the  tool  was  defective,  and,  after  such  knowl- 
edge, directed  its  continued  use,  the  injured  person  not  know- 
ing of  the  defect.  In  the  Hefiferen  case  it  was  also  said:  ''The 
responsibility  of  the  master  for  injuries  resulting  from  unsafe 
instruments  or  machinery  may  be  said  to  rest  upon  the  ground 
that  these  are  the  means  by  which  the  servant  is  expected  and 
required  to  do  his  work.  The  master  furnishes  them  for  that 
purpose,  and  expects  and  intends  that  the  servant  shall  use 
them.  The  servant  knows  that  this  is  expected  of  him.  He 
may,  therefore,  in  general,  assume,  without  particular  inspec- 
tion, that  the  instruments  which  he  is  thus  required  to  use  are 
reasonably  safe.  But  when,  from  use,  they  have  become  ob- 
viously defective  and  unfit,  and  the  master  has  provided  others, 
80  that  the  servant  knows  that  he  is  not  required  to  use  the 
former,  the  reason  of  the  law  holding  the  master  to  responsi- 
bility is  inapplicable.  If  the  master  provides  the  proper  tools 
for  the  use  of  his  servants,  responsibility  for  neglect  to  remove 
from  the  premises  such  as  have  become  obviously  unfit  for  use. 
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if  such  responsibility  exists^  must  rest^  not  on  the  gronnd  that 
it  is  the  duty  of  the  master  to  furnish  reasonably  safe  means 
for  the  prosecution  of  the  work  which  his  servants  are  required 
to  do,  but  upon  the  ground  that  he  is  chargeable  with  negligence 
in  suffering  dangerous  things  to  be  where  his  servants  may  be 
injured  by  them.  This  principle  is  applicable  under  many 
circumstances — as  in  respect  to  *^*  concealed  dangers,  like  s 
pitfall.  It  cannot  be  applied  under  the  circumstances  here 
stated  without  ignoring  the  duty  of  the  servant  to  exercise  or- 
dinary care  in  respect  to  matters  concerning  which  he  has  no 
right  to  assume  that  there  is  no  danger.  If  he  knows  that 
safe  tools  are  provided  for  his  use,  he  cannot  be  expected  to 
use  those  which  have  become  so  defective  that  the  defects  could 
not  be  overlooked.'* 

In  the  case  of  Paulmier  v.  Erie  B.  B.  Co.,  34  N.  J.  L.  151, 
an  engine  broke  through  a  trestle,  killing  a  fireman.  It  was 
claimed  the  engineer  knew  of  the  insecurity  of  the  trestlework, 
and  had  been  directed  not  to  go  upon  it.  It  was  claimed  in 
that  case,  as  it  is  claimed  here,  that>  because  the  negligence  of 
the  fellow-servants  contributed  to  the  injury,  there  could  be  no 
recovery ;  but  it  was  held  the  company  was  liable.  In  Hunn  y. 
ICchigan  Cent.  B.  B.  Co.,  78  Mich.  613,  44  N.  W.  602,  Justice 
Champlin  had  occasion  to  refer  to  this  case,  and  used  the  fol- 
lowing language:  '^The  defendant  requested  a  charge  to  the 
effect  that,  although  the  jury  might  find  the  defendant  guilty 
of  negligence,  yet,  if  the  fellow-servant  of  deceased  contributed 
to  produce  his  death,  the  plaintiff  could  not  recover.  This  re- 
quest was  rightly  refused.  The  correct  rule,  and  the  reason 
for  it,  are  stated  in  Paulmier  v.  Erie  B.  B.  Co.,  34  N.  J.  L. 
155,  as  follows:  ^he  servant  does  not  agree  to  take  the  chance 
of  any  negligence  on  the  part  of  his  employer,  and  no  case 
has  gone  so  far  as  to  hold  that,  where  such  negligence  contrib- 
utes to  the  injury,  the  servant  may  not  recover.  It  would  be 
both  unjust  and  impolitic  to  suffer  the  master  to  evade  the  pen- 
alty for  his  misconduct  in  neglecting  to  provide  properly  for 
the  security  of  his  servant.  Contributory  negligence,  to  defeat 
a  right  of  action,  must  be  that  of  the  party  injured*:  Grand 
Trunk  By.  Co.  v.  Cummings,  106  U.  S.  700, 1  Sup.  Ct  Bep.  493 ; 
Keegan  v.  Western  B.  B.  Corp.,  8  N.  Y.  175,  59  Am.  Dec.  476 ; 
Chicago  etc.  B.  Co.  v.  Swett,  46  111.  197,  92  Am.  Dec.  206 ;  3 
Thompson  on  Negligence,  981;  Perry  v.  Lansing,  17  Hun,  34; 
Busch  V.  Buffalo  Creek  B.  B.  Co.,  29  Hun,  112;  Gray  v.  Phila- 
delphia etc.  B.  B.  Co.,  24  Fed.  168.''  ^**  See,  also,  Selleck  v. 
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Lake  Shore  etc.  By.  Co.,  93  Mich.  37^  63  N.  W.  556,  and  cases 

there  cited* 

Exception  is  taken  to  the  manner  in  which  the  trial  judge 
save  defendant's  reqaests  to  charge.  Counsel  state  their  con- 
-tention  as  follows:  *T[t  will  be  observed  that  the  circuit  judge 
failed  to  say  that  he  gave  the  requests  so  read  by  him,  or  that 
'the  propositions  of  law  therein  were  correct.  During  the  ar- 
Sgument  of  the  law  questions,  the  jury  was  excused  from  at- 
tendance upon  the  court,  and  it  had  no  meana  of  knowing  that 
the  particular  requests  were  only  part  of  those  made,  and 
therefore  considered  by  the  court  to  be  correct  The  court 
simply  stated  that  counsel  had  handed  them  up  as  stating  the 
law.  Upon  information,  we  will  say  that  parties  who  heard 
Ae  charge  did  not  understand  that  the  requests  read  were  given. 
'We  wish  to  say  that  we  understood  them  to  be  given,  and  were 
somewhat  chagrined  when  informed  that  the  jury  did  not;  but, 
'upon  reading  the  charge  we  see  the  force  of  the  claim,  and  it 
is  apparent  that  the  jury  was  not  given  to  understand  that  the 
Tequeets  as  handed  up  embodied  the  law  upon  the  subjects 
mentioned  therein,  and  should  control  them  in  arriving  at 
their  verdict  This  is  made  more  apparent  when  attention  is 
^iven  to  the  court's  action  in  relation  to  the  oral  requests,  for 
in  that  case  he  stated  the  oral  requests,  and  then  proceeded  to 
«tate  his  view.  We  were  entitled  to  have  these  requests  given, 
and  had  we  been  impressed  with  the  true  situation  at  the  time 
the  charge  was  delivered,  we  should  have  caUed  the  court's  at- 
tention to  it;  but  the  error  cannot  now  be  remedied  except  up- 
on a  new  trial." 

If  the  record  were  in  a  condition  to  raise  the  question,  we 
do  not  think  the  point  is  well  taken.  A  reading  of  the  cl^rge 
in  connection  with  what  occurred  satisfies  ua  the  jury  must 
Iiave  understood  the  requests  were  given. 

Complaint  is  also  made  of  that  part  of  the  charge  referring  to 
the  orsi  request  to  charge  the  jury  that  they  have  no  right  to 
^H)nsider  the  failure  of  the  defendant  to  procure  the  attendance 
•of  Mr.  Gereoux  as  a  witness.  It  is  said  the  court  told  the  jury 
that  it  might  find  the  defendant  had  some  reason  for  not  pro- 
curing Oereoux  as  a  witness,  ^^^  and,  if  so,  then  that  should 
1)e  considered.  We  do  not  so  understand  the  charge.  The  re- 
<|ueet  to  charge  was  not  in  writing,  but  waa  oral,  and  evidently 
-the  court  did  not  have  much  time  to  consider  it  While  the 
language  used  by  the  court  at  first  is  somewhat  involved,  it 
^caUs  the  attention  of  the  jury  to  the  statement  of  counsel  ai 
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to  why  Mr.  Gereonz  was  not  present^  and  concludes  by  saying 
to  the  juiy:  '?ou  shall  not  infer  anything  against  the  defense 
in  this  case  by  reason  of  their  omission  to  call  him  as  a  wit* 
ness.  He  is  not  a  party  to  the  case,  and  the  plaintiff  had  the 
same  right  to  call  him  as  the  def  endant.^' 

We  do  not  think  the  jury  could  have  failed  to  understand 
this  plain  language. 

Other  questions  are  discussed  by  counsel.  We  have  exam- 
ined them  carefully,  but  do  not  deem  it  necessary  to  refer  to 
them  further  in  this  opinion.  Many  questions  of  fact  were  in 
disputa    We  think  they  were  properly  submitted  to  the  jury^ 

Judgment  is  affirmed. 

The  other  justices  concurred. 


The  IKity  of  a  ICastar  to  provide  his  serrant  with  reasonably- 
safe  tools,  appliances,  and  places  to  work  Is  a  personal  one  which 
he  cannot  delegate  so  as  to  absolve  himself  from  responsibility 
therefor:  Edward  Hlnes  Lumber  Go.  v.  Llgas,  172  IlL  815,  04  Am. 
St  Rep.  dSk  50  N.  B.  225;  Portance  v.  Lehigh  VaL  Goal  Go.,  101 
Wis.  574,  70  Am.  St  Rep.  932,  77  N.  W.  875;  Norton  v.  Volzke,  158 
IlL  402,  49  Am.  St  Rep.  167,  41  N.  B.  1060;  Nord  Deutscher  etc 
Go.  V.  Ingenbregsten,  57  N.  J.  L.  400«  51  Am.  St  Rep.  604,  81  AtL 
619.  The  rule  of  nonliability  on  the  part  of  an  employer  for  the 
negligence  of  a  fellow-servant  has  no  application  to  a  case  In  which 
the  negligence  in  qnestion  is  the  master's  neglect  of  duty  In  fui^ 
nishing  safe  appliances  or  premises:  Ghicago  etc  R.  R.  Oow  T. 
Maroxkey.  170  111.  520,  62  Am.  St  Rep.  896^  48  K.  B.  953. 


CASTOR  V.  BATES. 

[127  Mich.  285,  86  N.  W.  810.1 

RBS  JUDIGATA— HABBAS  CORPUS.— If  oo«  arrested  im- 
der  a  body  execution  is  discharged  on  habeas  corpus  proceedings 
at  which  his  adversary  appears  and  is  heard,  the  adjudication 
therein  is  conclusive  in  a  subsequent  action  for  false  imprison- 
ment   (pp.  471,  472.) 

Walker  ft  Fits  Oerald  and  Myron  H.  Walker,  for  the  appel* 
lant. 

James  A.  Lombard^  for  the  appellee. 


MONTGOMBBT,  C.  J.  This  is  an  action  for  false  im- 
prisonment.  The  defendant  recovered  a  judgment  against  the 
plaintiff  in  an  action  of  replevin,  and  subsequently  sued  out 
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two  succeBBiye  body  executioiifl,  upon  which  plaintiff  was  ar- 
rested. Plaintiff^  after  a  brief  detention  upon  each  of  these 
arrests,  sued  out  a  writ  of  habeas  corpus,  of  which  the  defense 
in  the  case  was  given  notice.  On  each  of  applications  the  pres- 
ent defendant  appeared  and  contested  the  plaintiff's  right  to 
discharge  and  on  each  occasion  the  court  decided  against  de- 
fendant's contention,  holding  the  arrest  to  be  unlawful  in  each 
case,  and  on  the  last  hearing  holding  the  justice's  judgment 
Toid. 

The  question  which  is  first  suggested  by  the  plaintiff's  coun- 
sel is  whether  these  adjudications  in  the  habeas  corpus  ^^ 
proceedings  are  binding  on  the  defendant  and  res  judicata  in 
this  proceeding.  The  statute  (3  Comp.  Laws,  sec.  9885)  pro- 
vides that  a  party  having  the  relation  to  the  habeas  corpus  pro- 
ceedings borne  by  this  defendant  has  a  right  to  notice  and  op- 
portunity to  be  heard.  This  defendant  in  fact  appeared  and 
was  heard.  The  questions  involved  in  this  case  were  there  de- 
cided adversely  to  him.  It  ia  difficult  to  see  on  principle  why 
the  decision  of  the  question  there  determined  should  not  be  held 
res  judicata.  It  is  true  the  ruling  is  commonly  stated  to  be 
that  res  judicata  has  no  application  to  habeas  corpus  proceed- 
ings, and  that  a  refusal  to  discharge  on  one  writ  is  no  bar  to 
the  issuance  of  a  new  writ;  but  it  is  said  that  the  discharge  of 
a  prisoner  stands  on  a  different  footing;  and  that  a  person 
once  discharged  cannot  be  rearrested  for  the  same  cause:  15 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  212.  On  principle,  when  a 
question  of  law  or  fact  has  been  adjudicated  in  such  proceed- 
ings, after  full  hearing  by  the  parties  concerned,  we  think  that 
as  to  such  questions  the  proceeding  is  res  judicata  in  any  sub- 
sequent proceeding  involving  the  same  question:  See  In  re 
Sneden,  106  Mich.  61,  65  Am.  St.  Rep.  435,  62  N.  W.  1009. 

The  other  error?  assigned  have  been  considered  in  so  far  aa 
they  are  not  controlled  by  the  above  discussion.  We  think  the 
rulings  complained  of  did  not  damage  the  defendant^  in  wy 
much  as  the  court  excluded  all  exemplary  damages. 

Judgment  is  affirmed. 

The  other  justices  concurred. 

Bee  Judicata.— A  discharge  on  habeas  corpus  Is  eofiflehislve,  and 
the  prisoner  cannot  again  be  arrested  for  the  same  offense:  Ex 
X>arte  JlLs,  64  Mo.  205,  27  Am.  Rep.  218.  And  a  former  adjudica- 
tion on  the  question  of  the  right  to  the  custody  of  a  child  brought 
up  on  habeas  corpus  may  be  pleaded  as  res  judicata,  and  Is  con- 
clusive upotf  the  same  parties  upon  the  same  state  of  facts:  State 
T.  Bechdel,  37  Minn.  360,  6  Am.  St.  Rep.  854,  37  N.  W.  334;  Tn 
re  Sneden,  105  Mich.  61,  55  Am.  St  Rep.  435,  62  N.  W.  1009. 
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WARNEB  ELEVATOR  MANTTPACTUEING  COMPANY  t. 
CAPITOL  INVESTMENT,  BUILDING  AND  LOAN 
ASSOCIATION. 

[127  Mich.  323,  86  N.  W.  828.] 

MECHANIC'S  LIEN.— THE  RESERVATION  OP  TITLE  ON 
THE  SALE  OF  CHATTELS  until  payment  of  the  purchase  price 
is  not  In'consistent  with  the  right  of  the  vendor  to  a  mechanic'^ 
lien  against  the  building  to  which  the  chattels  are  attached,  (pp. 
4T3,  474.) 

MECHANIC'S  LIEN.—A  FUTILE  ATTEMPT  TO  EN- 
FORCE a  mechanic's  lien  does  not  preclude  the  vendor  of  ma- 
terials from  asserting  his  right  to  them  under  a  reservation  of 
title  until  the  purchase  price  is  paid.    (pp.  474,  475.) 

Smedley  &  Corwin,  for  the  appellant. 

CahiU  ft  Wood,  for  the  appellee. 

^^  HOOKER,  J.  The  plaintiff  sold  an  elevator  and  at- 
tachments to  the  Imperial  Hotel  Company,  of  Petoskej,  and 
erected  it  in  its  hotel,  under  a  written  contract  reserving  title 
to  the  machinery  sold  in  the  plaintiff,  with  the  right  to  re- 
move it  in  case  of  a  failure  on  the  part  of  the  hotel  company 
to  pay  for  it.  The  contract  was  made  June  13,  1895,  and  it 
was  shipped  eight  days  later.  On  July  6, 1895,  the  hotel  com- 
pany borrowed  fifteen  thousand  dollars  from  the  defendant^ 
giving  a  mortgage  upon  the  hotel  by  way  of  security,  which 
was  recorded  July  9,  1895.  The  erection  of  the  elevator  was 
complerted  on  July  31,  1895.  Payment  not  being  made  accord- 
ing to  the  terms  of  the  contract,  a  statement  of  lien  was  filed 
on  August  30,  1895,  and  on  February  24,  1896,  a  bill  of  com- 
plaint was  filed  to  enforce  the  lien.  A  copy  of  the  contract 
was  attached  to  the  bill  of  complaint,  and  lis  pendens  was  filed; 
but  the  proceedings  were  discontinued  before  this  action  was 
commenced,  ^^  though  after  defendant  had  acquired  title  to 
the  premises.  Defendant  did  not  foreclose  its  mortgage,  but 
on  January  26,  1898,  took  a  quitclaim  deed  of  the  premises 
from  the  hotel  company.  Subsequently  the  plaintiff  made  de- 
mand upon  the  defendant  for  the  elevator,  and,  possession  be« 
ing  refused  by  it,  this  action  of  trover  was  commenced  to  re« 
cover  its  value.  The  cause  was  tried  before  the  court  without 
a  jury,  and  findings  of  fact  and  law  were  filed.  The  court  held 
that  the  proceeding  to  enforce  the  lien  was  inconsistent  with 
the  claim  of  title,  and  that,  having  elected  to  file  and  attempt 
to  enforce  a  lien,  the  right  to  claim  title  was  waived;  and  the 
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only  question  before  us  is  whether  the  court  erred  in  so  hold- 
ing and  rendering  judgment  for  the  defendant. 

The  gist  of  the  def endanf 6  contention  is  that  a  mechan* 
ic*8  lien  can  only  exist  where  work  or  materials  have  become 
a  part  of  the  realty.  It  is  said  that  this  is  not  so  when  the  title 
to  personal  property  is  reserved  in  the  vendor;  that  in  such  a 
case  the  personal  property  does  not^  in  law^  become  a  part  of 
the  realty,  although  affixed  to  it  The  reason  given  is  that  the 
theory  upon  which  the  justice  of  the  lien  is  sustained  is  that 
the  labor  and  materials  furnished  by  the  lienor  have  enhanced 
the  value  of  the  land.  If  this  is  true,  and  by  setting  up  a  claim 
under  the  statute  the  vendor  has  admitted  that  the  materials 
have  become  a  part  of  the  realty  and  cannot  be  separated  from 
it»  is  the  converse  true,  viz.,  that»  until  such  admission  is  thus 
made,  they  had  not  become  a  part  of  the  realty,  and  there  was 
no  right  of  lien,  because  title  was  reserved?  That  would  aeem 
to  be  a  corollary  of  the  former  proposition.  If  so,  the  statu- 
tory lien  could  not  coexist  with  a  reserved  title,  and  the  case 
would  be  within  the  rule  of  McLaughlin  v.  Austin,  104  Mich. 
489,  62  N.  W.  719,  and  Sullivan  v.  Boss*  Estate,  113  Mich.  319, 
76  N.  W.  310.  But  the  authorities  forbid  the  assumption  that 
a  reservation  of  title  is  inconsistent  with  the  existence  of  a  stat- 
utory lien,  holding  that  there  may  be  cumulative  remedies,  and 
consequently  that  absolute  inseparability  is  not  a  condition 
"^^  to  the  existence  of  the  statutory  lien.  Phillips  on  Me- 
chanics* liens,  section  9,  states  that  the  lien  is  a  cumulative 
remedy  provided  by  statute,  and  an  incidental  accompaniment 
to  the  contract,  which  may  be  pursued  in  connection  with  or- 
dinary remedies.  Case  Mfg.  Co.  v.  Smith,  40  Fed.  340,  was  a 
case  where  one  reserving  title  set  up  a  statutory  lien.  It  was 
held  that  the  retention  of  the  title  was  in  the  nature  of  a  spe- 
cific lien  upon  the  identical  machinery  furnished,  and  not  in- 
consistent with  the  statutory  lien:  See,  also,  Clark  v.  Moore, 
64  111.  273;  Chicago  etc.  E.  Co.  v.  Union  Eolling-Mill  Co.,  109 
U.  S.  702,  8  Sup.  Ct.  Rep.  694. 

Defendant  contends  that,  admitting  the  fact  that  there  may 
be  cumulative  liens,  an  election  to  enforce  one  of  them  waives 
the  other,  because  it  would  be  inconsistent  with  a  claim  of  the 
right  to  enforce  the  other.  It  must  be  admitted  that  one  who 
should  sell  the  premises  under  a  mechanic's  lien  would  lose 
the  right  to  claim  the  material  placed  thereon  under  a  reser- 
vation of  title,  and  it  may  be  that  one  who  should  take  awaj 
the  material  under  such  a  reservation  might  not  be  permitted 
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to  make  up  a  deficiency  by  proceedings  against  the  real  estate 
under  tie  statutory  lien.  However  this  may  be  (and  we  inti- 
mate no  opinion),  it  does  not  follow  that,  in  all  cases  where  a 
futile  effort  to  collect  the  claim  is  made,  the  creditor  is  there- 
after limited  to  the  remedy  first  sought  to  be  applied.  Thus, 
in  Fuller  v.  Byrne,  102  Mich.  461,  60  N.  W.  980,  where  a  judg- 
ment was  taken  for  the  purchase  price  of  a  piano,  it  was  held 
that  the  effort  to  collect  the  debt  by  execution  against  the 
piano  did  not  preclude  the  judgment  creditor  from  setting  up 
and  relying  upon  his  title  to  the  piano.  It  is  not  an  answer  to 
say  that  the  contract  in  that  case  clearly  shows  the  intention. 
The  remedies  would  be  no  less  inconsistent  on  that  account. 
The  case  of  Kirkwood  v.  Hojde,  95  Mich.  66,  35  Am.  St.  Rep. 
549,  54  N.  W.  730,  holds  that  something  more  than  the  taking 
of  judgment  is  necessary  to  waive  a  right  to  a  statutory  lien. 
The  cases  are  numerous  which  hold  that  taking  other  security 
will,  ^''  in  the  absence  of  evidence  to  the  contrary,  warrant 
the  presumption  that  the  lien  is  waived;  but  this  presumption 
yields  to  the  evident  intent  of  the  parties.  This  presumption 
is  not  to  be  indulged  where  there  is  only  the  substitution  of 
one  form  of  personal  liability  for  another:  Kirkwood  v.  Hoxie, 
95  Mich.  66,  35  Am.  St.  Eep.  549,  54  N.  W.  720,  and  cases 
cited;  Hooven,  Owens  &  Eentschler  Co.  v.  Featherstone,  99 
Fed.  180.  The  doctrine  is  indorsed  in  Peninsular  General 
Electric  Co.  V.  Norris,  100  Mich.  506,  59  N.  W.  151. 

The  fallacy  in  this  case  is  in  the  premise  that  the  enforce- 
ment of  a  statutory  lien  necessarily  implies  that  the  debtor  has 
acquired  absolute  title  to  the  materials  constituting  the  basis  of 
the  lien.  We  have  seen  from  the  authoritiee  cited  that  both 
liens  may  exist  up  to  the  point  of  an  attempt  to  enforce  one  or 
the  other.  Why  should  the  attempt  to  apply  the  entire  prop- 
erty (L  e.}  land  and  materials)  to  the  extinction  of  the  debt, 
under  the  statute,  preclude  the  subsequent  attempt  to  assert 
the  lien  upon  the  material  under  the  reservation  of  title  for 
the  purpose^  when  the  greater  remedy  fails  ?  The  former  rests 
upon  the  assumption  that  the  land  owner  has  acquired  such  a 
title  as  sets  the  statute  in  operation.  We  have  seen  that  a 
conditional  title  will  do  this,  and,  if  this  is  so,  does  it  neces- 
sarily follow  that  an  attempt  to  enforce  the  statutory  lien  is  a 
recognition  of  more  than  the  title  necessary  to  its  creation,  i.  e., 
a  conditional  title?  We  think  not;  and  that  being  so,  there  is 
no  inconsistency  in  afterward  resorting  to  the  reserved  lien  for 
the  same  purpose  sought  to  be  accomplished  by  the  futile  pro» 
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ceedings  under  the  statute — ^i.  e.^  the  collection  of  the  debt: 
See,  in  this  connection,  Matthews  v.  Lucia,  55  Vt.  308;  Chfld 
V.  Allen,  33  Vt.  476;  McMeekin  v.  Worcester,  99  Iowa,  243,  68 
N.  W.  680. 

We  are  of  the  opinion  that  the  court  erred  in  entering  judg- 
ment for  the  defendant.  The  judgment  is  reyersed^  and  a  new 
trial  ordered. 

The  other  justices  concurred. 


The  Waiver  of  UTeohanics*  Idens  by  taklD!Jsr  security  Is  considered 
in  the  monographic  note  to  Kllpatrick  ▼.  Kansas  City  etc  R.  R. 
Co.,  41  Am.  St.  Rep.  761-766.  The  taking  of  a  note  by  a  material- 
man or  mechanic  is  not  a  waiver  of  bis  right  to  enforce  a  me- 
chanic's lien:  Hill  ▼.  Alliance  Bldg.  Co.,  6  S.  Dak.  160,  55  Am.  8t 
Rep.  819,  60  N.  W.  752;  Meek  y.  Parker,  63  Ark.  367,  68  Am.  St 
Rep.  119,  38  8.  W.  900.  Neither  is  the  reservation  of  a  vendor's 
lien  by  a  materialman:  Ohapman  v.  Brewer,  43  Neb.  890,  47  Am. 
St.  Rep.  779,  62  N.  W.  820;  nor  the  levy  of  an  attachment  which 
is  not  perfected:  Salt  Lake  etc.  Co.  v.  Ibex  Min.  etc.  Oo,*  lA  Utah. 
440^  62  Am.  St  Rep.  944^  49  Pac  76& 


ACME  ELECTRICAL  ILLUSTRATING  AND  ADVERTIS- 
ING COMPANY  V.  VAN  DERBECK. 
[127  Mich.  841,  86  N.  W.  786.] 

A    SUNDAT    OONTRAOT    OANNOT    BB    RATIFIED,    (pc 
476.) 

Assumpsit  by  the  Acme  Electrical  Illustrating  and  AdTer- 
tising  Company  against  one  Van  Derbeck  to  recover  a  balance 
dne  on  a  contract  for  installing  an  electric  plant.  From  a 
judgment  for  the  plaintiff  the  defendant  brings  error, 

Maybury  &  Lucking^  for  the  appellant. 

Thomas  Hislop^  for  the  appellee. 

« 

*•*  GRANT,  J.  Under  this  record,  the  written  contract, 
executed  upon  Sunday,  must  control,  unless  there  was  an  in- 
dependent contract  subsequently  executed  upon  a  week  day. 
A  Sunday  contract  cannot  be  made  valid  by  ratification  upon  a 
week  day.  There  must  be  evidence  from  which  the  jury  can 
find-  an  independent  contract  between  the  parties  aside  from 
the  illegal  one:  Pillen  v.  Erickson,.  125  Mich.  68,  83  N.  W. 
1033,  and  authorities  there  cited.     There  was  no  evidence  in 
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this  case  of  any  snch  independent  contract.  Plaintiff  is  not 
seeking  to  recover  npon  a  quantom  meruit,  but  upon  a  con* 
tract.  Wihether  the  court  erred  in  excluding  testimony  of  a 
parol  contract  before  the  execution  of  the  written  one  upon 
Sunday  is  not  before  us.  That  ruling  was  in  favor  of  the  de- 
fendant^ and  against  the  contention  of  the  appellee.  The 
declaration  is  not  for  the  apparatus  alone,  but  for  ^installing 
an  electric  plant.^'  The  contract  contained  many  conditions 
and  stipulations  other  than  the  purchase  of  the  apparatus.  Or- 
dinarily, the  rule  is  that,  when  parties  have  reduced  their  con- 
tract to  writing,  that  controls,  and  prior  negotiaticms  are  inad- 
missible. Whether  the  plaintiff  can  abandon  the  written  **• 
contract  because  executed  upon  Sunday,  and  rely  upon  a  parol 
contract  previously  executed  upon  a  week  day,  is  a  question 
upon  which  we  are  not  required  to  express  an  opinion.  I  have 
made  considerable  search,  and  have  failed  to  find  a  case  involv- 
ing this  question.  Neither  are  we  called  upon  to  pass  upon 
the  question  of  the  effect  of  the  duplicate  contract  being  signed 
by  the  president  and  treasurer  at  the  home  ofiSce  of  the  plain- 
tiff, in  Massachusetts.  If  this  contract  was  not  binding,  ac- 
cording to  the  testimony  of  Mr.  Todd,  until  signed  by  them, 
was  it  binding  without  notice  to  defendant  that  it  had  been 
signed  by  them  ?  If  plaintiff  did  not  notify  defendant  that  it 
was  signed  by  them,  but  carried  out  the  contract  as  executed 
by  its  secretary  and  defendant^  is  it  not  bound  by  the  action  of 
its  secretary  in  executing  and  delivering  the  contract  on  Sun- 
day ?  These  are  questions  not  discussed.  We  suggest  them,  as 
they  may  ariae  upon  a  new  trial. 
•Judgment  reversed  and  new  trial  ordered. 

The  other  justices  concurred. 


Sunday  Contract. — ^Tbe  better  rule  seems  to  be  tbat  a  contract 
entered  into  on  Sunday  may  be  ratified  on  a  secular  day.  It  thea 
becomes  as  valid  and  binding  as  though  entered  into  in  the  first 
Instance  on  a  week  day:  See  the  extended  note  to  Heiny  Glvistiaa 
etc  Assn.  T.  Walton,  69  Am.  8t  Bep.  642. 
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HALLADAT  v.  WEEKS. 

[127  Mich.  363,  86  N.  W.  799.] 

STATUTE  OF  LIMITATIONS— NEW  PROMISE.— ▲  wrttten 
promise  to  pay  a  note,  barred  by  the  statute  of  limitatioiia»  '^mb 
■oon  as  one  can/'  does  not  reyive  the  debt    (pp.  47fi^  47&) 

James  J.  Noon^  for  the  appellant. 
William  K.  Sagendorph,  for  the  appellee. 

»«»  GBANT,  J.  On  June  22,  1870,  defendant  executed  to 
plaintifiPe  intestate  a  promissory  note  for  three  hundred  dol- 
lars, due  one  year  from  date.  On  September  4,  1875,  he  exe- 
cuted another  note  for  one  hundred  and  twenty-five  dollars,  due 
one  year  from  date.  These  notes  were,  long  before  this  suit 
was  instituted,  dead  in  the  law,  and  could  only  be  revived  by  a 
written  acknowledgment  or  promise,  required  by  the  statute  of 
limitations  (3  Comp.  Law8>  sec  9740),  which  requires  such 
acknowledgment  or  promise  to  be  in  writing,  and  signed  by  the 
party  to  be  charged  thereby.  On  April  4,  1899,  after  his  ap- 
pointment as  administrator,  plaintiff  wrote  to  defendant.  The 
letter  was  not  produced,  and  Mr.  Halladay  did  not  testify  to 
its  contents ,  but  it  may  be  a  reasonable  inference  that  he  asked 
him  about  these  notes.  To  this,  on  April  4,  1899,  defendant 
replied:  *T[t  will  be  impossible  *•*  for  me  to  do  anything  on 
that  account  this  spring.  I  will  pay  something  on  it  as  soon 
as  I  can,  but  cannot  say  just  when/'  This  is  clearly  a  condi- 
tional promise.  The  letter  contains  no  absolute  promise  of 
payment,  but  only  a  promise  to  pay  "as  soon  as  I  can.*'  This 
means  when  he  is  able.  The  question,  therefore,  is  Does  a  con- 
ditional promise  comply  with  the  statute? 

A  similar  question  was  discussed  in  the  early  case  of  Ten 
Eyck  V.  Wing,  1  Mich.  40,  47.  It  was  there  said,  following  the 
best  considered  cases  in  this  country,  that  where  a  new  prom- 
ise is  set  up  to  avoid  the  statute,  it  must  be  proved  in  a 
clear  and  explicit  manner.  Followi&g  the  rule  laid  down  by 
Mr.  Justice  Story,  the  court  there  held  that  the  acknowledg- 
ment or  promise  is  deemed  a  new  contract,  springing  out  of 
and  supported  by  the  original  consideration,  and  that  it  is  the 
new  promise,  not  the  original  one,  which  imparts  vitality  to  and 
revives  the  old  debt.  This  court  there  said:  '^The  new  promise 
if  qualified  or  conditional,  restrains  the  rights  of  the  party  to 
its  own  terms,  and  if  he  cannot  recover  by  those  terms,  he  can« 
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not  recover  at  all.'*  An  original  note,  ^'payable  when  able," 
doee  not  mature  Turtil  the  maker  has  become  able;  and  his 
ability  to  pay  must  be  shown  by  the  holder:  Veasey  v.  Eeeves, 
6  Ind.  406. 

There  is  an  irreconcilable  conflict  in  the  decisions  as  to  what 
language  is  sufficient  to  renew  an  obligation  barred  by  the  stat- 
ute. Chief  Justice  Shaw,  in  Sigoumey  v.  Drury,  14  Pick.  387, 
said  that  it  was  quite  impossible  wholly  to  reconcile  them.  We 
think,  however,  that  the  weight  of  authority  is  against  the 
proposition  that  a  conditional  promise  like  this  satisfies  the 
statute.  Mr.  Wood  says:  '^If  a  debtor  annexes  any  qualification 
or  condition  to  his  acknowledgment  or  promise,  it  will  not  be 
operative  to  remove  the  statutory  bar  without  proof  of  its  per- 
formance ;  and  a  contrary  rule  would  nullify  the  principle  upon 
which  the  doctrine  relating  to  acknowledgmen^ts  rests.  It 
is  not  the  acknowledgment  of  itself  which  revives  the  debt, 
but  the  promise  which  the  law  raises  from  the  acknowledg- 
ment; '^  and,  if  that  is  conditional,  it  follows,  as  a  matter 
of  course,  that  the  debt  can  only  be  revived  subject  to  such 
conditions.  The  debtor,  after  the  statute  has  run,  is  mas- 
ter of  the  situation.  If  the  creditor  expects  to  recover  any 
portion  of  the  debt,  he  musrt  take  it  upon  such  terms  as  the 
debtor  sees  fit  to  dictate":  1  Wood  on  Limitations,  sec.  77. 

Bandolph  says:  "The  acknowledgment  or  promise  to  pay 
must  not  he  conditional ,  or,  if  conditional,  the  condition  must 
he  shown  to  have  been  performed'^:  3  Sandolph  on  Commercial 
Paper,  sec.  1616. 

Tinder  conditional  promises  similar  to  this,  the  following 
among  other  courts  have  held  that  the  promise  cannot  avail 
except  upon  proof  of  the  performance  of  the  condition:  Eich- 
ardson  v.  Bricker,  7  Colo.  58,  49  Am.  Rep.  344,  1  Pac.  433; 
Wilcox  V.  Williams,  6  Nev.  206 ;  Parker  v.  Butterworth,  46  N". 
J.  L.  244,  50  Am.  Rep.  407 ;  Chambers  v.  Garland,  3  G.  Greene, 
322.  See,  also,  the  authorities  cited  in  13  Am.  &  Eng.  Ency. 
of  Law,  754,  755,  and  in  the  text-hooks  above  cited;  Perkins  t. 
Cheney,  114  Mich.  567,  68  Am.  St.  Rep.  495,  72  N.  W.  696. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 


Iii2nitatioxui.*-A  New  FromiM,  to  take  a  case  out  of  tbe  statute 
of  limitatioDB,  must  be  unqualified  and  unconditloiml:  Kenaincfton 
Bank  v.  Fatten,  14  Fa.  St  479,  63  Am.  Dec.  564;  Pierce  t.  Sey- 
mour, 62  Wis.  272.  S8  Am.  Rep.  787;  Harlan  ▼.  Bemie,  22  Ark. 
217,  76  Am.  Dec  428.    See,  in  this  connection.  Nelson  t.  Han^n, 
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92  Iowa,  356,  54  Am.  St  Rep.  fS6S,  00  N.  W.  655;  Heeler  ▼.  Clarke* 
90  M(L  221,  78  Am.  St.  Rep.  439,  44  AtL  1038.  The  wards,  *'I  yrlU 
pay  It  aa  soon  as  possible"  have  been  held  a  snfflclent  acknowledg- 
ment to  revlye  a  debt  barred  by  the  statute:  Norton  t.  Shepard^  4ft 
Conn.  141,  40  Am.  Rep.  157. 


FERRIS  V.  NEVILLE. 

[127  Mich.  444,  86  N.  W.  960.] 

WILL-WHAT  IS.— AN  INSTRUMENT  execntefl  with  the 
formalities  required  In  case  of  a  will,  and  reciting  that  *thl8  Is 
good  to  F.  for  eight  hundred  dollars,  as  payment  for  care  and 
attendance  rendered  by  her  to  me  In  my  last  sickness;  this  eight 
hundred  dollars  to  be  collected  out  of  my  estate  after  my  deatb, 
providing,  however,  I  die  a  bachelor,"  Is  a  will.    (pp.  480,  484.) 

WILL— WHAT  IS.— THE  FORM  OF  ANY  INSTRUMENT 
la  of  little  consequence  in  determining  whether  It  la  a  wilL  If 
It  Is  executed  with  the  formalities  required  by  statute,  and  Is  to 
operate  only  after  the  death  of  the  maker,  It  Is  a  will.    (p.  485.) 

Porter  &  Hafley  and  McDonell  &  Duffy^  for  the  appellant, 

T.  E.  Webster  and  James  Van  Kleeck^  for  the  appellee. 

*^  LONG,  J.  This  is  an  appeal  from  an  order  of  the  pro- 
bate court  of  Bay  county  admitting  to  probate  a  certain  writ- 
ing which  is  claimed  to  be  the  last  will  and  testament  of  Jacob 
E.  Embody,  deceased,  who  died  May  8, 1898.  The  paper  reads 
as  follows: 

*'State  of  Michigan,) 
County  of  Bay.  \ 

**To  Whom  It  may  Concern:  This  is  good  to  Miss  Bubie  Fer- 
ris for  eight  hundred  dollars,  as  payment  for  care  and  attend- 
ance rendered  by  her  to  me  in  my  last  sickness;  this  eight  hmi- 
dred  dollars  is  to  be  collected  out  of  my  estate  after  my  death, 
providing  however,  I  die  a  bachelor. 

his 
•^JACOB  E.    X    EMBODY.    [L.  S.] 
mark. 

^Signed  and  sealed  in  presence  of 

"JAMES  PETTERSON. 

''EDWIN  TT.  HOVBB. 
''Dated  at  Lengsville,  Bay  county,  Michigan,  this  19th 
of  February,  A.  D.  1898.*' 
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There  is  no  question  bat  that  the  deceased  died  a  bachelor. 

The  cause  was  tried  in  the  circuit  court  before  a  jury  on  ap- 
peal, and  a  judgment  entered  on  a  verdict  finding  the  instrument 
above  set  forth  to  be  the  last  will  and  testament  of  Jacob  E. 
Embody,  deceased.  The  administrator  of  the  estate  has  ap- 
pealed. His  counsel  say  in  their  brief  that  but  two  questions 
are  raised,  to  wit:  ''1.  Does  this  paper  constitute  a  will,  even 
if  prox>erly  executed  and  witnessed?  2.  Did  the  court  err  in 
the  admission  and  exclusion  of  testimony  which  was  offered 
showing  that  the  will  was  properly  executed  and  witnessed  ac- 
cording to  the  statute,  and  was  that  question  of  fact  properly 
submitted  to  the  jury?*' 

'**•  The  proponent  of  the  will  called  James  Petterson  as  a 
witness.  He  testified  that  he  came  to  the  house  of  one  Mr. 
Ferris,  at  Lengsville,  on  February  19,  1898;  that  he  saw  the 
deceased,  Jacob  E.  Embody,  upstairs  in  the  house,  and  talked 
with  him  awhile,  when  deceased  tapped  on  the  window  and  called 
Edwin  Hover,  tbe  other  witness  to  the  will,  who  came  up ;  that 
the  paper  here  claimed  to  be  the  will  of  Mr.  Embody  was  then 
signed  in  his  presence  by  Embody,  and  that  he  and  Hover 
signed  as  witnesses  to  it  at  Mr.  Embod/s  request;  that  the 
witnesses  both  signed  at  the  request  of  Embody,  and  in  his  pres- 
ence, and  in  the  presence  of  each  other ;  that  Hover  wrote  the 
words,  *TDated  at  Lengsville,  Bay  county,  Michigan,  this  19th 
day  of  February,  A.  I).  1898,*'  at  the  request  of  Mr.  Embody; 
that  Embody  then  requested  Hover  to  take  the  paper  and  keep 
it  until  he  (testator)  died  or  got  better,  and  if  he  died  it  was 
to  be  given  to  Mr.  Ferris,  and  if  he  lived  it  was  to  be  returned 
to  deceased. 

Edwin  TJ.  Hover,  the  other  witness  to  the  paper,  was  called, 
and  testified  that  he  had  known  Mr.  Embody,  the  testator, 
about  a  year ;  that  it  was  his  signature  to  the  will ;  and  that  the 
date  looked  like  his  handwriting,  but  that  he  was  not  positive 
it  was  his  handwriting.  He  further  testified  that  he  signed  the 
paper  at  his  home,  near  TTnionville,  about  a  year  after  it  was 
dated  (that  is,  about  the  6th  or  7th  of  March,  1899) ;  that  Mr. 
Ferris  brought  the  paper  to  him  and  asked  him  to  sign  it;  that 
Ferris  told  him  that  he  wrote  the  body  of  it,  but  that  Embody 
died  so  suddenly  they  did  not  get  it  quite  finished,  and  that  he 
{Ferris)  knew  it  was  all  right,  and  he  (witness)  supposed  it 
was  all  right,  and  signed  it;  that  the  other  witness  (Petterson) 
was  not  there,  and  Embody  was  not  there.  On  his  further  ex- 
amination  the  witness  testified  that  if  he  testified  on  the  hear« 

Am.  3t  Rep.,  Vol.  LXXXIX.— 31 


482  American  State  Bepobts,  Vol.  89.  [MicH. 

ing  in  the  probate  court  that  he  signed  the  paper  in  the  pres- 
•ence  of  Petterson  and  at  the  request  of  Embody^  it  was  false. 
He  then  stated: '?  lied  in  the  probate  court  because  I  was  un- 

der  the  influence  of  liquor I  was  somewhat  under  the 

influence  of  liquor  when  I  signed  this  paper.** 

"^^^  The  proponent  introduced  testimony  tending  to  show 
that  while  Mr.  Embody  was  still  living,  Mr.  Hover,  the  above 
witness,  had  this  paper  in  his  possession;  that  he  showed  it  to 
one  Otto  Bruce,  and  at  Embody's  request  read  it  over  to  Bruce; 
and  that  he  showed  it  to  Mr.  Ferris*  son  Fred,  and  let  him 
read  it,  and  said  he  was  going  to  give  it  to  Mr.  Ferris.  The 
judge  of  probate  of  Bay  county  was  called  as  a  witness,  and 
testified  that  Hover  was  called  as  a  witness  on  the  allowance 
of  the  will,  and  stated  that  he  was  passing  the  house  where  the 
deceased  was  at  that  time,  and  that  the  deceased  beckoned  to 
him  to  come  up ;  that  he  went  into  an  upper  room  of  the  house, 
and  there  were  three  parties  present  (that  is,  the  two  subscrib- 
ing witnesses  and  the  deceased) ;  that  the  deceased  presented 
Jnm  a  paper  and  asked  him  to  witness  it;  that  the  name  of  the 
testator  had  been  signed  to  the  paper;  and  that  he  then  and 
there  signed  it  at  the  request  of  the  deceased.  Other  testimony 
was  also  given  of  like  character.  The  witness  Hover  was  re- 
called, and  gave  testimony  tending  to  show  that  ke  never 
showed  the  paper  to  Fred  Ferris  or  Otto  Bruce. 
'(  Upon  this  and  other  testimony  introduced  in  the  case,  the 
court  charged  the  jury: 

^ow,  I  charge  you  explicitly  that  unless  this  will  was  signed 
at  the  time  that  Petterson  says  he  signed  it,  in  the  presence  of 
the  testator  and  in  the  presence  of  the  two  witnesses,  it  is  void, 
and  you  will  find  against  the  will.  Unless  that  will  was  signed 
by  the  two  witnesses  in  the  presence  of  the  testator  and  in  the 
presence  of  each  other,  the  will  is  void — ^it  never  took  effect;  it 
never  became  a  will;  and  if  the  testimony  of  the  young  man 
that  it  was  carried  down  to  Tuscola  county  long  after  its  execu- 
tion— ^if  what  the  witness  said  was  true,  the  will  was  never  com- 
pleted, because  it  must  be  completed  during  the  lifetime  of  the 
testator. 

*TTow,  that  brings  us  to  the  second  question:  11  the  will  was 
signed  in  the  presence  of  these  two  witnesses  and  in  the  pres- 
ence of  the  testator,  and  at  his  request,  the  will  is  valid  and 
effectual.  There  is  a  question  of  law  as  to  whether  the  instru- 
ment is  a  will  or  not,  and  it  is  a  close  *^  question.  My  first 
impression  was  the  same  as  my  brother  McDonell*8.    I  thought 
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it  was  a  mere  promise  or  agreement  to  pay.  A  subsequent  par- 
tial examination  somewhat  changed  my  views,  and  I  charge  you, 
as  a  matter  of  law,  that  it  is  a  will ;  that  is,  if  it  is  proved  to  be 
properly  executed.  If  it  were  a  claim  against  the  estate,  it 
would  come  in  for  its  share  of  the  money  with  the  other  credi- 
tors, and  might  consume  all  the  estate,  and  might  be  of  value 
to  the  amount  of  the  whole  face  of  it,  unless  the  debts  exceed 
the  whole  value  of  the  estate.  But,  as  a  will,  it  is  subject  to  all 
debts  of  the  estate  before  the  legatee  gets  anything,  and  no  in- 
justice would  be  done  if  it  is  allowed  as  a  will  or  claim,  provide 
ing  it  is  honest  and  just. 

'*Now,  in  regard  to  the  proof  of  this  will:  You  have  heard 
the  testimony  of  Petterson.  He  was  on  the  stand  as  a  witness. 
You  saw  how  he  behaved  and  heard  what  he  had  to  say,  and, 
no  doubt,  observed  his  method  of  giving  his  testimony.  If  you 
believe  Mr.  Petterson,  you  may  find  in  favor  of  this  will.  But 
before  you  can  find  in  favor  of  the  will,  you  must  find  that 
both  Petterson  and  Hover  signed  this  will  as  witnesses  at  the 
time  that  Petterson  says  he  signed  it.  Now,  in  support  of  that 
view  of  the  case,  this  may  be  said:  The  testimony  of  this  boy 
was  given  before  the  probate  court  some  time  ago.  There  he 
testified  substantially  the  same  as  Petterson  testified,  according 
to  his  own  testimony  and  the  testimony  of  Judge  Wright.  The 
events  about  which  he  spoke  were  more  recent  in  his  recollec- 
tion then  than  they  are  now,  or  will  be  at  any  later  day  than 
that  date.  I  do  not  see  in  the  case  (it  has  not  leaked  out,  at 
least)  what  inducement  or  temptation  was  held  out  to  this 
boy  to  commit  perjury  at  that  time,  or  to  make  a  forgery  by 
signing  the  will  as  a  witness,  because  it  is  a  forgery  to  attest  a 
will  that  is  false.  Now,  you  will  consider  that  in  regard  to  his 
testimony.  He  was  living  up  there  in  that  neighborhood;  he 
was  well  acquainted  with,  and  near  neighbor  to,  the  parties  in- 
terested; and  his  name  appears  upon  that  instrumei^t,  and  he 
appeared  before  the  probate  court  and  testified  to  it.  Now,  so 
far  there  would  seem  nothing  unusual  about  him,  or  the  evi- 
dence that  he  gave,  or  the  things  that  he  did.  If  anybody  else 
had  done  it^  it  would  be  a  very  natural  thing  to  do.  But  he 
says  that  he  swore  falsely  before  the  judge  of  probate;  that  he 
never  witnessed  the  will  until  the  day  before  the  8th  of  March 
last — ^the  7th  of  March — ^when  Mr.  Ferris  and  some  one  else 
came  to  him,  ***  down  in  Pairgrove,  and  told  him  that  he 
knew  that  the  will  or  paper  contained  the  last  wishes  of  Mr. 
Embody,  which  he  assented  to,  and  thought  there  was  no  harm 
in  signing  it.    Now,  it  is  possible  that  the  boy  was  innocent  in 
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signing  that  document,  and  that  he  was  imposed  upon  or  iji* 
dueed  to  sign  it.  His  testimony  in  regard  to  the  liquor  that 
he  drank  you  may  consider,  but  it  is  very  dangerous  evidence 
ior  you  to  pay  much  attention  to.  He  details  exactly  what 
happened  immediately  after  that  same  time,  and,  so  far  as  it 
caste  a  dark  shadow  on  this  transaction  and  seems  to  shed  light 
on  the  other  side,  you  will  consider  it  with  the  utmost  care,  if 
you  give  it  any  credence  whatever. 

'^He  testifies  that  he  signed  it  on  the  7th  of  March.  Judga 
Wright  comes  here  and  testifies  that  the  paper  was  filed  in  his 
court  on  the  eighth  day  of  March,  and  that  he  saw  it  in  the 
hands  of  Judge  Webster  two  weeks,  and  maybe  three  weeks, 
before  that  day;  and  he  says  that  while  he  cannot  swear  posi- 
tively it  is  the  same  paper,  he  thinks  it  was.  Now,  if  it  was  be- 
fore Judge  Wright  two  or  three  weeks  before  the  eighth  day 
of  March,  it  could  not  have  been  witnessed  by  this  Hover  on 
the  7th  of  March,  and  his  testimony  is  false  if  that  was  so;  and 
still  you  will  consider  it.  Now,  Hover  himself,  in  answer  to 
my  questions,  stated  that  the  testimony  that  was  given  was 
false,  that  he  was  a  cousin  of  one  of  the  attorneys  in  the  case, 
and  that  he  advised  him  to  keep  out  of  the  way  of  the  ofiScer 
who  wanted  to  serve  a  subpoena  upon  him.  My  friend  Mc- 
Donell  has  stated  that  tliat  was  no  offense  under  the  law  of 
Michigan — to  keep  out  of  the  way  of  an  officer.  If  he  had  kept 
out  of  the  way  entirely — ^got  away  before  he  was  served  with 
the  subpoena — ^it  certainly  would  have  left  his  own  reputation 
a  great  deal  better  than  it  may  be  after  this  trial.  But  he  ad- 
mits that  he  swore  falsely  on  a  former  occasion.  He  plastered 
himself  over  many  times  more  by  detailing  his  connection  with 
the  forsrery  of  this  will,  if  his  version  be  true. 

**Now,  gentlemen,  you  can  believe  that  testimony  if  you  want 
to,  or  you  can  reject  it  totally,  or  you  can  believe  any  part  of  it 
you  are  a  mind  to,  and  reject  the  balance.  Tou  have  the  whole 
matter  in  your  hands,  and  you  ought  to  apply  your  best  judg- 
ment to  it.  It  is  a  general  rule  of  law  that  if  a  witness  delib- 
erately and  intentionally  and  knowingly  testifies  falsely  in  re- 
gard to  one  part  of  a  case,  all  his  evidence  in  the  case  may  be 
rejected  by  the  jury,  **^  and  in  many  cases  ought  to  be,  be- 
cause the  law  does  not  trust  even  to  the  jury  the  task  of  picking 
out  the  truth  from  the  false  parts  of  the  perjurer's  testimony. 
"Now,  in  support  of  the  will  there  is  the  boy  Bruce,  who  said 
he  saw  this  man  Hover  have  it  along  at  an  early  day;  that  it 
was  given  to  the  deceased;  that  he  read  it,  and  gave  it  back  to 
him.    Petterson  said  it  was  given  to  this  young  man  for  safe- 
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keeping  when  {he  execution  of  the  will  was  flninhiiJ.  Th» 
Ferris  boy  testified  that  he  worked  some  days  to  pay  np  a  debt, 
of  his  fatiier  to  Hover^  and  that  he  saw  the  will;  that  this  maik 
told  him  that,  when  he  had  worked  out  the  deb^  he  was  goinj^ 
to  give  it  to  his  father.  Now,  these  are  confirmatory  circum«- 
stances  that  you  may  consider,  always  bearing  in  mind  tha^  to 
sustain  this  will,  you  have  got  to  find  that  it  was  signed  at  ther 
time  Petterson  signed  it,  in  the  presence  of  the  deceased,  at  his> 
request,  and  in  the  presence  of  each  other.  If  you  do  not  find 
that  fact,  you  will  find  against  the  will.  If  you  do  find  it,  you: 
will  find  in  favor  of  the  will.  And  it  seems  to  me  that  that  is- 
the  critical  point  in  the  case,  and  so  far  as  the  testimony  tenda 
to  confirm  that  view  of  it,  or  tends  to  disaflirm  that  view,  yoa 
ought  to  consider  it  carefully.  If  you  find  a  verdict,  it  will 
either  be  that  you  find  in  favor  of  the  will  or  that  you  find 
against  the  will.  Put  it  in  those  words,  and  the  court  will  un^ 
derstand  by  that  that  you  find  that  no  will  was  executed  or. 
proved,  or  you  will  find  that  this  will  was  executed/' 

Section  9^66  of  3  Compiled  Laws  provides:  "No  will  made* 
within  this  state,  except  such  nuncupative  wills  as  are  mentionedi 
in  the  following  section,  shall  be  effectual  to  pass  any  estate 
whether  real  or  personal,  nor  to  charge  or  in  any  way  affect  the 
same,  unless  it  be  in  writing  and  signed  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  express  direction,  and 
attested  and  subscribed  in  the  presence  of  the  testator  by  twa 
or  more  competent  witnesses.^' 

It  is  the  contention  of  counsel  for  contestant  that  this  paper 
does  not  constitute  a  will;  that  if  it  was  ever  executed,  it  is 
nothing  more  tban  a  duebiU  or  an  acknowledgment  of  a  debt  of 
eight  hundred  dollars  owing  to  Miss  Ferris  by  the  deceased. 
iWe  cannot  agree  with  this  construction  of  the  paper.  It  is  a 
will,  and  not  an  acknowledgment  of  a  debt.  If  it  were  a  due- 
bill  or  an  acknowledgment  of  a  debt,  ^^  it  could  not  have  be:n. 
defeated  by  the  marriage  of  the  testator.  It  was  to  take  effect 
only  at  the  death  of  the  testator.  It  was  said  in  Lauten- 
schlager  v.  Lautenschlager,  80  Mich.  292,  45  N.  W.  147:  'The 
form  of  any  instrument  is  of  little  consequence  in  determining 
whether  it  is  a  will  or  not  If  it  be  executed  with  the  formali- 
ties required  by  the  statute,  and  if  it  is  to  operate  only  after  the 
death  of  the  maker,  it  is  a  wiQ.'^  Many  cases  are  cited  in  that 
case  in  support  of  the  above  proposition,  to  which  attention  is 
eaUed:  Woemer's  Law'of  Administration,  *61,  and  notes. 

The  jury  found,  under  proper  instructions,  that  it  was  the 
intention  of  Jacob  B.  Embody  to  will  to  Bubie  Ferris  the  sum 
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of  eight  hanilred  dollars^  to  be  taken  by  her  at  his  death,  on 
condition  that  he  died  a  bachelor;  and  we  think  the  finding  is 
supported  by  the  evidence.  We  find  no  error  in  the  record  in 
the  admission  or  rejection  of  eyidence.  The  cause  was  fairly 
submitted  to  the  jury. 

The  order  of  the  court  below  must  be  affirmed* 

The  other  justices  concurred* 


WHAT  GONSTITUTBa  A  TESTAHENTABY  WBIZZHCL^ 

X.    General  Bequlsites  and  Essentials.  ' 

a.  Definition  of  a  Will. 

b.  Kecessity  of  a  Disposition  of  FroperCj* 

c.  Essential  Characteristics* 
XL    Bules  of  Construction.  - 

a.  In  General. 

b.  Intention  of  the  Haker. 

1.  Importance  of. 

2.  How  Ascertained. 

HL    Testamentary  Writing  in  Various  Forma. 

a.  lEateriallty  of  Form,  in  General. 

b.  Illustrations  of  Informal  Wills. 

c    Willn  in  the  Form  of  Transfers  of  Bank  Dcpoatta 

d.  In  the  Form  of  Letters. 

e.  Of  Obligations  and  Acknowledgments  of  IndebtednasiSL 
f  .    In  the  Form  of  Contracts. 

g.    Of  Promissory  Kotes. 

h.    In  the  Form  of  Leases. 

i.    In  the  Form  of  Deeds  and  Conveyances. 

1.    Distinction  Between  Wills  and  Deeds. 
S.    Effect  of  Beservation  of  Life  Estate* 
8.    Importance  of  Haker^s  Intention. 

4.  How  the  Intention  is  Ascertained. 

5.  Writings  of  Doubtful  Import. 

6.  Illustrations  of  Wills. 

7.  BluBtrations  of  Deeds. 

j.    Writings  in  the  Form  of  Trust  Deeds, 
k.    Instruments  Partly  Testamentary. 

I.    General  Bequlsites  and   Essentials. 

a.    Definition  of  a  WilL— A  will  is  commonly  defined  as  an  tn* 
atmment  by  which  one  makes  a  disposition  of  his  property  to  take 

effect  After  bis  death:  Robinson  v.  Brewster,  140  111.  649.  S8  Am. 

8t  Rep.  205,  30  N.  E.  683;  Coyer  ▼.  Stem,  67  Md.  449,  1  Am.  St 

Bep.  406»  10  AtL  231:  McDanlel  ▼.  Johns,  4j>  Miss.  632.    More  coni- 

^XEFKxtnrcs  to  moxoora.phic  Nom. 

Deeds  to  take  effect  after  the  grantor's  death:  49  Am.  St  Rep.  S042S. 
Deads  deliverable  on  the  oonungenoy  of  death:  68  Am.  St.  Eep.  56MB8L 
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prehensiyely  and  accurately  defined,  a  will  la  a  declaration  of  th» 
Intention  of  a  person  as  to  what  he  wonid  haye  done  after  his 
death  in  respect  to  the  distribution  of  his  property,  the  admin- 
istration of  his  estate,  or  the  guardianship  of  his  children':  Ward 
T.  Ward,  104  Ky.  857,  48  S.  W.  411;  Thomas  y.  Williams,  9  Fla. 
289;  Miller  Yw  Miller,  32  La.  Ann.  437;  Wardwell  ▼.  Wardwell,  9 
Allen,  518;  Dreisbach  ▼.  Serf  ass,  126  Fa.  St  32,  17  AtL  513;  Ex 
parte  Ilchester,  7  Yea  348,  37a 

b.  Kecessity  of  Blspoaltion  of  Property.— Most  definitions  of  a 
will  restrict  its  application  to  instruments  disposing  of  property. 
An  instrument  simply  nominating  an  executor,  howerer,  and  au- 
thorizing him  to  dispose  of  the  decedent's  estate,  la  a  will:  Barber 
▼.  Barber,  17  Hun,  72.  But  It  has  been  held  that  an  instrument 
appointing  a  guardian  for  the  children  of  the  maker,  without  any 
disposition  of  property,  is  not  entitled  to  probate  as  a  will:  WUl- 
lama  ▼.  Noland,  10  Tex.  GIy.  App.  629,  32  S.  W.  328;  In  the  Goods 
€f  Morton,  3  Swab.  &  T.  422.  And  an  instrument  excluding  a 
son  of  the  author  from  participation  in  hla  estate,  yet  making  no 
disposltioif  thereof.  Is  not  a  will:  Ooffman  t.  Ck>ffman,  85  Ya.  459, 
8  S.  B.  672.  It  has  also  been  held  that  a  man  cannot  dispose  of 
his  dead  body  by  will,  since  there  is  no  property  in  it:  Enos  y. 
Snyder,  131  Oal.  68,  82  Am.  St  Rep.  330,  63  Pac.  170;  Williams 
Y.  Williams,  L.  R.  20  Gh.  DlT.  659.  Ck>mpare  the  monographic  note 
to  Keyes  t.  Konkel,  75  Am.  St  Rep.  425. 

c.  Essential  Characteristics.— The  essential  characteristic  of  a 
will  Is,  that  it  operates  only  upotf  and  by  reason  of  the  death  of 
the  maker.  Up  to  that  time  it  Is  ambulatory  and  reyocable.  By 
its  execution  the  author  has  parted  with  no  rights  nor  deyested 
himself  of  no  Interest  in  or  control  over  his  property,  and  no  rights 
have  accrued  to,  and  no  estate  has  Tested  in,  any  other  person. 
The  death  of  the  maker  for  the  first  time  establishes  the  char- 
acter of  the  Instrument.  It  then  ceases  to  be  ambulatory,  acquires 
a  fixed  status,  and  operates  as  a  transfer  of  title.  An  instrument 
which  is  to  operate  In  the  lifetime  of  the  donor,  and  to  pass  an 
Interest  in  his  property  before  his  death,  even  though  its  absolute 
enjoyment  by  the  donee  is  postponed  till  the  death  of  the  donor,- 
or  even  If  it  is  contingent  upon  the  survlTorship  of  the  donee,  is  a 
deed,  contract,  or  gift,  and  not  a  will.  It  is  essential  to  a  will 
that  it  should  be  made  to  depend  upon  the  death  of  the  maker  to 
consummate  It,  up  to  which  time  it  Is  Inoperatlye  and  revocable: 
fGlllham  ▼.  Mustin,  42  Ala.  365;  Daniel  ▼.  Hill,  52  Ala.  430;  Refeld 
▼.  BeUette,  14  Ark.  148;  Nichols  ▼.  Emery,  109  CaL  323,  50  Am. 
St  Rep.  43,  41  Pac.  1089;  Kirkpatrlck  ▼.  Klrkpatrlck,  6  Honst 
<I>eL)  569;  Jones  ▼.  Morgan,  13  Ga.  515;  Pelley  t.  Barles  (Ky.), 
55  8.  W.  550;  Carey  ▼.  Dennis,  13  Md.  1;  McDanlel  ▼.  Johns,  45 
Miss.  632;  Matter  of  Diez,  60  N.  Y.  88;  Rochester  Sav.  Bank  t. 
Ball^p  09  N.  Y.  Supp.  163,  34  Misc.  Rep.  247;  Egerton  t.  Carr, 
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04  K  a  e48»  66  Am.  Rep.  630;  Patteratm  ▼.  BngllBrb,  71  Pa.  St. 
464;  Simday's  Bstate,  167  Pa.  St  80,  81  AtL  858;  Klnard  ▼.  KlnatidL^ 
Spear  Bq.  266;  Roberts  ▼.  Colemaif,  87  W.  Ya.  148,  16  &  BL  482; 
In  the  Goods  of  Robinaon,  L.  R;  1  Pto.  &  D.  886. 

IL    Rules  of  Constroctloii. 

a.  In  GeneraL— The  role  of  construction  in  determining  wbeQier 
an  instrument  is  a  will  or  contract  is,  that  if  it  passes  a  present 
interest,  it  is  a  deed  or  contract;  but  if  it  does  not  pass  an  Interest 
or  right  until  the  death  of  the  maker,  it  is  a  testamentary  paper. 
And  in  ascertaining  whether  an  InBtrument  is  a  testament  (ht  a  con- 
tract, courts  do  not  allow  the  use  of  language  peculiar  to  either 
class  of  Ini&truments,  nor  even  the  belief  of  the  maker  as  to  the 
character  of  the  instrument  to  control  inflexibly  their  constructioD 
of  it;  but  giving  due  weight  to  these  circumstances,  courts  look: 
further,  and  weighing  all  the  language  as  well  as  the  facts  and 
circumstances  surrounding  the  parties  and  attending  the  execu- 
tion of  the  instrument  give  to  it  such  a  construction  as  wOl 
effectuate  the  manifest  intention  of  the  maker:  Olarke  v.  Ransom, 
50  Cal.  696;  Burlington  University  v.  Barrett,  22  Iowa,  60^  82  Am. 
Dec  876. 

b.    Intention  of  the  Maker. 

1.  Importance  of.— It  is  the  animus  testandi  that  makes  an  In* 
strument  a  will.  When  the  animus  testandi  is  established,  the  char- 
acter of  the  instrument  is  fixed— it  is  a  wilL  In  the  absence  of 
a  testamentary  intent,  there  can  be  no  will.  A  paper,  to  be  a  will, 
must  be  Intended  to  take  efTect  as  a  testamentary  document:  ESs- 
tate  of  Meade,  118  Oal.  428,  62  Am.  St.  Rep.  244,  60  Pac.  644;  Es- 
tate of  Scott,  128  Cal.  67,  60  Pac.  627;  In  re  Estate  of  liOnger, 
108  Iowa,  34,  76  Am.  St  Rep.  206,  78  K  W.  834;  Lyles  ▼.  Lyles,  2 
Nott  &  McG.  631;  Ferguson-Davie  v.  Ferguson-Davie,  16  Prob.  Dlv. 
109.  It  is  the  settled  intention  of  a  man  to  pass  his  property  in  a  cer- 
tain way  after  his  death  that  constitutes  an  instrument  a  will: 
Boling  V.  Boling,  22  Ala.  826.  The  true  test  is  not  the  testator's 
realization  that  it  is  a  will,  but  his  intention  to  create  a  revocable 
disposition  of  his  property  to  accrue  and  take  effect  after  his  death, 
and  passing  no  present  interest:  Kenney  ▼•  Parks  (OaL),  64  Pac. 
261.  When  an  instrument  on  its  ftice  Is  imperfect  and  equiv- 
ocal, ttie  presumption  is  against  its  operating  as  testamentary, 
unless  it  Is  made  clearly  to  appear  that  it  was  executed  animo 
testandi,  or  being  Intended  by  the  author  to  operate  as  a  post- 
humous  dlQKMiition  of  his  estate.  Nevertheless,  courts  have  In* 
dined  to  solv«  doubtful  cases  by  giving  such  instmmenta  a  tMfea- 
mentaxy  effect  when  necessary  to  prevent  the  deftet  of  their  IsgiU 
operation:  Rice  v.  Rice^  68  A1&  216.  See^t  too^  Kelleber  v.  Kemaai. 
eOMd.44a. 
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5B.  How  Afloertained.-~The  Intention  of  the  maker,  then,  Is  the 
key  to  the  interpretation  of  an  instrnment  of  doubtful  testamentary 
character.  This  intention  usually  is  to  be  gathered  from  the  terms 
of  the  entire  instrument,  construed  together,  and  always  so  when 
Its  provlsioitt  are  plain  and  clear,  but  extrinsic  evldenoe  may  be 
received  to  enable  the  court  to  place  itself  in  the  position  of  the 
parties  in  order  to  interpret  doubtful  and  ambiguous  provisions. 
The  intention  may  be  ascertained,  not  only  from  the  instrument 
Itself,  but  from  all  the  facts  and  circumstances  surrounding  the 
parties  and  attending  the  executionr  of  the  Instrument:  Rice  ▼. 
Rice,  68  Ala.  216;  Tuttle  v.  Raish  (Iowa),  90  N.  W.  66;  Beebe  v» 
McKenzie,  19  Or.  296,  24  Paa  236;  Kisecker's  Estate,  190  Pa. 
St  476,  42  AtL  886;  Parker  v.  Stephens  (Tex.  Oiv.  App.),  89  S. 
W.  164.  Parol  evidence  may  be  received  to  aid  in  arriving  at  the 
intention  of  the  maker  and  the  character  of  the  instrument,  when 
such  Intention  Is  not  clearly  and  satisfactorily  expressed  in  the 
writing  itself:  Clarke  T.  Ransom,  50  Cal.  595;  Kelleher  v.  Keman, 
60  Md.  440;  Bgerton  v.  Obit,  94  N.  O.  648^  55  Am.  Rep.  630; 
Witherspoon  ▼.  Witherspoon,  2  McGord,  520.  Such  evidence  is 
admissible  to  show  that  the  maker  did  not,  at  the  time  of  sign- 
ing an  instrument,  understand  It  was  a  wiU  or  intend  that  it  should 
operate  as  such:  Barker  v.  Comins,  110  Masa  477,  488.  Testimony 
of  his  conversation  at  that  time  may  be  received  to  show  his  in- 
t^tion:  Wareham  t.  Seller,  9  Gill    &  J.  9& 

ITT.    Testamentary  Writings  in  Various  Forms. 

WL  ICateriality  of  Form  in  General.— It  Is  well  understood  that 
the  formalities  prescribed  by  statute  inr  the  execution  of  wills 
mast  be  observed  in  order  to  make  them  effective  and  valid  testa- 
mentary instruments:  In  re  Walker,  110  Gal.  887,  52  Am.  St  Rep. 
104,  42  Pac.  815;  Ohaffee  v.  Baptist  Missionary  Convention,  10 
Paige,  85,  40  Am.  Dec.  225;  Peake  v.  Jenkins,  80  Va.  293;  Roberts 
V.  Coleman,  37  W.  Va.  143,  16  S.  B.  482.  However,  if  the  statu- 
tory requirements  are  complied  with  in  the  execution  of  an  in- 
strument, its  form  is  of  little  consequence  in  determining  whether 
or  not  it  is  testamentary:  Lautenschager  t.  Lautenschager,  80 
Mich.  285,  45  N.  W.  147.  But  while  courts  indulge  in  no  inconsider- 
able liberality  in  construing  and  giving  effect  to  the  intent  of  tes- 
tamentary papers  without  strict  requirements  of  form  and  techni- 
cality, of  course  not  ereiy  writing  rises  to  the  dignity  of  a  tes- 
tamentary instrument  If  an  instrument  is  neither  testamentary 
in  form  or  substance^  there  is  no  intrinsic  evidence  that  it  was 
intended  as  a  will;  and  if  there  is  no  other  evidence  to  show  that 
it  was  intended  afi  a  posthumous  disposition  of  property,  it  can- 
not be  a  wUl:  Lungren  v.  Swartzwdder,  44  Md,  462;  Young  v. 
Warkt  76  Miss.  829,  25  South.  660;  Patterson  v.  Bnglish,  71  Pa. 
8t  464;  Jacoby's  BhBtate,  190  Pa.  St  882,  42  AtL  1026;  Johnson 
T.  J<au»on«  108  Tenm.  8%  52  S.  W.  814. 
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It  is  not  requisite  to  the  validity  of  a  will  that  It  should  assume 
any  particular  form,  or  that  it  should  be  framed  in  language  tech- 
nically appropriate  to  its  testamentary  character.  However  Ir- 
regular In  form  or  inartificial  in  expression  it  may  be,  if  it  dis- 
closes the  intention  that  the  destination  of  the  property  on  which 
it  operates  is  posthumous .  only,  it  is  testamentary.  Neither  is  it 
material  by  what  name  or  title  it  is  designated.  Instruments  in 
form  and  denominated  deeds,  contracts,  letters,  and  other  Insstru* 
ments,  have  often  been  considered  testamentary,  to  whose  validity 
the  statutory  formalities  of  execution  are  requisite,  and  to  whose 
operation  probate  is  necessary:  Kinnebrew  v.  Kinnebrew,  35  Ala. 
628;  Daniel  v.  Hill,  52  Ala.  430;  Hester  t.  Young,  2  6a.  31;  In 
re  Estate  of  Longer^  106  Iowa,  84,  75  Am.  St  Rep.  200,  78  N.  W. 
834;  In  re  Stumpenhauser's  Estate,  108  Iowa,  565,  70  N.  W.  376; 
Kelleher  v.  Keman,  60  Md.  440;  High,  Appellant,  2  Doug.  (Mich.) 
515,  521;  Conrad  v.  Douglas,  58  Minor.  498,  61  N.  W.  673;  Millo- 
V.  Holt,  68  Mo.  584;  In  Matter  of  Belcher,  66  N.  O.  51;  Tozer  v. 
Jackson,  164  Pa.  St.  373,  80  Atl.  400;  Gaston's  Estate,  188  Pa.  St 
374,  68  Am.  St  Rep.  874,  41  Aa  529;  Kinard  v.  Kinard,  Spear  £q. 
256;  McBride  v.  McBride»  26  G-ratt  476;  Roberts  v.  Coleman,  37 
W.  Va.  143,  16  S.  B.  482. 

An  instrument  in  form  "I  agree  to  wiU,"  but  Intended  by  the 
maker  as  a  will,  and  executed  as  provided  for  in  the  case  of  wills^ 

Is  a  will:  In  re  Estate  of  Longer,  108  Iowa,  34,  75  AnL  St  Bep. 

206.  78  N.  W.  834. 

b.  Illustrations  of  Informal  Wills.— Instruments  In  the  foUow- 
ing  forme  have  beetf  held  testamentary  in  character,  and  valid 
or  not  according  as  they  were  executed  as  required  by  the  statute 
of  wills:  "I  wish  five  thousand  dollars  to  go  to  John  C.  Cole  in 
the  event  of  my  dying  intestate,  and  the  balance  of  my  property 
to  go  to  -Robert  Beatie,  to  be  disposed  of  by  him  as  his  judgment 
may  dictate'':  Matter  of  Estate  of  Wood,  36  Cal.  75;  "Dear  old 
Nance:  I  wish  to  give  you  my  watch,  two  shawls,  and  also  five 
thousand  dollars.  Your  old  friend,  E.  A.  Gordon":  darke  v.  Ran- 
som, 50  Cal.  505;  "This  is  to  serifey  that  ie  levet  to  mey  wife  Real 
and  personal  and  she  to  dispose  for  them  as  she  wis"  (olographic 
wUl):  Mitchell  v.  Donohue,  100  Cal.  202,  38  Am.  St  Rep.  279,  34 
Pac.  614;  "After  my  mother's  death,  my  cousin,  S.,  is  my  heir. 
This  writinig  is  instead  of  a  formal  will  which  I  intend  to  make. 
M.  B.,  executrix**:  Matter  of  Beebe,  6  Dem.  (N.  T.)  43;  **Know 
all  men  by  these  presents,  that  I,  J.  M.,  ....  do  order  and  direct 
my  administrators  or  executors,  in  case  of  my  death,  to  pay  R. 
C.  the  sum  of  $75,000,  as  a  token  of  my  regard  for  him  and  to 
cx>mmemorate  the  long  friendship  existing  between  us":  Frew  t* 
Clarke,  80  Pa.  St  170;  "I,  O.  S.,  husband  of  M.  S.,  have  insured 
my  life  with  the  Knickerbocker  Co.,  in  New  York,  for  four  thou- 
sand dollars  ($4,000).  I,  C.  S.,  assign  the  whole  amount,  four 
thousand  dollars  to  my  wife  M.  S.  after  my  death,  wheir  she  cfta 
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do  with  It  according  to  her  best  will  without  partiality  toward  her 
children.  This  I  hare  written  with  good  sound  mind,  and  set 
my  name  to  It":  Shad's  Appeal,  88  Pa.  St.  Ill;  "This  article  Is 
to  certify  that  If  E.  S.  snrvlye  me,  I  beqneath  him  one  thonsanfd 
dollars  of  my  property— free  from  any  lien  or  encumbrance.  To 
tbe  aboTO  bequest  I  herewith  set  my  hand  and  seal  this  first  day 
of  June,  1888":  Swantf  y.  Housman,  90  Va.  816,  20  S.  B.  880;  a 
letter  of  attorney,  authorizing  persons  therein  named  to  admin- 
ister upon  the  party's  estate  after  his  death:  Rose  v.  Quick,  80  Pa. 
8t  225;  anr  assignment  in  consideration  of  one  dollar  and  love  and 
affection,  to  a  daughter  of  all  one^s  property  to  take  effect  at 
death:  Robinson  y.  Brew&ter,  140  111.  649,  33  Am.  St  Rep.  265, 
30  N.  E.  683;  an  indorsement  by  the  holder  of  certificates  In  a 
beneficial  order,  givlnig  her  children  all  her  interest  therein  at  her 
death,  and  appointing  an  executrix  to  receive  payment  thereof: 
Grand  Fountain  etc.  t.  Wil&on',  96  Ya.  594,  32  8.  E.  48;  and  a 
writing  in  form,  substantially,  ''I,  A,  out  of  my  love  for  my  sister 
B,  do  agree  to  make  her  my  heir  If  she  outlives  me;  and  I,  B,  out 
of  love  for  my  sister  A,  do  agree  to  make  her  my  heir  if  she 
outlives  me":  Evans  v.  Smith,  28  Ga.  96,  78  Am.  Dec.  751. 

e.  Wills  in  the  Form  of  Transfers  of  Bank  Deposits.— The  ques- 
tion somcftimes  arises  as  to  whether  a  transfer  of  a  bank  deposit 
Is  a  gift  or  a  testamentary  disposition  of  the  f und^  If  the  donor 
does  not  mean  to  relinquish  his  right  to  use  the  money  on  deposit 
during  his  lifetime  but  to  keep  control  of  It,  and  on  his  death  thl^ 
funds  or  what  remaitf  of  them  to  go  to  the  donee,  then  there  is 
an  attempted  testamentary  disposition  of  the  money  which  will 
be  Ineffectual  unless  the  statute  of  wills  Is  complied  with:  Main's 
Appeal,  78  Conn.  638,  48  Atl.  965:  Dougherty  v.  Moore,  71  Md.  248, 17 
Am.  St.  Rep.  524,  18  AtL  35.  The  changing  of  an  account  in  a  bank 
from  the  name  of  a  husband  to  that  of  a  husband  and  wife,  and 
the  writing  of  an  agreement  at  the  head  of  the  pass-book,  to  which 
the  husband  and  the  banCk  assent,  that  the  moneys  aref  to  be  sub- 
ject to  the  order  of  either  him  or  her,  the  balance  at  the  death  of 
either  to  belong  to  the  survivor,  do  not  constitute  a  will:  Metro- 
politan Sav.  Bank  v.  Murphy,  82  Md.  814,  51  Am.  St  Rep.  473,  33 
Atl.  640.  But  an  agreement  between  two  savings  bank  depositors 
that  the  survivor  shall  have  the  other's  deposit  on  his  death,  each 
letalnlnc;  absolute  control  over  his  own  deposit  during  life,  is  a 
testamentary  disposition  of  the  balance  remaining  at  the  decease, 
and  If  not  properly  executed  as  such  cannot  be  given  effect:  Towle 
T.  Wood,  60  N.  H.  434,  49  Am.  Rep.  326. 

d.  In  the  Form  of  Letters.— A  testamentary  writing  may  be  In 
the  foxvn  of  a  letter:  Cowley  v.  Knapp,  42  N.  J.  L.  297;  Morrell 
T.  Dickey,  1  Johns.  Ch.  153.  But  If  not  executed  according  to  the 
reqairements  of  the  statute  of  wills,  it  will  be  ineffectual:  Ortb 
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T.  Orth,  145  Ind.  184,  67  Am.  St  Rep.  185/48  N.  B.  277,  44  N.  B. 
17;  Gibeon  v.  Van  Syckle,  47  Mich.  439,  11  N.  W.  281.  A  writing 
In  the  form  of  a  letter  from  a  person  in  his  last  illnesa  to  his 
attorney,  requesting  the  Uitter  to  draw  a  will  In  accordance  with 
instructions  therein  set  forth,  and  containing  all  the  requisites  of 
a  wUl  as  to  the  disposition  of  property,  may  be  established  as  a 
will  by  proof  of  its  due  execution  and  pubUcatlon^by  the  testator 
as  such:  Scott's  Estate,  147  Pa.  St  89.  30  Am  St  Rep.  713,  23 
Atl.  212.  And  a  letter  by  a  testator  to  his  attorney,  saying: 
'*What  I  want  Is  for  you  to  change  my  "will  so  that  she  may  be 
entitled  to  all  that  belongs  to  her  as  my  wife.  I  am  in  very  poor 
health,  and  would  like  this  attended  to  as  soon'  as  conyenlent 
I  do  not  know  what  ought  to  be  done,  but  you  do,"  should  be  ad- 
mitted to  probate  with  tbe  Instrument  to  which  It  refers:  Bar- 
ney y.  Hayes,  11  Mont  571,  28  Am.  St  Rep.  495,  29  Pac  282.  A 
person  wrote  and  signed  on  the  back  of  a  business  letter  addressed 
to  a  man  and  his  wife  the  following,  addressed  to  her:  •*Aft«r  my 
death  you  are  to  have  forty  thousand  dollars;  this  you  are  to  have, 
will  or  no  will;  take  care  of  this  until  my  death.**  This  was  held 
to  be  a  testamentary  gift  of  personalty:  Byers  t.  Hoppe,  61  Md« 
207,  48  Am.  Rep.  89. 

On  the  other  hand,  a  letter  directed  to  an  undertaker,  asklnsr 
him,  In  the  event  of  the  writer's  death,  to  cremate  her  body  and 
to  apprise  her  brother  of  such  death,  adding  that  her  brother  would 
take  charge  of  her  estate  and  be  sole  administrator  without  bonds, 
to  trade,  sell,  or  occupy,  as  may  seem  fit  to  him.  Is  not  testa- 
mentary In  character,  and  neither  gives  him  her  estate  nor  ai^ 
points  him  administrator  thereof:  SSstate  of  Meade,  118  GaL  428» 
62  Am.  St  Rep.  244,  50  Pac.  541.  And  a  letter  from  a  brother  to 
his  slfliter  expressing  a  desire  for  information  about  her  children 
and  mother,  and  stating  that  he  Is  pecuniarily  Independent;  that 
probably  his  health  Is  ruined;  that  he  wants  to  anticipate  pos- 
sibilities, and  that  "you  and  your  children  get  everything;  your 
boy  I  want  given  the  best  education,"  la  not.te8tamentai7:  Estate 
of  Richardson,  94  Gal.  68,  20  Pac.  464. 

e.  Of  Obligations  and  Acknowledgments  of  Indebtedness.— The 
fact  that  an  obligation  Is  made  payaUe  after  tbe  death  of  the 
obligor  does  not  of  Itself  make  It  testamentary:  Fitzgerald  t.  Sng- 
llsh,  78  Minn,  266,  76  N.  W.  27.  But  If  the  relation  of  debtor  and 
creditor  Id  to  exist  It  would  seem  that  It  must  be  created  and  sub- 
sist In  the  lifetime  of  the  parties,  though  payment  may  be  deferred 
until  the  death  of  one.  A  writing  which  reads,  ''At  my  death, 
my  estate  or  my  executor  pay  to  July  Ann  Cover  tbe  som  of 
three  thousand  doUars,"  is  testamentary  and  not  an  obligation  for 
the  payment  of  money,  though  delivered  to  the  obligee:  Cover  ▼. 
Stem,  67  Md.  4d,  1  Am.  St  Hep.  406^  10  AtL  281.  8ee^  In  ttila 
eonnectloDt  the  principal  case,  ante^  p^  480l    But  an  instrument  in 
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tbe  following  form:  "Due  F.  the  sum  of  two  hundred  and  four 
dollars  and  Bixty-elght  cents  with  Interest,  and  said  sum  of  money 
and  interest  is  not  to  be  paid  daring  my  lifetime,  bat  to  be  paid 
by  my  ezecntor  out  of  my  estate  within  a  year  after  my  death;  and 
said  sum  is  due  and  owing  by  my  son  B.  to  the  said  F.  I  bind 
my  executor  to  pay  the  same  out  of  my  estate,  and  then  to  be 
deducted  from  the  distributlTe  share  coming  to  my  said  son  E. 
out  of  my  estate,"  is  an  acknowledgment  of  indebtedness  binding 
on  the  executor:  Feeser  v.  Feeeer,  93  Md.  71^  60  AtL  408.  So 
an  instrument  executed  by  A,  declaring  that,  in  consideration  of 
the  care  and  attention  shown  him  by  B  during  his  illness,  he  was 
Justly  indebted  to  her,  and  declaring  thait  his  executor  or  admin- 
istrator should  pay  her  one  thousand  dollars  in  one  year  after  his 
decease,  which  was  delivered  to  B,  is  an  obligation  and  not  a  testa- 
mentary disposition:  Shields  y.  Irwin,  8  Teates,  389. 

f.  In  the  Form  of  Contracts.— A  will  may  be  in  form  and  in 
some  substantial  respects  a  contract  if  the  intention  of  the  author 
to  make  it  a  testamentary  disposition  of  his  property  is  nererthe- 
less  clearly  apparent:  Castor  y.  Jonea,  86  Ind.  280.  A  contract 
whereby  A  agrees  with  B  that  if  the  latter  will  maintain  the 
former  daring  life,  *'all  the  personal  property  of  A  shall,  at  his 
death,  become  the  property  of  B,"  is  testamentary,  and  will  not 
be  giveir  effect  if  the  attestation  is  InsuiBcient:  McCarty  y.  Water- 
man, 84  Ind.  650.  The  reasons,  as  given  by  the  cotrrt  for  this 
conclusion,  were  that  the  consideration  for  the  agreement  was 
executory,  no  present  interest  was  passed,  and  A  might,  in  ac- 
cord with  the  terms  of  the  agreement,  have  deprived  B  of  a  right 
to  any  specific  property  by  devesting  himself  of  all  his  personalty 
so  that  none  should  "belong  to  him.'*  In  Emery  v.  Darling,  60 
Ohio  St  160,  33  N.  B.  715,  a  writing  by  one  sister  covenanting 
with  another  that  if  the  latter  will  reside  with  her  as  lon^  as  she 
desires  she  will  "give  and  bequeath*'  to  her  all  the  property  of 
which  she  dies  seised,  is  held  enforceable  as  a  contract,  and  not 
void  for  want  of  conformity  with  the  statute  of  wills.  **It  is  the 
essence  of  a  will,"  says  the  court,  "that  its  dispositions  should  be 
In  the  nature  of  gifts." 

Clearly,  a  contract  does  not  take  on  a  testamentary  character 
merely  because  its  performance  is  postponed  until  after  the  death 
of  the  maker  and  devolves  upon  his  representative.  The  instru- 
ment must,  of  course,  x)ossess  the  essential  characteristics  of  a 
testamentary  writing:  Huguley  v.  Lanier,  86  6a.  6^6,  22  Am.  St 
Rep.  487,  12  S.  B.  922.  Where  an  uncle  and  nephew  enter  into 
articles  of  partnership  for  the  practice  of  medicine,  whereby  it  is 
agreed  to  that,  "in  the  event  of  the  death  of  the  senior  member 
of  the  firm,  all  his  property,  personal  and  otherwise,  which  he 
h^d  itt  partnership  at  the  time  of  his  death,  should  go  to  the  Junior 
partner,"  this  is  not  a  testamentary  disposition  of  the'  pn^perty: 
McKlnnon  v.  McKinnon,  66  Fed.  409,  reversing  46  Fed.  Tia. 
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g.  Of  Promissory  Kotes.— A  promissory  note  may  be  made  pay- 
able after  death.  The  mere  fact  that  It  is  made  payable  at  or  a 
certain  time  after  the  death  of  the  maker  does  not  make  ft  a 
testamentary  paper  which  mnst  be  executed  in  accordance  with 
the  statute  of  wills:  Bristol  v.  Warner,  19  Conn.  7;  Beatty  v.  West- 
em  Oollege,  177  111.  280,  69  Am.  St  Rep.  242,  62  N.  R  432;  Price 
▼.  Jones,  105  Ind.  543,^55  Am.  Rep.  230,  5  N.  B.  683;  Wolfe  ▼. 
Wilsey,  2  Ind.  App.  549,  28  N.  E.  1004:  Martin  t  Stone,  67  N.  H. 
367,  29  Atl.  845;  Hegeman  ▼.  Moon,  131  N.  Y.  462,  80  N.  E.  487; 
Crider  ▼.  Shelby,  95  Fed.  212;  Roffey  ▼.  Greenwood,  10  Ad.  A 
E.  222.  A  note  payable  on  or  before  a  certain  date,  providing 
that  in  the  event  of  the  death  of  the  maker  before  maturity  ft 
shall  then  become  due,  is  not  testamentary:  Miller  t.  Western 
College,  71  111.  App.  587.  And  a  note,  founded  on  a  consideration, 
which  remains  in  the  hands  of  the  payee  nntil  the  death  of  the 
maker,  although  received  by  him  and  held  during  the  life  of  the 
maker  subject  to  the  condition  that  It  should  be  returned  to  the 
maker  whenever  he  might  wish  it,  is  valid:  Worth  v.  Oase^  42  N. 
Y.  362. 

Where  the  payee  of  a  note  wrote  upoif  its  back:  ''If  I  am  not 
living  at  the  time  this  note  is  paid,  I  order  the  contents  to  be 
paid  to  A.  H.,"  and  having  signed  it,  died  before  the  note  was 
paid,  it  was  held  that  the  indorsement  was  testamentary  and  en- 
titled to  probate  as  a  will:  Hunt  v.  Hunt,  4  N.  H.  434,  17  Ajn.  Dec. 
438.  It  is  well  to  remember  that  the  statute  of  wills  cannot,  of 
course,  be  evaded  by  making  a  promissory  note  intended  as  a  tes- 
tamentary bequest  merely:  Graves  v.  Safford,  41  111.  App.  669. 

h.  In  the  Form  of  Leases.~A  provision  in  a  lease  that.  In  the 
event  of  the  death  of  the  lessor  before  the  expiration  of  the  lease^ 
the  rent  for  the  unexpired  term  shall  be  paid  to  his  wife,  she  not 
being  a  party  to  the  lease  or  apparently  giving  any  consideration 
for  the  promise,  is  in  the  nature  of  a  will  and  Inoperative  if  not 
properly  executed:  Priester  v.  Hohloch,  75  N.  Y.  Supp.  406^  70 
App.  Div.  256.  But  in  the  case  of  In  the  Goods  of  Robinson,  I^. 
R.  1  Pro.  &  D.  384,  a  provision  In  a  lease  as  to  the  application  of 
the  rent  in  case  of  the  lessor's  death  before  the  expiration  of  the 
lease,  the  lessee  being  beneficially  interested  in  such  application^ 
was  held  not  testamentary,  sin'ce  no  part  of  the  agreement  was 
revocable  and  it  came  into  operation  immediately  upon  its  execiK 
tion. 

L    In  the  Form  of  Deeds  and  Conveyances. 

1.  Distinction  Between  Wills  and  Deeds.~InBtruments  of  doubt- 
ful testamentary  character  are  found  most  frequently  in  the  form 
of  deeds.  The  fact  that  a  writing  is  in  the  form  of  a  deed  Is  per> 
suasive,  but  not  conclusive,  that  it  was  not  intended  as  a  wilL 
If  it  passes  no  present  interest  or  right,  is  dependent  on  the 
death   of   the   maker  to    consummate   it,  and   is   under   his  con- 
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trol  and  recoverable  during  his  lifetime,  It  is  a  will,  notwitb- 
standing  it  is  denominated  a  deed,  and  is  a  deed  in  form, 
and  in  some  essential  characteristics.  The  Talldity  of  such  an  itf- 
stmment,  then,  will  depend  upon  whether  it  is  executed  in  the 
manner  prescribed  by  the  statute  of  wills:  Dunn  y.  Banlc  of  Mo- 
bile, 2  Ala.  152;  Shepherd  t.  Nabors,  6  Ala.  631;  Moser  y.  Moeer, 
82  Ala.  5&1,  556;  Qillham  y.  Mustin,  42  Ala.  365:  Cromez  v.  Hlggins 
(Ala.),  30  South.  417;  Bstate  of  Skerrett,  67  CaL  585,  8  Pac.  181, 
Bright  y.  Adams,  51  Ga.  238;  Dye  y.  Dye,  108  Ga.  741,  33  S.  E. 
848;  Jones  y.  Loveless,  09  Ind.  317;  Tuttle  y.  Baish  (Iowa),  90  N. 
W.  66;  Reed  v.  Hazleton,  87  Kan.  321,  16  Pac.  177;  Hazleton  y. 
Reed,  46  Kan.  73,  26  Am.  St  Rep.  86,  26  Pac.  450;  Poore  v.  Poore, 
65  Kan.  687,  41  Pac.  973;  Rawlings  y.  McRoberts,  95  Ky.  346,  25  S. 
W.  601;  In  re  Lautenschlager's  Estate,  80  Mich.  286,  46  N.  W.  147; 
Sartor  y.  Sartor,  39  Miss.  760;  Murphy  y.  Galbert,  166  Mo.  696,  post» 
p.  480,  66  &  W.  536;  Pinkham  y.  Pinkham,  56  Neb.  729,  76  N.  W. 
411;  Townsend  y.  Rackham,  143  N.  T.  616,  38  N.  B.  781;  Babb  y. 
Harrison,  9  Rich.  Eq.  Ill,  70  Am.  Dec.  203;  Jaggers  y.  Estes,  2 
Strob.  Eq.  343,  49  Am.  Dec.  674;  Armstrong  y.  Armstrong,  4  Baxt. 
357;  Millican  y.  Millican,  24  Tex,  426;  De  Bagligethy  y.  Johnson,  23 
Tex.  Ciy.  App.  272,  66  S.  W.  96. 

If,  on  the  other  hand,  the  instrument  conyeys  a  present  yested 
interest  or  right.  It  is  a  deed,  although  it  may  contain  proyisions 
and  terms  ordinarily  found  in  wills.  An  instrument  haying  other- 
wise the  general  formalities  of  a  deed  will  be  construed  as  a 
deed,  wheneyer  it  appears  that  the  maker  InteiKded  to  conyey  any 
estate  or  interest  whateyer,  to  yest  upon  the  execution  of  the 
paper,  though  the  absolute  enjoyment  of  the  estate  passed  is  post- 
poned until  the  death  of  the  grantor:  Adams  y.  Broughton,  13  Ala. 
731;  Thompson  y.  Johnson,  19  Ala.  59;  Stewart  y.  Sherman,  6  Oonn. 
817;  Gumming  y.  Gumming,  3  Ga.  460;  Guthrie  y.  Guthrie,  105 
Ga.  86,  81  S.  B.  40;  Bowler  y.  Bowler,  176  111.  641,  62  N.  E.  437; 
Spencer  y.  Bobbin's,  106  Ind.  680,  6  N.  E.  726;  Kelley  y.  Shimer^ 
152  Ind.  290,  63  N.  B.  238;  Hlnson  y.  Bailey,  73  Iowa,  644,  6  Am. 
St.  Bep.  700,  36  N.  W.  626;  Ward  y.  Ward,  104  Ky.  867,  48  S.  W. 
411;  Pennington  y.  Lawson,  23  Ky.  Law  Bep.  1340,  66  S.  W.  120; 
Bxum  y.  Ganty,  34  Miss.  633,  669;  Hileman  y.  Bonslaugh,  13  Pa* 
St.  344,  63  Am.  Dec  474. 

a.  Effect  of  BeseryatLon  of  Life  Estate.— The  fact  that  the 
grantor  reaeryes  the  possession,  use,  enjoyment,  or  profits  during 
his  life  does  not  make  the  instrument  a  will:  Hall  y.  Burkham, 
Oe  Ala.  349;  Abney  y.  Moore,  106  Ala.  131,  18  South.  60;  Bunch 
▼.  NickB,  60  Ark.  367,  7  S.  W.  563;  Grayes  y.  Atwood,  62  Gonn.  612; 
Jackson  y.  Gulpepper,  3  Ga.  569;  Bobinson  y.  Schly,  6  Ga.  515; 
Moye  y.  Kittrell,  29  Ga.  677;  Bass  y.  Bass,  52  Ga.  631;  Youngblood 
T.  'Sroun;sblood,  74  Ga.  614;  Seals  y.  Pierce,  83  Ga.  787,  20  Am. 
at  Bep.  344,  10  S.  E.  589;  Goff  y.  Dayenport,  96  Ga.  423,  23  S.  B. 
305;  Gates  y.  Gates,  135  Ind.  272,  34  N.  E.  957;  Saunders  y.  Saond-^ 
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«rs  (Iowa),  88  N.  W.  829;  Love  y.  Blanw,  61  Kan.  496,  78  Am.  St 
Rep.  384,  59  Pac.  1059;  Beebe  T.  McKenzie,  19  Or.  296,  24  Pac 
236;  Dawson  T.  Dawson,  Rice  Eq.  243;  Swails  ▼.  Basbart,  2  Head, 
4S61;  Hart  y.  Rust,  46  Tex.  556;  Gbrlsman  y.  Wyatt,  7  Tex.*  Oly. 
App.  40,  26  S.  W.  759;  Martin  v.  Faries,  22  Tex.  Olv.  App.  539,  66 
-S.  W.  601.  On  the  ccmtrary,  a  reserration  of  a  life  estate,  and 
that  only,  indicates  an  intention  on  the  part  of  the  grantor  to  pass 
the  remainder  interest  immediately:  Worley  y.  Daniel,  90  6a.  650, 
16  S.  E.  988.  "It  is  true  that  a  will  is  a  disposition  of  property 
to  take  effect  after  death,  but  that  definition  of  a  will  does  not 
■exclude  the  conclusion  that  a  deed  may  be  the  same  in  that  par- 
ticular. The  former  is  necessarily  so,  but  not  the  latter";  Horn  f. 
Broyles  (Tenn.),  62  S.  W.  297,  304. 

''The  original  tendency,"  obseryes  Mr.  Justice  Lumpkin,  In  West 
y.  Wright  (6a.),  41  S.  E.  602,  "was  toward  holding  that  papers 
indicating  an  intentloil  to  postpone  enjoyment  by  the  persons  claim- 
ing to  be  grantees  till  after  the  death  of  the  persons  executing 
the  papers  should  be  classed  as  wills.  This  tendency  in  time 
yielded  to  another,  namely,  that  it  was  the  sounder  policy  in  case 
of  doubt  to  declare  that  the  instrument  was  a  deed,  and  thus 
make  it  effectual,  when  holding  it  to  be  testamentary  woiiId»  for 
want  of  the  requisite  number  of  witnesses,  render  it  nugatory. 
The  true  test,  of  course,  is  the  intention  of  the  maker." 

3.  Importance  of  Haker's  Intention.~When  an  unskillfully 
drawn  in&trument  employs  apt  words  of  conveyance  and  of  devise 
or  bequest,  and  mingles  provisions  peculiar  to  deeds  with  pro- 
visions i;>eculiar  to  wills,  an'd  besides  postpones  enjoyment  or  pos- 
session until  after  the  death  of  the  maker,  it  becomes  a  matter 
of  no  inconsiderable  difficulty  to  ascertain  whether  it  is  a  will  or 
a  deed.  Necessarily,  only  general  rules  can  be  formulated  tor  the 
determination  of  the  question,  slmce  in  practically  every  case  the 
language  of  the  paper  is  different,  and  the  circumstances  under 
which  it  is  executed  are  widely  varying.  The  true  inquiry  is  as 
to  the  effect  and  operation  the  party  making  it  intended  it  to  have. 
His  intention  is  the  controlling  question  and  the  ultimate  object  of 
inquiry.  Did  he  intend  it  to  be  ambulatory,  revocable,  an\l  de- 
pendent upon  his  death  for  its'  consummation,  or  did  he  intend 
to  create  irrevocable  rights  and  interests,  though  perhaps  with 
their  enjoyment  postponed?  If  the  instrument  cannot  be  revoked, 
defeated,  or  impaired  by  the  act  of  the  maker,  it  is  a  deed;  but 
if  the  estate,  title,  or  interest  does  not  pass  except  in  the  event 
of  his  death  and  is  subject  to  revocation  during  his  lifetime,  it  Is 
a  will.  The  form  of  the  writing  or  the  designation  given  it  is  of 
little  conseqnen'ce.  If  it  passes  a  present  interest,  it  is  a  deed; 
if  its  operation  Is  posthumous  only,  it  is  a  will:  Walker  y.  Jones, 
23  Ala.  448;  Jordan  v.  Jordan,  65  Ala.  301;  Trad  wick  y.  Dayls,  85 
Ala.  342,  5  South.  83;  Crocker  v.  Smith,  94  Ala.  295,  10  South. 
25S;  Moore  v.  Campbell,  102  Ala.  445,  452,  14  South.  780;  Kenney 
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T.  Parks  (Oal.),  54  Pac.  251;  Hester  r.  Young,  2  Qa.  81;  Dudley 
▼.  Mallery,  4  Ga.  52;  STmmes  v.  Arnold,  10  6a.  506;  Hall  ▼.  Bragg, 
28  Ga,  330;  WllUamB  ▼.  Tolbert,  66  Ga.  127;  White  v.  Hopkins,  80 
-Ga.  154,  4  8.  B.  863;  Barnes  t.  Stephens,  107  Ga.  436,  33  S.  B. 
^99;  West  v.  Wright  (Ga.),  41  S.  E.  602;  Stroup  y.  8troup,  140 
Itid.  179,  39  N.  B.  864;  Saunders  v.  Saunders  (Iowa),  88  N.  W.  329; 
Wall  T.  Wall,  30  Miss.  91,  64  Am.  Dec.  147;  Allison  y.  Allison,  4 
Hawks  (N.  C),  141;  President  etc.  of  Bowdoin  College  v.  Merritt, 
75  Fed.  480.  In  determining  whether  an  instrument  Is  a  testa- 
ment or  a  deed,  eonrts  ''will  not  consider  what  the  maker  be- 
lieves it  to  be,  but  what,  in  point  of  law,  11)  is";  Brewer,  v.  Baxter, 
41  Ga.  212,  6  Am.  Bep.  530. 

4.  How  the  Intention  is  Ascertained.— Primarily,  the  Intention 
of  the  maker  Is  to  be  gathered  from  the  language  of  the  instru- 
ment itself.  In  doubtful  cases,  howeyer,  this  does  not  preclude 
a  consideration  of  the  facts  and.  drcumstances  under  which  it  was 
made  and  which  existed  up  to  the  death  of  the  author:  Sharp  y. 
Hall,  86  Ala.  110,  11  Auk  St  Rep.  23,  5  South.  497;  Gage  y.  Gage, 
12  N.  H.  371;  Robertson  y.  Dunn,  2  Murph.  (N.  G.)  133,  5  Am. 
Dec.  525.  Moreoyer,  if  the  instrument  recites  a  consideration,  de- 
scribes the  land  with  particularity,  contains  coyenants  of  title, 
is  sealed,  acknowledged,  deliyered,  or  recorded — ^these,  or  any  one 
of  them,  \B  a  circumstance  tending  to  &how  that  the  maker  intended 
the  paper  as  a  deed:  Whitten  y.  McFall,  122  Ala.  619,  26  South. 
131;  Worley  y.  Daniel,  90  Ga.  650,  16  S.  B.  938;  Owen  y.  Smith, 
91.  Ga.  564,  18  S.  lA.  527;  Gay  y.  Gay,  108  Ga.  739,  32  S.  B.  846; 
Cates  y.  Gates,  135  Ind.  272,  34  N.  B.  957;  Decker  y.  Decker,  93 
Iowa,  204,  61  N.  W.  921;  Saunders  y.  Saunders  (Iowa),  88  N.  W. 
329;  Schmidt  y.  Reed,  132  N.  Y.  100,  30  N.  B.  373;  Branch  y.  Byrd, 
15  S.  O.  142;  Brown  y.  Moore,  26  S.  G.  160,  2  S.  B.  9.  So  a  reserva- 
tion of  a  power  of  reyocation  is  a  circumstance  tending  to  rebut 
the  idea  of  a  will:  Hall  y.  Burkham,  59  Ala.  349.  Nevertheless, 
Instruments,  acknowledged  and  recorded,  have  been  pronounced 
testamentary:  Stevenson  v.  Huddleson,  13  B.  Mon.  (Ky.)  299;  Carl- 
ton y.  Cameron,  54  Tex.  72,  88  Am.  Rep.  620;  Hannig  y.  Hannig 
(Tex,  Civ.  App.),  24  S.  W.  695;  Grigsby  v.  Willis  (Tex.  Civ.  App.), 
59  S.  W.  574.  The  nondelivery  of  a  writing  is  a  circumstance 
favoring  it  as  ^  will:  Nichols  v.  Chandler,  55  Ga.  369;  Ragsdale  y. 
Booker,  2  Strob.  Bq.  (S.  O.)  34& 

6-  Writings  of  Doubtful  Import.— If  a  writing  cannot  have 
operation  as  a  will,  but  may  as  a  deed,  then,  ior  doubtful  cases,  it 
will  be  made  effective  by  construing  it  to  be  a  deed:  Dismukes  y» 
Parrott,  56  Ga.  513;  West  y.  Wright  (Ga.),  41  S.  B.  602;  Love  v. 
BlJtuw,  61  Kan.  496,  78  Am.  St.  Rep.  334,  59  Pac.  1069;  Jacoby 
y.  Nichols,  23  Ky.  Law  Rep.  205,  62  S.  W.  734.  Conversely,  if  a 
paper  cannot  operate  as  deed,  it  win  be  given  effect  as  a  will  when 
tdiifl  can  fairly  be  done:  Sharp  v.  Hall,  86  Ala.  110,  11  Am.  St 
Bep.  28,  5  South.  497;  Abney  v.  Moore,  106  Ala.  181,  18  South. 
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60.  But  an  Instniment  intended  to  operate  as  a  deed  Is  fldt  ea- 
titled  to  probate  as  a  will,  if  InoperatiTe  as  a  deed:  Bdwards  ▼« 
Smith,  85  Miss.  197.  However,  it  is  well  said  br  Mr.  Justice  Bras- 
non,  in  Lanck  v.  Logan,  45  W.  Va.  251,  81  8.  B.  986:  ''If  it  were 
an  open  qnestlon,  I  would  say  that  the  law  ought  to  give  a  paper 
not  so  executed  as  to  be  good  as  a  will  effect  as  a  deed  if  ^ood 
as  a  deed,  and  a  paper  so  executed  so  as  not  to  be  good  as  a  deed 
effect  as  a  will,  if  good  as  a  wilL** 

6.  Illustrations  of  Wills.— The  following  instruments  have  been 
held  testamentary  in  character:  "Due  at  my  death  to  J.  the  sum 
of  two  thousand  five  hundred  dollars,  from  the  general  fund  of  my 
estate,  as  a  gift  The  condition  of  the  above  bond  or  obligation 
is  such  that  whereas,  for  the  fidelity  and  obedience,  as  w^  as  the 
natural  love  and  affection  that  I  have  for  my  daughter  J.,  I  donate, 
in  the  above  manner,  what  I  design  for  her  at  my  death**:  John- 
son V.  Yancey,  20  Ga.  707,  65  Am.  Dec  646;  a  writing  in  form  a 
deed  conveying  all  the  property  of  which  the  maker  may  die  slesed 
or  possessed:  Brewer  v.  Baxter,  41  Ga.  212,  5  Am.  Rep.  530;  Ward 
V.  Campbell,  73  Ga.  97;  or  an  undivided  interest  therein:  Watkins 
V.  Dean,  10  Terg.  (Tenn.)  320,  31  Am.  Dec.  583.  Compare  Bobey 
V.  Hannon,  6  Gill  (Md.),  463;  an  instrument  executed  by  a  husband, 
reciting  a  gift  of  land  to  his  wife  to  take  effect  on  his  death,  and 
reserving  the  right  to  sell  or  dispose  of  it  during  his  life,  in  which 
the  paper  to  be  void:  Ellis  v.  Pearson,  104  Temor.  591,  68  S.  W. 
318;  a  writing  in  form  a  deed  and  styled  and  acknowledged  as 
such,  but  containing  a  provision  "that  this  deed  Is  not  to  take 
effect  until  after  my  death,"  coupled  with  a  direction  that  the 
ben'eflciary  should  pay  the  maker's  debts,  and  have  only  the  re- 
maining property:  Cunningham  ▼.  Davis,  62  Miss.  866;  a  convey- 
ance reserving  a  life  estate  in  the  grantor,  with  the  power  of  man- 
agement and  disposition,  and  the  proceeds  of  any  sale  to  his  own 
use,  upon  his  death.  If  the  land  remained  unsold,  to  go  to  his 
children:  Stroup  v.  Stroup,  140  Ind.  179,  39  N.  B.  864;  a  conveyance, 
in  the  usual  form,  *to  commence  after  the  death  of  both  of  said 
grantors,"  and  providing  tliat  'it  is  hereby  understood  and  agreed 
between  the  grantors  and  the  grantees  that  the  grantee  shall  hSTS 
no  interest  in  the  said  premises  as  long  as  the  grantors  or  ^ther 
of  them  shall  live":  Leaver  v.  Gauss,  62  Iowa,  814,  17  N.  W.  622; 
and  an  instrument  filled  out  on  a  printed  warranty  deed  form,  re- 
citing a  consideration  of  one  dollar  and  natural  love  and  affecHoiB, 
conveying,  besides  two  tracts  not  here  iifvolTedv  '^U  omr  rigiit. 
title,  and  Interest  in"  our  homestead*  ''should  we  not  sell 
pose  of  the  same  before  death,"  the  grantors  remainlnc  In 
■ion  up  to  their  death:  Wren  v.  Ooffey  (Tax.  Olv*  App.)»  96  8.  W. 
142. 

7.  niustratlons  of  Deeds.— The  f ollowlnf  wrltliigs  haTS  been 
held  not  testamentary  In  character,  but  deeds:  An  InstnuneDt  In 
the  form  of  a  warranty  deed  exeept  for  tliese  words:  **OoaflWluiis 
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of  tbls  deed  Is  such  aa  said  party  of  the  second  part  that  this 
laod  Shan  not  be  entnmbered  In  any  way,  or  this  deed  shall  be 
YoML  The  party  of  the  first  part  to  to  hold  said  property  his  life- 
timer':  Berlna  t.  Phillips,  6  Kan.  App.  324,  51  Pac.  59;  or  except 
for  a  clanse»  "To  hold  the  above-described  premises  to  the  said 
B.  P.  W.  of  the  second  part,  his  heirs  and  assigns,  to  be  his  at 
my  death  and  the  death  of  my  wife^  B.  W.":  Wynn  v.  Wynn,  112 
]Ga.  214,  37  S.  B.  378;  an  inBtroment  in  form  and  name  a  deed, 
acknowledged  and  dellTered  whereby,  for  a  consideration  of  Ato 
dollars  and  lore  and  aifection  the  grantors  "do  grant  with  general 
warranty,"  a  tract  of  land,  closing  with  this  clause,  "but  it  is  hereby 
distinctly  understood  and  stipulated  that  this  deed  shall  take  effect 
and  l>e  in  full  force  and  effect  immediately  after  the  said  L.  shall 
depart  his  life,  and  not  sooner":  Lauck  v.  Logan,  45  W.  Ya.  251, 
31  8.  B.  966;  a  deed  "not  to  take  effect  during  my  lifetime,  and 
to  take  effect  and  be  in  force  from  and  after  my  death":  Wyman 
▼.  Brown,  00  Me.  139;  a  deed  "not  to  take  effect  and  operate  as 
a  conveyance  tUl  my  decease":  Abbott  y.  Holway,  72  Me.  296;  a 
conveyance  delivered  but  not  to  take  effect  or  be  recorded  un- 
til the  death  of  the  grantor,  without  the  creation  of  an  intermediate 
estate  to  suppOTt  it:  Shackelton  y.  Sebree,  86  111.  616;  Harshbarger 
y.  Carroll,  163  111.  636^  45  N.  B.  565;  Latimer  v.  Latimer,  174  111. 
418,  51  N.  B.  548;  a  writing  by  which  the  maker  deeds  land  to 
hto  wife  for  life,  remainder  to  his  grandfion,  which  provides  that 
'^is  deed  shall  not  take  effect"  until  the  grantor's  death,  he  "to 
have  and  keep  full  possession  of  said  farm  during  his  life":  Phil- 
lips y.  Thomas  Lumber  Ck>.,  94  Ky.  446,  42  Am.  St  Rep.  367,  22  S. 
W.  652;  deeds  executed  by  a  husband  and  wife,  conveyfbg  each 
to  the  other  hto  or  her  separate  property,  and  delivered  to  a  third 
person,  with  instructions  to  recxwd  that  of  the  one  dying  first: 
Kenney  v.  Parks  (OaL),  54  Pac.  251;  an  instrument  conveying 
property  'to  take  effect,  as  far  as  regards  handing  over  of  prop- 
erty, at  my  death,"  and  reserving  the  right  to  evoke  the  inatru- 
moBft  during  life,  and  providing  that  "placing  the  same  among 
my  papers  to  intended  by  me  as  a  delivery  of  said  property  at 
my  death":  Wall  y.  Wall,  80  Miss.  91,  64  Am.  Dec  147;  a  con- 
veyanoe  subject  to  a  life  estate  in  the  grantor,  the  payment  of 
hto  debt8»  the  ezpeosea  of  hto  last  sickness,  and  certain  bequesto: 
Powers  y.  Seharling  (Kan.),  67  Pac.  820.  See,  also,  Bromley  y. 
Mitchell,  155  Mass.  609,  30  N.  B.  88;  a  paper.  In  form  a  will,  the 
dtopoeitlOD  of  property  theretif  made  taking  effect  at  once,  the 
consideration  being  the  care  and  support  of  the  maker  for  life: 
CFoad  ▼.  Lawrence  (Ky.),  68  8.  W.  411;  Dretobaeh  ▼.  SerfasK.  126 
Fa.  8t  8%  17  AtL  513;  and  a  deed  executed  in  expectation  of  ap- 
piroacbtng  death,  delivered  and  intended  to  take  effect  immedtotely 
and  unconditionally:  Brown  y.  Atwater,  25  Minn.  520;  Diefendorf 
T.  Dtofendorf,  8.  N.  Y.  Supp.  617,  29  N.  Y.  St.  Bep^  122;  »inngf 
y.  Waneot  21  Tex.  dr.  App.  77»  50  &  W.  62S, 
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J.  Writings  in  the  Form  of  Trust  D6ed8.~Man7  tnstrnments 
settling  property  contain  proTisions  that  become  operative  only  af- 
ter the  death  of  the  settler.  Notwithstanifting  this^  howeTer,  If 
they  are  executed  and  delivered  to  take  immediate  effect,  passing 
a  present  interest  to  the  trustee,  they  are  deeds  of  trust  and  not 
testamentary  dispositions:  Massey  v.  Huntington,  118  IlL  80,  7  N. 
E.  269;  Smith  v.  Baxter  (N.  J.  Bq.),  49  Atl.  1130;  Ldnes  v.  Unes, 
142  Pa.  St  149,  24  Am.  St  Rep.  487,  21  Aa  809;  LIghtfoot  t. 
Oo\gi%  6  Munf.  (Va.)  42;  President  etc.  of  Bowdoln  Ck>Uege  r. 
Merritt,  75  Fed.  480.  If  there  is  no  restriction  in  a  trust  deed  as 
to  when  it  shall  go  Into  effect,  presumptively  it  takes  effect  at 
once,  and  hence  is  not  testamentary:  Brace  ▼«  Van  Eps,  12  S.  Dak. 
191,  80  N.  W.  197. 

An  instrument  executed  by  a  father,  under  seal  and  recorded, 
conveying  property  to  two  of  his  sons,  to  be  managed  by  them,  for 
the  support  of  himself  and  wife  during  life,  and  at  death  to  be 
divided  among  all  the  children,  and  also  providing  for  the  sup- 
port of  axf  imbecile  child  and  the  education  of  another.  Is  not  a  will 
but  a  deed  of  trust:  Robinson  ▼.  Ingram,  120  N.  O.  327,  85  &  B. 
612.  So  a  trust  deed  purporting  to  convey  property  to  trustees 
at  the  time  of  its  execution  is  not  rendered  testamentary  because 
of  reservations,  trusts,  and  conditions  conx^eming  the  use  of  the 
property  during  the  lifetime  of  the  grantor:  Kelly  v.  Parker,  ISl 
111.  49,  54  N.  B.  615.  But  an  instrument  purporting  to  convey  to 
a  trustee  the  undivided  half  of  all  property  which  the  maker  might 
leave  at  his  death,  after  the  payment  of  his  debts,  to  be  held 
for  the  heirs  of  his  wife,  reserving  the  control  and  disposal  of 
the  property  during  life,  and  providing  it  should  be  void  If  he 
survived  his  wife,  is  testamentary  in  character:  Roth  v»  Michalis, 
125  111.  325,  17  N.  B.  809. 

k.  Instruments  Partly  Testamentary.— An  instrument  may  be 
in  part  a  contract  or  deed  and  in  part  a  will.  The  fact  that  some  of 
its  provisions  may  have  the  force  of  a  contract  and  may  become 
operative  during  the  maker's  life  does  not  necessarily  deprive  the 
remainder  from  being  testamentary  and  admissible  to  probate:  T^- 
lor  V.  Kelly,  31  Ala.  59,  68  Am.  Dec.  150;  Burlington  University  v. 
Barrett  22  Iowa,  60,  92  Am.  Dec  376;  Reed  v.  Hazleton,  37  Kan. 
321,  15  Pac.  177.  And  a  conveyance  need  not  be  homogeneous.  It 
may  be  a  deed  in  part  and  a  will  in  part  There  is  nothing  to  pre- 
vent one  in  the  same  instrument  from  selling  or  giving  certain 
property  to  another  and  willing  other  property  to  the  same  in- 
dividual: Robinson  v.  Schly,  6  Ga.  515»  628;  Powoa  ▼.  Scharling 
(Kan.),  67  Pac.  820. 
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McGANNON  ▼.  MICHIGAN  MILLERS'  MUTUAL  FIRB 

INSURANCE  COMPANY. 

[127  Mich.  636^  87  N.  W.  61.] 

INSURANOB-BREACH  OF  CONDITION.— A  STATUTE 
proTlding  tbat  no  fire  inBurance  policy  shall  be  declared  void  by 
the  insurer  for  the  breach  of  a  condition,  if  he  is  not  thereby  in- 
Jnredf  applies  to  all  policies,  whether  standard  or  not.    (p.  605.) 

INSURANaE-BRBACH  OF  CONDITION.— A  STATUTE 
IS  CONSTITUTIONAL,  whicb  proyidea  that  no  fire  insurance  pol- 
icy shall  be  declared  void  by  the  insurer  for  a  breach  of  any  con- 
dition thereof,  if  he  has  not  been  injured  thereby,    (p.  506.) 

INSURANCE.— THE  TEMPORARY  ABSENCE  OF  THE 
WATCHMAN  from  insured  premises  does  not  avoid  the  policy  if 
it  does  not  expressly  so  provide,  although  in  the  application,  which 
is  made  a  part  of  the  contract  of  insurance,  the  Insured  agrees 
to  keep  a  watchman,    (pp.  506,  512.) 

Crane^  Norris  ft  Drew^  for  the  appellant. 
Cahill  ft  Wood,  for  the  appellee. 

^'^  MOORE^  J.  The  defendant  is  a  fire  mstirance  company 
organized  under  the  laws  of  the  state  of  Michigani^  with  its 
principal  office  at  Lansing,  Michigan.  The  plaintiff  is  the 
owner,  by  assignment  from  the  Verona  Roller-Mill  Company, 
of  a  policy  of  insurance  issued  to  said  Verona  Roller-Mill  Com- 
pany by  the  defendant  company.  In  March,  1899,  the  Verona 
Roller-Mill  Company  made  a  written  *^  application  for  insur- 
ance. Among  other  things  stated  in  the  application  are  the 
following: 

"What  facilities  have  yon  in  the  way  of  force-pumps,  eztin- 
gnishers,  etc.,  for  putting  out  fire?    A.    Waterworks. 

^0  you  agree  to  keep  a  watchman  on  the  premises  at  all 
times  when  not  in  operation  ?    A.    Yes. 

''Do  you  agree  to  keep  at  least  one  cask  of  salt  water  on  each 
floor  of  the  buildings,  and  one  or  more  buckets  to  each  cask, 
always  in  order  and  ready  for  use  in  case  of  fire  ?    A.    Yes. 

''Do  you  agree  not  to  use  open,  movable  lights  on  the  prem- 
ises insured  ?    A.    Yes. 

"If  both  water  and  steam  power  are  used,  state  what  propor- 
tion of  the  time  a  permit  for  steam  is  wanted. 

"Is  smoking  permitted  except  in  the  office  ?    A.    No. 

"What  is  the  capacity  of  the  mill  in  twenty-four  hours?  A. 
Two  hundred  barrels. 

"State  anything  affecting  the  risk,  not  otherwise  fully  ex- 
plained* 
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'Through  what  bank  do  yon  prefer  to  have  collectionB  on 
you  made  ?    A.    Farmers*  Bank. 

''And  the  undersigned  applicant  hereby  warrants  that  the 
above  is  a  just,  full,  and  true  exposition  of  the  facte  and  cir- 
cumstances in  regard  to  the  properly  to  be  insured,  and  is  and 
shall  be  considered  as  the  basis  on  which  insurance  is  to  be 
effected  and  continued  in  force,  and  the  same  is  understood  as 
incorporated  in  and  forming  a  part  and  parcel  of  the  policy  as 
a  continuing  warranty  during  the  life  of  such  policy.  And  it 
is  covenanted  and  agreed  that  if  the  situation  or  Gorcumstances 
affecting  the  risk  shall  be  so  altered  or  changed  as  to  render 
the  risk  more  hazardous,  or  if  there  be  any  change  affecting  the 
title,  interest,  or  possession  of  the  property,  the  assured  will 
notify  the  secretary  of  said  company  forthwith^  in  writing,  of 
such  alteration  or  change.'' 

Upon  this  application  a  policy  of  insurance  was  issued.  The 
provisions  of  said  policy  which  counsel  deem  material  in  this 
controversy  read  as  follows: 

^^  "Beference  is  made  to  assured's  application  and  survey 
on  file  in  the  oi&ce  of  this  company,  and  which  is  made  part  of 
this  policy 

"This  entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or  the  subject  thereof; 
or  if  the  interest  of  the  insured  in  the  property  be  not  truly 
stated  herein ;  or  in  case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  this  insurance  or  the 
subject  thereof,  whether  before  or  after  a  loss. 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  and  added  hereto,  shall  be  void  if  the  insured 
now  has,  or  shall  hereafter  make  or  procure,  any  other  contract 
of  insurance,  whether  valid  or  not,  on  property  covered  in 
whole  or  in  part  by  this  policy;  or  if  the  subject  of  insurance 
be  a  manufacturing  establishment,  and  it  be  operated  in  whole 
or  in  part  at  night  later  than  10  o'clock,  or  if  it  cease  to  be 
operated  for  more  than  ten  consecutive  days 

"If  an  application,  survey,  plan,  or  description  of  property 
be  referred  to  in  this  policy,  it  shall  be  a  part  of  this  contraci 
and  a  warranty  by  the  insured 

"This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be  indorsed  hereon  or 
added  hereto;  and  no  ofiicer,  agent,  or  other  representative  of 
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this  companj  shall  have  power  to  waive  any  provision  or  con- 
dition of  this  policy^  except  such  as  by  the  terms  of  this  policy 
may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto^  and,  as  to  such  provisions  and  conditions^  np  officer, 
agent,  or  representative  shall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attached  hereto; 
nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached." 

Afterward  a  loss  occurred,  and  this  suit  was  brought.  A 
stipulation  of  facts  was  filed,  the  material  parts  of  which  read 
as  follows: 

^Apnl  17, 1899,  at  or  about  11:30  P.  M.,  fire  originated  from 
an  unknown  cause  in  the  insured  property,  and  the  same  was 
totally  destroyed  by  fire.  •  •  •  •  The  mill  ^^  was  generally 
running  from  7  o'clock  A.  M.  until  6  o'clock  P.  M.  It  was  n<yfc 
running  during  the  night  nor  on  Sundays.  The  mill  company 
maintained  in  the  mill  a  small  electric  light  plant>  which  fur* 
nished  electric  lights  in  the  village  of  Verona,  said  light  plant 
being  started  up  at  dusk  in  the  evening,  and  closing  at  10 
o'clock  P.  M.  The  Verona  Boiler-Mill  Company  employed  J. 
17.  Bobinson,  who  was  also  secretary  of  the  company,  as  one  of 
its  engineers  and  watchmen.  He  was  a  competent  man  to  per- 
form the  duties  for  which  he  was  employed.  He  was  hired 
and  had  agreed  to  take  charge  of  the  machinery  as  millwright, 
engineer,  and  watchman,  as  follows:  To  go  on  duly  at  12  o'clock 
noon  ot  each  day,  Sundays  excepted,  and,  so  long  as  the  mill 
was  running,  to  run  the  engine,  do  the  firing,  look  after  the 
repairs  to  the  mill  machinery,  and  when  the  mill  ceased  run* 
ning,  at  6  o'clock  P.  M.,  to  run  the  electric  light  plant  above 
referred  to  until  10  o'clock  P.  M.,  and  while  running  the  plant 
to  perform  the  duties  of  night  watchman  at  the  mill,  and  after 
10  o'clock  P.  M.,  to  remain  on  the  premises  and  perform  the 
duties  of  night  watchman  until  12  o'clock  midnight,  when  he 
was  relieved  by  W.  B.  Taylor,  and  went  off  duly.  He  ran  the 
electric  light  plant  Sundays  from  dark  until  10  P.  M.,  and 
watched  Sunday  nights  from  10  to  12  P.  M. 

*W.  B.  Taylor  was  employed  by  the  Verona  Boiler-Mill  Com* 
pany  as  second  engineer  and  watchman,  to  perform  duties  as 
follows:  He  was  to  go  on  duty  every  night  at  12  o'clock  mid- 
night,  act  as  watchman  until  the  mill  started  up  in  the  morn- 
ing, when  he  ran  the  engine  as  engineer  and  fireman  until  12 
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o'clock  noon^  when  he  was  relieved  by  J.  17.  Bobinson^  and  went 
off  duty.  On  Saturday  nights  Mr.  Taylor  went  on  at  12  o'clock 
midnight,  and  watched  until  daylighl^  when  he  went  off  duiy, 
and  no  watchman  or  other  person  having  the  duties  ci  watch- 
man was  in  charge  of  the  mill  premises  on  Sundays  untQ  the 
electric  light  plant  was  started  up  in  the  evening.  The  #m- 
ploy^s  and  officers  of  the  mill  company  were  around  the  mill 
on  Sundays,  there  being  some  one  of  them  at  the  mill  once  or 
twice  each  Sunday^  but  no  one  performing  the  duties  of  watch- 
man on  Sundays  during  the  day.  Mr.  Taylor  was  a  competent 
man  for  his  employment,  and  was  paid  by  the  Verona  Boller- 
Miil  Company  for  performing  the  duties  as  above  detailed. 

''On  the  night  when  the  fire  occurred  J.  IT.  Bobinson  ran 
the  electric  light  plant  until  10  o'clock.  At  that  hour  •^^  he 
shut  down  the  lighting  plant,  carefully  inspected  all  the  stories 
of  the  mill,  and  went  home^  leaving  the  mill  at  about  10:15  P. 
M. ,  his  wife  bedng  quite  sick  at  the  time^  which  was  the  occa- 
sion of  his  leaving  the  mill  on  this  occasion  prior  to  12 
o'clock  P.  M.  Bobinson  went  straight  home  and  went  to 
bed,  and^  at  the  time  the  fire  broke  out,  was  in  bed  at  his 
ttiouse  at  the  other  end  of  the  village  of  Verona,  about  two 
hundred  yards  away  from  the  mill,  and  out  of  sight  of  the 
mill.  The  other  officers  and  stockholders  of  the  Verona  Boiler- 
Mill  Company  were  not  aware  that  Bobinson  had  left  the  mill 
that  night.  Said  Bobinson  had,  on  a  few  occasions  prior  to 
the  date  of  the  fire,  left  the  mill  alone  in  a  similar  way  between 
the  hours  of  10  and  12  o'clock  P.  M.,  but  his  absence  on  these 
occasions  was  likewise  unknown  to  any  of  the  other  officers  or 
stockholders  of  the  Verona  Boiler-Mill  Company. 

'It  is  admitted  that  the  officers  and  stockholders  of  the  Vero- 
na Boiler-Mill  Company  used  due  diligence  in  the  selection  of 
Bobinson  and  Taylor  as  watchmen  at  the  mill;  that  Bobinson's 
absence  was  occasioned  solely  by  the  sickness  of  his  wife,  who 
was  quite  sick ;  that  the  mill  property  destroyed  was  worth  in 
excess  of  the  total  amount  of  the  insurance  upon  the  same; 
that  the  company  sustained  quite  a  loss  not  covered  by  insur- 
ance; and  that  there  was  no  fraud  or  bad  faith  upon  the  part 
of  the  plaintiff  or  his  assignor,  the  Verona  Boiler-Mill  Com- 
pany. 

"It  is  admitted  that  all  of  the  conditions  and  agreements  set 
forth  in  said  application  and  policy  have  been  fully  and  liter- 
ally complied  with  by  the  Verona  Boiler-Mill  Company  and  the 
plainrtiff  herein,  except  as  regards  the  absence  of  the  watchman^ 
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as  heremlefore  set  out>  and  as  to  whether  this  condition  of  the 
application  for  the  policy  has  been  complied  with  is  to  be  de- 
termined by  the  court  upon  this  agreed  state  of  facts;  and  if 
the  facts  herein  set  out  constitute  such  a  compliance^  ^hen 
judgment  is  to  be  rendered  for  the  plaintifE  for  two  thousand 
eight  hundred  and  forty-nine  dollars  and  sixty-seven  cents^ 
with  interest  at  six  per  cent  per  annum  from  the  twenty-fifth 
day  of  April,  1899;  otherwise,  judgment  is  to  be  rendered  for 
the  defendant/' 

The  circuit  judge  rendered  a  judgment  in  favor  of  plaintiff 
for  the  full  amount  of  his  claim.  The  case  is  brought  here  by 
writ  of  error. 

The  circuit  judge  held  that  section  5180  of  2  Compiled  Laws 
^^  applies  to  this  policy  of  insurance^  and  the  policy  did  not 
became  void  for  failure  to  keep  a  watchman  upon  the  premisea 
on  Sundays;  the  loss  not  having  occurred  during  such  times,  or 
by  reason  of  the  absence  of  the  watchman  on  Sundays.  This 
policy  was  issued  in  March,  1899,  nearly  two  years  after  the 
provisions  of  section  5180  of  2  Compiled  Laws  took  effect. 
Counsel  insist  that  the  provisions  of  that  section  apply  only  to 
a  Michigan  standard  policy,  and  that  the  policy  sued  upon  is 
not  a  Michigan  standard  policy.  We  do  not  need  to  decide 
whether  this  policy  issued  by  a  Michigan  company,  with  an  in- 
dorsement on  the  back,  ^^Standard  Policy,''  is  a  Michigan 
standard  policy  or  not.  Section  5180  reads  as  follows:  ^^That 
no  policy  of  fire  insurance  shall  hereafter  be  declared  void  by 
the  insurer  for  the  breach  of  any  condition  of  the  policy  if  the 
insurer  has  not  been  injured  by  such  breach,  or  where  a  loss 
has  not  occurred  during  such  breach,  or  by  reason  of  such 
breach  of  condition.'* 

This  language  is  broad  enough  to  cover  the  policy  in  suit^ 
whether  it  is  regarded  as  a  Michigan  standard  policy  or  not> 
and  we  think  it  was  intended  to  cover  all  policies  issued  in  this 
state  after  it  became  a  law.  Though  there  is  no  direct  adjudi- 
cation to  that  effect,  we  think  the  opinion  of  the  court  in  this 
respect  is  foreshadowed  in  Niles  v.  Farmers'  Mut.  Fire  Ins.  Co., 
119  Mich.  252,  77  N.  W.  933;  Cronin  v.  Fire  Assn.  of  Phila- 
delphia, 123  Mich.  277,  82  N.  W.  45;  Sheldon  v.  Michigan  Mil- 
lers*  Mut.  Fire  Ins.  Co.,  124  Mich.  303,  82  N.  W.  1068;  Boyer 
T.  Grand  Rapids  Fire  Ins.  Co.,  124  Mich.  455,  83  Am.  St.  Bep. 
338,  83  N.  W.  124. 

Counsel  say:  'The  act  in  question  is  unconstitutional.  It 
puts  an  unconstitutional  limit  on  the  right  of  parties  sui  juris 
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to  make  contracts  for  themselves.  The  legislature  has  no  au- 
thority to  deprive  a  party  of  his  right  to  make  contracts  not 
immoral  or  contrary  to  public  policy.  Any  limitation  which 
transgresses  this  private  right  is  unconstitutional  and  invalid. 
Also  this  statute  as  now  set  up  by  plaintiff  impairs  the  obliga- 
tion of  contract^  and  is  for  that  reason  invalid/' 

***  We  cannot  agree  with  counsel  in  this  respect  The  de- 
fendant corporation  is  a  creature  of  the  statute.  It  could  not 
engage  in  the  business  of  insurance  except  by  virtue  of  the 
statute.  It  is  entirely  competent  for  the  legislature  to  pre- 
scribe the  forms  of  its  contracts^  and  the  limitations  in  rela- 
tion to  forfeiture  therein.  It^  of  course,  would  not  be  com- 
petent to  impair  the  obligation  of  contracts  already  entered  in- 
to, but  that  is  not  what  is  attempted  to  be  done  here.  The  idea 
of  the  legislature  doubtless  was  to  protect  policy-holders,  and 
to  see  that  their  insurance  did  not  fail  because  of  any  breach 
in  the  terms  of  the  policy  or  the  .application  which  did  not  re- 
sult in  injury  to  the  insurance  company:  See  1  May  on  In- 
surance, 4th  ed.,  sec.  156,  p.  308,  note  a,  and  cases  there  cited. 

The  court  also  held  that  the  act  of  Robinson,  the  watchman, 
in  leaving  the  mill  the  night  of  the  fire  at  10:15  P.  M.,  and  re- 
maining away  from  there  during  the  time  he  was  to  act  as 
watchman,  under  the  facts  stipulated,  did  not  constitute  a 
breach  of  the  warranty  which  avoided  the  policy.  It  is  in- 
sisted upon  the  part  of  the  defendant  that  the  application  is 
the  basis  of  the  insurance,  and  the  agreement  to  keep  a  watch- 
man is  a  warranty,  and  the  failure  to  do  so  avoids  the  policy. 
It  is  said:  ^^There  is  no  room  for  construction;  no  latitude ;  no 
equity.  If  the  warranty  be  a  statement  of  facts,  it  must  be 
literally  true ;  if  a  stipulation  that  a  certain  act  shall  or  shall 
not  be  done,  it  must  be  literally  performed'*:  1  May  on  Insur- 
ance, 4th  ed.,  sec.  156. 

On  the  part  of  the  plaintiff  it  is  said  the  agreement  to  keep 
a  watchman  is  a  promissory  agreement,  and  not  a  warranty,  the 
literal  observance  of  which  is  necessary  to  keep  the  policy  in 
force,  inasmuch  as  there  is  no  express  provision  in  the  policy 
that  a  failure  to  keep  a  watchman  at  all  times  shall  make  the 
policy  void. 

The  authorities  upon  these  several  propositions  are  very  con- 
flicting. The  old  rule  as  to  warranties  fully  sustains  the  con- 
tention of  counsel  for  defendant,  but  there  has  been  a  tendency 
of  late  years  to  hold  that  the  substantial  •**  fulfillment  of  an 
agreement  like  that  contained  in  the  application  is  sufficient. 
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In  1  May  on  Insurance,  fourth  edition,  section  156,  it  is  said, 
after  the  language  before  quoted:  "A  learned  judge  and  author 
declares  it  to  be  unfortunate  that  so  strict  a  rule  has  been  estab- 
lished, and  intLmates — ^what  is  no  doubt  entirely  true — ^that 
courts  are  not  at  all  inclined  to  go  beyond  the  precedents  to 
support  a  warranty.  There  are  even  authorities  to  the  effect 
that,  in  dealing  with  warranties,  common  sense  is  not  to  be  lost 
sight  of,  aud  that  the  fair,  practical  intent  .of  the  parties  is  to 
be  sought^  not  the  hair-splitting  of  a  college  of  wit  crackers,  and 
that  substantial  fulfillment  of  a  warranty  is  enough.^' 

In  the  policy  sued  upon  it  is  provided  the  policy  shall  be 
void  for  any  one  of  seventeen  different  reasons ;  it  also  provides 
the  company  shall  not  be  liable  for  loss  occasioned  by  invasion, 
or  for  loss  resulting  from  a  number  of  other  causes;  but  it 
nowhere  provides  the  policy  shall  be  void  if  a  competent  watch- 
man is  hired  by  the  insured,  and  is  temporarily  absent  from  his 
post,  or  if  one  or  more  of  the  buckets  to  each  cask  of  salt  water 
should  be  temporarily  removed.  If  it  had  been  intended  to 
avoid  the  policy  for  these  reasons,  it  would  not  have  been 
difficult  to  say  so.  The  following  illustrations  will  serve  to 
show  the  tendency  of  the  courts:  The  case  of  Hanover  Fire  Ins. 
Go.  V.  Gustin,  40  Neb.  82S,  59  N.  W.  375,  was  much  like  the 
one  at  bar.    We  quote  from  the  opinion: 

"  Watchman. — Is  one  kept  on  the  premises  during  the  night, 
and  at  all  other  times  when  the  works  are  not  in  operation,  or 
when  the  workmen  are  not  present  ?    A.    Yes. 

'^'Q.  Is  any  other  duty  required  of  the  watchman  than 
watching  for  the  safely  of  the  premises?  A.  Yes;  cleaning  the 
floors  and  premises.' 

"The  evidence  shows  that  the  fire  occurred  about  half-past 
7  o'clock,  and  that  the  watchman,  with  Mr.  Gustin,  left  the 
premises  about  6:15  o'clock.  Before  their  departure,  however, 
the  watchman  had  inspected  the  different  parts  of  the  mill, 
and  found  everything  apparently  safe  from  fire.  He  locked  up 
the  building  and  went  to  the  •**  business  part  of  the  city  of 
Kearney  to  buy  a  padlock  with  which  to  secure  a  door  of  an 
outside  building.  While  he  was  gone  he  went  to  the  depot  of 
the  Burlington  and  Missouri  River  Railroad  Company  and  pur- 
chased a  ticket  for  a  lady  friend  of  his,  and  in  the  interval  be- 
tween his  leaving  the  planing-mill  and  returning  thereto  he 
ate  his  supper.  While  on  his  way  to  the  planing-mill  to  resume 
his  duties  of  watchman  the  alarm  of  fire  was  sounded.  It  is 
inristed  that  the  absence  of  the  watchman  for  the  purposea 
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named,  with  the  assent  of  Mr.  Qustin,  necessarily  avoided  the 
policy.  To  this  doctrine  we  cannot  assent.  Even  giving  the 
statements  of  the  application  ^that  a  watchman  is  kept  on  the 
premises  during  the  nighty  and  at  all  other  times  when  the 
works  are  not  in  operation/ the  effect  of  a  warranty — a  claim  not 
necessary  now  to  be  settled — ^the  language  should  receive  a 
reasonable  construction.  We  are  aware  that  on  this  proposi- 
tion there  is  not  accord  of  authorities ;  possibly,  in  number  they 
are  adverse  to  this  view;  yet  it  is  believed  that  the  language  of 
Judge  Shaw  in  Crocker  v.  People^s  Mut.  Fire  Ins.  Co.,  8  Gush. 
79,  is  reasonable  and  just.  He  said:  ^The  stipulation,  ^^a  watch- 
man kept  on  the  premises,'*  inserted  as  it  is  in  the  body  of  the 
policy  immediately  after  the  description  of  the  property  in- 
sured, is  in  the  nature  of  a  warranty,  and  must  be  substantially 
complied  with  by  the  assured;  but  the  terms  are  not  expUcit 
as  to  the  time  and  manner  of  keeping  a  watch.  It  doee  not 
stipulate  for  a  constant  watch.  It  therefore  requires  confitnic- 
tion,  as  matter  of  law,  to  determine  what  is  meant  in  this  pol- 
icy by  keeping  a  watch.  It  relates  to  a  factory,  to  its  safety 
against  fire ;  and  this  depends  upon  a  habit  or  practice  in  this 
respect,  and  upon  the  fact  whether  that  usage  has  been  fol- 
lowed. When  there  is  an  express  stipulation  that  a  thing  shall 
be  done,  but  the  contract  is  silent  as  to  the  time  and  manner, 
the  law  holds  that  it  must  be  reasonable  in  this  respect,  having 
regard  to  the  object  and  purpose  of  the  stipulation — ^in  this 
case,  to  the  safety  of  the  building.  If  it  is  done  in  tiie  manner 
in  which  men  of  ordinary  care  and  skill  in  similar  departments 
manage  their  own  affairs  of  like  kind,  this  is  one  strong  ground 
to  hold  it  reasonable,  and  to  warrant  the  admission  of  evidence 
of  usage.' 

^The  same  principle  requiring  a  reasonable  construction  of 
the  language  used  is  recognized  and  enforced  in  Sheldon  v. 
Hartford  Fire  Ins.  Co.,  22  Conn.  235,  58  Am.  Dec.  420 ;  Frisbie 
V.  Fayette  Mut.  Ins.  Co.,  27  Pa.  St.  325 ;  Houghton  v.  Manufac- 
turers' Mut.  Fire  Ins.  Co.,  8  Met.  114,  41  Am.  Dec.  489;  •*• 
Percival  v.  Maine  etc.  Ins.  Co.,  33  Me.  242 ;  Stout  v.  City  Fire 
Ins.  Co.,  12  Iowa,  371,  79  Am.  Dec.  539.  These  views  have 
quite  directly  received  the  sanction  of  this  court  in  Springfield 
etc.  Ins.  Co.  v.  McLimans,  28  Neb.  846,  45  N.  W.  171.'* 

It  was  held  the  company  was  liable. 

In  Phoenix  Assur.  Co.  v.  Coffman,  10  Tex.  Civ.  App.  631,  SB 
S.  W.  810,  the  application  contained  an  agreement  to  have  a 
watchman  on  the  premises  constantly  at  night  and  at  all  times 
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when  work  was  suspended.  It  wes  held  that  the  instired,  by 
employing  a  reliable  watchman,  and  charging  him  with  the 
du^  of  watching  the  premises,  substantially  complied  with  the 
contract  in  that  respect,  though  the  watchman  may  have  been 
asleep  at  the  time  of  the  fire.  The  court  used  the  following 
language: 

"Appellee  testified:  'At  the  time  of  the  fire  I  had  a  watch- 
man at  the  mill,  named  Dean.  1  employed  him  as  a  watchman.  I 
assigned  him  the  duty  to  be  at  the  mill  at  a  certain  hour  in  the 
evening,  when  the  hands  left,  and  to  stay  there  until  the  hands 
came  back  in  the  morning,  and  to  watch  the  mill  to  see  that 
nobody  bothered  anything  or  stole  anything.* 

"In  the  absence  of  any  testimony  pointing  out  more  clearly 
the  duties  required  of  a  watchman,  we  must  hold  that  the  ap- 
pellee complied  with  the  contract  by  placing  on  the  premises  a 
reliable  watchman,  charged  with  the  duties  of  watching  the 
property  during  the  night,  even  though  such  watchman  may 
have  been  asleep  when  the  fire  began:  Sierra  Milling  etc.  Co. 
V.  Hartford  Fire  Ins.  Co.,  76  Cal.  235,  18  Pac.  267 ;  Au  Sable 
Lumber  Co.  v.  Detroit  Manufacturers'  Fire  Ins.  Co.,  89  Mich. 
407,  60  N.  W.  870 ;  Houghton  v.  Manufacturers'  Mut.  Fire  Ins. 
Co.,  8  Met.  123,  41  Am.  Dec.  494.  In  the  last-named  case  the 
question  was  asked:  *Is  a  watch  kept  constantly  in  the  build- 
ing? If  no  watch  is  constantly  kept,  state  what  is  the  arrange- 
ment respecting  it.  A.  No  watch  is  kept  in  or  about  the 
building,  but  the  mill  is  examined  thirty  minutes  after  work.' 

"In  that  case  Chief  Justice  Shaw  said:  *Two  questions  were 
made  at  the  trial:  First,  whether  this  representation  of  the 
usual  practice  amounted  to  any  condition  or  ^*''  stipulation 
that  it  should  be  continued.  It  was  ruled  at  the  trial,  and  the 
whole  court  are  now  of  opinion,  that  as  this  examination  was 
manifestly  intended  as  a  substitute  for  a  constant  watch ;  as  it 
was  one  which  the  assured  had  it  in  their  power  to  make  or 
cause  to  be  made;  as  it  was  one  of  the  precautions  tending  to 
secure  the  property  against  danger  of  fire,  and  tending  to  its 
safety — ^it  was  one  which,  as  a  general  practice,  the  assured 
were  bound  to  follow,  although  an  occasional  omission,  owing 
to  accident  or  to  the  negligence  of  subordinate  persons,  ser- 
vants, or  workmen,  not  sanctioned  nor  permitted  by  the  assured 
or  by  their  superintendent,  manager,  or  agent,  might  not  be  a 
breach  or  noncompliance'":  See  Hovey  v.  American  Mut.  Ins. 
Co.,  2  Duer,  654 ;  Crocker  v.  People's  Mut.  Fire  Ins.  Co.,  8  Cush. 
79;  London  etc.  Ins.  Co.  v.  Qerteisen,  21  Ky.  Law  Kep.  471,  51 
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S.  W.  617;  Burlington  Fire  Ins.  Co.  v.  CoflEman,  13  Tex.  Civ. 
App.  439,  35  S.  W.  406. 

Jn  Kansas  Mill  Owners*  etc.  Ins.  Co.  v.  Metealf,  59  Kan.  383, 
53  Pac.  68,  in  the  application  the  question  was  asked,  ^o  you 
agree  to  keep  a  watchman  on  the  premises  at  all  times  when 
the  mill  is  not  in  operation  ?*'  The  answer  was,  'Tfes.*'  A 
watchman  was  employed,  who  was  in  and  about  the  mill  until 

10  o'clock,  when  he  went  to  a  tent  occupied  by  his  family,  about 
two  hundred  feet  away,  and  remained  until  the  fire  occurred, 
nearly  two  hours  later.    The  company  was  held  liable. 

In  Benkin  y.  Amazon  Ins.  Co.,  89  Cal.  203,  23  Am.  St.  Bep. 
460,  26  Pac.  872,  under  the  facts  in  that  case  it  was  held  the 
company  was  not  liable,  but  in  the  opinion  the  following  lan- 
guage is  used:  *^f  a  loss  is  occasioned  by  the  mere  fault  or 
negligence  of  the  watchman,  unaffected  by  fraud  or  design  on 
the  part  of  the  insured,  it  is  within  the  protection  of  the  pol- 
icy; but  to  entitle  the  insured  to  recover,  it  must  appear  that 
he  has  in  good  faith  employed  a  watchman  to  perform  the  du- 
ties required  by  the  terms  of  the  warranty:  Trojan  Min.  Co.  v. 
Fireman's  Ins.  Co.,  67  Cal.  27,  7  Pac.  4;  Wenzel  v.  Commercial 
Ins.  Co.,  67  Cal.  438,  7  Pac.  817;  Cowan  v.  Phenix  Ins.  Co.,  78 
Cal.  181,  20  Pac.  408;  Waters  v.  Merchants'  Louisville  Ins.  Co., 

11  Pet.  219.'' 

In  King  Brick  Mfg.  Co.  v.  Phoenix  Ins.  Co.,  164  Mass.  291, 
41  N".  E.  277,  attached  to  each  of  the  policies  ^*®  of  insurance 
was  a  rider  containing,  among  other  things,  these  words:  "Situ- 
ated on  east  side  of  Pleasant  river,  in  Columbia  Falls,  Maine. 
Steam  pump,  with  sufficient  hose  to  cover  buildings.  Constant 
watch."  The  watchman  was  absent  when  the  fire  occurred, 
without  the  knowledge  of  the  insured.  It  was  claimed  the 
words  ''constant  watch"  were  a  warranty,  and  not  a  represen- 
tation, and  that  the  company  was  not  liable.    The  court  said: 

'TVas  there  a  breach  of  any  of  the  terms  of  the  policy  by  the 
insured?  This  depends  upon  whether  the  injured  absolutely 
promised  that  there  should  be  'a  constant  watch';  in  other 
words,  whether  it  warranted  this^  or  whether  the  words  con- 
stitute a  representation  merely,  and  are  governed  by  the  famil- 
iar rules  applicable  to  representations.  TJnleBS  they  amount  to 
a  warranty,  there  is  no  breach  of  the  agreement.  In  this  part 
of  the  case  we  assume,  of  course,  that  the  first  clause  of  the 
section  is  not  broad  enough  to  include  a  stat^nent  as  to  the 
future. 
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^t  is  a  familiar  rule  of  construction  that  a  promise  in  regard 
to  the  future,  which  is  not  clearly  made  a  warranty,  is  a  repre- 
sentation only,  and  not  a  warranty:  Houghton  v.  Manufactur- 
ers' Mut.  Fire  Ins.  Co.,  8  Met.  114^  41  Am.  Dec.  489;  Daniels 
T.  Hudson  Eiver  Fire  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec.  192; 
First  Nat  Bank  v.  Hartford  Fire  Ins.  Co.,  95  II.  S.  673;  Garce- 
lon  V.  Hampden  Fire  Ins.  Co.,  50  Me.  580.  On  the  principles 
laid  down  in  these  cases,  we  cannot  regard  the  words  ^constant 
watch^  as  constituting  a  condition  precedent  to  the  right  to  re- 
cover, and  consider  them  as  a  representation  that  a  constant 
watch  would  be  kept.  The  duty  was  thus  imposed  upon  the 
insured  to  use  all  reasonable  care,  and  to  ^take  all  reasonable 
means,  to  see  that  a  constant  watch  was  kept  This  was  done 
by  making  a  rule  to  that  effect,  and  proTiding  a  watch.  No 
negligence  or  fraud  is  imputed  to  the  insured.  The  loss  was 
caused  by  the  negligence  of  a  servant,  and  this  is  a  risk  covered 
by  the  insurance.  There  was  therefore  no  breach  of  the  terms 
of  the  policy  by  the  insured:  Shaw  v.  Bobberds,  6  Adol.  &  E. 
75;  Dobson  v.  Sotheby,  Moody  &  M.  90;  Manufacturers^  Mut. 
Fire  Ins.  Co.,  8  Met.  114,  41  Am.  Dec.  489;  Daniels  v.  Hudson 
Biver  Fire  Ins.  Co.,  12  Cush.  416,  59  Am.  Dec.  192;  Loud  v. 
Citizens'  Mut.  Ins.  Co.,  2  Graj,  221;  Insurance  Co.  of  North 
America  v.  ^^  McDowell,  50  111.  120,  131,  99  Am.  Dec.  497; 
Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213,  219 ;  Mickey  v.  Bur- 
lington etc.  Ins.  Co.,  35  Iowa,  174,  14  Am.  Bep.  494.^ 

In  East  Texas  Fire  Ins.  Co.  v.  Harris,  7  Tex.  Civ.  App.  647, 
25  S.  W.  720,  the  assured  agreed  to  keep  correct  books  and  the 
last  inventory  locked  in  a  fireproof  safe,  or  in  some  place  not 
exposed  to  fire,  and  in  case  of  loss  to  produce  the  books  and 
inventory.  They  were  kept  as  required,  but  when  the  store 
was  on  fire,  the  bookkeeper,  fearing  the  safe  was  not  fireproof, 
took  the  books  and  inventory  to  remove  them  to  a  safe  place. 
As  he  ran  out  of  the  building  he  dropped  some  of  them,  and 
they  were  destroyed  by  fire.  The  company  claimed,  by  way  of 
defense,  that  plaintiff  must  literally  comply  with  his  covenant, 
and  produce  the  books  and  inventory  after  the  loss,  before  he 
could  recover.  The  court  declined  to  so  hold,  and  the  com- 
pany was  held  liable. 

The  case  of  Liverpool  etc.  Ins.  Co.  v.  Kearney,  94  Fed.  314, 
was  much  like  the  last  case.  Among  other  things,  the  court 
said:  '^Counsel  for  the  defendant  company  direct  our  attention, 
however,  to  the  last  paragraph  of  the  'iron-safe  clause,'  and 
urge,  in  substance,  that  the  stipulation  therein  contained  bound 
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the  plaintiffs,  in  any  event,  to  produce  the  inventory  after  the 
fire,  and  that,  even  though  it  was  lost  and  cannot  he  produced, 
they  are  not  entitled  to  recover.  This  argument  proceeds  up- 
on the  theory  that  the  last  paragraph  of  the  *iron-safe  clause' 
must  be  read  literally,  that  it  admits  of  no  exceptions  or  quail* 
fications,  and  that  the  failure  to  produce  the  books  or  inventory 
for  any  reason  vitiates  the  policies.  We  cannot  assent  to  this 
view  of  the  case.  Like  all  contracts  made  between  private  par- 
ties, and  like  all  statutes,  for  that  matter,  they  must  receive  a 
reasonable  interpretation,  which  will  not  work  injustice  or  lead 
to  absurd  consequences;  United  States  v.  Kirby,  7  Wall.  482; 
Heydenfeldt  v.  Daney  Gold  etc.  Min.  Co.,  93  IT.  S.  634;  Church 
of  Holy  Trinity  v.  United  States,  143  U.  S.  457,  460,  461, 12 
Sup.  Ct.  Rep.  511;  Scott  v.  Latimer,  89  Fed.  843;  Thurber  t. 
Miller,  67  Fed.  371,  32  U.  S.  App.  209 ;  Davis  v.  Bohle,  92  Fed. 
325.'*  650  see^  also.  First  Nat.  Bank  v.  Hartford  Fire  Ins.  Co^ 
95  U.  S.  673 ;  Au  Sable  Lumber  Co.  v.  Detroit  Manufacturers' 
Fire  Ins.  Co.,  89  Mich.  407,  50  N.  W.  870;  Spies  v,  Greenwich 
Ins.  Co.,  97  Mich.  310,  66  K  W.  560, 
Judgment  is  afSrmed. 

Montgomery,  C.  J.,  and  Long^^  J.,  concurred  with  Moore,  J. 

Grant,  J.,  Dissented,  and  said  in  part:  "I  think  the  following 
rule  is  In  harmony  with  the  great  weight  of  authority:  The  courts 
are  reluctant  to  Import  terms  of  warranty  contained  in  the  appH- 
catiour  for  insurance  into  the  completed  agreement,  when  the  pol- 
icy does  not  clearly  disclose  the  parties'  agreement  to  the  union 
of  the  two  papers  in  one  contract:  Phoenix  Life  Ins.  Go.  v.  Baddin, 
120  U.  S.  183,  7  Sup.  Ot  Rep.  500.  But  when  there  is  a  distinct 
agreement  that  the  application  is  a  part  of  the  contract,  and  the 
statements  in  the  application,  upon  which  the  contract  is  based, 
are  expressly  declared  to  be  warranties,  the  insured's  intent  to 
bind  himself  to  the  exact  truth  in  his  answers,  evenf  as  to  immate- 
rial facts,  is  adequately  manifested,  and  the  parties  themselves 
thereby  agree  upon  the  materiality  of  the  things  warranted:  Biff- 
ritt  V.  Saratoga  Ins.  Co.,  5  HiU  188,  40  Am.  Dec.  345;  Armour  v. 
Insurance  Co.,  90  N.  Y.  450;  O'Shaughnessy  v.  Working  Women's 
Co-operative  Assn.,  8  Misc.  Bep.  401,  28  N.  Y.  Supp.  761;  American 
Credit  Indemnity  Co.  ▼.  CarroUton  Mfg.  Co.,  36  C.  C.  A.  671,  95 
Fed.  Ill;  Mutual  Life  Ins.  Co.  v.  Nichols  (Tex.  Civ.  App.),  21  S.  W. 
910;  1  May  on  Insurance,  4th  ed.,  sec.  159,  p.  819,  note  a. 

"Applying  this  rule  to  the  facts  of  this  case,  I  am  compelled 
to  hold  that  the  agreement  to  keep  a  watchman  upon  the  premises 
at  all  times  when  the  mill  was  not  in  operation  was  a  warranty 
to  do  so,  and  that  its  breach  avoided  the  policy:  See  American  Ina^ 
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Co.  T.  Gilbert,  27  Mich.  433;  Hoose  t.  Frescott  Ins.  Co.,  84  liieh. 
817»  47  N.  W.  687.    I  think  the  Judgment  should  be  reversed.'* 


InjniTanee—WatehmaxL— Where  loss  is  caused  under  a  fire  insur- 
ance policy,  by  the  mere  fiiult  or  negligence  of  a  watchman  employed 
hy  the  aasured,  and  without  fraud  or  design  on  the  part  of  the 
latter.  It  is  within  the  protection  of  the  policy;  but  to  entitle  him  to 
lecoTW,  It  must  appear  that  he  has  in  good  faith  employed  a 
watchman  to  perform  the  duties  required  by  the  terms  of  the 
policy:  BanUn  r.  Amazon  Ina  Co.,  89  OsL  206^  28  Am.  8t  Be^. 
401^  26  P^  872. 
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BTATB  T.  MINNBAPOLIS  AND  ST.  LOUIS  EAILBOAD 

COMPANY. 

[80  MlniL  191,  83  N.  W.  eo.] 

AN  AIPPEAL  FROM  AN  ORDBR  OF  THE  RAILROAD 
AND  WAREVHOUSE  COMMISSION  IS  NOT  THB  BXGLUSIVB 
REMBDY,  where  the  statute  providing  for  the  appeal  declares  that 
the  court  may,  on  appeal  or  npon  application  for  the  enforcement 
of  the  order,  examine  the  whole  matter  in  controyersy,  both  as 
to  the  law  and  the  facts,  and  that  the  remedy  provided  shall  be  ia 
addition  \o  all  existing  legal  remedies.  On>  such  an  application  the 
whole  matter  may  be  heard  de  novo.    (p.  516.) 

RAILROAD  AND  WAREHOUSE  COMMISSION,  POWERS 
OF.— Under  the  statutes  of  Minnesota,  several  connecting  railways 
may,  by  the  railroad  and  warehouse  commission,  be  compelled  to 
make  a  Joint  arrangement  for  the  carrying  of  coal  between  points 
within  the  state,  where  it  appears  that  by  the  operation  of  such 
railways  together  under  a  joint  traffic  arrangement  the  costs  of 
service  can  be  greatly  lessened,    (p.  518.) 

CONSTITUTIONAL  I*AW— POWER  TO  COMPEL  CON- 
NBCTING  CARRIERS  TO  MAKE  JOINT  TRAFFIC  ARRAN6B- 
MENTS.— A  state  may  authorize  its  railway  commission  to  compel 
connecting  carriers  to  make  Joint  traffic  arrangements,  and,  in  tbe 
event  of  their  being  unable  to  agree  upon  the  division  of  the  rats 
ordered  by  the  commission,  it  may,  after  a  hearing,  determine  snch 
division  and  the  railroads  must  abide  by  such  determination, 
(p.  519.) 

CARRIERS— BURDEN  OF  PROOF.— IN  RESISTING  AN 
ORDER  OF  A  RAILWAY  COMMISSION  the  carrier  must  assume 
the  burden  of  proof  to  show  that  the  rates  fixed  are  unequal  and 
unreasonable,  and  such  burden  continues  at  every  stage  of  the  trial 
and  in  respect  to  all  matters  affecting  the  earning  capacity  of  tb» 
carrier,  its  fixed  charge,  the  operating  expenses,  sources  of  revenue, 
and  the  value  of  the  property  itself,    (p.  520.) 

CARRIERS— REASONABLENESS  OF  BATES.— Tbe  prima 
facie  evidence  of  the  reasonableness  of  rates  fixed  by  a  railway 
commission  is  not  overcome  by  proof  that  the  actual  cost  to  the 

(614) 
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carrier  Is  greater  than  the  compensation  allo'^ed,  if  there  is  In- 
cluded in  snch  cost  dividendB  pi.  id  by  the  carrier  to  its  stockholders. 
These  do  not  constitate  any  part  of  the  cost  of  doing  Its  business, 
(p.  523.) 

GARRIBRS-POWER  OP  THE  COMMISSION  TO  COMPEL 
THE  CARRYING  OP  CERTAIN  ARTICLES  AT  LESS  THAN 
THE  AVERAGE  RATES.~If  there  is  an  existing  commercial 
necessity  to  which  carriers  themselves  are  accustomed  to  yield  for 
the  carrying  of  articles  of  a  specified  class  at  rates  less  than  those 
fixed  for  other  articles  of  like  bulk,  weight,  and  value,  a  railway 
commission  may  properly  take  into  consideration  such  commercial 
necessity  In  fixing  the  rates  for  which  such  articles  must  be  car- 
ried,   (p.  524.) 

CARRIERS-REASONABLENESS  OF  RATES,  REBUT- 
TING PRESUMPTION  0£\— The  presumption  that  the  rates  fixed 
by  a  railway  commission  are  reasonable  cannot  be  overcome  by 
proof  of  the  cost  of  the  railroad  up  to  the  date  of  the  trial,  discon- 
nected from  any  evidence  of  its  present  value  or  cost  of  reconstruc- 
tion. In  determining  the  reasonableness  of  such  rates,  reference 
most  be  had  to  the  fair  value  of  the  property  used  for  the  public 
and  the  fair  value  of  the  services  rendered,    (p.  526.) 

EVIDENCE.— THE  PRESENT  VALUE  OP  A  LINE  OP 
RAILWAY  is  net  proved  by  showing  either  its  original  cost  or  the 
amount  of  stock  and  bonds  outstanding,    (p.  527.) 

tfandamns  to  compel  the  defendant  railway  companies  to 
adopt  the  joint  rates  fixed  by  order  of  the  railroad  and  ware- 
house commission,  and  to  divide  the  moneys  to  be  earned  there- 
by as  directed  by  that  order.  Judgment  against  the  defend- 
snts,  and  the  Minneapolis  and  St.  Louis  Bailroad  Company 
appealed. 

Albert  E.  Clarke,  for  the  appellant. 

W.  B.  Douglas,  attorney  general,  and  C.  D.  and  Thomas  D. 
0%ien,  for  the  respondent. 

»«»  COLUNS,  J.  The  St.  Paul  and  Duluth  Eailroad  Com- 
pany  operates  a  line  of  railroad  from  Duluth,  Minnesota,  to 
the  cities  of  St.  Paul  and  Minneapolis,  ^^®  Minnesota.  The 
Minneapolis  and  St.  Louis  Bailroad  Company  operates  a  line 
of  railroad  from  the  cities  of  St.  Paul  and  Minneapolis  to  the 
various  points  in  the  state  of  Minnesota  designated  in  the  or- 
der of  the  railroad  and  warehouse  commission  which  is  under 
consideration  in  this  case.  Both  of  the  defendants  are  fully 
equipped  to  conduct  the  business  of  common  carriers  of 
freight,  have  complete  track  connection  and  transfer  facilities 
at  the  cities  of  St.  Paul  and  Minneapolis,  and  for  a  long  time 
have  been  engaged  in  transporting  hard  coal  in  carload  lots 
without  change  of  cars  from  Duluth  to  the  points  upon  the 
line  of  the  Minneapolis  and  St.  Louis  road  for  a  joint  through 
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rate,  which  had  been  eetablifihed  by  the  mutual  agreement  of 
the  defendants^  and  which  had  been  divided  between  the  de- 
fendants according  to  that  agreement. 

On  September  22,  1898,  the  railroad  and  warehouse  com- 
mission of  this  state,  under  a  resolution^  entered  upon  the 
investigation  of  the  reasonableness  of  said  joint  rate  for  hard 
coal  in  carload  lots  so  established  by  the  defendant.  The  de- 
fendants duly  appeared  and  took  part  in  the  investigation,  and 
on  January  19,  1899,  the  railroad  and  warehouse  commission 
made  an  order  establishing  a  joint  through*  rate  for  the  com- 
modity in  question,  known  herein  as  ^'Schedule  B.^'  After  the 
due  publication  and  service  of  the  order,  the  defendants  failed 
to  agree  upon  a  division  of  the  rate  ordered  by  the  commis- 
sion, and  the  Minneapolis  and  St.  Louis  Bailroad  Company 
withdrew  all  tariffs  on  hard  coal  in  carload  lots  which  had 
been  established  under  the  agreement  with  the  Duluth  road. 
The  railroad  and  warehouse  comnussion,  having  cited  the  de- 
fendants to  appear,  made  the  order  of  April  8,  1899,  directing 
how  the  joint  through  rate  should  be  divided  between  the  de- 
fendants. The  orders  of  the  commission  were  duly  promul- 
gated and  published  as  provided  by  law.  No  appeal  was  taken 
therefrom. 

Neither  of  the  defendants  filed  or  posted  schedules  of  the 
new  tariff,  and  the  defendant  the  Minneapolis  and  St.  Louis 
Bailroad  Company  refused  to  receive  or  transport  coal  under 
the  orders  of  the  commission,  and  this  proceeding  was  com- 
menced in  the  district  court  of  Bamsey  county  to  compel  the 
defendants  to  comply  with  such  orders.  After  a  trial,  judg- 
ment was  entered  confirming  the  *•*  orders  of  the  railroad 
and  warehouse  commission,  and  commanding  the  issuance  of 
a  peremptory  writ,  as  demanded  in  the  petition  filed  in  this 
proceeding.  This  appeal  is  from  a  judgment  entered  in  ac-  ^ 
cordance,  and  also  from  an  order  previously  made  denying 
a  motion  for  a  new  trial  made  by  defendant  railway  company. 

1.  We  are  of  opinion  that  the  contention  of  counsel  for  the 
relator  board,  that  the  order  complained  of  is  conclusive  in 
the  absence  of  appeal  therefrom,  is  without  merit.  Oenenl 
Statutes  of  1894,  section  393,  subdivision  ^^d,"  provides  for 
an  appeal  from  the  commission  to  the  district  court,  and  that 
'^pon  such  appeal,  and  upon  the  hearing  of  any  application 
by  the  commission  or  by  the  attorney  general,  for  the  enforce- 
ment of  any  such  order  made  by  the  comnussion,  the  district 
court  shall  have  jurisdiction  to,  and  it  ahall,   examine  the 
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whole  maiter  in  oontroversy^  including  maiters  of  fact  as  well 
as  questioiis  of  law^  and  to  afiSim,  modify  or  reverse  such  or* 
der  in  whole  or  in  part»  as  justice  may  require'^;  and  thai 
^the  remedies  herein  provided  for  shall  be  in  addition  to  all 
existing  legal  and  equitable  remedies/' 

Evidently,  more  than  one  remedy  is  contemplated.  No  ef- 
fect would  be  given  to  the  language  we  have  italicized  if  it 
was  not  intended  that  in  a  proceeding  like  this,  to  enforce  an 
order  made  by  the  commission,  there  should  be  just  such  a 
trial  as  there  would  be  if  an  appeal  had  been  taken  from  the 
order.  On  such  appeal,  the  court  will  examine  matters  of  fact 
to  ascertain  whether  there  is  any  evidence  reasonably  tending 
to  support  the  disputed  iindings  of  fact,  taking  evidence  de 
novo:  Steenerson  v.  Great  Northern  Ey.  Oo.,  69  Minn«  353,  72 
N.  W.  713.  It  may  not  have  been  necessary^  in  view  of  the 
amendment  (Laws  1891,  c.  106)  requiring  that  notice  of  a 
hearing  should  be  given  by  the  commission,  that  any  hearing 
in  the  courts  should  be  had  on  the  merits,  except  on  appeal; 
but  that  is  not  the  question.  It  is  simply  one  of  statutory  con- 
struction. It  was  not  incumbent  upon  the  defendant  to  appeal 
from  the  order  that  it  might  have  an  investigation  on  the 
facts. 

2.  As  stated  by  counsel  for  the  railway  company,  the  sub- 
stantial questions  involved  are  two.  One  ia  the  validity  of  the 
law  pursuant  to  which  the  order  of  the  commission  was  made 
and  the  judgment  appealed  from  eptered,  and  the  other  is 
the  validity  and  correctness  ***'  of  the  action  of  the  court 
below  whereby  it  affirmed  and  sustained  the  said  order.  The 
latter  question  is  a  very  serious  one,  under  any  circumstances, 
and  will  continue  so  to  be  until  we  have  more  definite  utter- 
ances on  the  subject  from  the  supreme  court  of  the  United 
States,  the  tribunal  in  which  the  constitutional  questions  in- 
volved must  finally  be  determined. 

3.  As  to  the  first  of  those  questions,  a  joint  rate  for  carload 
lots  of  coal,  both  hard  and  soft,  had  been  agreed  upon  between 
the  railway  lines  affected  by  the  order,  and  had  been  put  in 
effect  some  time  prior  to  any  action  on  the  part  of  the  com- 
mission, and  earnings  thereunder  were  divided  between  the 
carriers  participating  in  the  transportation.  The  tariff  rate 
for  coal  per  ton  from  Duluth  to  the  first  station  south  of  Min- 
neapolis (Hopkins),  about  nine  mUes,  and  on  defendant's  line 
of  road,  was  $1.75.  To  Norwood,  a  trifle  over  forty  miles 
from  Minneapolis,  it  was  $2.50.    It  was  the  same  to  the  sta- 
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tfens  southerly,  twenty-one  in  number ;  the  one  most  southerly 
being  Boyd,  one  hundred  and  fifty-two  miles  distant  from 
Minneapolis,  or  about  one  hundred  and  twelve  miles  beyond 
Norwood — that  is,  the  rate  agreed  upon  was  the  same  per  ton 
in  carload  lots,  whether  it  was  transported  to  a  station  forty 
miles  south  of  Minneapolis,  or  to  another  station  one  hundred 
and  fifty-two  miles  distant.  And  orf  this  agreed  rate  it  was 
stipulated  by  the  railway  companies  that  the  carrier  from  Du- 
luth  to  Minneapolis  should  receive  one  dollar  per  ton,  distance 
one  hundred  and  sixty-two  miles.  We  refer  to  these  figures 
for  the  purpose  of  calling  attention  to  what  is  evidently  a  fact, 
that  the  defendant  was  either  carrying  coal  to  Boyd  at  a  loss, 
or  was  collecting  too  much  tariff  per  ton  on  the  same  article 
transported  to  Norwood.  We  presume  that  these  regulations 
as  to  rates  were  compelled  by  what  one  of  defendant's  witnesses 
called  "commercial  conditions''  which  made  them  necessary — 
not  unlike  those  conditions  referred  to  by  the  writer  in  a  con- 
curring opinion  in  Steenerson  v.  Great  Northern  Ey.  Co.,  69 
Minn.  353,  72  N.  W.  713,  which  permit  or  compel  a  discrimi- 
nation between  places  and  commodities,  where  railway  officials 
make  schedules  of  rates  for  the  transportation  of  passengers 
and  merchandise,  which  are  countenanced  by  the  interstate  com- 
merce commission  as  therein  noted. 

It  has  been  held  by  the  highest  authority  in  the  land,  unde^ 
a  provision  found  in  the  interstate  commerce  act,  that  when 
connecting  ^®^  carriers  voluntarily  enter  into  joint  traffic  ar- 
rangements, the  joint  rate  must  be  reasonable,  and  may  be  made 
so :  Cincinnati  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
162  U.  S.  184,  16  Sup.  Ct,  Rep.  700.  But,  independently  of  a 
previously  existing  joint  arrangement,  we  see  no  reason  why, 
under  the  amendatory  act  (Iiaws  1895,  c  91),  the  commi^on 
cannot  lawfully  compel  a  joint  arrangement  in  a  case  like  this. 
The  evidence  shows  that  the  location  of  the  Duluth  road  and 
the  Minneapolis  and  St.  Louis  road,  their  track  facilities,  equip- 
ment, etc.,  are  such  that,  by  operating  together  under  joint 
traffic  agreements,  the  cost  of  the  service  can  be  greatly  les- 
sened. The  public  has,  at  least,  a  right  to  share  in  the  benefita 
of  this  condition.  If  it  is  judicious  so  to  do  and  of  public 
benefit  to  have  joint  traffic  arrangements  in  any  given  case, 
why  should  not  iiie  public  be  permitted  to  compel  such  arrange- 
ments to  be  made?  "If  the  state  is  to  have  any  voice,  there- 
fore, in  the  establishment  of  reasonable  rates,  it  must  have  a 
voice  in  some  degree  and  some  manner  in  the  business  of  the 


r 

June,  1900.]     Btatb  v.  Minneapolis  STa  R.  R.  Co.        519 

carrier.  Where  a  single  carrier  is  being  dealt  with,  this  can 
be  accomplished  by  determining  what  the  operating  erpenses 
ought  reasonably  to  be;  the  reasonable  value  of  the  capital  in- 
Tested;  what  return,  under  all  the  circumstances  of  the  case, 
would  be  fiair;  and  then,  by  adjusting  the  rate,  an  economical 
management  is  secured.  But  in  a  case  like  the  one  at  bar, 
where  each  may  plead  its  inability  to  make  the  necessary  agree- 
ment with  the  other,  the  state  must  have  the  power  to  arbitrate 
between  them,  and,  within  proper  limitations,  compel  the  ac- 
ceptance of  its  award,'' 

If  the  state  is  powerless  to  decide  as  between  carriers,  we 
have,  as  said  by  counsel  for  the  commission,  the  following  ab- 
surdity, namely:  *'(a)  The  state  may  regulate  rates;  (b)  the 
rate  must  be  reasonable;  (c)  it  must  afford  the  carrier  com- 
pensation over  and  above  operating  expenses;  (d)  the  method 
of  operating  and  consequent  expenses  is  beyond  the  state  con- 
troL*^ 

But  this  question  has  heretofore  been  considered  and  dis- 
posed of  in  this  state  adversely  to  defendant's  contention  in 
Jacobson  v.  Wisconsin  etc.  R.  Co.,  71  Minn.  519,  70  Am.  St. 
Rep.  358,  74  N.  W.  893,  and  in  the  United  States  supreme  court 
on  a  writ  of  error:  Wisconsin  etc.  Ry.  Co.  v.  Jacobson,  179 
TJ.  S.  287,  21  Sup.  Ct.  Rep.  115.  It  was  there  held  that  the 
act  of  1895  did  not,  under  the  facts  of  that  case,  contravene 
*•''  the  federal  or  the  state  constitution  when  conferring  upon 
the  commission  the  power  to  compel  the  transfer  and  inter- 
change of  loaded  cars,  and  the  making  of  joint  rates  for  through 
shipments,  where  the  haul  was  in  part  on  one  and  in  part  on 
the  other  of  two  connecting  roads.  There  are  no  facts  here 
which  take  this  case  out  of  the  operation  of  the  rule  thus  estab- 
lished, and  we  must  abide  by  it  as  perfectly  legitimate,  until 
the  federal  court  declares  that  an  error  has  been  committed. 
We  hold,  therefore,  that  Laws  of  1895,  chapter  91,  violates  no 
provision  of  the  state  or  federal  constitution,  and  under  it  the 
railroad  and  warehouse  commission  of  this  state  has  the  power 
to  compel  the  enforcement  of  joint  through  rates  between  points 
within  this  state  by  the  connecting  carriers  aflfected  by  the  order. 

4.  As  to  the  second  and  most  perplexing  of  these  questions : 
By  Cteneral  Statutes  of  1894,  section  381,  subdivision  "c,"  sec- 
tion 392,  subdivision  "a,"  and  Laws  of  1895,  chapter  91,  sec- 
tion 3,  subdivision  *'c,"  it  is  enacted  and  provided  that  the 
tariff  of  rates,  fares,  charges,  or  classifications  made  by  the 
commission  shall  be  deemed  and  taken  in  all  courts  of  this 
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Btafe  as  prima  fade  eyidence  that  rocli  tariff  is  equal  and 
eonable;  the  burden  being  on  the  railway  company  to.dioir 
that  the  rates  as  fixed  are  nneqnal  or  tinreasonable.  This  bnr* 
den  was  on  the  defendant  carrier  when  it  resisted  flie  enforce* 
ment  of  the  order  in  the  court  below^  and  continued  at  erery 
stage  of  the  trial,  and  in  respect  to  all  matters  affecting  its 
earning  capacity,  its  fixed  charges,  its  operating  expenses,  its 
sources  of  revenue,  and  the  value  of  the  property  itself;  and 
the  question  is,  Was  the  prima  fade  character  of  the  order  of 
the  commission  swept  away  and  overcome  by  the  evidence,  and 
was  it  shown  by  such  evidence  that  the  rates  established  were 
so  unjust  and  unreasonable  as  to  be  confiscatory  in  their  nature, 
80  that  when  the  order  was  enforced  it  operated  to  destroy  de> 
fendanfs  rights  of  property? 

Of  course,  this  could  be  done  by  fixing  a  fair  and  reasonable 
joint  rate  for  the  two  companies  interested  for  the  transporta* 
tion  of  coal  to  points  on  defendants  road  south  of  Minne- 
apolis, and  then  awarding  too  large  a  proportion  or  percentage 
of  the  joint  earnings  to  the  Duluth  and  Minneapolis  carrier. 
And  this  is  what  is  complained  of,  for  the  commission  gave 
to  the  carrier  last  mentioned  ^^®  one  dollar  per  ton — exactly 
what  it  had  received  under  the  voluntary  traffic  arrangement. 
The  order  or  tariff  of  rate?  made  and  fixed  by  the  commisdon 
being  prima  fade  evidence  that  such  rates  are  equal  and  rea- 
sonable, there  is  nothing  in  the  claim  made  by  counsel  that  it 
was  the  duty  of  the  court  below  to  make  a  spedfic  finding  as 
to  the  cost  of  transacting  the  business  involved  in  this  litiga- 
tion. And,  if  it  had  been,  the  proper  practice,  where  findings 
are  not  sufficiently  specific,  is  to  request  that  they  be  made  so: 
Cummings  v.  Eogers,  36  Minn.  317,  30  N.  W.  892. 

That  the  commission  had  made  the  order  complained  of  stood 
admitted  in  ihe  defendant's  answer  herein,  and  it  therefore 
became  necessary  for  defendant  to  introduce  competent  and 
suffident  evidence  at  the  trial  to  meet  and  overcome  the  prima 
fade  case  made  by  the  relator.  This  counsel  attempted  to  do 
by  calling  as  witnesses  several  persons  engaged  in  railroading 
among  them  Mr.  Nay,  who  was  defendant's  auditor.  We  shall 
not  cumber  this  opinion  with  tables  of  figures  as  presented  by 
this  witness^  but  will  simply  say  that  appellant's  capital  stock 
outstanding  Jime  30,  1899,  the  end  of  its  fiscal  year,  was 
$10,000,000,  while  its  bonded  indebtedness  was  $17,800,000,  the 
bonds  bearing  interest  ranging  from  four  to  seven  per  cent  per 
annum,  the  total  interest  per  year  aggregating  $669,540.    The 
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fetal  cost  of  the  road  up  to  the  dater  last  giveni  was 
$23,390,560.15,  inclnding  all  equipment.  The  gross  earnings, 
interest  from  investments,  interest  and  exchange  from  track- 
age, and  other  rentals  for  the  year — ^that  is,  the  total  receipts — 
were  $2,696,601.31.  The  total  expenditures  for  the  year  were 
$2,237,939.27,  the  net  income  being  $458,662.04.  That  wit- 
ness testified  that,  if  the  whole  of  this  snm  had  been  devoted 
to  the  payment  of  dividends  npon  capital  stock,  it  would  be 
abont  four  and  one-half  per  cent;  and  he  also  testified  that  it 
would  not  be  practicable,  in  his  opinion,  to  apply  every  dollar 
of  the  net  income  to  the  payment  of  stock  dividends.  We  pre- 
sume this  to  be  true,  bnt  why  it  is  so,  and  to  what  use  a  part 
of  the  net  income  would  necessarily  be  diverted  from  stock 
dividends,  the  witness  omitted  to  state. 

He  was  then  examined  as  to  the  earnings  of  the  various 
operating  divisions  on  the  road,  testifying  to  an  actual  deficit 
when  compared  with  operating  expenses.  He  was  asked  the 
average  cost  of  *••  operation  per  ton  per  mile  in  the  Western 
division^  including  all  kinds  of  merchandise,  and  fixed  it  at 
1.293  cents — a  little  over  one  and  one-quarter  cents — while 
the  revenue  returned  under  the  rate  fixed  by  the  order  would 
be  but  .779  of  a  cent,  the  net  loss  being  a  little  over  one-half 
cent  per  ton  per  mile.  He  then  took  up  another  division,  and 
on  this,  according  to  the  figures,  the  loss  in  hauling  coal  in 
carload  lots  would  be  about  two  cents  per  mile  per  ton.  The 
cost  of  operating  other  divisions  per  mile  was  also  shown,  and 
on  one  was  but  .704  of  a  cent  per  ton  per  mile.  And  the  aver- 
age cost  per  ton  per  mile  for  carrying  freight  on  the  entire 
system  wajs  given  by  this  witness  as  1.112  cents  for  the  year 
ending  June  30,  1899.  This  included  all  business,  through  and 
local,  the  latter  being  estimated  at  one-fourth  of  all.  While  the 
revenue  derived  for  carrying  coal  at  the  rate  fixed  by  the  com- 
mission, and  to  the  stations  named  in  the  order,  would  be  1.118 
cents,  this  would  be  but  .006  of  a  cent  per  ton  per  mile  more 
than  the  average  cost  for  all  classes  of  freight  on  the  entire  sys- 
tem. 

Upon  the  face  of  these  figures,  and  accepting  them  as  correct 
for  the  purpose  of  deciding  this  caset,  it  would  seem  that  the 
rates  fibced  could  not  be  sustained.  But  when  we  scrutinize  the 
testimony  of  this  witness  and  other  persons  upon  which  defend- 
ant relies,  we  discover  that  the  court  below  was  right  when  it 
held  that  the  prima  facie  character  of  the  order  had  not  been 
overturned  by  the  proofs;  for  Mr.  Nay^s  estimate  as  to  the  ez«i 
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pense  per  mile  i«  clearly  wron^.  He  includes  in  his  estimate  of 
expenses  far  operation  the  dividends  which  were  declared  npon 
stock  and  interest  paid  npon  bonds.  He  was  asked  npon  cross- 
examination  how  he  got  at  the  amonnt  of  1.112  cents  as  the 
average  cost  for  carrying  freight  on  the  entire  system,  and  an- 
swered: ''I  arrived  at  that  by  taking  the  total  operating  ex- 
penses, taxes,  interest  on  bonded  debt,  dividends  on  stock, 
aiionnts  paid  for  trackage  and  other  rentals,  aggregating 
$!?  .532,522.60,  and  deducted  therefrom  receipts  from  interest 
and  exchange,  interest  on  investments,  and  trackage  and  other 
ren*"als  received,  amounting  to  $196,596.95,  leaving  a  total  net 
cost  of  $2,335,926.65.  I  found  that  the  freight  earnings  were 
74.41  per  cent  of  the  gross  earnings,  and  I  took  74.41  per  cent 
of  the  net  cost,  which  made  $1,738,162.28,  as  *^  chargeable 
to  freight,  and  by  dividing  that  by  the  total  tons  one  mile 
(156,379,613)  gives  1.112  cents/' 

And  when  questioned  as  to  his  methods  when  ascertaining  the 
cost  per  mile  of  operating  each  of  the  divisions  before  men- 
tioned, and  concerning  which  we  have  given  his  figures,  his  an- 
swer was  in  every  instance  that  he  included  as  operating  ex- 
penses dividends  paid  upon  stock  shares  and  interest  paid,  with 
one  exception.  Referring  to  one  division*  (the  Southwestern), 
the  questions  put  to  Mr.  Nay,  and  his  answers,  were  as  follows : 

"Q.  So  that  is  the  estimate  you  have  made.  The  South- 
western division  gets  a  credit  of  fifty  per  cent  more  than  the 
actual  earnings  on  a  mileage  prorate?    A.  Yes,  sir. 

"Q.  And  you  say  you  have  charged  it  with  no  dividend?  A. 
No,  sir. 

*'Q.  On  the  other  divisions  you  have  included  the  dividends? 
A.  Yes,  sir. 

"Q.  Now,  on  what  stock  have  dividends  been  paid?  A.  On 
the  first  preferred  and  second  preferred. 

*'Q.  The  first  preferred  stock  has  been  retired,  has  it  not? 
A.  It  was  retired  June  1st. 

'^Q.  And  you  have  not  included  it  in  your  capitalizations? 
A.  No,  sir. 

'^Q.  Your  statement  that  there  was  $10,000,000  of  stock  out- 
standing does  not  include  the  first  preferred?  A.  Does  not  in- 
clude the  first  preferred. 

'^Q.  What  was  the  amount  of  the  first  preferred?  A. 
$2,600,000. 

^^Q.  What  dividends  were  paid  on  the  second  preferred? 
Au  There  has  been  $180,000  paid  on  the  second  preferred. 
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^'Q.  What  percentage?  A*  That  would  be  four  and  one-half 
per  cent 

''Q.  Four  and  one-half?    A.  Yes,  sir;  two  per  cent  the  first 

dividend,  and  two  and  a  half  the  second/' 

It  seems  to  ns  very  clear  that  in  estimating  the  operating  ex- 
penses of  a  railway,  stock  dividends  cannot  be  included.  They 
are  no  part  of  the  cost  of  operation.  Nor  should  they  be  in- 
cluded, under  any  of  the  authorities,  when  ascertaining  the 
reasonableness  of  a  rate  tariff.  This  is  in  no  manner  denying 
the  defendant's  right  to  earn  suflBcient  to  pay  its  operating  ex- 
penses, interest  upon  its  bona  fide  bonded  indebtedness,  and  a 
proper  dividend  upon  its  lawfully  issued  stock  shares  or  value  of 
the  investment.  We  must  not  be  understood  by  this  last  remark 
as  intimating  that  defendant's  bonded  indebtedness  and  stock 
shares,  as  testified  to,  are  not  bona  fide  and  proper  in  every 
respect;  for  that  stands  admitted  by  all  parties  hereto.  We 
think,  taking  Mr.  Na/s  figures  only,  that  it  very  conclusively 
appears  that  if  all  local  freight,  of  every  class  and  *^^  descrip- 
tion, was  carried  at  the  rates  fixed  by  the  commission  for  coal 
in  carload  lots,  the  earnings  would  be  ample  to  meet  the  op- 
erating expenses,  interest  upon  the  bonded  indebtedness  (al- 
though upon  a  part  thereof  the  rate  is  very  high),  and  a  fair 
rate  of  interest  upon  the  investment.  This  is  evident  from  the 
table  prepared  by  the  state  expert,  Mr.  Yapp,  from  figures  sub- 
mitted by  Mr.  Nay.  We  need  not  specifically  allude  to  these 
tables,  but  one  ehows  the  total  number  of  tons  of  hard  coal  re- 
ceived from  Duluth  for  year  ending  June  30, 1899 ;  Minneapolis 
and  St.  Louis  Railroad's  proportion  of  revenue  and  average  rate 
per  ton  per  mile;  also  loss  of  revenue  had  commissioners'  rat^s 
been  in  effect.  Had  the  new  rates  been  in  effect  that  year,  the 
loss  of  revenue  to  defendant,  according  to  this  table  in  evidence, 
and  not  disputed,  would  have  amounted  to  less  than  $1,500. 
This  is  a  very  slight  depreciation  of  revenue,  when  we  discover 
that  the  total  earnings  on  freight  on  the  divisions  affected  by 
the  order  amounted  to  over  $700,000  for  that  fiscal  year. 

There  is  another  suggestive  thing  appearing  in  one  of  these 
tables,  also  undisputed.  This  estimated  cost  per  ton  per  mile 
for  carrying  freight  on  that  part  of  defendant's  road  lying  in 
this  state,  and  also  for  the  whole  line — ^figures  furnished  by  de- 
fendant—^appears  for  the  years  1890  to  1893,  inclusive.  The 
most  expensive  year  of  the  four  (for  Minnesota)  was  1892. 
Cost  per  mile  per  ton  .695  of  a  cent ;  that  is,  less  than  seven- 
tenths  of  a  cent.    For  the  entire  system  the  expensive  year  was 
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1891.  Cost  per  mile  per  ton  .743  of  a  cent;  less  fhan  eight- 
tenths  of  one  cent.  A  snggestion  that  the  rapid  increase  in  cost 
of  operation  from  1893  to  1898  needed  explanation  is  hardly 
necessary.  Bnt  a  part  of  the  explanation  was  furnished  when 
it  appeared  that  these  stock  dividends  were  included  in  the 
item  of  operating  expenses. 

It  appeared  from  these  tables,  prepared  from  figures  fur- 
nished by  defendant  corporation,  and  not  contradicted  by  its 
witnesses,  that  on  one  division  the  average  cost  per  ton  per  mile 
was  .907  of  a  cent,  while  on  the  entire  system  or  line  it  was  but 
.709  of  a  cent — a  trifle  more  than  seven-tenths  of  a  cent;  in 
other  words,  about  four-tenths  of  a  cent  less  than  the  commis- 
sioners* rate.    It  should  be  said,  however,  at  this  point,  that  Mr. 
Yepp,  in  making  these   computations,  confined   operating  ex- 
penses to  actual  expenses,  including  *^  money  paid  out  for 
taxes  and  for  rentals.    He  did  not  include  interest  on  bonds 
or  dividends  on  stock.     Counsel  for  defendant  claims  something 
for  testimony  as  to  rates  received  by  other  roads  for  this  class 
of  service,  and  by  comparison  asserts  that  the  tariff  complained 
of  is  too  low.     This  method  of  ascertaining  the  reasonableness 
of  the  tariff  is  valueless,  because  it  may  be  that  the  other  roads 
are  exorbitant  in  their  charges.    That  another  road  is  receiv- 
ing, say,  one  dollar  per  ton  for  carrpng  coal  one  hundred  miles, 
while  defendant  receives  but  seveniy-five  cents  for  the  same 
distance,  may  prove  that  the  other  road  charges  too  mnch,  and 
should  be  looked  after  by  the  commission;  but  this  kind  of  evi- 
dence does  not  demonstrate  that  defendant  is  receiving  too  little, 
and  that  the  commission  haa  fixed  an  unfair  and  unreasonable 
tariff  of  rates  on  its  line. 

Another  matter  may  well  be  referred  to,  and  that  is  the  so- 
called  "commercial  necessity,'*  before  referred  to — ^namely,  the 
application  of  principles  in  fixing  rates  which  are  forced  upon 
carriers  by  various  conditions  and  situations,  and,  as  said  in  the 
Steenerson  case,  appear  at  first  glance  to  amount  to  discrimin- 
ation between  towns  and  commodities.  As  was  there  stated,  this 
rule  is  an  every-day  practice  with  carriers,  and  that  it  is  well 
known  and  justified  in  business  circles,  and  is  tolerated  and  ap- 
proved because  of  the  necessity,  cannot  be  overlooked  by  the 
courts,  any  more  than  it  is  by  legislatures  or  by  commissionerBy 
or  by  the  carriers  themselves,  when  making  schedules  of  rates 
for  the  transportation  of  either  passengers  or  merchandise.  And 
if  this  business  policy  actuates  and  infiuences  the  carriers  them- 
selves to  disregard  a  rule  of  strict  comparison  and  strict  equal* 
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ity,  as  between  btdk  or  weight  or  value  of  the  varions  commodi- 
tieSy  and  to  carry  one  article  many  more  miles  for  the  same 
money  than  they  do  another^  although  there  may  be  no  sub- 
stantial difference  in  bulk  or  weight  or  otherwise,  between 
these  two  articles,  and  this  is  approved  by  the  public  as  good 
business  policy  under  the  circumstances,  there  is  no  reason  why 
the  legislature  or  the  commission  should  not  be  actuated,  in- 
fluenced, and  governed  by  the  same  rule.  And  there  is  no 
reason  why  the  courts  should  not  heed  and  act  upon  it  when 
called  upon  to  consider  and  review  an  order  of  the  character  of 
the  one  at  bar.  ^^  This  rule  has  constantly  been  recognized 
and  acted  upon  by  railroads,  and  has  often  been  referred  to  and 
countenanced  by  the  interstate  commerce  commission  when  con- 
eidering  the  question  of  long  and  short  hauls.  It  is  this  rule 
which  governs  when  considering  the  long  haul  as  against  the 
short,  and  permits  the  higher  rate  per  mile  for  the  latter,  and  it 
also  allows  a  greater  rate  to  be  charged  upon  certain  classes  of 
freight  than  upon  other  classes,  where  there  is  no  material  differ- 
ence in  weight,  bulk^  value,  or  cost  of  transportation,  and  Ib 
justified  by  the  same  argument. 

At  this  trial  it  appeared  from  the  evidence — and  it  is  a  mat- 
ter of  common  knowledge — ^that  articles  for  carriage  as  freight 
are  classified  somewl^at  arbitrarily  by  railway  companies,  and  a 
different  rate  fixed  for  the  transportation  of  each  class,  coal  be- 
ing in  a  very  low  rate  class.  Some  articles — ^wood,  for  instance 
— ^were  voluntarily  carried  in  carload  lots  for  less  than  coal 
would  be,  if  the  order  was  complied  with,  and,  if  Nay  was  right 
in  his  figures,  at  less  than  cost.  It  also  appeared  that  defend- 
ant under  the  old  tariff  of  rates  discriminated  between  stations 
on  its  lines — ^that  is,  its  freight  mileage  was  not  a  uniform  rate 
per  mile;  the  result  being  that  for  some  stations  a  lower  rate 
prevailed  than  for  others,  the  haul  being  the  same  as  to  distance. 
In  view  of  the  fact  that  freight  is  classified,  that  different  tariff 
rates  are  fixed  for  each  class,  and  that  coal  is  placed  by  carriers 
themselves  in  the  lowest  class — ^that  is,  in  the  class  which  is 
usually  transported  at  the  lowest  rate — ^it  was,  in  our  opinion, 
insufficient  for  defendant  to  rest  its  legal  duty  to  overcome  the 
prima  facie  character  of  the  order  by  simply  attempting  to  show 
that,  if  all  classes  of  freight  were  carried  at  the  rates  fixed  by 
the  order,  the  revenue  of  the  defendant  road  would  be  insufScient 
to  meet  its  obligations,  and  therefore  that  the  rate  was  unrea- 
sonable and  confiscatory.  The  fact  is  that  all  classes  of  freight 
are  not  to  be  carried  at  this  rate,  unless  defendant  chooses  to 
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do  80.  It  would  seem  to  follow  that  defendant  did  not  go  far 
enough  in  its  evidence  on  this  point  Again,  recognizing  fully 
the  commercial  necessity  before  mentioned,  evidence  should 
have  been  introduced  on  which  a  finding  could  have  been  based 
to  the  effect  that  there  was  no  class  of  traffic  on  defendant's 
road  upon  which  rates  could  be  made,  or  actually  had  been 
made,  and  were  *^^  being  collected,  which  would  or  had  made 
good  the  loss  of  revenue  resulting  from  the  order.  Nothing  of 
this  sort  was  attempted. 

One  other  suggestion  in  respect  to  defendant's  failure  of  proof 
in  rebuttal  of  the  order.  The  rule  laid  down  in  the  Steenerson 
case  for  ascertaining  and  determining  whether  the  rates  fixed 
are  reasonable,  and  not  confiscatory,  was  wholly  ignored.  De- 
fendant's counsel  did  show  what  the  road  had*  cost  up  to  June 
1,  1899.  This  included  every  item  of  expenditure  from  the 
start.  Cost  of  construction,  repairs,  equipment,  additions,  and 
all  other  items  were  included.  But  not  a  particle  of  proof  was 
presented  as  to  present  value  or  cost  of  reproduction.  Nor  did 
counsel  pay  any  attention  to  what  has  been  said  by  the  court  of 
last  resort  on  this  particular  subject.  We  quote:  'TBut  the 
rights  of  the  public  would  be  ignored  if  rates  for  the  trans- 
portation of  persons  or  property  on  a  railroad  are  exacted  with- 
out reference  to  the  fair  value  of  the  property  used  for  the  pub- 
lic or  the  fair  value  of  the  services  rendered,  but  in  order  simply 
that  the  corporation  may  meet  operating  expenses,  pay  the  in- 
terest on  its  obligations,  and  declare  a  dividend  to  stockholders": 
Smyth  V.  Ames,  169  U.  S.  466, 18  Sup.  a.  Eep.  418. 

This  is  but  a  reiteration  of  what  had  theretofore  been  said  in 
Dow  V.  Beidelman,  125  TJ.  S.  680,  8  Sup.  CL  Rep.  1028.  Not 
do  we  understand  that  in  the  very  recent  opinion  of  the  same 
learned  court  (Chicago  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167, 
20  Sup.  Ct.  Rep.  336),  there  has  been  any  departure  or  intima- 
tion thereof  from  what  had  been  said  in  the  earlier  cases.  It 
was  there  remarked  that  the  state  ^^court  proceeded  upon  the 
theory  that  a  comparison  of  the  actual  gross  receipts  of  the 
company  from  its  South  Dakota  local  business  with  those  which 
it  would  have  received  if  the  rates  prescribed  by  the  defendants 
had  been  in  force  was  sufficient  to  determine  the  question  of  the 
reasonableness  of  these  latter  rates,  and  instituted  such  com- 
parison with  respect  to  the  four  years  preceding  the  commence- 
ment of  this  suit.  Now,  it  is  obvious  that  the  amount  of  groM 
receipts  from  any  business  does  not,  of  itself,  determine  whether 
such  business  is  profitable  or  not    The  question  of  expenses  ii^ 
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cnrred  in  producing  those  receipts  must  be  always  taken  into 
account,  and  only  by  striking  the  balance  between  the  two  can 
it  be  determined  that  the  business  is  profitable.  The  gross  re- 
ceipts ^^^  may  be  large,  but  if  the  expenses  are  larger,  surely 
the  business  is  not  profitable.  It  cannot  be  said  that  the  rates 
which  a  legislature  prescribes  are  reasonable  if  the  railroad  com- 
pany charging  only  those  rates  finds  the  necessary  expenses  of 
carrying  on  its  business  greater  than  its  receipts.^' 

It  would  seem  self-evident  that,  if  the  gross  receipts  of  a 
business  are  less  than  are  the  expenses  of  conducting  that  busi- 
ness, there  is  a  loss  to  the  party  carrying  it  on,  and  so  the  deci- 
sion was  clearly  right,  but  in  no  manner  does  it  affect  the  case 
before  us. 

Referring  again  to  the  rule  laid  down  in  the  Steenerson  case, 
and  that  established  in  the  Smyth  case,  it  is  to  be  observed  that 
the  latter  is  more  liberal,  and,  if  adopted  by  us  for  the  purposes 
of  this  case,  defendant  should  not  complain.  It  is  evident  that 
there  was  a  lack  of  proof  as  to  the  present,  as  compared  with  the 
original,  cost  of  construction,  unless,  as  urged  by  counsel,  we 
assume  that  either  the  amount  of  stock  and  bonds  outstanding 
or  the  construction  account  represent  it.  We  decline  to  act  on 
this  aBsumption,  and  we  do  not  regard  the  authority  cited  (Ames 
V.  Union  Pac.  Ry.  Co.,  64  Fed.  177)  as  so  holding. 

Judgment  afiOrmed.  ^ 

By  Writ  of  Error  to  the  Supreme  Court  of  the  United  States  the 
eorrectness  of  the  decision  in  the  principal  case  was  assailed,  but, 
after  a  hearing,  it.  was  affirmed  in  all  respects,  and  substantially 
upon  the  grounds  stated  by  the  supreme  court  of  Minnesota.  The 
following  is  the  opinion  of  the  highest  Judicial  tribunal: 

••Thia  case  raises  two  questions:  1.  The  constitutionality  of  an 
act  of  the  legislature  of  Minnesota  passed  in  1895,  creating  a  rail- 
road  and  warehouse  commission  and  defining  its  duties  (the  mate- 
rial portions  of  which  are  printed  in  the  case  of  Wisconsin  etc. 
B.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  21  Sup.  Ot  Rep.  115),  in  so  far 
aa  it  assumes  to  establish  Joint  through  rates  or  tariffs  over  the 
lines  of  Independent  connecting  railroads,  and  by  virtue  of  which 
It  assumes  to  arbitrarily  apportion  and  divide  Joint  earnings;  2. 
Whether  the  tariff  fixed  by  the  commission  is  wholly  inadequate 
and  not  compensatory. 

**!.  The  constitutionality  of  the  act  of  1895  is  attacked  upon  the 
ground  that  it  authorizes  the  railway  commission  of  the  state  to 
compel  two  or  more  railroad  companies  to  enter  into  a  Joint  tariiE» 
and  to  make  and  adopt  a  Joint  rate  for  the  transportation  of  prop- 
erty oyer  the  lines  of  such  companies,  as  well  as  to  make  a  division 


528  American  State  Reports,  Vol.  89.  [Minn. 

and  to  apportion  the  joint  earningrs  among  the  several  companlefl 
interested.  It  Is  Insisted  that  It  Is  beyond  the  constitutional  power 
of  the  legislature  to  compel  companies  to  enter  into  involuntary, 
tinreasonable,  and  unprofitable  contracts  with  other  companies  at 
the  Instance  of  third  parties,  or  to  fix  terms  and  conditions  npoo 
which  such  contracts  shall  be  performed.  This  argument  in  its 
vartous  applications  is  one  which  has  been  addressed  to  and  coc* 
sldered  by  this  court  in  nearly  every  case  in  which  the  power  of 
the  state  to  regulate  railway  chaises  has  been  called  in  question, 
and  the  answer  made  to  it  in  those  cases  is  equally  pertinent  here. 
Indeed,  it  is  Impossible  for  the  state  to  exercise  this  power  of  regu- 
lation without  interfering  to  some  extent  with  the  power  of  a  rail- 
way to  contract  either  with  its  customers  or  connecting  lines. 
The  power  is  one  which  was  said  in  Munn  y.  Illinois,  94  U.  8.  113, 
to  have  been  customarily  exercised  in  England  from  time  im- 
memorial, and  in  this  country  from  its  first  colonisation,  for  the 
regulation  of  ferries,  common  carriers,  hackmen, '  bakers,  millers, 
wharfingers,  and  innkeepers;  and  the  whole  object  of  this  class  of 
legislation  is  to  curtail  the  power  to  contract  by  Umiting  the  exac- 
tions of  those  engaged  in  these  occupations,  and  providing  that  the 
rendition  of  such  services  shall  not  raise  an  implied  promise  to  pay 
more  than  a  certain  fixed  sum.  This  legislation  may  be  justified  by 
the  fact  that  these  various  occupations  are  necessarily,  to  a  certain 
extent,  monopolistic  in  their  nature,  and  that  In  dealing  with  cus- 
tomers the  parties  do  not  stand  upon  an  equality,  the  latter  being 
practically  compelled  to  submit  to  such  terms  as  the  former  may 
<:hoose  to  exact,  unless  the  state  shall,  acting  in  the  interest  of  the 
public,  elect  to  interfere  and  prescribe  a  maximum  of  charges. 

"The  argument  for  the  railroad  companies  in  this  case  assumes 
that,  while  the  state  may  interfere  as  between  the  railways  and 
their  customers,  the  shippers  of  freight,  it  cannot  do  so  as  between 
the  railways  themselves,  by  fixing  joint  tariffs  and  apportioning 
such  tariffs  among  the  several  railways  Interested  in  the  transporta- 
tion. The  practical  result  of  that  argument  Is  this,  that  if  there 
were  within  a  certain  state  five  connecting  roads  of  one  hundred 
miles  each  in  length,  which  among  themselves  had  established  a 
joint  tariff  for  the  whole  five  hundred  miles,  the  state  would  be 
powerless  to  Interfere  with  such  tariff,  though  its  right  to  do  so 
would  be  unquestioned  if  the  whole  five  hundred  miles  were  owned 
and  operated  by  a  single  comply.  To  state  such  a  proposition  is 
practically  to  answer  it  Granting  that  a  state  has  no  right  to 
interfere  with  the  internal  economy  of  a  railroad  further  than  to 
secure  the  safety  and  comfort  of  passengers,  as,  for  example,  to  flx 
the  wages  of  employes  or  control  its  contracts  for  constnictionv  or 
the  purchase  of  supplies,  it  has  a  clear  right  to  pass  upon  the  rea* 
;Sonableness  of  contracts  In  which  the  public  is  Interested,  wtetber 
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Buch  contracts  be  made  directly  with  the  patrons  of  the  road,  or 
for  a  Joint  action  In  the  transportation  of  persons  or  property  In 
^hlch  the  pnbllc  Is  Indirectly  concerned. 

"There  Is  an  underlying  fallacy  In  the  argument  of  the  railroad 
company  In  this  connection,  that  the  sum  of  two  reasonable  local 
rates  cannot  be  unreasonable;  and,  as  it  is  admitted  that  $1.25  per 
ton  is  a  reasonable  local  rate  for  transporting  coal  from  Duluth  to 
Minneapolis  over  the  St  Paul  and  Duluth  road,  and  that  the  local 
rates  for  coal  from  Minneapolis  to  the  designated  stations  westward 
<and  southward  are  also  reasonable,  it  is  impossible  that  a  through 
rate  from  Duluth  to  the  same  stations  which  does  ii^ot  exceed  the 
aggregate  of  these  two  rates  can  be  unreasonable.  We  cannot  as- 
sent to  this  proposition.  The  practice  of  railways  in  this  country  is 
almost  nniyersaUy  to  the  contrary,  and  a  through  tariff  is  almost 
always  fixed  at  a  less  sum  than  the  aggregate  of  local  tariffs  be- 
tween near-by  stations  upon  the  same  road.  Doubtless  the  fixing 
of  a  lower  through  tariff  is  dictated  largely  by  a  desire  of  each 
road  to  get  as  much  mileage  as  possible  from  its  patrons,  as  well 
as  by  an  effort  to  meet  competition  over  other  lines  doing  business 
between  the  same  termini;  bn^  in  addition  to  this  there  is  an  in- 
creased cost  of  local  business  over  through  business  in  the  addi- 
tional fuel  consumed  and  the  Increased  wear  upon  the  machinery 
of  each  train  inyolved  in  stopping  at  every  station.  These  facts 
were  noticed  by  Mr.  Justice  Brewer  In  the  opinion  of  the  court 
in  Chicago  etc.  R.  B.  Co.  y.  Tompkins,  176  U.  S.  167,  20 
&up.  Ct  Rep.  336,  in  which  he  makes  the  following  observations: 
*Take  a  single  line  of  one  hundred  miles,  with  ten  stations.  One 
train  starts  from  one  terminus  with  through  freight  and  goes  to 
the  other  without  stop.  A  second  train  starts  with  freight  for 
each  intermediate  station.  The  mileage  is  the  same.  The  amount 
of  freight  hauled  per  mile  may  be  the  same;  but  the  time  taken  by 
the  one  is  greater  than  that  taken  by  the  other.  Additional  fuel  is 
consumed  at  each  station  where  there  is  a  stop.  The  wear  and 
tear  of  the  locomotive  and  cars  from  the  increased  stops  and  in 
shifting  cars  from  main  to  side  tracks  Is  greater;  there  are  the 
wages  of  the  employes  at  the  intermediate  stations,  the  cost  of  in- 
surance, and  these  elements  are  so  varying  and  uncertain  that  It 
would  seem  quite  out  of  reach  to  make  any  accurate  comparison  of 
the  relative  cost  And  if  this  Is  true  when  there  are  two  separate 
trains,  it  is  more  so  when  the  same  train  carries  both  local  and 
through  freight' 

**We  are  bound  to  recognize  the  fact  that  modern  commerce  is 
largely  carried  on  over  railways  owned  and  operated  by  different 
companies;  that  Congress  in  passing  the  interstate  commerce  act 
assumed  the  power  to  determine  the  reasonableness  of  joint  tariffs 
as  applied  to  connecting  lines  between  the  several  states  (Cincin- 
nati etc.  R.  R.  Co.  V.  Interstate  Commerce  Commission,  162  U.  S. 
Am.  St  B«p.,  Vol  JLXXXIX.— 34 
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184,  16  Sup.  Ct  Rep.  700,  6  Int  Com.  Rep.  891),  and  that,  It  thtf 
power  of  the  state  commission  were  limited  to  the  tariffs  of  a 
single  road,  it  would  be  wholly  inefficacious  in  a  large  number,  if 
not  in  a  majority,  of  cases— in  fact,  that  the  whole  purpose  of  the 
act  might  be  defeated.  The  necessities  of  this  case  do  not  require 
us  to  determine  whether  connecting  roads  may  be  compelled  to 
enter  into  contracts  as  between  themselves  and  establish  Joint 
rates,  but  so  far  as  applied  to  contracts  already  in  existence  we 
have  no  doubt  of  the  power  of  the  state  to  supervise  and  regulate 
them.  Such  a  contract  for  a  Joint  rate  having  been  in  existence 
when  the  order  of  the  commission  was  made,  we  do  not  think  it 
was  affected  by  the  subsequent  withdrawal  of  the  Minneapolis  an4 
St  Louis  company.  It  may  also  be  said,  in  this  connection,  thai 
In  Wisconsin  etc  R.  R.  Go.  v.  Jacobson,  179  U.  S.  287,  21  Sup.  Ct 
Rep.  115,  we  held  that,  under  this  very  act,  railways  in  Minnesota. 
might  be  compelled  to  make  track  connections  at  the  intersecttona 
of  other  roads  for  transferring  cars  from  the  lines  or  tracks  of 
one  company  to  those  of  another,  as  well  as  for  facilities  for  the  in- 
terchange of  cars  and  traffic  between  their  respective  lines.  The 
case  did  not  involve  the  right  of  the  commission  to  prescribe  Joint 
through  rates  for  the  transportation  of  freight  between  points  on 
their  respective  lines,  but  if  any  Inferences  are  to  be  derived  f^om 
the  opinion,  they  are  in  favor  of  such  right:  See,  also,  Burlington 
R.  R.  Co.  V.  Dey,  82  Iowa,  812,  338,  3  Int  Com.  Rep.  68*,  48  N.  W. 
98.  All  that  we  are  required  to  hold  in  this  case  is  that,  where  a 
Joint  tariff  between  two  or  more  roads  has  been  agreed  upon,  snob 
tariff  is  as  much  within  the  control  of  the  legislature  as  if  It  re- 
lated only  to  transportation  over  a  single  line. 

**2.  The  more  difficult  question  is  that  connected  with  the  reason- 
ableness of  the  rates.  The  presumption  is  that  the  rates  fixed  by 
the  commission  are  reasonable,  and  the  burden  of  proof  is  upon  the 
railroad  companies  to  show  the  contrary:  Dow  y.  Beidelman,  125 
U.  S.  680,  2  Int  Com.  Rep.  56,  8  Sup.  Ct.  Rep.  1028;  Chicago  etc 
R.  R.  Co.  V.  Tompkins,  176  U.  S.  167,  173,  20  Sup.  Ct  Rep.  33& 
Indeed,  the  act  itself  provides,  section  3,  subdivision  C,  *the  rates 
■established  by  said  commission  shall  go  into  effect  within  ten 
days,  •  •  •  •  and  from  and  after  that  time  the  schedule  of  rates  so 
established  shall  be  prima  facie  evidence  in  all  the  courts  of  this 
state  that  such  rates  are  reasonable  through  rates  for  transporta- 
tion of  freight  and  cars  upon  the  railroads  for  which  such  schedule 
shall  have  been  fixed.* 

*'In  fixing  the  through  rates  for  hard  coal  in  carload  lots  tram 
Duluth  to  interior  points  in  Minnesota,  the  commission  set  apart 
to  the  St  Paul  and  Duluth  company  |1  per  ton  of  the  Joint  tarili^ 
and  as  this  was  the  same  amount  which  that  road  had  reoeiTed 
under  the  prior  arrangement,  no  question  is  made  as  to  its  reason* 
ablenet0»  and  no  appeal  was  taken  by  that  road.    The  remainder  of 
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the  Joint  tariff  Is  paid  te  the  Minneapolis  and  St  Lonis  company^ 
plaintiff  In  enor,  which  was  left  to  settle  with  the  other  roads 
Interested  in  the  tariff. 

''▲ecordlng  to  the  tariff  fixed  by  agn^eement  between  the  com* 
panles  prior  to  the  actloo  of  the  commission  a  charge  was  made 
from  Dnloth  to  Hopkins,  nine  miles  from  Minneapolis,  of  11.75,  of 
which  $1  was  paid  to  the  St  Paul  and  Dnlnth  road  (one  hundrecl 
and  sixty  mfles)  and  the  remainder,  seventy-five  cents,  to  the 
Minneapolis  and  St  Loais  road  for  a  transportation  of  nine  miles. 
This  rate  was  gradually  increased  to  stations  beyond  Hopkins  until 
Norwood,  forty  miles  from  Minneapolis,  was  reached,  where  it  was 
fixed  at  |2.!MI.  The  same  rate  was  retained  to  Boyd,  one  hundred 
and  fifty-three  miles  from  Minneapolis.  This  rate  of  |2.50  appears 
to  have  been  a  purely  arbitrary  one,  and  indicates  pretty  clearly^ 
as  observed  by  the  supreme  court,  that  the  defendant  was  either 
carrying  coal  to  Boyd  at  a  loss,  or  was  collecting  too  much  tariff 
per  ton  on  the  same  article  transported  to  Norwood,  although  there 
may  have  been,  as  observed  by  the  court,  commercial  conditions 
which  made  them  necessary.  The  commission  reduced  the  rate  ta 
Hopkins  from  |1.75  to  11.32,  and  to  Norwood  from  $2.50  to  |1.5T» 
gradually  increasing  that  rate  to  Boyd,  where  it  was  fixed  at  $2.48^ 
but  two  cents  less  than  that  fixed  by  the  joint  tariff  theretofore- 
agreed  upon.  The  average  rate  allowed  per  ton  per  mile  to  the- 
Minneapolis  and  St  Louis  road  under  the  tariff  so  fixed  by  thai 
commissioB  was  1.115,  while  the  old  rate  charged  for  this  service' 
was  1.784. 

'This  rate,  fixed  by  the  commission  only  upon  hard  coal  In  cap- 
load  lots,  was  not  met  by  any  showing  that  at  the  rates  fixed  bjr 
the  commission  there  would  be  no  profit  or  an  insufficient  profit 
iq)on  the  coal  so  transported,  but  by  evidence  that  upon  the  hard 
coal  received  from  Duluth  for  the  year  ending  June  30,  1899|» 
2,483  tons,  the  proportion  allotted  to  the  Minneapolis  and  St  Louis 
company  would  be  $3^74.50,  while  if  the  commission's  rates  had 
been  in  effect  for  the  same  rate  this  proportion  would  have  beem 
$2,404.78,  a  loss  of  revenue  for  the  year  of  $1,400.72,  as  shown  mor» 
clearly  by  the  following  table: 
'Total  tons  of  hard  coal  received  from  Duluth  for  year 

ending  June  80,  1899 2,588  tonsi 

M.  &  9t  L.  B.  B.   proportion  on  old  rate^   2,588  tons 

e  $1.50 $3374  6(» 

Had  commissioners'  rates  been  in  effect  for  same  perlodt 

M.  &  St  L.  B.  R.  proportion  would  be 2,404  7S 

liOfls  of  revenue  to  M.  ft  St  L.  R.  B.  for  year $1,400  7# 

^Aa  suggested  by  the  supreme  court  of  the  state,  this  loss  seemae 
to  be  a  trifiing  one  when  we  consider  that  the  total  freight  earn- 
ings on  the  divisions  affected  by  this  order  were  over  $700^000  f os^ 
that  fiscal  year. 
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""The  principal  testimony,  however,  was  intended  to  show  that, 
Yf  the  rate  fixed  by  the  commission  for  coal  in  carload  lots  were 
;applled  to  all  freight,  the  road  wonld  not  pay  its  operating  ex- 
{lenses,  although  in  making  this  showing  the  interest  upon  the 
^i)onded  debt  and  the  dividends  were  Included  as  part  of  the  operat- 
ing expenses.  But  it  also  appears  that  if  the  old  rate  upon  hard 
40oal  in  carload  lots  agreed  upon  by  the  roads  were  adopted  as  an 
diverage  rate  for  all  freights,  the  freight  earnings  of  the  road  would 
liave  been  largely  increased.  This  would  indicate  that  the  rate 
ifixed  for  coal  must  have  been  above  the  average  rate,  although  coal 
Is  classified  as  far  below  the  average. 

''It  is  quite  evident  that  this  testimony  has  but  a  slight,  if  any, 
tendency  to  show  that  even  at  the  rates  fixed  by  the  commission 
-tJiere  would  not  still  be  a  reasonable  profit  upon  coal  so  carried. 
St  was  not  even  shown  that  the  joint  tariff  fixed  by  the  roads 
-themselves  upon  coal  was  not  disproportionately  high  as  compared 
-with  rates  upon  other  articles  or  as  gauged  by  a  proper  classlfica- 
■tlon.  The  dlflculty  with  defendant's  case  is  that  it  made  no  at- 
-tempt  to  show  the  cost  of  carrying  coal  in  carload  lots,  and  that 
<«ven  in  proving  that  the  cost  of  transporting  all  merchandise 
^exceeded  the  rate  fixed  by  the  commission  on  this  coal,  the  interest 
«Qpon  bonds  and  dividends  upon  stock  were  included  in  operating 
•^expenses.  The  propriety  of  the  first  is  at  least  doubtful,  the  im- 
iIMiopriety  of  the  second  Is  plain.  We  do  not  intend,  however,  to 
Intimate  that  the  road  Is  not  entitled  to  something  more  than  operat- 
'tng  expenses.  It  was  shown  that  coal  belongs  to  one  of  the  lowest 
classes  of  freight,  and  this  is  particularly  true  of  the  coal  received 
tfrom  Duluth  at  Minneapolis,  which  was  delivered  at  the  Minne- 
apolis and  St  Louis  company  upon  their  tracks  at  Minneapolis. 
Besides  this,  coal  in  carload  lots  was  a  comparatively  insignificant 
item  of  the  total  freight  carried,  being  but  two  thousand  five  hun- 
idred  and  eighty-three  tons  for  an  entire  year.  True,  it  may  be 
difficult  to  segregate  hard  coal  In  carload  lots  from  all  other  species 
«f  freight,  and  determine  the  exact  cost  to  the  company;  but,  upon 
the  other  hand,  the  commission,  in  considering  a  proper  reduction 
vpon  a  certain  class  of  freight,  ought  not  to  be  embarrassed  by  any 
difficulties  the  companies  may  experience  in  proving  that  the  rates 
are  unreasonably  low.  The  charges  for  the  carriage  of  freight  of 
.different  kind  are  fixed  at  different  rates  according  to  their  classifi- 
cation, and  this  difference,  presumably  at  least,  Is  gauged  to  some 
^extent  by  a  difference  in  the  cost  of  transportation,  as  well  as  tho 
rform,  size,  and  value  of  the  packages  and  the  cost  of  handling 

^them. 

^'Notwithstanding  the  evidence  of  the  defendant  that,  if  the 
Yates  upon  all  merchandise  were  fixed  at  the  amount  imposed  by 
the  commisislon  upon  coal  in  carload  lots,  the  road  would  not  pay 
its  operating  expenses,  it  may  well  be  that  the  existing  rates  upon 


June,  1900.]     State  v.  Minneapolis  etc.  B.  B.  Co.        63S 

other  merchandise,  which  are  not  disturbed  by  the  commission,  ma^ 
be  sufficient  to  earn  a  large  profit  to  the  company,  though  it  may? 
earn  little  or  nothing  upon  coal  in  carload  lots.  In  Smyth  t.. 
Ajnes,  169  U.  S.  466,  18  Sup.  Gt  Rep.  418,  we  expressed  the  opiniom 
that  the  reasonableness  or  unreasonableness  of  rates  prescribed  by 
a  state  for  the  transportation  of  persons  or  property  wholly  within 
its  limits  must  be  determined  without  reference  to  the  interstate? 
business  done  by  the  carrier,  or  the  profits  derived  from  it,  but  ft: 
by  no  means  follows  that  the  companies  are  entitled  to  earn  the- 
same  percentage  of  profits  upon  all  classes  of  freight  carried.  lit 
often  happens  that,  to  meet  competition  from  other  roads  at  par- 
ticular points,  the  companies  themselves  fix  a  disproportionately^ 
low  rate  upon  certain  classes  of  freight  consigned  to  these  points^. 
The  right  to  permit  this  to  be  done  is  expressly  reserved  to  the  in- 
terstate commerce  commission  by  section  4  of  that  act,  notwithi- 
standing  the  general  provisions  of  the  long  and  short  haul  clausev. 
and  has .  repeatedly  been  sanctioned  by  decisions  of  this  courts 
While  we  never  have  decided  that  the  commission  may  compel  sucht 
reductions,  we  do  not  think  it  beyond  the  power  of  the  state  com- 
mission to  reduce  the  freight  upon  a  particular  article,  provided^ 
the  companies  are  able  to  earn  a  fair  profit  upon  their  entire  busf— 
ness,  and  that  the  burden  is  upon  them  to  impeach  the  action  efT 
the  commission  in  this  particular.  As  we  said  in  Smyth  v.  Ames^ 
169  17.  S.  547,  18  Sup.  Ct  Rep.  434:  'What  the  company  is  entitled 
to  ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for 
the  public  convenience.  On  the  other  hand,  what  the  public  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it  for  the  use  or 
a  public  highway  than  the  services  rendered  by  it  are  reasonablj' 
wcMTth.*  The  very  fact  that  the  commission,  while  fixing  the  rate- 
to  Boyd  at  $2.48,  within  two  cents  of  the  amount  theretofore- 
charged  by  the  companies  themselves,  gradually  reduced  that  rate- 
in  proportion  to  the  mileage,  to  Norwood,  where  it  was  fixed  at 
$1.57,  while  the  company  charged  an  arbitrary  rate  of  |2.50  to 
Norwood  and  to  all  the  stations  between  Norwood  and  Boyd,  tends;. 
at  least,  to  show  that  the  rates  were  fixed  upon  a  more  reasonable^ 
principle  than  that  applied  by  the  companies. 

''In  exercising  its  power  of  supervising  such  rates  the  commissioA^ 
to  not  bound  to  reduce  the  rates  upon  all  classes  of  freight,  whlcl^ 
may  perhaps  be  reasonable,  except  as  applied  to  a  particular  article ^ 
and  if,  upon  examining  the  tariffs  of  a  certain  road,  the  commission^ 
to  of  opinion  that  the  rate  upon  a  particular  article,  or  class  or 
freight,  to  disproportionately  or  unreasonably  high,  it  may  reduce* 
such  rate,  notwithstanding  that  it  may  be  impossible  for  the  con»- 
pany  to  determine  with  mathematical  accuracy  the  cost  of  trans- 
portation of  that  particular  article  as  distinguished  from  all  others^ 
Obviously  such  a  reduction  could  not  be  shown  to  be  unreasonable 
■imply  by  proving  that,  if  applied  to  all  classes  of  freight,  it 
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^TTouId  result  In  an  unreasonably  low  rate.  It  sometimes  happens 
thatp  for  purposes  of  ultimate  profit  and  of  building  up  a  future 
Crade,  railways  carry  both  freight  and  passengers  at  a  positive  loss; 
4ind  while  it  may  not  be  within  the  power  of  the  commission  to 
compel  such  a  tariff.  It  would  not,  upon  the  other  hand,  be  claimed 
that  the  railroads  could  In  all  cases  be  allowed  to  charge  grossly 
•exorbitant  rates  as  compared  with  rates  paid  upon  other  roads.  In 
order  to  pay  dividends  to  stockholders.  Each  case  must  be  deter- 
mined by  Its  own  considerations,  and  while  the  rule  stated  in  Smyth 
▼.  Ames,  169  U.  S.  547,  18  Sup.  Ct  Rep.  434,  is  undoubtedly  sound 
as  a  general  proposition  that  the  railways  are  entitled  to  a  fair  re- 
turn upon  the  capital  invested,  it  might  not  Justify  them  in  charg- 
ing an  exorbitant  mileage  in  order  to  pay  operating  expenses.  If 
the  conditions  of  the  country  did  not  permit  it 

""It  is  sufficient,  however,  for  the  purpose  of  this  case,  to  say 
€hat  the  action  of  the  commission  In  fixing  the  rate  complained  of 
«8  to  this  particular  class  of  freight  has  not  been  shown  to  be  so 
unjust  or  unreasonable  as  to  amount  to  a  taking  of  property  with- 
out due  process  of  law,  and  we  therefore  conclude  that  the  Judg- 
ment of  the  supreme  court  must  be  affirmed." 

Bailway  Commission. — ^When  a  railway  commission  has  taken 
:iLny  action  under  a  statute,  every  presumption  is  in  favor  of  the 
miction,  and  the  burden  is  upon  the  party  complaining  to  show  that 
«uch  action  Is  contrary  to  law:  Jacobson  y.  Wisconsin  etc  B.  Ck>.,  71 
Jkf  inn.  519,  70  Am.  St  Rep.  358,  74  N.  W.  898.  The  schedules  of  rates 
fixed  by  the  commissioners,  however,  are  only  prima  facie  evidence 
that  such  rates  are  reasonable:  Barris  v.  Chicago  etc  Ry.  Co.,  102 
Iowa,  375,  71  N.  W.  339,  63  Am.  St.  Rep.  449,  and  see,  further,  the 
«ases  cited  In  the  cross-reference  note  thereto;  and  the  monographic 
aiote  to  San  Diego  Water  Co.  v.  San  Diego,  62  Am.  St  Rep.  289-304. 


STATE  V.  MEGAARDEN. 

[85  Minn.  41,  88  N.  W.  412.] 

JUDICIAL  NOTICE  WILL  BE  TAKEN  that  a  person  pro- 
ceeded against  as  sheriff  held  that  office  for  the  term  prior  to  that 
«tated  in  the  complaint    (p.  536.) 

PUBLIC  OFFICERS,  REMOVAL  OP,  FOR  BflSCONDUCT 
tN  PRIOR  TERMS  OP  OFFICE.— In  a  proceeding  for  the  removal 
•of  a  public  officer  for  misconduct  in  office,  his  acts  of  misconduct 
iln  a  prior  term  may  be  investigated,  especially  if  connected  with 
diets  of  a  similar  character  occurring  in  his  present  term.    (p.  536.) 

PUBLIC  OPFICERr-RIGHT  OF  SUSPENSION,  WHEN  IN- 
OLUDED  IN  THE  RIGHT  OF  REMOVAL.— Under  a  statute  au- 
ithorizing  the  governor,  whenever  it  appears  by  competent  evidence 
ithat  a  public  officer  has  been  guilty  of  malfeasance  or  misfeasance, 
to  remove  him,  after  giving  him  a  copy  of  the  charges  and  stving 
liim  an  opportunity  to  be  heard  in  his  defense,  and  that  the  goy 
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ernor  maj  appoint  special  commissioners  to  take  and  report  testi- 
mony, lie  may,  on  appointing  sucb  commlsslonersi  suspend  the 
officer  during  such  Investigation,    (pp.  639,  640.) 

W.  B.  Douglas^  attorney  general,  W.  J.  Donahover,  assistant 
attorney  genera],  F.  H«  Boardman,  and  0.  L.  Smitb,  for  the 
relator. 

John  A.  Steele  and  A.  Y.  Merrill,  for  the  respondent. 

*^  LOVELY,  J.  Quo  warranto  upon  the  information  of  fhe 
attorney  general  in  behalf  of  the  state  against  Philip  T.  Megaar- 
den,  sheriff  of  Hennepin  county,  to  oust  him  from  the  posses- 
sion of  that  office  during  proceedings  before  the  governor  for 
his  removaL 

Bespondent  demurred  to  the^information,  which  issue  presents 
two  questions:  1.  Are  the  allegations  of  tiie  information  suffix 
dent  to  show  that  the  executive  was  authorized  to  order  an  in* 
.restigation  ^  for  the  removal  of  the  sheriff?  2.  Did  the  or- 
der for  such  investigation  authorize  the  governor  to  suspend  the 
sheriff  during  the  course  of  the  procedure  for  his  removal? 

1.  The  information  alleges  that  respondent  was  elected  sheriff 
of  Hennepin  county  at  the  general  election  of  1900;  that  he 
qnalified  and  entered  upon  the  office  in  January,  1901 ;  that  the 
public  examiner  subsequently  made  an  examination  into  his 
official  affairs  for  the  years  1899,  1900,  and  1901;  that  on 
November  25,  1901,  the  examiner  reported  to  the  governor  that 
the  sheriff  had  made  improper  charges  against  the  county  in 
excess  of  legal  right,  and  had  collected  the  same  on  verified 
claims  presented  to  the  board  of  county  commissioners.  The  ex- 
aminer instituted  a  charge,  based  upon  his  inquiry,  to  the  effect 
that  the  sheriff  was  guilty  of  all  the  acts,  matters,  and  things 
set  out  and  specified  in  such  report.  The  governor,  on  Novem- 
ber dOth,  following,  caused  a  notice  to  be  served  upon  the  sheriff, 
which  is  made  a  part  of  the  information,  and  appointed  three 
commissioners  to  hear  evidence  and  report  within  a  time  fixed 
therein  for  the  purpose  of  determining  whether  the  sheriff  should 
be  removed  from  office. 

It  is  claimed  that  by  the  statements  in  fhe  report  of  fhe  publio 
examiner  it  does  not  appear  that  the  alleged  acts  of  malfeasance 
occurred  during  respondent's  present  term  of  office.  This  claim 
rests  npon  the  conceded  fact  that  there  is  no  positive  arerment 
in  the  information  that  JiiegBLBjAea  was  sheriff  previous  to  Janu- 
ary 1^  1901.    It  is  only  neoessaiy  to  say  with  reference  to  this 
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claim  thai  Ihe  office  of  sheriff  has  long  been  deemed  in  this 
conntry  so  important  that  such  officer  will  be  recognized  in  all 
the  courts  of  his  state,  and  his  appointment  or  retirement  f  Kwn 
office  need  not  be  proved.  Hence  this  court  will  take  judicial 
notice  that  respondent  was  holding  such  office,  as  the  fact  was, 
for  the  term  previous  to  1901 :  1  Jones  on  Evidence,  sec.  109, 
and  cases  cited. 

It  was  further  insisted  for  respondent  that  a  county  officer 
cannot  be  investigated  in  removal  proceedings  for  acts  of  mis- 
conduct committed  previous  to  the  term  when  he  is  holding 
office.  We  cannot  hold  this  contention  well  taken  in  this  case. 
Many  charges  by  the  public  examiner  relating  to  the  term  previ- 
ous to  the  sheriff's  incumbency,  set  forth  in  the  information, 
are  of  the  ^^  same  nature  as  one  sj)ecific  act  occurring  during 
his  present  term,  and  it  is  further  stated  therein  that  large  sums 
of  money  illegally  collected  during  the  previous  years  are  still 
retained  by  him.  We  have  no  doubt  that  the  presentation  of  un- 
founded claims  for  services  by  a  sheriff  to  the  county  board  for 
allowance  which  had  been  collected  during  a  previous  term  and 
retained  into  a  succeeding  one,  particularly  if  such  course  of 
malversation  had  been  knowingly  and  willfully  continued  for  a 
considerable  period,  as  alleged  in  this  information,  would  amount 
to  official  misconduct  which  would  justify  his  removal  from 
office.  While  we  ought  not  to  hold  that  Ihe  strict  rules  which 
apply  to  pleadings  in  courts  of  justice  must  prevail  in  removal 
proceedings  before  the  governor,  enough  should  undoubtedly  be 
made  to  appear  to  show  that  the  officer  to  be  investigated  has 
been  guilty  of  malfeasance  or  nonfeasance  in  the  performance  of 
his  official  duties.  Without  entering  into  details,  we  are  satis- 
fied from  the  facts  set  forth  the  complaint  of  the  public  exam- 
iner, including  the  facts  in  his  report,  was  sufficient  to  authorize 
the  action  of  the  executive  in  ordering  an  investigation. 

2.  The  governor  acted  upon  the  complaint  of  the  examiner, 
appointed  a  commission  as  provided  in  General  Statutes  of  1894, 
section  894,  and  fixed  a  time  for  the  return  of  their  report  He 
also  made  an  order  suspending  the  sheriff  during  the  proceed- 
ings for  removal,  of  which  due  notice  was  given,  but  respondent 
has  ever  since  continued  in  possession  of  the  office  in  defiance  of 
the  order  of  suspension.  Whether  he  was  right  or  wrong  in  this 
respect  is  the  important  question  before  us,  involving  the  power 
of  the  governor  to  make  the  order  of  suspension. 

No  doubt  such  power  is  conferred  where  the  proceedings  are 
to  remove  a  county  treasurer*    It  is  explicitly  given  by  statute  i 
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Laws  1881,  c  108;  Gen.  Stats.  1894,  sec.  904  et  seq.  Can  it 
be  exercised  in  the  case  of  a  sherifiE  ?  The  answer  to  this  ques- 
tion disposes  of  this  controversy. 

It  was  urged  in  behalf  of  the  state  that  under  Laws  of  1878, 
chapter  83,  section  3  (Gen.  Stats.  1894,  sec.  412),  the  power 
was  conferred  upon  the  governor  to  suspend  a  county  oflScer 
upon  the  report  of  facts  by  the  public  examiner  justifying  that 
course.  A  careful  examination  of  this  **  statute  has  not  satis- 
fied the  court  that  such  power  is  authorized  therein.  While  it 
may  have  been  thought  sufficient  to  vest  that  authority  in  the 
executive,  such  purpose  is  so  obscurely  expressed  that  we  prefer 
not  to  rest  our  conclusions  upon  its  provisions.  The  importance 
of  protecting  the  interests  of  the  state  in  this  respect  will  un- 
doubtedly receive  the  attention  it  deserves  from  the  commission 
for  revision  and  the  next  legislature.  If  such  power  was  in- 
tended in  that  law  to  apply  to  sheriffs,  it  should  have  been 
clearly  expressed,  and  not  left  open  to  doubt. 

Provisions  for  the  removal  of  county  officers  other  than  treas- 
urers are  to  be  found  in  General  Statutes  of  1894,  chapter  9, 
which,  excluding  therefrom  the  provisions  for  the  suspension 
and  removal  of  county  treasurers,  is  the  law  as  it  has  been  in 
force  ever  since  the  revision  of  1866.  Chapter  9,  relating  to 
^'Resignations,  Vacancies,  and  Removals,*'  defines  how  vacan- 
cies inay  occur;  then  provides  the  method  for  removal  from 
office  of  certain  officials  (among  them  the  sheriff)  "whenever 
it  appears  ....  by  competent  evidence*'  that  either  of  such 
officers  has  been  guilty  of  "malfeasance  or  nonfeasance*'  in  the 
performance  of  official  duties,  first  giving  to  such  officer  a  copy 
of  the  charges,  and  an  opportunity  to  be  heard  in  his  defense: 
Cten.  Stats.  1894,  sec.  893.  It  further  provides  for  the  ap- 
pointment of  special  commissioners  by  the  governor,  who  shall 
act  under  oath,  and  proceed  to  take  the  testimony  of  each  wit- 
ness, and  report  the  same  fully  and  impartially  within  the  time 
required  by  the  appointment  of  the  commission:  Gen.  Stats. 
1894,  sees.  894-896. 

The  course  of  practice  thus  outlined,  while  not  as  complete 
as  it  might  have  been  made,  clearly  authorizes  the  governor  to 
institute  the  proceedings  for  removal,  and  upon  the  report  of  the 
commission  to  remove  or  absolve  the  investigated  official.  Such 
proceedings  are  commenced  upon  the  institution  of  the  proceed- 
ings. They  are  terminated  by  removal  of  the  official  or  dis- 
missal of  the  charges  against  him.  No  right  to  suspend  is 
given  in  express  terms.    If  such  power  exists,  it  must  be  im- 
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plied;  hence  the  question  still  remains^  Can  the  goyemor,  upon 
the  ordering  of  the  commifision^  suspend  the  officer  dniing  the 
investigation? 

While  the  right  to  remove  nnder  the  lav  of  sister  ifates  is  in 
many  instances  conferred  by  statutes  quite  similar  to  ours,  yet 
the  '^  authorities  in  respect  to  the  incidental  right  to  suspend 
pending  the  hearing  are  meager  and  unsatisfactory.  We  have 
been  referred  to  several  cases  by  counsel  for  respondent,  but 
found  them  of  little  assistance. 

The  best  considered  case  relied  upon  by  counsel^  in  which  it 
has  been  held  that  the  power  of  suspension  was  not  an  incident 
to  the  power  of  removal,  is  Gregory  v.  Mayor  etc  of  New  York, 
113  N.  Y.  416,  21  N.  E.  119.  In  this  case  an  officer  appointed 
by  the  excise  board  of  the  city  had  certain  supervisory  duties  to 
perform.  He  was  suspended  indefinitely,  without  pay,  by  the 
board  which  had  appointed  and  was  auttiorized  to  expel  or  re- 
move him  from  office.  This  right  existed  without  cause  being 
shown,  charges  made,  or  any  investigation  therefor,  thus  creat- 
ing by  suspension  an  indefinite  vacancy  in  the  office,  whose 
duties  required  constant  and  immediate  service.  This  case  is 
not  in  point  here,  where  the  temporary  vacancy  created  by  the 
suspension  of  a  county  (fficer  is  made,  pending  a  hearing,  which 
may  terminate  in  his  favor,  with  reinstatement  to  the  duties  and 
emoluments  of  the  office.  The  only  value  of  this  opinion  is 
derived  from  the  fact  that  it  was  written  by  a  very  able  jurist, 
who  reviews  the  authorities,  but  distinguishes  them  from  the 
question  now  presented  to  this  court. 

Most  of  the  authorities  cited  for  the  state  are  either  distin- 
guishable from  the  case  before  us  or  go  upon  an  assumption  of 
the  incidental  right  to  suspend  without  furnishing  such  reasons 
for  its  existence  as  would  render  them  of  paramount  weight  on 
this  review.  The  case  of  State  v.  Peterson,  60  Minn.  239,  52 
N.  W.  655,  was  on  quo  warranto  to  remove  a  county  treasurer, 
conducted  under  Laws  of  1881,  chapter  108  (Gen.  Stats.  1894, 
sees.  909-91^),  which  in  express  terms  provides  for  the  suspen- 
sion of  that  officer  pending  his  removaL  It  was  claimed  for  the 
treasurer  in  that  case  that  the  constitutional  authority  (article 
13,  section  1)  contained  no  provision  for  suspensioiCi ;  hence  that 
suspension  was  not  implied.  The  court  held  that  this  constita- 
tional  grant  of  power  authorized  the  legislature  to  confer  on  the 
governor  not  only  the  right  to  remove  a  county  treasurer,  bnt» 
impliedly,  the  right  to  make  an  ad  interim  suspension  of  such 
officer;  and  on  that  ground  the  statute  was  sustained. 
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^*  It  is  claimed  for  respondent  that  State  t.  Peterson^  50 
Minn.  239,  52  N.  W.  655,  is  not  anthority  in  this  case,  for  the 
reason  that  the  power  to  suspend  is  not  conferred  on  the  ezecu- 
tive  by  any  statute  as  to  any  other  county  officer  than  treasurer. 
While  the  cases  are  distinguishable  in  the  respect  stated,  the  re- 
marks of  Justice  Mitchell  in  State  y.  Peterson,  50  Minn.  239,  52 
N.  W.  655,  criticised  as  obiter,  were  appropriate  to  the  facts  in- 
Tolved,  and  decisive  of  the  claim  that  in  the  absence  of  the  con* 
stitutional  gift  of  power  to  suspend  it  might  be  implied,  yet 
the  reasons  for  the  existence  of  such  implied  power,  as  well  as 
the  references  and  quotations,  are  of  weight  in  disposing  of  the 
question  now  first  raised  in  this  court,  viz.,  whether,  in  the  ab- 
sence of  express  authority  in  a  statute,  it  may  be  held  that  the 
power  to  suspend  is  an  incident  of  the  unquestioned  power  to  re- 
move. A  more  liberal  rule  of  construction  applies  to  the  con- 
stitution than  to  statutes.  The  latter  must  be  more  strictly  con- 
strued; and  we  are  inclined  to  allow  full  weight  to  the  distinc- 
tion made  by  the  respondent  in  this  respect  which  narrows  the 
issue  to  the  question  whether,  under  the  rules  of  construction  ap- 
plicable to  statutes  distinctively,  the  right  to  suspend  during 
proceedings  for  removal,  though  unexpressed  in  the  statute,  is 
incidentaL 

In  the  Peterson  case  the  court  referred  to  the  only  precedent 
we  have  found  directly  in  point  on  this  question,  viz..  State  v. 
Police  Commrs.,  16  Mo.  App.  48,  50.  This  court  in  tiie  Peter- 
son case  quoted  therefrom  with  respect  language  of  such  impor- 
tance to  the  question  here  involved  that  we  take  the  liberty  of 
reproducing  it  on  account  of  its  practical  suggestive  force. 
Premising  that  in  the  Missouri  case  the  right  to  suspend  the 
official  depended  upon  a  power  conferred  solely  by  statute,  that 
court  said:  '^The  suspension  of  an  officer  pending  his  trial  for 
misconduct,  so  as  to  tie  his  hands  for  the  time  being,  seems  to 
be  universally  accepted  as  a  fair,  salutary,  and  often  necessary 
incident  of  the  situation.  His  retention,  at  such  time,  of  all 
the  advantages  and  opportunities  afforded  by  official  position 
may  enable  and  encourage  him  not  only  to  persist  in  the  rebel- 
lious practice  complained  of,  but  also  to  seriously  embarrass  his 
triers  in  their  approaches  to  the  ends  of  justice.  In  the  absence 
of  any  express  limitation  to  the  contrary — and  none  has  been 
shown — we  are  of  opinion  that  in  cases  where  guiltiness  ^^  of 
the  offense  charged  will  involve  a  dismissal  from  office  there  is, 
on  general  principles,  no  arbitrary  or  improper  exercise  of  a 
supervisory  authority  in  a  suspension  of  the  accused  pending  his 
trial  in  due  and  proper  f  orm.*^ 
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The  reasons  stated  in  the  above  case  for  holding  that  the  right 
of  suspension  during  proceedings  for  removal  seem  to  be  so  es- 
sential to  a  complete  and  thorough  investigation  of  an  official 
charged  with  misconduct  as  to  furnish  an  unanswerable  argu- 
ment to  the  claim  of  respondent  that  the  minor  right  to  suspend 
is  not  included  in  the  major  authority  to  remove. 

A  better  illustration  of  the  necessity  of  holding  that  such  in- 
cidental right  exists  cannot  be  made  than  in  the  case  of  an 
investigated  sheriff^  who  as  executive  officer  of  the  county  enjoys 
great  influence,  which  might  readily  extend  to  the  control  of 
papers  absolutely  necessary  to  determine  the  matters  under  in- 
vestigation. He  might,  if  so  disposed,  prevent  the  use  of  other 
evidence  necessary  to  a  fuU  and  a  fair  hearing  of  the  charges 
against  him.  If  the  alleged  acts  of  misconduct  were,  as  they 
might  supposedly  be,  made  the  grounds  of  inquest  by  the  grand 
jury  upon  which  further  proceedings  woxdd  depend,  it  is  easy  to 
see  how  he  would  have  a  deep  interest  in  withholding  or  permit- 
ting use  of  means  that  would  result  in  just  and  effectual  prose* 
cution;  and,  if  he  might  hold  the  office  until  removed  by  the 
governor,  a  trial  of  an  indictment  against  him  might  be  made 
useless  in  various  ways  by  the  exercise  of  his  power  and  influence 
in  the  court  where  such  trial  would  be  conducted,  as  well  as  in 
the  investigation  by  the  commissioners.  It  may  be  said  that 
it  is  a  great  hardship  to  an  accused  official  to  be  deprived  of  his 
fees  and  emoluments  before  actual  removal;  but  the  answer  to 
this  suggestion  is  that  he  takes  the  office  and  retains  it  cum 
onere,  and  must  accept  its  burdens  with  its  benefits. 

It  ought  not,  therefore,  to  be  held  that  the  unquestionable 
power  to  remove  should  be  so  handicapped  by  an  interpretation 
of  the  statute  as  to  defeat  the  very  object  it  seeks  to  attain. 
Presumably  the  chief  executive  of  the  state  will  act  upon  an 
exalted  sense  of  justice  and  high  considerations  of  duty,  and 
only  in  cases  where  strong  reasons  exist  for  exercising  the  power 
of  suspension  will  impose  unnecessary  burdens  upon  the  accused 
official  after  a  sufficient  ^^  review  of  the  reasons  upon  which 
that  power  is  to  be  exercised. 

The  order  to  suspend  should  not  prejudice  the  respondent  in 
any  way.  He  is  entitled  to  a  fair  hearing,  with  all  the  presump- 
tions of  innocence  and  good  intentions  in  his  favor.  These 
ought  to  continue  until  the  termination  of  the  investigation  and 
the  final  action  of  the  governor,  but  we  are  compelled  to  adopt 
the  view  that,  to  gi've  the  power  of  riemoval  practical  effect,  it 
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mnst  be  left  to  ezecatire  discretion  and  judgment  to  direct  a 
temporary  suspension  of  the  official,  as  ordered  in  this  case. 
Let  the  writ  of  ouster  issue  as  prayed  for. 


BemoTal  of  Officers.— The  removal  of  public  officers  tyy  a  gOT- 
eruor  under  the  authority  of  statutes  and  constitutions  Is  consid- 
ered in  Attorney  General  v.  Jochlm,  00  Mich.  858,  41  Am.  St  Rep. 
606,  68  N.  W.  611;  Trimble  y.  People,  19  Colo.  187,  41  Am.  St  Rep. 
236,  34  Pac.  981.  Power  vested  In  a  mayor  to  remove  from  office 
for  neglect  of  duty  or  misconduct  in  office  is  a  special  power  to  be 
construed  strictly:  State  v.  SuUlvan,  58  Ohio  St  504,  65  Am.  St  Rep. 
781,  51  N.  E.  4a  See,  also,  Parrish  v.  St  Paul,  84  Minn.  426,  87 
Am.  St  Rep.  874,  87  N.  W.  1124. 


EOBINSON  T.  BLAKEB. 

[85  Minn.  242,  88  N.  W.  846.1 

USURY.— A  PRINCIPAL  WHO  AUTHORIZES  AN  AGENT 
TO  MAKE  A  LOAN  to  a  certain  party  for  a  specified  amount  can- 
not avoid  the  effect  of  his  agent* s  conduct  whether  known  or  un- 
known to  him,  in  exacting  a  bonus  for  making  the  loan,  and  if 
such  bonus  and  the  interest  agreed  to  be  paid  exceed  the  amount 
allowed  by  law,  the  transaction  is  tainted  with  usury,    (p.  643.) 

S.  F.  White^  Frank  F.  Price,  and  Price  &  Spear^  for  the  ap- 
pellants. 

C.  L.  Pratt,  for  the  respondent. 

*«  LOVELY,  J.  This  is  a  suit  by  plaintiflf  and  wife  ?o  re- 
strain the  foreclosure  of  a  mortgage  upon  the  ground  that  it 
was  given  to  secure  a  usurious  loan  of  money.  A  note  was  made 
by  plaintiff  Robinson  to  defendant  Blaker  for  five  hundred  dol- 
lars, but  whatever  money  was  loaned  in  fact  came  from  defend- 
ant Sims,  and  was  furnished  through  Blaker.  In  his  answer 
Sims  alleges  that  Blaker  had  theretofore  agreed  to  guarantee  to 
Sims  any  and  all  loans  Blaker  might  make  for  him,  and  that,  if 
Blaker  exacted  or  received  any  illegal  amount  for  making  such 
loans,  it  was  so  received  without  knowledge  or  sanction  of  Sims. 
The  action  was  contested  solely  against  Sims,  Blaker  being  in 
default. 

There  is  very  little  controversy  over  the  facts.  Plaintiff  de- 
sired to  procure  the  loan  of  a  sum  of  money  to  enter  one  hun- 
dred and  twenty  acres  at  the  government  land  office  under  the 
'^tLmber  and  stone  acf    He  had  a  talk  with  Blaker,  who  said 


542  American  State  Reports,  Vol.  89.  [MIxul 

that  he  coxQd  get  him  the  money^  and  at  the  proper  time  did 
furnish  what  was  needed  at  the  land  office  to  enable  plaintiff  to 
make  the  entry  and  pay  all  expenses  in  so  doing.  Bobinson'a 
account  of  the  transaction  with  Blaker  is  not  controverted*  He 
received  no  more  than  four  hundred  dollars^  but  gave  a  note 
for  five  hundred  dollars^  secured  by  mortgage  to  Blaker  on  the 
land  so  entered^  for  the  face  of  the  note^  for  one  year,  at  ten  per 
cent.  There  can  be  no  doubt  that,  as  between  plaintiffs  and  de- 
fendant Blaker,  the  transaction  was  usurious,  or  that  Blaker 
obtained  security  for  a  loan  for  one  hundred  dollars  more  than 
the  amount  which  Robinson  received.  Sims  denies  that  he 
knew  anything  of  the  usurious  bonus,  but  says  that  he  had 
turned  over  to  Blaker  for  Robinson  the  full  sum  of  five  hundred 
dollars.  The  connection  between  Blaker  and  Robinson  thus 
becomes  the  important  element  in  establishing  the  responsibility 
of  Sims  for  the  acts  of  his  agent,  upon  which  the  trial  court  held 
that  while  Sims  made  the  loan  through  Blaker,  who  acted  for 
him,  the  loan  was  not  unlawf  uL 

Sims  was  asked  on  his  examination  if  he  had  ever  loaned  any 
money  to  the  plaintiff  Robinson.  He  answered  that  he  had, 
but  gives  only  this  one  instance,  and  states  that  Blaker  asked 
him  for  the  loan  for  Robinson,  when  he  (Sims)  said  he  would 
loan  Robinson  five  hundred  dollars  if  the  claim  was  all  right — 
if  it  was  good  security.  Blaker  ***  then  said,  '*I  will  guarantee 
it  as  all  right."  Sims  then  replied,  "I  will  furnish  the  money .*' 
Sims  states  that  he  had  a  previous  talk  with  Robinson  about 
loaning  him  the  money;  that  Robinson  then  wanted  five  hundred 
dollars,  but  that  he  never  authorized  Blaker  to  charge  a  usurious 
bonus.  Robinson  denies  having  any  conversation  about  the  loan 
with  Sims. 

The  court  found  that  Blaker,  at  the  instance  and  request  of 
plaintiffs,  loaned  to  them  a  certain  sum  of  money,  and  received 
as  consideration  for  the  furnishing  of  such  sum  one  hundred 
dollars,  in  addition  to  the  ten  p^  cent  interest  on  the  loan ;  that 
Blaker  thereafter  took  a  note  and  mortgage  covering  the  land 
described  in  the  complaint,  to  secure  the  payment  of  the  same — 
the  note  and  mortgage  being  made  to  Blaker,  and  immediately 
assigned  to  Sims.  It  was  further  found  by  the  court  that  the 
money  so  loaned  through  Blaker  was  the  personal  property  of 
defendant  Sims^  and  made  by  and  for  such  defendant;  that  the 
note  and  mortgage  were  made  in  the  name  of  Blaker  pursuant 
to  an  agreement  between  both  defendants  whereby  Blaker  was 
required  to  guarantee  the  loan,  and  for  no  other  purpose;  that 
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Sims  ncTer  gave  Blaker  authority  to  exact  more  than  ten  per 
cent  per  annum  for  the  loan^  and  that  such  additional  sum 
was  exacted  by  Blaker  without  the  knowledge  of  Sima,  who 
never  received  any  portion  of  it,  and  did  not  ratify  such  exac- 
tion; that  plaintiffs  knew  that  the  money  was  not  loaned  to 
them  by  Blaker,  and  that  the  same  was  the  money  of  Sims.  In- 
terwoven in  the  above  facts  so  found  by  the  trial  court  is  this 
further  independent  finding:  '^That  said  Blaker  was  not  at  the 
time  said  note  was  made  the  general  agent  of  said  Sims  for  the 
purpose  of  making  said  loan/^  The  court,  upon  these  findings 
of  fact,  as  a  conclusion  of  law,  finds  ''that  said  transaction  was 
not  usurious,''  and  ordered  judgment  against  the  plaintiffs. 

It  is  imposaibley  upon  concededly  correct  principles,  to  hold 
that  the  principal  who  authorizes  his  agent  to  make  a  loan  to 
a  certain  party  for  a  specific  amount  can  avoid  the  effect  of  his 
agenfs  conduct,  whether  the  same  is  known  or  unknown  to 
him.  In  a  well-considered  case  in  this  court/ it  has  been  held 
that,  where  a  general  agent  has  authority  to  make  loans  for  his 
principal  with  money  intrusted  for  that  purpose,  the  assumption 
in  such  case  ^^'^  ought  to  be  that  what  the  agent  assumed  to  do 
for  the  principal  was  done  by  his  authority,  and,  if  any  facts 
exist  which  would  relieve  him  from  responsibility  from  the  un- 
lawful exactions  of  his  agent,  he  ought  to  prove  them :  Lewis  v. 
Willoughby,  43  Minn.  307,  45  N.  W.  439.  It  is  claimed  that, 
upon  proper  findings,  such  facts  as  would  relieve  the  principal 
from  the  usurious  exaction  of  his  agent  were  established  here. 
But  tiie  case  at  bar  is  distinguishable  from  previous  cases  in 
this  court  referred  to  in  the  opinion  last  cited,  where  the  agent 
was  merely  intrusted  with  money  to  loan  at  legal  interest  to 
unknown  parties,  and  exacted  a  bonus  for  himself  as  a  condi- 
tion of  making  the  loan,  without  the  knowledge  or  authority 
of  tiie  principal,  who  never  ratified  the  act,  nor  derived  anj| 
benefit  therefrom. 

It  would  seem  from  the  finding  of  the  court  in  this  case  thai 
the  defendant  Blaker  was  not  the  general  agent  to 'make  the 
loan ;  that  the  learned  trial  court  relieved  the  principal  because 
he  did  not  know  of  the  exaction  of  Blaker,  derived  no  benefits 
therefrom,  and  never  ratified  the  same.  But  it  was  also  found 
that  Sims  knew  that  the  money  was  to  go  to  Bobinson,  the  pur« 
pose  for  which  it  was  intended,  and  was  informed  by  Blaker  of 
the  specific  amount  desired  by  plaintiffs,  and  daims  to  have 
famished  that  definite  sum.  There  is  no  charm  in  the  use  of 
the  words  ''general  agenV^  regardless  of  the  particular  facts  in* 
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volved,  which  will  relieve  the  principal  of  the  nnauthorized  acta 
of  his  middleman.  The  specific  characteristics  of  this  loan^  as 
found  by  the  court  and  admitted  by  the  defendant  Sims,  should 
not  permit  the  latter  to  relieve  himself  of  the  acts  of  Blaker; 
for  where  a  principal  intrusts  a  definite  sum  of  money  to  an 
agent,  to  be  loaned  to  a  known  person,  merely  leaving  the  de- 
tails of  the  transaction  to  such  agent,  he  will  be  held  responsible 
for  his  acts,  and  charged  with  knowledge  of  his  conduct.  The 
rule  referred  to  in  the  cases  cited  in  Lewis  v.  Willoughby,  43 
Minn.  307,  45  N".  W.  439,  adopted  to  protect  an  innocent  prin- 
cipal as  against  fraud  practiced  upon  him  by  his  own  agent, 
cannot  be  extended  to  cover  this  case.  To  do  so  woxdd  violate 
the  general  principles  of  the  law  of  agency,  and  abrogate  the 
rule  of  respondeat  superior,  as  well  as  permit  an  available 
method  by  which  the  usury  laws  could  be  defeated  with  im- 
punity. 

^^  While  we  cannot,  upon  the  findings  of  fact,  sustain  the 
conclusions  of  law  adopted  by  the  learned  trial  court,  we  are 
unwilling,  in  view  of  the  obscure  and  somewhat  contradictory 
nature  of  such  findings,  as  interpreted  by  the  evidence,  in  the 
respects  stated,  to  order  judgmenjb  absolute  for  the  plaintiffs, 
but  we  are  of  the  opinion  that  justice  will  best  be  subserved  by 
another  trial  of  all  the  issues  involved. 

It  is  therefore  ordered  that  the  judgment  of  the  trial  court 
be  reversed,  and  a  new  trial  granted. 


TTsoxy. — ^A  loan  negotiated  by  an  agent  for  both  parties,  and  bear- 
ing legal  Interest  on  its  face,  is  not  rendered  usurious  by  the  act  of 
the  agent  in  taking  a  commission  note  for  his  services  payable  to 
the  lender,  thus  raising  the  total  interest  above  the  legal  rate, 
provided  tlie  lender  neither  authorizes  nor  ratifies  the  act  of  the 
agent:  Richards  v.  Purdy,  90  Iowa,  602,  48  Am.  St  Rep.  45a  58 
N.  W.  886.  But  if  the  lender,  when  making  the  loan*  knows  that 
a  bonus  or  commission  is  being  paid  to  his  agent  for  services  not 
rendered  to  the  borrower,  and  that  such  payment  increases  tbe 
cost  of  the  loan  beyond  the  amount  allowed  by  law,  the  lender  is 
deemed  a  guilty  participant  in  a  usurious  transaction:  See  tbe 
monographic  note  to  Bank  of  Newport  v.  Ck)ok,  46  Am.  St  Rep.  196. 
See,  In  this  connection,  West  v.  Bquitable  Mortgage  Co.,  112  Ga* 
377,  81  Am.  St  Rep.  69,  87  S.  B.  867;  McNeely  v.  Ford,  103  Iowa« 
606»  04  Am.  St  Rep.  196,  72  N.  W.  672. 
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KELLY  ▼.  STEVENSON. 

[86  Minn.  247,  88  N.  W.  739.1 

WILL  OP  WOMAN,  WHEN  NOT  REVOKED  BY  HER 
SUBSEQUENT  MARRIAGE.— Under  a  statute  providing  that  a 
married  woman  may  devise  and  dispose  of  property  by  her  last  will 
In  writing,  and  make,  alter,  or  revoke  the  same  in  like  manner  as 
if  nnmairied,  the  will  of  a  woman  is  not  revoked  by  her  subsequent 
cnarriage.    (p.  547.) 

B.  W.  Smithy  for  the  appellant. 

F.  N.  Hendriz  also  filed  a  brief  in  behalf  of  parties  interested. 

Smith  ft  Smith  and  Harold  Harris,  for  the  respondents. 

Cohen,  Atwater  ft  Shaw  also  filed  a  brief  in  behalf  of  par-^ 
ties  interested* 

*^  STABT,  C.  J.  On  August  16, 1890,  Christine  Brickson, 
an  unmarried  woman,  and  a  resident  of  the  city  of  Minneapolis, 
this  state,  duly  executed  her  last  will.  Thereafter,  and  on  Janu- 
ary 7, 1899,  she  intermarried  with  the  appellant  herein,  and  con* 
tinned  to  reside  in  Minneapolis  until  July  29,  1900,  when  she 
died.  There  was  no  issue  of  the  marriage.  Her  will  was  ad- 
mitted  to  probate  by  the  decree  of  the  probate  court  of  the 
county  of  Hennepin,  and  the  appellant  appealed  from  the  de- 
cree to  the  district  court,  which  afiBrmed  it.  The  appellant 
then  made  a  motion  for  a  new  trial,  and  appealed  to  this  court 
from  an  order  denying  his  motion. 

Such,  briefly  stated,  is  the  record  in  this  case,  and  the  sole 
question  ^^  for  our  consideration  is  whether  the  will  of  a  sin- 
gle woman  is  revoked  by  her  subsequent  marriage  by  virtue  of 
General  Statutes  of  1894,  section  4430,  which  reads  thus:  ^^No 
will  nor  any  part  thereof  shall  be  revoked,  unless  by  burning, 
tearing,  canceling  or  obliterating  the  same,  with  the  intention 
4>f  revoking  it,  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  direction,  or  by  some  will,  codicil  or  other  writing, 
aigned,  attested  and  subscribed  in  the  manner  provided  for  the 
execution  of  a  will;  provided,  that  nothing  contained  in  this 
section  shall  prevent  the  revocation  implied  by  law  from  subse- 
quent change  in  the  condition  or  circumstances  of  the  testator .'' 

At  common  law  the  marriage  of  a  woman  revoked  her  will 
previously  made,  imless  the  right  to  dispose  of  her  property  dur^ 
ing  coverture  was  reserved  by  her  by  an  antenuptial  marriage 
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settlement^  for  the  reason  that  a  married  woman  had  no  testa- 
mentary capacity,  and  her  incapacity  to  make  a  valid  will  pre- 
vented her  from  altering  by  a  codicil,  or  a  new  will,  or  in  any 
manner,  a  will  made  before  marriage.  Her  marriage  destroyed 
her  testamentary  capacity  and  the  ambulatory  character  of  her 
antenuptial  will;  hence  the  common  law  necessarily  implied  a 
revocation  of  her  will  from  her  subsequent  marriage,  otherwise 
her  pre-existing  will  would  be  an  unalterable  disposition  of  her 
property. 

This  rule  of  the  common  law  was  in  force  in  this  state  by 
virtue  of  the  statute  as  to  the  revocation  of  wills  by  implication 
until  March  6,  1869,  for  the  reason  that  prior  to  that  date 
married  women  had  no  absolute  testamentary  capacity,  but  only 
a  qualified  capacity,  depending  on  the  will  of  the  husband,  as 
provided  by  Bevised  Statutes  of  1851,  chapter  53,  section  1, 
and  Gtenercil  Statutes  of  1866,  chapter  47,  section  1,  which,  so 
far  as  here  material,  read  as  follows :  ^^Any  married  woman  may 
devise  and  dispose  of  any  real  or  personal  property  held  by  her, 
or  to  which  she  is  entitled  in  her  own  right,  by  her  last  will 
and  testament  in  writing,  and  may  alter  or  revoke  the  same  in 
like  manner  as  if  she  was  immarried;  provided,  that  no  such 
will,  alteration  or  revocation  shall  be  of  any  validity  withont  the 
consent  of  the  husband  of  such  married  woman,  in  writing,  an- 
nexed  to  such  will,  alteration  or  revocation,  and  attested  and 
subscribed,  and  to  be  proven  and  recorded  in  like  manner  as 
a  last  will  and  testament  ia  required  to  be  witnessed,  proven  and 
recorded.*' 

**•  The  legislature,  however,  by  an  act  approved  March  6, 
1869,  expressly  repealed  this  proviso  (see  Laws  1869,  c.  61,  sec 
1),  and  thereby  placed  married  women  and  married  men  upon  a 
basis  of  equality  as  to  testamentary  capacity  by  giving  to  the 
former  the  same  absolute  testamentary  capacity  as  if  she  were 
tmmarried.  The  mere  fact  of  the  marriage  of  a  man  does  not  now, 
tind  never  did  at  common  law,  revoke  his  will  previously  made: 
Bulett  V.  Carey,  66  Minn.  327,  61  Am.  St.  Eep.  419,  69  N.  W. 
SI.  Why,  then,  should  marriage  revoke  the  antenuptial  will  of 
a  woman,  and  not  that  of  a  man,  now  that  she  retains  unim* 
paired  by  her  marriage  her  testamentary  capacity  precisely  as 
a  man  does?  Why,  in  view  of  this  equality  of  testamentary 
capacity  and  of  legal  personality  of  married  men  and  women, 
should  it  be  held  that  if  a  married  man  dies  without  issue,  leav- 
ing  a  will  made  before  his  marriage,  his  widow  shall  have  only 
ao  much  of  his  estate  as  the  law  secures  to  her  in  cases  wher« 
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the  IiTisbaiid  dies  testate^  but^  if  the  wife  dies  under  similar  cir- 
cumstances^ her  husband  shall  take  the  whole  of  her  estate,  not- 
withstanding her  pre-existing  will? 

The  only  answer  which  is  or  can  be  made  to  these  questions 
is  that  the  common-law  rule  that  marriage  revoked  a  woman's 
will  previously  made  is  still  a  part  of  the  law  of  this  state.  But 
the  reason  upon  which  this  rule  ,was  based  no  longer  exists  in 
this  state;  hence^  the  rule  itself  ought  to  cease^  in  accordance 
with  the  maxim  of  the  common  law  that,  when  the  reason  of  any 
particular  rule  or  law  ceases,  so  does  the  law  itself.  Accord- 
ingly, it  has  been  held  in  other  states  having  statutes  similar  to 
our  own,  as  to  the  testamentary  capacity  of  married  women,  that 
the  will  of  a  feme  sole  is  not  revoked  by  her  marriage,  for  the 
reason  that  the  rule  of  the  common  law  to  the  contrary  has  been 
rendered  inapplicable  by  the  statute  giving  to  her  absolute  testa- 
mentary capacity:  In  re  Ward's  Will,  70  Wis.  261,  6  Am.  St 
Bep.  174,  35  N.  W.  731 ;  Noyes  v.  Southworth,  55  Mich.  173,  64 
Am.  Rep.  359,  20  N.  W.  891 ;  Fellows  v.  Allen,  60  N".  H.  439,  49 
Am.  Bep.  328;  In  re  Hunt,  81  Me.  275,  17  Atl.  68;  Morton  v. 
Onion,  45  Vt  146 ;  In  re  TuUer^s  WiU,  79  111.  99,  22  Am.  Sep. 
164;  Webb  v.  Jones,  36  N*.  J.  Eq.  163.  See,  also,  Colcord  v, 
Conroy,  40  Fla.  97,  23  South.  661. 

In  each  of  the  states  of  Wisconsin,  Michigan,  New  Hampshire, 
and  Maine  the  statutory  provision  as  to  the  revocation  of  wills 
by  ^'^  implication  is  substantially  the  same  as  in  our  own 
state,  and  the  courts  of  those  states,  in  the  cases  we  have  cited, 
have  held  in  opinions  clear  and  convincing  that  the  common-law 
rule  as  to  the  effect  of  the  marriage  of  a  woman  upon  her  pre- 
existing will  is  rendered  inapplicable  by  the  statutes  giving  to 
married  women  unqualified  testamentary  capacity.  The  other 
cases  cited  also  fully  support  this  proposition.  In  fact,  the 
courts  in  all  jurisdictions  where  the  question  has  arisen  have  so 
held  with  practical  unanimity  upon  the  ground  that,  the  reasons 
for  the  rule  of  the  common  law  having  ceased  to  exist,  the 
rule  itself  also  ceased.  The  case  of  Swan  v.  Hammond,  138 
Mass.  45,  52  Am.  Bep.  256,  however,  is  a  notable  exception,  for 
in  that  case  it  was  held  that  the  marriage  of  a  woman  revoked 
her  will,  notwithstanding  a  statute  giving  to  married  women 
testamentary  capacity.  Neither  the  doctrine  nor  the  reason  of 
that  decision  has  been  accepted  by  the  courts  whose  decisions 
we  have  cited.  Nor  are  we  willing  to  follow  it,  notwithstand- 
ing our  great  respect  for  the  court  which  gave  it>  for  it  is  not 
in  harmony  with  the  letter  or  spirit  of  our  statutes  as  to  the 
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equality  of  men  and  women  with  reference  to  testamentary 
capacity  and  property  rights. 

Upon  principle  and  the  great  weight  of  judicial  authority  we 
must  hold  that  the  marriage  of  a  woman  in  this  state  does  not 
revoke  her  antenuptial  will  unless  the  question  is  foreclosed  by 
the  decision'  of  this  court  in  the  case  of  Hulett  ▼.  Carey,  66 
Minn.  327,  61  Am.  St.  Rep.  419,  69  N.  W.  31.  It  is  here 
claimed  by  the  appellant  that  the  logic  of  that  decision  neces- 
sarily leads  to  the  conclusion  that  the  common-law  rule  as  to 
the  effect  of  marriage  upon  a  woman's  existing  will  is  still  in 
force  in  this  state.  It  is  true  that  language  is  used  in  the  opin- 
ion in  that  case  indicating  that  courts  ought  to  be  very  conserva- 
tive in  holding  that  a  rule  of  the  common  law  is  abrogated  when- 
ever the  reason  upon  which  it  is  based  ceases  to  exist.  But  it 
was  not  held  that  a  common-law  rule  can  be  abrogated  or  ren- 
dered inapplicable  only  by  an  express  act  of  the  legislature;  on 
the  contrary,  the  opinion  expressly  states :  ''We  do  not  wish  to 
be  understood  as  intimating  that  no  condition  of  legislation 
upon  the  subject  of  the  rights  of  married  women  in  the  estates 
of  their  husbands  would  effect  by  implication  a  change  of  the 
^*^  common-law  rule*'  that  the  will  of  a  man  is  not  revoked  by 
his  subsequent  marriage  alone,  but  only  by  his  marriage  and 
birth  of  issue. 

The  question,  then,  before  the  court  was  whether  our  statute 
making  the  wife  the  heir  of  the  husband  in  case  he  died  leaving 
no  issue  modified  this  common-law  rule,  so  that  marriage  alone 
would  now  revoke  his  will.  It  was  urged  in  support  of  the 
claimed  modification  that,  inasmuch  as  a  widow  may  now  in- 
herit from  her  husband,  therefore,  marriage  alone  effects  the 
same  change  in  the  condition  of  circumstances  of  the  husband 
as  was  effected  under  the  common-law  rule  by  his  marriage  and 
the  birth  of  issue.  But  the  court,  in  view  of  the  main  reason 
upon  which  the  rule  was  based,  and  of  the  very  liberal  provision 
made  by  statute  for  the  widow  independently  of  any  act  of  her 
husband,  held  that  the  fact  that  the  wife  was  the  heir  of  the 
husband  in  certain  contingencies  did  not  so  change  the  common- 
law  rule  that  his  marriage  alone  woxdd  revoke  by  implication 
his  will — that  is,  the  court  refused  to  make  a  new  rule.  It  ia  to 
be  noted  that  the  court  did  not  hold  that  the  reason  for  the 
common-law  rule  had  ceased  to  exist,  and,  regardless  of  that 
fact,  refused  to  give  effect  to  the  maxim,  ''CSessante  ratione." 
On  the  contrary,  the  court  based  its  decision  in  part  up<m  the 
continued  existence  of  the  reason  for  the  rule,  and  held  that  in 
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▼iew  of  sacli  reason  and  the  yeiy  libieral  statutory  provisions 
secnring  to  the  widow  absolute  property  rights  in  her  hnsband^s 
estate^  she  did  not  occupy^  within  the  meaning  of  the  rule^  the 
same  position  as  issue  would;  henoe,  the  rule  was  not  modified 
by  the  statute  making  her  a  contingent  heir  of  her  husband* 

Again,  the  Hulett  case  is  further  dijfferentiated  from  this 
case  by  the  fact  that  the  abrogation  in  this  state  of  the  common- 
law  rule  here  invoked  by  the  appellant  does  not  alone  depend 
upon  an  application  of  the  maxim,  '^Cessante  ratione.^'  The 
legislature,  by  Laws  of  1869,  chapter  61,  section  1,  expressly  re- 
pealed the  proviso  to  General  Statutes  of  1866,  chapter  47,  sec- 
tion 1,  which  expressly  deprived  a  married  woman  of  all  in- 
dependent testamentary  capacity.  Now,  it  was  not  the  marriage 
itself  which  at  common  law  revoked  a  woman^s  will ;  it  was  not 
the  mere  fact  that  she  had  ceased  to  be  a  maid,  and  had  become 
a  wife;  but  her  testamentary  incapacity  incident  to  her  mar- 
riage was  the  destroying  ^'^  power  which  worked  that  result, 
for  by  the  common  law  such  result  could  be  avoided,  and  her 
testamentary  capacity  preserved,  by  an  antenuptial  agreement 
reserving  to  her  the  power  to  dispose  of  her  separate  property  as 
if  sole:  Bradish  v.  Gibbs,  3  Johns.  Ch.  523.  Therefore,  when 
the  legislature  expressly  repealed  the  statute  which  then  only 
prevented  married  women  from  having  the  same  testamentary 
capacity  as  they  had  before  marriage,  it  by  necessary  implica- 
tion repealed  the  common-law  rule,  and  preserved  to  them  their 
testamentary  capacity,  exactly  as  an  antenuptial  agreement 
would  have  done  at  common  law.  If  the  subsequent  marriage 
of  a  woman  does  not  revoke  her  will  where  her  testamentary 
capacity  is  reserved  to  her  by  an  antenuptial  agreement,  neces- 
sarily the  same  result  follows  when  the  statute  expressly  con- 
tinues such  capacity  unimpaired  by  her  marriage. 

It  also  foUows,  for  the  reasons  stated,  that  this  case  is  not 
ruled  by  the  Hulett  case,  except  that  it  is  conclusive  against  the 
claim  of  the  appellant  that  the  fact  that  the  husband  is  now 
the  contingent  heir  of  his  wife  makes  the  marriage  of  a  woman 
such  a  change  in  her  condition  or  circumstances  as  to  revoke 
her  existing  will  by  implication  of  law.  We  therefore  hold  that 
the  will  of  a  woman  is  not  revoked  by  her  subsequent  marriage. 

Order  affirmed. 


Will.— The  marriage  of  a  woman  does  not  revoke  her  wfll.  If  her 
oommon-law  disabilities  in  respect  to  the  disposition  of  hor  prop- 
erty have  been  removed  by  statute;  In  re  Will  of  Lyon,  96  Wis.  8S&, 
65  Am.  St  Bep.  52,  71  N.  W.  882;  monographic  note  to  Oraham  v. 
Bnrdi,  28  Am.  St  Rep.  86& 
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STATE  V.  JUSTUS. 

[85  Minn.  279,  88  N.  W.  759.1 

CONSTITUTIONAL  LAW— STATUTE  VOID  IN  PABT.— If 
any  part  of  an  act  Is  valid,  the  whole  does  not  become  inyalld  be- 
cause a  portion  of  it  is  so  considered,    (p.  550.) 

STATUTES.— THE  TITLE,  "An  act  to.  prohibit  the  practice 
of  blacklisting  and  the  coercion  and  influencing  of  employes  by 
their  employers,"  is  sufficient  to  support  a  statute  declaring  that 
no  company,  corporation,  or  partnership  shall  authorize,  permit,  or 
allow  any  of  its  or  their  agents,  nor  shall  any  of  Its  or  their  agents 
blacklist  any  discharged  employ^,  or  by  word  or  writing  seek  to 
prevent,  hinder,  or  delay  such  discharged  employ^  or  any  employ^ 
who  may  have  voluntarily  left  such  company's  or  penon's  service 
from  obtaining  employment    (pp.  551,  552.)      * 

CONSTITUTIONAL  LAW.— -A  STATUTE  APPLICABLE 
TO  ALL  MEMBERS  OF  A  CLASS  is  not  invalid  because  limited 
to  that  class,  where  the  acts  declared  unlawful  are  peculiar  to  it 
<p.  552.) 

CONSTITUTIONAL  LAW.— A  STATUTE  PROHIBITING 
BLACKLISTING  of  discharged  employes,  or  employes  who  have 
voluntarily  left  the  service  of  their  employers,  and  the  seeking  by 
employers  to  prevent  the  obtaining  of  employment  from  others, 
must  be  construed  as  applying  only  to  employes  who  have  not  been 
discharged  for  cause,  or  who  have  left  their  employment  while  in 
good  standing,  and  is  tiierefore  constitutionaL    (pp.  552,  553.) 

Habeas  corpus  issued  by  the  supreme  court  to  the  sheriff  of 
Bamsej  counl^  on  the  relation  of  Albert  Scheffer. 

Morphy^  Ewing  &  Bradford^  for  the  relator. 

W.  B.  Douglas,  attorney  general,  T.  E.  Kane,  county  attor- 
ney, and  0.  H.  O'Neil,  assistant  county  attorney,  for  the  re- 
spondent. 

^'^  LEWIS,  J.  The  relator  was  arrested  under  a  criminal 
warrant  issued  out  of  the  municipal  court  of  the  city  of  St 
Paul  upon  the  complaint  of  one  William  Harvey,  which  charged 
that  the  relator,  as  the  agent  of  Scheffer  ft  Bossum,  a  copart- 
nership, by  whom  he  had  been  employed^  and  which  employ- 
ment he  had  voluntarily  left,  did  wrongfully,  willfully,  and  un- 
lawfully seek  to  prevent  and  hinder  the  complainant  from  ob- 
taining work  with  another  firm. 

The  impriBonment  is  claimed  to  be  unlawful  for  the  follow- 
jjjg  S80  reasons :  That  Laws  of  1895,  chapter  174,  is  unconsti- 
tutional, because  it  contravenes  the  provisions  of  section  2, 
article  1,  section  27,  article  4,  and  sections  33  and  34,  article  4, 
of  the  state  constitution,  and  the  provisions  of  the  fourteenth 
amendment  of  the  federal  constitution. 


Jan.  1902.]  State  v.  Juatub.  651 

The  title  to  Laws  of  1896,  chapter  174,  reads  as  follows :  *'Aii 
act  to  prohibit  the  practice  of  blacklisting  and  the  coercing 
and  influencing  of  employes  by  their  employers." 

Section  1  prohibits  the  combination  of  two  or  more  employ- 
ers of  labor  for  the  purpose  of  interfering  with  or  preventing 
any  person,  either  by  threats,  promises,  or  blacklisting,  from 
procuring  employment.  Section  2  reads  as  follows:  "No  com- 
pany, corporation  or  partnership  in  this  state  shall  authorize, 
permit  or  allow  any  of  its  or  their  agents  to,  nor  shall  any  of 
its  or  their  agents  blacklist  any  discharged  employ^  or  em- 
ployes, or  by  word  or  writing  seek  to  prevent,  hinder  or  restrain 
such  discharged  employ^  or  any  employ^  who  may  have  volun- 
tarily left  such  company's  or  person's  service  from  obtaining 
employment  from  any  other  person  ot  company.'* 

Section  3  prohibits  employers  from  requiring  their  employes 
not  to  join  or  become  members  of  labor  organizations,  as  a  con- 
dition of  their  employment.  Section  4  declares  a  violation  of 
the  act  a  misdemeanor. 

The  complaint  under  consideration  was  drawn  with  special 
reference  to  the  provisions  of  section  2,  and  if  that  section, 
standing  alone,  without  reference  to  the  provisions  of  section  3, 
may  be  considered  valid,  then  it  will  be  unnecessary  to  deter- 
mine the  validity  of  the  latter  section;  and  inasmuch  as  the 
case  does  not  depend  upon  the  validity  of  section  3,  we  deem 
it  wise  not  to  enter  into  a  discussion  of  the  propositions  urged 
by  relator.  Under  the  decisions  of  this  court  the  act  may  be 
considered,  in  reference  to  its  constitutionality,  without  regard 
to  the  provisions  of  section  3.  In  other  words,  if  any  part 
of  the  act  is  valid,  the  whole  does  not  become  invalid  because 
a  portion  of  it  is  so  considered :  Reimer  v.  Newel,  47  Minn.  237, 
49  N.  W.  865 ;  Simard  v.  Sullivan,  71  Minn.  517,  74  N.  W.  280. 

Excluding  section  3,  then,  is  the  title  suggestive  of  the  sub- 
ject matter  ^®*  of  the  act,  which  is  the  coercing  and  influencing 
pf  employes  by  their  employers?  The  object  is  to  prohibit 
such  coercion  and  influence.  Conceding  that  the  word  "black- 
list," as  used  in  the  title,  has  no  well-deflned  meaning  in  the 
law,  either  by  statute  or  judicial  expression,  the  general  under- 
standing of  the  term  is  that  it  has  reference  to  the  practice 
of  one  employer  presenting  to  another  the  names  of  employes 
for  the  purpose  of  furnishing  information  concerning  their 
standing  as  employes,  and,  so  understood,  it  may  have  reference 
to  the  subject  of  influencing  or  coercing  employes  or  employers. 
Section  2  deals  with  the  question  of  an  employer  influencing 
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or  coercing  the  actions  of  an  employ^  who  voluntarily  leavet^ 
his  employ^  and  is  therefore  within  the  subject  suggested  by 
the  title.  But  it  is  urged  that  section  2  is  objectionable  to  the 
provisions  of  the  constitution  upon  the  ground  that  it  is  class 
or  special  legislation,  having  application  only  to  corporations 
or  partnerships,  as  distinguished  from  individual  employers. 
This  argument  is  based  upon  the  omission  from  the  first  part 
of  the  section  of  the  word  '^person.''  While  true  that  word  is 
omitted  from  the  first  part  of  section  2,  yet  it  is  used  in  the 
next  to  the  last  line  in  such  connection  that  it  becomes  neces- 
sary either  to  drop  the  word  out  of  the  section  entirely,  or  to 
supply  it  in  connection  with  the  words  ''company/*  "corpora- 
tion/' or  ''partnership.*'  Section  1  has  reference  to  all  em- 
ployers, without  regard  to  whether  they  are  corporations,  part- 
nerships, or  individuals.  So  with  sections  3  and  4,  where  the 
word  "person^*  is  used. 

It  was  evidently  not  the  intention  of  the  legislature  to  dis- 
criminate in  section  2  against  an  individual  employer,  when  the 
other  sections  of  the  act  are  plainly  made  applicable  to  indi- 
viduals. Employers,  as  distinguished  from  employ^,  do  not 
constitute  a  class,  within  the  constitutional  prohibition.  Those 
acts  which  are  declared  unlawful  by  the  statute  are  peculiar  to 
employers  of  labor.  The  act,  being  applicable  to  all  members 
of  the  class,  is  not  invalid  because  limited  to  that  class :  Came- 
ron V.  Chicago  etc.  By.  Co.,  63  Minn.  384,  65  N.  W.  652.  We 
therefore  hold  that  section  2  of  the  act  applies  to  individuals 
as  well  as  to  companies,  corporations,  and  partnerships,  and 
is  not  class  legislation. 

28S  Again,  it  is  insisted  that  an  employer  of  labor  has  the 
natural  right,  under  the  constitution,  state  and  federal,  to  give 
such  advice  and  information  as  he  desires  with  respect  to  his 
employte,  whether  they  have  been  discharged  for  cause  or  with- 
out cause,  or  whether  they  have  voluntarily  left  the  employ- 
ment. This  leads  to  a  consideration  of  what  the  offense  is,  at 
set  forth  by  the  provisions  of  section  2.  An  employ^  who  volun- 
tarily leaves  his  employment  is  one  who  has  the  right  to  do  so. 
He  violates  no  contract  obligations.  Presumably,  he  is  an  em* 
ploy6  in  good  standing,  and  leaves  because  it  is  to  his  advaa- 
tage  so  to  do;  and  if  he  seeks  employment  elsewhere  he  is 
entitied  to  the  presumption  that  his  reputation  as  an  emploffr 
has  been  unharmed  by  the  fact  of  his  leaving.  The  faet  that 
such  an  employ^  voluntarily  abandons  his  employment  does  not 
give  the  employer  a  right  to  prejudice  his  emi^oymait  dsewhersL 
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TTnder  such  drcnmstances^  a  commuiucation  designed  to  pre- 
yent  such  employment  is  presumably  a  reflection;  upon  the 
standing  of  the  employ^. 

It  is  no  answer  to  say  that  the  employer  may  have  cause  for 
making  such  communication;  that  it  may  be  to  the  advantage 
of  the  new  employer^  and  for  the  mutual  advantage  of  all  such 
employers,  to  have  notice  of  the  character  of  the  employ^.  If 
there  is  any  valid  reason  for  such  communication,  it  would  be 
available  only  as  a  matter  of  defense.  The  act  does  not  at- 
tempt to  interfere  with  the  right  of  an  employer  to  discharge 
an  employ^  for  cause  or  without  cause.  It  does  not  seek  to 
prohibit  an  employer  from  communicating  to  other  employers 
the  nature  and  character  of  his  employes,  when  the  facts  would 
be  for  their  interest  While  such  interference  by  an  employer 
is  not  expressly  characterized  as  malicious,  that  intent  is  neces- 
sarily implied.  It  is  the  purpose  of  this  law  to  protect  em- 
ployes in  the  enjoyment  of  those  natural  rights  and  privileges 
guaranteed  them  by  the  constitution,  viz.,  the  right  to  sdl  their 
labor  and  acquire  property  thereby.  The  act  is  valid,  and  the 
conviction  must  be  sustained. 

Therefore  the  writ  is  quashed,  and  the  relator  is  remanded 
to  the  custody  of  the  sheriff  of  Eamsey  county. 


On  the  Blacklistlxig  of  Employes,  see  Hundley  y.  LoulsYllle  etc. 
R.  R.  Co.,  105  Ky.  162,  88  Am.  St.  Rep.  298,  48  S-  W.  429;  New  York 
etc  R.  R.  Co.  V.  SchafPer,  65  Ohio  St.  414,  87  Am.  St  Rep.  628,  62 
N.  B.  1036;  Hebner  y.  Great  Northern  Ry.  Co.,  78  Minn.  289,  79 
Am.  St  Rep.  887,  80  N.  W.  1128;  Missouri  Pac.  Ry.  Co.  v.  Rich- 
mond, 73  Tex.  568,  15  Am.  St  Rep.  794,  11  S.  W.  555. 

Part  of  a  Statute  may  be  Void  and  another  part  Yalld:  Sinking 
Fund  Commrs.  v.  George,  104  Ky.  260,  84  Am.  St  Rep.  454,  47  S.  W. 
779;  State  v.  Santee,  111  Iowa,  1,  82  Am.  St  Rep.  489,  82  N.  W. 
445;  Noll  V.  People,  187  111.  587,  58  N.  B.  616,  79  Am.  St  Rep.  238, 
and  cases  dted  In  tbe  cross-reference  note  thereto. 

ClaBS  Legislation  Is  constitutional  if  the  statutes  are  general  in 
their  application  to  the  class  at  which  they  are  aimed,  and  the  dis- 
tinction is  not  arbitrary,  but  based  on  public  policy:  See  the  mono- 
graphic note  to  State  y.  Bllet,  21  Am.  St  Rep.  785;  State  y.  Broad- 
belt  89  Md.  565,  73  Am.  St  Rep.  201,  43  Atl.  771;  Lasher  y.  People, 
183  lU.  226»  75  Am.  St  Rep.  103,  55  N.  B.  663.  But  such  legisla- 
tion must  extend  to  and  embrace  equally  all  persons  who  are  or 
who  may  be  in  the  like  situation  or  drcumstances,  and  the  classifi- 
cation must  be  natural  and  reasonable,  not  arbitrary  or  capricious: 
State  V.  Garbroski,  111  Iowa,  496,  82  Am.  St  Rep.  524,  82  N.  W. 
959;  Bailey  v.  People,  190  ni.  28,  83  Am.  St  Rep.  116,  60  N.  B.  98. 

The  Title  of  Statutes,  in  respect  to  their  sufficiency  within  the 
constitutional  requirements,  is  considered  in  the  monographic  notes 
to  Bobel  v.  People,  64  Am.  St  Rep.  70-107;  Crookston  y.  County 
Commrs.,  79  Am.  St  Rep.  456^86;  Lewis  v.  Dunne,  86  Am.  St  Repw 
267-279. 
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CITY  OP  ST.  PAUL  v.  BRIGGS. 

[85  Minn.  290,  88  N.  W.  984.] 

DEFINITION.— A  PEDDLER  is  a  small  retaU  dealer  who 
carries  his  merchandise  with  him,  traveling  from  place  to  place  and 
from  house  to  house,  exposing  his  goods  for  sale,  and  selling  and 
delivering  them  to  consumers  rather  than  to  dealers,    (p.  555.) 

PEDDLERS,  WHO  ARE  NOT.— ONE  WHO  SOLICITS  OR- 
DERS FROM  DEALERS  for  future  delivery,  or  sells  by  sample, 
whether  in  his  own  behalf  or  as  agent  of  a  wholesaler,  cannot  be 
held  to  be  a  peddler,    (pp.  555,  556.) 

MUNICIPAL  CORPORATIONS  —  POWER  TO  MAKE 
DEFINITIONS.— Under  a  statute  purporting  to  authorize  a  munic- 
ipal corporation  to  define,  restrain,  regulate,  and  license  peddlers, 
it  is  not  at  liberty  to  adopt  such  definitions  as  it  may  choose  with- 
out regard  to  the  ordinary  meaning  of  the  words.  Its  power  of 
definition  must  be  confined  within  reasonable  bounds  and  limited 
to  the  generally  accepted  meaning  and  scope  of  the  law  relating  to 
the  subject.  Hence,  one  who,  as  the  agent  of  wholesale  dealers, 
makes  periodical  trips  to  a  city  with  a  wagon-load  of  supplies,  sell- 
ing them  to  dealers,  and  who  neither  sells  to,  nor  takes  orders 
from,  consumers,  cannot  be  convicted  of  peddling,  although  the 
municipality  has  adopted  a  definition  of  that  word  which  includes 
the  acts  committed  by  him.    (p.  557.) 

Prosecution  and  conviction  for  violating  an  ordinance  of  the 
city  of  St.  Paul  defining  and  prohibiting  peddling  without  a 
license.    The  defendant  appealed. 

Benton  &  Molyneanx,  for  the  appellant. 

James  E.  Markham  and  Thomas  McDermott^  for  the  le^ 
spondent. 

**^  BROWN",  J.  Defendant  was  convicted  in  the  municipal 
court  of  St.  Paul  of  peddling  in  violation  of  the  ordinances  of 
that  city,  and  appeals  from  the  judgment  against  him.  * 

*^*  The  facts  are  as  follows :  J.  H.  Martin  &  Co.  are  whole- 
sale merchants  dealing  in  leather  and  shoemakers'  supplies,  and 
own  and  conduct  a  wholesale  store  in  Minneapolis.  Defendant 
is  an  employ^  or  agent  of  said  Martin  &  Co.,  and  as  such  makes 
periodical  trips  from  Minneapolis  to  St.  Paul  with  a  wagcHk- 
load  of  such  supplies,  selling  and  disposing  of  the  same  to 
shoemakers  and  dealers  in  St.  Paul.  If  any  such  dealers  desire 
to  purchase  articles  which  he  does  not  happen  to  have  with 
him  on  any  such  trip,  an  order  is  taken  therefor,  and  the 
articles  subsequently  delivered.  Defendant  neither  sold  to,  nor 
took  orc^ers  from,  consumers,  but  dealt  wholly  and  entirely  with 
dealers.    There  is  no  controversy  about  the  facts.    On  August 
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21,  1901,  defendant  was  arrested  and  charged  with  peddling 
without  a  license,  in  violation  of  ordinance  2151  of  the  city 
of  St.  Paul,  and  upon  the  foregoing  facts  he  was  convicted  and 
fined. 

Among  the  powers  conferred  upon  the  common  council  of 
the  city  of  St.  Paul  by  its  home-rule  charter,  we  find  the  fol- 
lowing :  ''To  define,  restrain,  regulate,  and  license  hawkers,  ped- 
dlers, porters,  runners,  agents,  and  solicitors  for  common  car- 
riers, hotels,  public  houses,  express  companies,  or  other  estab- 
lishments.*' 

Under  this  power  the  ordinance  in  question  was  enacted,  the 
material  portion  of  which  is  as  follows :  ''Eveiy  person  who  shall 
sell,  or  offer  for  sale,  any  goods,  wares,  fruits,  nuts,  candies, 
groceries, 'provisions,  vegetables,  or  other  articles  of  value,  or 
barter  or  exchange  the  same  at  any  point  or  place  within  the 
city  of  St.  Paul  other  than  upon  land  owned  or  leased  by  said 
person,  or  at  a  store  kept  by  said  person,  or  at  a  stand  at  one 
of  the  public  markets^^  shall  be  deemed,  called  or  known  as  a 
peddler,**  etc. 

The  offense  of  peddling,  or  the  term  "peddler,**  as  defined 
by  the  ordinance,  is  much  broader  and  more  comprehensive  than 
any  of  the  definitions  given  by  the  lexicographers,  or  found  in 
any  of  the  adjudicated  cases.  A  peddler,  within  the  generally 
accepted  meaning  of  the  word,  is  a  small  retail  dealer,  who 
carries  his  merchandise  with  him,  traveling  from  place  to  place, 
and  from  house  to  house,  exposing  his  goods  for  sale  and  sell- 
ing them. 

It  is  said  in  34  American  Law  Register,  569,  in  an  article 
relating  to  this  ^^  subject,  that  there  are  four  elements  re- 
quired to  constitute  a  peddler,  namely :  1.  That  he  should  have 
no  fixed  place  of  dealing,  but  should  travel  around  from  place 
to  place;  2.  That  he  should  carry  with  him  the  wares  he  offers 
for  sale,  not  merely  samples  thereof;  3.  That  he  should  sell 
them  at  the  time  he  offers  them,  not  merely  enter  into  an 
executory  contract  for  future  sale;  and  4.  That  he  should  de- 
liver them  then  and  there,  not  merely  contract  to  deliver  them 
in  the  future.  To  these  should  be  added  a  fifth,  to  the  effect 
that  the  sales  made  by  him  should  be  to  consumers,  and  not 
confined  exclusively  to  dealers  in  the  articles  sold  by  him.  It 
is  generally  held  that,  if  any  one  of  these  elements  be  absent 
from  the  regular  dealings  of  a  vender,  he  is  not  a  peddler, 
whatever  else  he  may  be.  One  who  solicits  orders  from  deal- 
ers for  future  delivery,  or  sells  by  sample,  whether  in  his  own 


556      American  State  Eeports,  Vol.  89.    [Minn. 

behalf  or  as  the  agent  of  a  dealer^  cannot  be  held  to  be  a  ped- 
dler. There  can  be  no  diflference  in  principle  between  a  person 
who  solicits  orders  from  dealers,  and  subsequently  delivers  the 
goods  ordered,  and  a  person  who  makes  the  sale  and  delivery 
one  transaction.  The  fact  that  the  sales  are  to  dealers,  and  not 
to  consumers,  is  the  distinguishing  feature.  An  examination 
of  the  cases  found  in  the  books — ^and  they  are  quite  numerous — 
sustains  this  view  of  the  law:  15  Am.  &  Eng.  Ency.  of  Law, 
291 ;  City  of  South  Bend  v.  Martin,  142  Ind.  31,  41  N.  E.  315, 
29  L.  B.  A.  531,  and  cases  cited  in  note. 

The  only  question  for  determination  in  the  case  at  bar  is 
whether,  under  the  authority  to  define  the  offense  of  peddling, 
the  ordinance  under  consideration,  going,  as  it  does,  far  be- 
yond the  ordinary  definition,  is  valid.  It  is  contetfded  by  the 
prosecution  that,  because  of  the  fact  that  the  city  is  empow- 
ered by  its  charter  to  define  the  offense,  definitions  by  lexi- 
cographers and  others  are  irrelevant,  and  not  controlling,  and 
that  the  city  had  power  to  adopt  a  definition  or  meaning  within 
such  limits  as  its  council  deemed  wise  and  proper.  We  are 
unable  to  adopt  this  contention.  The  charter  of  the  city,  it 
is  true,  authorizes  the  council  to  define  and  restrain  peddlers, 
porters,  and  others ;  but  it  is  clear  that  the  power  to  define  the 
offense  must  be  confined  within  reasonable  bounds,  and  limited 
to  the  generally  accepted  meaning  and  scope  of  the  law  relating 
to  that  subject. 

*®®  It  iB  a  rule  of  general  application  that  the  authority 
given  municipal  corporations  to  enact  ordinances  must  be  con- 
strued strictly  (1  Dillon  on  Municipal  Corporations,  section  91, 
note  2),  and  this  rule  should  apply  with  special  force  to  cities 
authorized  to  form  and  adopt  their  own  charters.  If  a  dty, 
organizing  under  the  constitutional  amendment  empowering 
cities  to  form  their  own  charters,  may  assume  and  clothe  itself 
with  power  to  define  crimes  and  misdemeanors,  it  may  extend 
and  enlarge  the  criminal  laws  of  the  state  to  suit  the  notions 
of  its  council.  There  must,  in  the  nature  of  things,  be  some 
limitation  upon  such  authority;  if  not,  confusion  may  rosnlt. 
Under  authority  to  define  peddling,  the  ordinances  of  one  dty 
might  be  entirely  different  from  those  of  another.  What  wonld 
constitute  peddling  in  St.  Paul  might  not  in  Minneapolis^  or 
in  Duluth.  It  could  not  well  be  said  that,  if  a  dty  was  anthor- 
ized  to  define  petit  larceny,  it  could  go  beyond,  in  doing  so, 
the  definition  of  the  offense  as  known  to  the  law  generally. 
The  exercise  by  municipal  corporations  of  the  delegated  power 
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to  enact  ordinances  must,  therefore,  be  confined  within  the  gen- 
eral principles  of  the  law  applicable  to  the  subject  of  snch 
ordinances.  Any  other  rule  would  confer  upon  municipal  au- 
thorities greater  power  than  was  intended  they  should  possess: 
Mays  ▼.  City,  1  Ohio  St.  268;  Mayor  etc.  v,  Hussey,  21  Ga.  80, 
68  Am.  Dec.  452. 

It  follows  that  the  ordinance  in  question  is  void  in  so  far 
as  it  covers  acts  of  the  character  of  those  shown  to  have  been 
committed  by  the  defendant  in  this  case.  His  conduct  in  sell- 
iiig  goods  as  the  agent  of  wholesale  merchants,  being  confined 
exclusively  to  selling  to  dealers  in  the  articles^  and  not  to  con- 
sumers, does  not  constitute  peddling  within  any  of  the  defini- 
tions found  in  the  books:  State  v.  Fetterer,  65  Conn.  287,  32 
AtL  394;  Standard  Oil  Co.  v.  Commonwealth,  21  Ey.  Law 
Eep.  1339,  65  S.  W.  8;  Village  of  Stamford  t.  Fisher,  140 
N.  Y.  187,  35  N.  E.  600. 

Generally  speaking,  peddlers  are  those  who  travel  about  sell* 
ing  to  consumers,  acting  in  their  own  behalf  and  in  their  own 
interests,  and  are  not,  as  a  rule,  agents  or  employes  of  others, 
though  an  agent  thus  selling  goods  may  come  within  the  law. 
It  is  conceded  in  this  case  that  defendant  did  not  own  the 
goods  or  chattels  he  was  engaged  in  selling;  it  is  conceded  that 
he  was  the  agent  *^  and  employ6  of  the  owners,  who  were 
wholesale  dealers  in  such  articles;  and  it  is  further  conceded 
that  the  sales  by  him  were  to  dealers  and  not  to  consumers,  or 
to  the  public  generally. 

We  are  of  opinion  that  the  city  council  had  no  authority^ 
under  the  power  conferred  by  its  charter,  to  bring  such  a  case 
within  the  law  of  peddling,  and  the  judgment  appealed  from  is 
reversed. 


A  Peddler  Is  an  Itinerant  vendor  of  goods,  who  sells  and  delivers 
the  identical  goods  he  carries  with  him.  One  who  sells  by  sample, 
taking  orders  for  goods  to  be  thereafter  delivered,  and  to  be  paid 
wboUy  or  in  part  upon  subsequent  delivery,  is  not  a  peddler:  State 
▼.  Lee,  113  N.  0.  681,  18  S.  E.  713,  37  Am.  St  Rep.  649,  and  cases 
cited  in  the  cross-reference  note  thereto;  State  v.  Parsons,  124  Mo. 
436,  46  Am.  St  Rep.  467,  27  S.  W.  1102;  State  v.  Moorehead,  42  S.  C. 
212,  46  Am.  St  Rep.  719,  20  S.  E.  544.  A  person  is  not  a  peddler, 
within  the  meaning  of  a  city  ordinance  imposing  a  fine  for  peddling 
goods  without  a  license,  who,  being-  in  the  employ  of  a  resident 
mercantile  establishment,  calls  on  citizens  and  solicits  orders  for 
goods  kept  for  sale  by  it  and  who  usually  carries  samples  with 
him,  although  the  ordinance  declares  such  acts  to  be  peddling: 
Davenport  v.  Rice,  76  Iowa,  74,  9  Am.  St  Rep.  464,  39  N.  W.  191. 
See,  too,  Emmons  v.  Lewistown,  132  XIL  880,  22  Am.  St  Rep.  640^ 
24  N.  B.  6a 
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MATHEWS  V.  LIGHTNEE. 

[85  Minn.  333,  88  N.  W.  992.] 

VENDOR  AND  PURCHASER.— A  TITLE  IS  NOT  UN- 
MARKETABLE where  no  question  of  fact  is  inyolved  and  it  is 
good  as  a  matter  of  law.    (p.  558.) 

JUDGMENT,  CONTINGENT  INTERESTS,  WHEN  BOUND 
BY.— When  the  subject  matter  of  an  action  is  to  determine  the  title 
to  real  property,  if  all  the  parties  are  brought  before  the  court  that 
can  be  brought  before  It,  and  it  acts  properly  according  to  rights 
that  appear,  there  being  no  fraud  or  collusion,  its  decision  is  con- 
clusive as  to  the  state  of  the  title,  and  binds  all  contingent  interests 
in  the  property.  Therefore,  if  a  conveyance  has  been  made  to  G., 
to  hold  during  her  natural  life  without  power  of  alienation^  and  af- 
ter death  to  her  heirs  and  their  assigns  forever,  and  after  the 
death  of  the  grantors  an  action  to  determine  conflicting  claims  of 
title  is  brought  against  G.  and  her  heirs  then  living  and  in  being. 
Judgment  therein  in  favor  of  the  plaintiff  Is  conclusive  of  his  title 
in  fee.  All  other  parties  who  can  at  any  time  claim  a  contingent 
remainder  or  contingent  estate  are  bound,  upon  the  prindpie  of 
representation,  by  the  decree  adjudging  title,    (p.  500.) 

SUIT  TO  QUIET  TITLE,  RULES  OP  EQUITY  APPLICA- 
BLE TO.— The  action  to  determine  conflicting  claims  of  title  au- 
thorized by  the  statutes  of  Minnesota,  though  statutory,  is  sub- 
stantially an  equitable  action,  and,  except  as  otherwise  provided  in 
the  statute,  all  the  ordinary  rules  governing  suits  in  equity  to  quiet 
title  apply  to  such  action.  Including  the  rule  as  to  persons  whom  it 
is  necessary  to  make  parties  in  order  to  bind  contingent  Interests, 
(pp.  560,  56L) 

Durment  &  Moore,  for  the  appellant 
Young  &  lightner,  for  the  respondent. 

***  START,  C.  J.  Action  to  recover  the  sum  of  one  hnn- 
dred  dollars  paid  to  the  defendant  on  account  of  the  purchase 
price  of  a  lot  in  the  city  of  St.  Paul,  which  the  defendant 
agreed  to  convey  to  the  plaintiff,  on  the  ground  that  the  de- 
fendant's title  thereto  is  unmarketable.  The  complaint  sets 
out  in  detail  the  defendant's  title  to  the  lot.  A  general  de- 
murrer to  the  complaint  was  interposed,  and  the  plaintiff  ap* 
pealed  from  the  order  sustaining  it. 

The  question  for  our  consideration  is  whether  the  facts  al- 
leged in  the  complaint  show  that  the  defendant  has  a  good 
marketable  title  to  the  lot.  .  A  title  is  not  unmarketable  where 
no  question  of  fact  is  *^  involved,  and  it  is  good  as  a  matter 
of  law :  Ladd  v.  Weiskopf ,  62  Minn.  29,  64  N.  W.  99.  Hence 
another  form  of  the  question  is:  Do  the  facts  alleged  in  the 
complaint  as  to  the  defendant's  title  justify  the  conclusion  of 
law  that  he  owns  the  lot  in  fee  simple?    The  ultimate  facts 
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here  material  alleged  therein  are  these :  On  Noyember  12^  1859^ 
Mr.  John  B.  Irvine  and  wife,  then  being  the  owners  in  fee  of 
the  lot,  executed  and  delivered  to  their  daughter,  hereafter  re- 
ferred to  as  Mrs.  Gorman,  a  deed  thereof,  wherein  she  was 
designated  as  the  party  of  the  second  part.  The  grantors  in 
the  deed  thereby  sold  and  conveyed  to  the  party  of  the  second 
part  and  her  heirs  the  lot,  ''to  have  and  to  hold  the  same  •  •  •  • 
unto  the  ...  .  party  of  the  second  part  for  and  during  her 
natural  life,  without  power  of  alienation,  and  after  her  death 
to  her  heirs  and  their  assigns   forever.^' 

Mrs.  Oorman  and  her  husband  are  living.  9he  has  only 
one  child,  a  daughter,  who  also  has  but  one  child,  a  daughter, 
who  is  a  minor.  The  grantors,  Mr.  and  Mrs.  Irvine,  died  prior 
to  the  year  1899,  leaving,  them  surviving,  children  other  than 
Mrs.  Gorman,  and  children  of  deceased  children,  who  are  the 
nephews  and  nieces  of  Mrs.  Gorman,  all  of  whom  are  now  liv- 
ing. On  or  about  July  1,  1898,  the  defendant,  claiming  to  be 
the  owner  of  the  lot  by  virtue  of  a  tax  title,  brought  an  action 
of  ejectment  against  Mrs.  Gorman  and  her  husband  to  recover 
possession  thereof,  and  such  proceedings  were  had  in  that  action 
that  on  July  25,  1898,  judgment  was  entered  in  favor  of  the 
plaintiff  therein  for  the  recovery  of  the  possession  of  the  lot. 
Thereafter,  and  on  March  14,  1899,  the  defendant,  then  being 
in  possession  of  the  lot,  brought  an  action  in  the  district  court 
of  the  coimty  of  Bamsey  to  quiet  his  title  thereto  against  Mrs. 
Gorman  and  her  husband,  her  daughter,  and  her  granddaughter. 
The  action  was  in  form  one  to  determine  adverse  claims  to  real 
estate,  as  provided  by  Gkneral  Statutes  of  1894,  chapter  75. 
The  court  duly  acquired  jurisdiction  of  all  of  the  defendants 
in  that  action,  and  on  Jxme  28,  1899,  judgment  was  duly  en- 
tered therein  adjudging  that  none  of  the  defendants  had  any 
right,  title,  estate,  or  interest  in  or  lien  upon  the  lot,  but  thaA 
the  defendant  herein  was  the  sole  owner  thereof. 

*^*^  The  defendant  claims  that  by  virtue  of  this  judgment 
his  title  to  the  lot  is  perfect,  for  the  reason  that  aU  persons 
who  might  now  or  hereafter  claim  under  the  deed  thereof  to 
Mrs.  Gorman  are  barred  from  all  interest  therein  by  the  judg- 
ment The  plaintiff,  on  the  other  hand,  claims  that  the  deed 
created  a  contingent  remainder  in  the  heirs  of  Mrs.  Gorman; 
hence  until  her  death  it  is  uncertain  who  will  be  entitled  to 
this  remainder. 

Conceding,  without  so  deciding,  that  the  deed  in  question 
^ested  in  Mrs.  Gorman  only  a  life  estate  in  the  lot«  and  ere* 
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Ated  a  contingent  remamder,  as  plaintiff  claims^  sidll  the  dia* 
trict  court  had  power  to  acquire  jurisdiction  over  all  parties 
interested  in  the  contingent  remainder,  and  by  its  decree  de- 
termine their  rights.  This  conclusion  necessarily  follows  from 
the  equity  doctrine  that  the  general  rule  that  only  those  who 
are  parties  to  a  suit  are  affected  by  the  decree  is  subject  to 
the  exception  that,  where  the  subject  matter  of  the  action  is 
the  determination  of  the  title  to  real  estate,  if  all  parties  are 
brought  before  the  court  that  can  be  brought  before  it,  and 
it  acts  on  the  property  according  to  the  rights  that  appear, 
there  being  no  fraud  or  collusion,  its  decision  is  conclusive  as 
to  the  state  of  the  title,  and  binds  all  contingent  interests  in 
the  real  estate.  In  such  a  case  it  is  sufficient  to  bring  before 
the  court  the  first  tenant  in  tail  in  being,  and^  if  there  be  none, 
the  first  person  entitled  to  the  inheritanoe,  and,  if  there  be 
none,  then  the  tenant  for  life;  for  all  other  parties  who  may 
at  any  time  claim  a  contingent  remainder  or  other  contingent 
estate  are  bound,  upon  the  principle  of  representation,  by  the 
decree  adjudging  the  title.  The  rule  is  based  upon  necessity, 
for  it  would  be  intolerable  injustice  if  the  owner  of  real  estate 
could  not  have  his  title  quieted  where  there  was  a  claim  of  an 
outstanding  contingent  remainder  which  might  possibly  vest  in 
persons  not  then  in  being. 

It  is  unnecessary  to  discuss  the  rule  or  cite  authorities  in 
support  of  it,  for  it  is,  and  has  been,  the  settled  law  in  this  state 
since  the  decision  in  the  case  of  Mayall  v.  Mayall,  63  Minn. 
511,  65  N.  W.  942,  which  cannot  be  distinguished  in  principle 
from  the  one  here  under  consideration.  It  only  remains  to 
inquire  whether  the  rule  was  complied  with  in  this  case.  It 
certainly  was  as  to  parties,  for  *^  not  only  was  the  life  tenant 
made  a  party  to  the  action  to  quiet  the  title,  but  also  the  first 
person  entitled  to  the  inheritance  in  case  she  survived  the  life 
tenant,  and  the  second  person  entitled  thereto  in  case  she  sur- 
vived the  life  tenant  and  the  person  first  entitled  to  the  in- 
heritance. 

But  the  plaintiff  claims  that  an  action  to  determine  adverse 
claims  to  real  estate  under  General  Statutes  of  1894,  chapter 
75,  is  a  statutory  action,  and  not  an  equitable  one;  hence  the 
equitable  rule  does  not  here  apply.  Whether  the  statutory  ac- 
tion to  determine  adverse  claims  is  strictly  a  legal  or  equitable 
action  has  never  been  directly  determined  by  this  court:  See 
Bausman  v.  Faue,  45  Minn.  412,  416,  48  N.  W.  13.  It  has, 
however,  been  repeatedly  recognized  by  the  courts  of  this  state 
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as  an  equitable  action  as  distinguished  from  an  action  at  law. 
The  purpose  of  the  statute  in  giving  the  action  is  to  afford  an 
^asy  and  expeditious  mode  of  quieting  title  to  real  estate :  Steele 
▼.  Fish,  2  Minn.  129  (153.)  This  result  is  secured  by  enlarging 
the  power  of  the  court  to  determine  adverse  claims  to  land  and 
to  quiet  the  title  thereto  in  cases  where,  by  the  strict  rules  of 
A  court  of  equity,  no  action  could  be  maintained  to  quiet  title 
and  remove  clouds  thereon.  It  logically  follows  that  the  ac- 
tion, although  a  statutory  one,  is  substantially  an  equitable  one, 
unless  the  issues  made  by  the  answer  and  reply  are  strictly  kgal 
ones,  and  that,  except  as  otherwise  provided  by  statute,  aU  the 
ordinary  rules  governing  suits  in  equity  to  quiet  title  apply  to 
such  action :  IV  Ency.  of  PL  &  Pr.  292.  We  therefore  hold  that 
the  district  court  in  the  action  to  quiet  title  to  the  lot  here  in 
question  acquired  jurisdiction  to  determine  the  title  thereto, 
and  to  bind  by  its  decree  all  interests  or  claims,  whether  con- 
tingent or  otherwise,  therein  or  thereto;  hence  the  defendant's 
title  is  good  as  a  matter  of  law,  and  marketable. 
Order  afiOrmed. 


A  ICarketable  Title  to  land  is  one  of  such  character  as  assures 
to  the  purchaser  the  quiet  and  peaceable  enjoyment  of  the  property, 
free  from  encumbrance:  Barnard  y.  Brown,  112  Mich.  452,  67  Am. 
St  Rep.  432,  70  N.  W.  1038. 

Judgments. — Persons  not  in  being  may  be  bound,  when  they 
come  Into  existence,  by  a  judgment  rendered  against  those  who 
represented  them:  Ridley  y.  Halllday,  106  Tenn.  607,  61  S.  W.  1025, 
82  Am.  St  Rep.  902,  and  cases  cited  in  the  cross-reference  nol^ 
thereto. 


McCORD  V.  SULLIVAN. 

[85  Minn.  344,  88  N.  W.  989.] 

TAX  SALES,  NOTICE  OP.— The  proylsions  of  the  statute 
requiring  notice  to  be  giyen  before  selling  property  tot  taxes  delin-^ 
qnent  thereon  are  mandatory.  In  the  absence  of  snch  notices  giyen 
as  prescribed  by  statute,  the  tax  collector  has  no  power  to  make  a 
sale.    (p.  563.) 

CONSTITUTIONAL  LAW.— CURATIVE  STATUTE  UNDER- 
TAKING TO  HEAL  JURISDICTIONAL  DEFECTS  and  thereby 
to  take  away  yested  rights  are  unconstitutional,    (p.  564.) 

JURISDICTION.— A  PARTIAL  COMPLIANCE  WITH  THE 
STATUTE  AS  TO  JURISDICTIONAL  MATTERS  la  wholly  in- 
effectnal  for  any  purpose,    (p.  565.) 

TAX  SALES,  STATUTES  UNDERTAKING  TO  CURE  DE- 
FBCTS  IN  NOTICES  OP.— A  statute  undertaking  to  make  yalid  tax 
sales,  which  were  yoid  when  made  because  the  notices  of  sale  were 
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not  given  for  the  time  prescribed  by  istatute,  Is  nnconstltatloBal 
and  void,  though  the  legislature  might.  In  advance,  have  anthoriseA 
the  sales  to  be  made  upon  the  notices  actually  given,    (p.  666.) 

Horton  &  Denegre^  for  the  appellant. 

T.  B.  Kane,  county  attorney,  0.  H.  O'lTeill  and  H.  0.  Hanft^ 

assistant  county  attorneys,  for  the  respondent. 

**^  BROWN,  J.  This  action  was  brought  to  quiet  title  to 
certain  real  property  claimed  to  be  owned  by  plaintiff.  Defend- 
ant had  judgment  in  the  court  below,  and  plaintiff  appealed 
therefrom. 

There  is  no  controversy  about  the  facts.  It  appears  that,  in 
^^^  proceedings  to  enforce  the  payment  of  delinquent  taxes  for 
the  year  1894,  in  Bamsey  county,  the  property  in  question, 
which  is  situated  therein,  was  struck  off  and  sold  at  the  tax 
sale  to  the  National  Investment  Company.  A  certificate  of  sale 
was  duly  issued,  and  no  redemption  has  ever  been  made  there^ 
from.  Defendant  has  succeeded  to  the  rights  of  the  iavest- 
ment  company,  and  bases  his  defense  and  right  to  recover  in 
the  action  upon  the  tax  title  thus  acquired. 

Plaintiff  claims  that  the  tax  sale  was  wholly  invalid,  because 
of  the  failure  of  the  county  auditor  to  give  the  notice  required 
by  the  General  Statutes  of  1894,  section  1591.  This  statute 
provides  that  on  the  first  Monday  in  May  of  each  year  the 
county  auditor  shall  sell  all  tracts  of  land  against  which  judg* 
ment  has  been  rendered  for  the  taxes  for  the  preceding  year, 
but  before  making  the  sale  the  auditor  is  required  to  give 
notice  thereof  by  posting  the  same  at  certain  designated  places, 
and  by  the  publication  thereof  for  two  weeks  in  some  news- 
paper published  in  the  county;  the  first  publication  to  be  at 
least  fifteen  days  before  the  date  of  the  sale. 

In  the  proceedings  under  consideration  a  notice  was  given 
pursuant  to  the  statute  by  posting  the  same,  and  the  publican 
tion  thereof  was  attempted;  but  there  was  a  failure  to  comply 
with  the  statute,  in  that  the  notice  was  not  published  the 
requisite  number  of  days  before  the  day  of  the  sale.  This  is 
conceded  by  defendant,  but  it  is  cont^ded  by  him  that  the 
failure  in  tiiis  respect  was  an  irregulariiy  which  was  cured  and 
remedied  by  the  Laws  of  1901,  chapter  105.  This  contention 
presents  the  only  question  in  the  case.  If  the  failure  of  com- 
pliance with  the  statute  in  respect  to  the  notice  of  sale  was 
cured  by  that  act,  defendant  has  title  to  the  property,  and  the 
judgment  appealed  from  diould  be  affirmed.    It  is  contended 
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by  plaintiff  thai  th^  publication  of  the  notice  of  sale  waa  jurift* 
dictional^  and  an  indispenflable  prerequisite  to  the  right  of  the 
auditor  to  make  the  sale^  and  that  the  legislature  had  no  power 
to  cure  his  failure  and  omission  to  comply  with  the  statute. 

Sales  of  property  for  taxes  being  involuntary  as  respects  the 
will  of  the  owner — ^made  in  pursuance  of  statutory  power — the 
general  rule  is  that  all  prerequisite  and  statutory  conditions 
authorizing  the  sale  must  be  strictly  complied  with.  Such  sales 
are  ^^  not  aided  by  presumptions^  except  such  as  are  created 
by  statute,  but  depend  entirely  for  their  yalidity  upon  compli- 
ance with  the  statutes  authorizing  them;  and  the  notice  of  sale 
is  uniformly  held  by  the  courts  as  one  of  the  most  essential 
of  the  statutory  prerequisites.  Personal  service  of  the  notice 
is  not  required,  the  manner  of  giving  it  being  usually  by  pub- 
lication; and  it  is  well  settled  that,  where  that  is  the  mode 
designated  by  the  legislature,  the  language  of  the  statute  au- 
thorizing it  is  mandatory,  and  strict  compliance  therewith  is 
necessary.  The  notice  is  of  an  intended  action  on  the  part  of 
the  authorities,  in  pursuance  of  the  law,  which  may  eventuate 
in  devesting  the  taxpayer  of  his  property.  It  is  intended  for 
his  benefit,  and  he  may  insist  upon  its  being  given  strictly 
in  accordance  with  the  law  requiring  it.  That  the  statute  is 
mandatory,  and  in  consequence  jurisdictional,  was  held  in  Kipp 
▼.  Dawson,  31  Minn.  373,  382,  17  N.  W.  961,  18  N.  W.  96,  in 
which  the  court  said:  '^The  provisions,  so  far  as  time  is  con- 
cerned, which  are  designed  for  his  [the  taxpayer's]  benefit  and 
to  prevent  any  unjust  sacrifice  of  his  property,  are:  1.  The 
two  weeks'  publication  of  the  list  and  notice  of  application 
for  judgment,  so  that  he  may  have  an  opportunity  to  answer 
or  object  to  tiie  entry  of  judgment  if  he  desires;  and  2.  The 
giving  of  the  proper  notice  of  sale  at  the  time  fixed  by  law,  so 
as  to  secure  a  fair  sale.  These,  therefore,  are  mandatory. 
What  the  taxpayer  is  interested  in  is  not  the  exact  date  of  the 
publication  of  the  list,  but  that  he  may  have  the  kind  and  length 
of  notice  provided  by  law — 1.  Before  judgment;  and  then  8. 
Before  sale.*' 

As  we  understand  it,  this  has  alwaya  been  the  rule  in  this 
state.  It  was  so  held  in  Prindle  v.  Campbell,  9  Minn.  197 
(212),  where  the  court  used  the  following  language:  ^The  no- 
tice of  sale  required  by  the  charter  in  this  instance  is  a  matter 
whidi  materially  affects  the  rights  of  parties.  Without  it,  the 
law  eonfers  no  power  on  the  o£Glcer  to  sell  the  land  for  delin- 
quent taxes,  and  the  time  prescribed  by  the  statute  is  essential 
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to  its  validity.  If  the  officer  may  decrease  the  time  of  notice 
one  weeky  he  may  decrease  it  any  other  length  of  time.  We 
«re  of  opinion^  therefore,  that  the  sales  of  land  for  taxes  for 
1858  and  ^^  1859,  under  ^hich  the  plaintiff  claims  title,  are 
fatally  defective,  and  the  conveyances  to  the  plaintiff  in  pursu- 
ance of  them  are  void'*:  See,  also,  Sewall  ▼.  City  of  SL  Paul, 
20  Minn.  459  (511). 

The  rule  was  followed  and  applied  in  Olson  ▼.  Phillips,  80 
Minn.  339,  83  K  W.  189,  where  it  was  held  that  the  statute 
was  mandatory,  and,  if  not  strictly  complied  with,  the  sale 
made  thereunder  is  void  and  of  no  force  and  effect.  The  same 
•doctrine  is  laid  down  in  Cooley  on  Taxation,  second  edition, 
482,  and  cases  cited.  It  was  said  in  Brown  v.  Yeazie,  25  Me. 
359,  that,  in  order  that  a  title  acquired  at  a  tax  sale  may  be 
Talid,  great  strictness  is  required  with  respect  to  a  compliance 
with  the  statutory  provisions  authorizing  the  sale;  in  order  to 
sustain  such  a  title,  the  provisions  of  the  law  preparatory  to 
and  authorizing  the  sale  must  be  punctiliously  complied  with. 
This  case  states  the  rule  a  little  stronger,  perhaps,  than  the  gen- 
^eral  trend  of  authorities  will  sustain;  for  the  rule  does  not 
•apply  or  extend  to  all  the  incidental  proceedings  leading  up  to 
ihe  sale,  but  only  to  such  as  affect  in  a  substantial  way  the  rights 
•of  the  taxpayer.  It  appUes  with  special  force  to  the  notice  of 
such  sale:  Jaggard  on  Taxation,  442;  Sutherland  on  Statutory 
Construction,  sees.  454,  455;  Moulton  v.  Blaisdell,  24  Me.  283; 
Alexander  v.  Pitts,  7  Cush.  503;  Blalock  v.  Oaddis,  33  Miss. 
452 ;  Alden  v.  Mayor  etc.  of  Newark,  36  N.  J.  L.  288. 

It  must  follow  from  these  authorities,  both  of  our  own  and 
other  courts,  therefore,  that  a  proper  notice  of  sale  in  tax  pro- 
ceedings is  jurisdictional,  and  an  indispensable  prerequisite  to 
the  right  to  make  the  sale. 

This  brings  us  to  the  question  of  the  validity  of  the  Laws 
of  1901,  chapter  105.  Statutes  of  this  character  have  been  be- 
fore* the  courts  many  times,  and  the  subject  as  to  their  validity 
is  fully  discussed  in  Coole/s  Constitutional  Limitations,  fifth 
edition,  458.  It  is  there  laid  down  as  a  general  rule  that  ^'if 
the  thing  wanting,  or  which  failed  to  be  done,  and  which  con- 
6titutes  the  defect  in  the  proceedings,  is  something  the  neces^ 
fiity  for  which  the  legislature  might  have  dispensed  with  by 
prior  statute,  then  it  is  not  beyond  the  power  of  the  legislature 
to  dispense  with  it  by  subsequent  statute." 

This,  however,  does  not  authorize  the  passage  of  healing  stat- 
utes ^'^  curing  jurisdictional  defects  whereby  vested  rights  maj 
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be  taken  away.  The  legislature  might,  it  is  true,  have  provided 
a  notice  different  from  that  required  by  section  1591,  supra;: 
but  from  that  it  does  not  follow  that  a  failure  of  compliance 
with  such  a  statute  may  be  cured  by  subsequent  legislation.  A 
partial  compliance  with  the  statute  as  to  jurisdictional  matters 
is  wholly  ineffectual  for  any  purpose  and  the  proceedings  in 
this  case  as  to  the  sale  stand  as  though  no  attempt  had  been 
made  to  sell  the  property  pursuant  to  the  tax  judgment  at  all. 
As  said  in  the  case  of  Kipp  y.  Dawson,  31  Minn.  373,  382,  17 
N.  W.  961,  18  N.  W.  96,  the  taxpayer  is  interested  in  and  en- 
titled to  have  the  kind  and  length  of  notice  provided  by  law-^ 
1.  The  notice  before  judgment;  and  then  2.  The  notice  before 
sale.  He  has  the  right  to  rely  upon  the  notice  being  given,  to 
insist  upon  a  strict  compliance  with  the  statute,  and  may  in- 
voke a  failure  in  that  respect  to  defeat  a  title  arising  in  ^rtue 
of  such  proceedings. 

It  is  true  that  the  legislature  may  cure  irregularities  and  de- 
fects  in  tax  proceedings,  but  that  irregularities  and  defects 
which  go  to  the  jurisdiction  of  the  officers  to  act,  and  affect 
the  substantial  rights  of  the  property  owner,  cannot  be  cured 
fey  subsequent  legislation,  is  thoroughly  settled  by  authorities: 
Cooley  on  Taxation,  second  edition,  302.  As  said  in  Black  on 
Tax  Titles,  section  484 :  "Defects  in  those  [tax]  proceedings,  or 
the  omission  altogether  of  proceedings  which  might  have  been 
originally  dispensed  with,  may  be  cured;  but  if  the  defect  is 
jurisdictional  (that  is  to  say,  if  it  goes  to  the  root  of  the  au- 
thority to  act;  if  it  involves  the  omission  of  a  step  which  the 
legislature  could  not  have  dispensed  with),  •  •  •  •  then  it  is 
beyond  the  reach  of  a  curative  statute.'* 

Under  our  own  decisions,  no  title  or  estate  vested  in  the  pur- 
chaser at  the  tax  sale  in  question,  because  of  the  failure  to  give 
the  necessary  notice.  The  effect  of  the  act  of  the  legislature,  if 
sustained,  will  be  to  infuse  life  and  validity  into  that  which 
without  its  aid  is  wholly  void.  This  the  legidature  has  not  the 
coi^titutional  power  to  do :  Alden  v.  Mayor  etc.  of  Newark,  36 
N.  J.  L.  288 ;  Dever  v.  Comwell,  IQ  N.  Dak.  123,  86  N.  W.  227 ; 
PoTster  v.  Forster,  129  Mass.  669;  Lowry  v.  Mayo,  41  Minn. 
388,  43  N.  W.  78.  Curative  statutes  intended  to  heal  and  cor- 
rect defects  and  omissions  with  respect  to  contracts  between  in- 
dividuals, and  to  effectuate  the  intention  of  the  parties,  ^*  are 
sustained  upon  entirely  different  principles:  Wistar  y.  Foster^ 
46  Minn.  484,  24  Am.  St  Eep.  241,  49  N.  W.  247. 
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That  the  failure  to  give  the  required  notice  of  sale  in  this 
case  was  a  jurisdictional  defect  in  the  tax  proceedings,  and  one 
affecting  the  substantial  rights  of  the  taxpayer,  is,  in  our  judg- 
ment, in  view  of  the  prior  decisions  of  this  court  and  the  au- 
thorities generally,  not  open  to  serious  debate.  And  it  being 
conceded  that  the  statutes  were  not  complied  with,  the  sale  by 
the  auditor  under  which  defendant  claims  title  was  wholly  in- 
valid. 

The  court  below  should  have  ordered  judgment  for  the  plain- 
tiff, there  being  no  controyersy  as  to  the  facts;  and  the  judg- 
ment appealed  from  is  reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  do  so. 


Tax  Sale. — ^The  Notice  of  a  tax  sale  required  by  statate  Is  essen- 
tial to  the  validity  of  the  sale:  Bldwell  v.  Webb,  10  Mlmi.  69»  88 
Am.  Dec.  66.  But  see  Grlsman  v.  Johnson,  23  Oolo.  264,  68  Am.  St. 
Rep.  224,  47  Pac.  296.  And  the  want  of  notice  required  by  the  con- 
stltntion  cannot  be  cured  by  a  subsequent  statute:  See  the  moife#> 
graphic  note  to  People  v*  Seymour,  76  Am.  Dec  628l 


LAW  V.  CITIZENS*  BANK. 

[85  Minn.  411.  89  N.  W.  320.1 

JUDICIAL  SALE,  WHO  ENTITLED  TO  RBDBBH  FROM 
AS  ^'ASSIGNS." — If  a  statute  authorizes  a  mortgagor  or  his  as- 
signs to  redeem,  the  word  "assigns"  must  be  held  to  Include  m<»t- 
gagees  purchasing  under  an  Invalid  foreclosure  sale,  If  the  mort- 
gagor, upon  the  expiration  of  the  time  for  redemption  from  such 
sale,  abandons  possession,  presumably  in  the  belief  that  the  sale 
was  regular,  and  the  purchasers  Immediately  take  and  thereafter 
hold  possession,  apparently  with  the  consent  of  the  mortgagor, 
(p.  569.) 

Action  to  determine  adverse  claims  to  real  property.    Judg-  ^ 
ment  for  the  defendants  upon  the  pleadings.    A  motion  for  a 
new  trial  was  granted^  and  defendants  appealed* 

Edward  P.  Sanborn  and  Fred  N.  Dickson,  for  the  appellantB. 

0.  M.  Hall,  for  the  respondent 

*i*  COLLINS,  J.  At  the  trial  below  the  court  ordered  Judg- 
ment for  defendant  bank  on  the  pleadings,  and  thereafter  va- 
cated  its  order  and  granted  a  new  trial.  The  bank  and  delenA* 
ant  Norton  appealed. 
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The  facts  shown  by  the  pleadings,  which  need  to  be  stated  in 
this  opinion,  are  as  follows:  April  4,  1883,  one  Fagan  was  the 
owner  of  the  quarter  section  of  land  in  controversy,  and  exe- 
cnted  and  delivered  (his  wife  joining  therein)  a  first  mortgage 
to  one  Miller,  which  mortgage  was  duly  recorded.  On  the  same 
day  Fagan  and  his  wife  executed  and  delivered  another  mort« 
gage  upon  the  same  tract  of  land,  in  which  one  James  Law  and 
the  plaintiff,  E.  B.  Law,  were  named  as  mortgagees,  said  mort- 
gage  being  expressly  made  subject  and  subordinate  to  the  Miller 
mortgage.  This  second  mortgage  was  also  duly  recorded.  In 
1889  an  attempt  ^^  was  made  to  foreclose  it  xmder  the  power, 
and  at  the  sale  the  mortgagees,  James  and  E.  B.  Law,  became 
the  purchasers  of  the  mortgaged  land  (as  they  supposed)  for 
the  amount  due  upon  their  mortgage,  with  costs  and  disburse- 
ments. A  sheriff's  affidavit  of  sale  and  his  certificate  thereof 
were  immediately  executed  and  delivered,  and  with  a  copy  of 
the  notice  of  the  sale,  proof  of  its  publication,  and  of  service  of 
the  notice  upon  the  mortgagors,  duly  recorded.  The  proceedings 
seem  to  have  been  regular  in  every  respect,  except  that  from 
the  record  of  these  instruments  it  appears  that  the  land  sold 
was  described  in  the  sheriff's  affidavit  and  certificate  as  the 
northeast  quarter  of  the  section,  instead  of  the  southeast  quar- 
ter, as  it  should  have  been.  The  original  instruments  were 
not  produced  in  evidence.  No  redemption  was  made  from 
this  sale.  The  mortgagors  abandoned  the  land  actually  mort- 
gaged, during  the  year  for  redemption,  and  the  purchasers  at 
the  sale  immediately  took  peaceable  and  actual  possession,  and 
since  the  spring  of  1890  have  remained  in  such  possession,  un- 
der claim  of  ownership,  and  without  having  knowledge  of  the 
error  in  the  sheriff's  affidavit  and  certificate  until  just  prior  to 
the  bringing  of  this  action.  The  first  mortgage  was  assigned 
by  Miller  to  one  Norton,  who  was  and  is  cashier  of  the  defend- 
ant bank,  and  in  1899  he  proceeded  to  foreclose  the  same  by 
advertisement.  At  the  foreclosure  sale  the  bank  purchased  the 
property  and  received  the  certificate.  March  7,  1900,  twenty 
days  prior  to  the  expiration  of  the  year  of  redemption  from 
this  sale,  acting  under  the  provisions  of  the  General  Statutes 
of  1894,  section  6041,  the  plaintiff  paid  the  amount  required 
to  redeem,  with  all  interest,  costs,  and  charges,  to  the  sheriff 
of  the  proper  county,  and  received  from  him  a  certificate  of 
redemption,  which  was  duly  reoorded«  The  bank  refused  to 
accept  the  money  from  the  sheriff  upon  the  ground  that  the 
plaintiff  had  no  right  to  redeem  under  the  provisions  of  that 
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section.  It  was  contended  that  he  was  a  mere  lien  creditor, 
entitled  to  redeem  only  nnder  the  provisions  of  section  6044^ 
and  it  was  denied  that  any  redemption  had  heen  made.  There* 
upon  this  action  was  brought. 

The  paramount  question  in  this  case  (putting  aside  others 
that  have  been  discussed)  is  whether  or  not  the  plaintiff  was 
an  ''assign/'  within  the  meaning  of  section  6041,  which  pro- 
vides that  *^  ''the  mortgagor,  his  heirs,  executors,  administra* 
tors  or  assigns,^'  may  redeem  within  twelve  months  after  a 
mortgage  foreclosure  sale.  If,  under  the  facts  as  presented  in 
this  case,  he  was  an  assign,  the  redemption  was  properly  made. 

The  word  "assigns,**  in  that  section,  was  considered  by  this 
court  in  Cuilerier  v.  Brunelle,  37  Mion.  71,  33  N.  W.  123,  in 
which  it  was  held  that  the  word,  properly  construed,  included 
grantees  of  the  mortgagor  and  those  acquiring  his  title  other* 
wise  than  by  descent,  and,  further,  that  there  was  no  reason  why 
it  should  be  given  a  larger  meaning — certainly  not  a  meaning 
which  would  make  it  include  any  of  the  persons  mentioned  as 
redemptioners  in  section  6044.  The  conclusion  was  that  "a 
mere  lien  creditor**  had  no  right  to  redeem  xmder  the  provisions 
of  section  6041;  that  a  junior  mortgagee  was  such  a  creditor, 
and  was  not  an  assign.  Previously,  in  Brown  v.  Crookston  A. 
Assn.,  34  Minn.  646,  26  N.  W.  907,  this  court  had  held  that 
the  word  "assigns,**  as  used  in  section  6046,  was  broad  enough 
to  include  a  jimior  mortgagee,  and  that  he  was  an  "assign,** 
where  there  was  surplus  money  arising  upon  a  sale,  after  pay- 
ment of  the  amount  due  on  a  foreclosed  senior  mortgage  and 
all  taxes  and  costs ;  and  this  rule  was  applied  in  Fuller  v.  Lan- 
gum,  37  Minn.  74^  33  N.  W.  122 — ^the  opinion  immediately  fol- 
lowing that  in  Cuilerier  v.  Brunelle,  37  Minn.  71,  33  N.  W.  123. 
These  cases  show  clearly  that  the  same  word  may  have  a  differ- 
ent meanings  depending  upon. the  subject  matter,  and  the  view 
to  be  taken  of  its  context  and  associated  words.  They  illus- 
trate what  may  be  termed  the  "flexibility**  of  words  or  terms 
found  in  the  same  statute  and  in  immediate  connection.  There 
has  been  no  departure  from  the  doctrine  of  the  Cuilerier  case. 
In  fact,  it  has  been  applied  in  several  cases,  including  the 
very  recent  one  of  Scheibel  v.  Anderson,  77  Minn.  54,  77  Am* 
St.  Bep.  664,  79  N.  W.  694,  where  it  was  held  that  a  person 
having  an  equitable  mortgage  upon  land,  in  the  form  of  an  ab- 
solute conveyance,  might  redeem  from  the  foreclosure  of  a 
prior  mortgage  under  section  6044,  as  a  creditor  having  a  lien, 
without  having  first  obtained  a  judicial  determination  that  the 
absolute  conveyance  was  in  fact  a  mortgage. 
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We  do  not  now  depart  from  a  doctrine  which  has  been  so 
thoroughly  established  by  the  decisions  of  this  court,  because,  on 
'**'*  the  facts,  this  case  is  easily  distinguishable  from  any  which 
has  heretofore  been  decided,  and  is  not  necessarily  controlled 
by  any  of  them.  Here  it  is  shown  by  the  pleadings  that  im- 
mediately after  the  expiration  of  the  year  within  which  re- 
demption should  have  been  made,  had  the  Law  mortgage  been 
properly  foreclosed,  the  mortgagors  abandoned  the  land,  pre- 
sumably in  the  belief  that  the  foreclosure  had  been  regular,  and 
that  they  were  no  longer  entitled  to  possession.  The  purchasers 
at  the  sale  (this  plaintiff  and  James  Law)  immediately  took 
possession,  peaceably,  and  apparently  with  the  consent  of  the 
mortgagors.  They  have  been  in  possession  ever  since,  in  the 
belief  that  their  mortgage  was  regularly  and  duly  foreclosed, 
and  that  they  were  the  owners  of  the  land — subject,  of  course, 
to  the  lien  of  the  Miller  mortgage.  Their  rights  haye  not  been 
those  of  mere  creditors,  simply,  having  a  lien  upon  the  prem- 
ises, but  have  been  altogether  different  and  greater.  As  mort* 
gagees  in  possession,  they  have  been  entitled  to  hold  and  occupy 
the  premises,  and  could  only  be  dispossessed  in  one  of  two  ways : 
1.  By  payment  to  them  by  the  mortgagors  or  their  successor  in 
interest  of  the  amount  due  upon  their  mortgage,  and  all  sums 
which  had  been  paid  to  protect  their  rights  as  mortgagees  in 
possession;  or  2.  By  a  foreclosure  of  the  senior  mortgage,  and 
the  expiration  of  the  year  of  redemption,  without  any  redemp- 
tion by  them  under  the  junior  lien.  Their  interest  and  rights 
as  mortgagees  in  possession  were  such  that  they  could  maintain 
an  action  for  an  injury  to  the  freehold,  an  action  of  trespass, 
or  in  ejectment,  as  against  third  parties.  They  were  no  longer 
mere  creditors  having  a  lien,  but  they  were  in  actual  and  law- 
ful possession,  with  all  of  the  rights  that  follow  and  that  are 
necessary  to  protect  and  retain  such  possession.  They  were  the 
owners  for  the  time  being. 

The  marked  distinction  which  has  been  recognized  by  this 
court  between  an  ordinary  mortgagee  and  one  who  has  entered 
into  possession  of  the  premises  peaceably  and  in  good  faith, 
in  the  belief  that  a  foreclosure  of  his  mortgage  has  been  prop- 
erly made,  will  be  seen  upon  an  examination  oif  Johnson  v. 
Sandhoff,  80  Minn.  197,  14  N.  W.  889;  Holton  v.  Bowman, 
32  Minn.  191,  19  N.  W.  734 ;  Rogers  v.  Benton,  39  Minn.  39, 
12  Am.  St.  Hep.  613,  38  N.  W.  765 ;  Russell  v.  H.  C.  *^»  Akeley 
Lumber  Co.,  45  Minn.  376,  48  N.  W.  3.  In  the  last  case  it 
waa  held  that  if  a  good  faith  purchaser  at  a  defective  fore- 
closure sale,  or  his  assigns,  go  into  possession  of  the  mortgaged 
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premises^  with  the  assent  of  the  mortgagor  or  his  successor  in 
interest,  which  assent  may  be  inferred  from  the  drcmnstancesy 
he  will  be  deemed  a  mortgagee  in  possession;  and  if  he  remain 
in  possession  nntil  the  right  of  redemption  by  the  mortgagor 
is  barred,  he  becomes  vested  with  the  title  to  the  premises.  He 
is  the  owner  in  fee.  In  that  case  there  was  an  inaccuracy  as 
to  the  day  when  the  mortgage  was  recorded,  but  the  most  serions 
objection  to  the  sale  was  that  the  notice  thereof  was  insnflS- 
ciently  published.  This  defect  rendered  the  foreclosure  pro- 
ceedings abortive,  and  conferred  no  title  upon  the  purchaser 
at  the  sale. 

None  of  the  cases  cited  is  directly  in  point  her^  because  in 
none  was  the  defect  the  result  of  a  misdescription  of  the  prem- 
ises in  any  of  the  essential  instruments,  such  as  the  sheriff's 
affidavit  or  certificate;  but  it  is  difficult  to  give  a  sound  reason 
for  distinguishing  between  a  sale  invalid  because  the  notice 
of  foreclosure  is  insufficiently  published,  and  a  sale  invalid  be- 
cause the  premises  attempted  to  be  sold  are  improperly  de- 
scribed. A  foreclosure  with  either  of  these  errors  is  invalid^ 
and  no  rights  to  the  real  property  can  be  obtained  thereby.  One 
can  be  questioned  as  effectively  as  the  other,  and  the  result  is 
the  same  in  either  case.  The  proceedings  are  of  no  value,  ex- 
cept as  they  may  operate  in  favor  of  a  purchaser  at  the  sale^ 
who,  in  reliance  upon  the  regularity  of  the  proceedings,  has 
gone  into  possession  by  consent  of  the  mortgagor^  or  his  suc- 
cessor in  interest,  and  has  remained  undisturbed. 

The  general  rule  as  to  redemptions  is  that  everyone  inter- 
ested in  the  mortgaged  estate  or  coming  in  as  privy  in  estate 
with  the  mortgagor  may  redeem  from  a  sale.  The  redemptioner 
must  have  either  the  mortgagor's  title  or  a  subsisting  interest 
under  it:  2  Pingrey  on  Chattel  Mortgages^  sec.  2151.  A  ten- 
ant for  years,  a  person  beneficially  interested,  a  tenant  by  cur- 
tesy, and  one  who  has  dower  rights,  or  who  has  the  statutory 
interest  which  has  superseded  both  curtesy  and  dower  in  this 
state,  may  redeem.  None  of  these  parties  is  a  creditor  hav- 
ing a  lien  which  entitles  him  or  confers  *^*  the  right  to  re- 
deem under  section  6044.  They  must  be  ^'assigns,"  within  the 
meaning  of  section  6041,  for  they  are  not  creditors.  A  pup- 
chaser  at  an  abortive  mortgage  foreclosure  sale,  who  has  gone 
into  possession  of  the  mortgaged  premises  by  consent,  express 
or  implied,  or  the  mortgagor  or  his  successor  in  interest,  in 
the  belief  that  the  foreclosure  was  regular  and  valid,  and  has 
remained  in  such  possession  until  the  redemption  period  has 


Feb.  1902.]  State  i;.  WestfaUi.  571 

expired^  has  a  subsisting  interest  nnder  the  morEgagor's  title 
and  may  redeem  imder  the  provisions  of  section  6041. 

It  is  not  to  be  forgotten,  also,  that  the  right  of  redemption 
is  favored  in  law;  and  where  it  stands  admitted  by  the  plead- 
ings that  redemption  money,  sufficient  in  amount,  has  been 
paid  to  the  proper  officer,  and  is  in  his  hands  for  the  nse  of 
the  party  entitled  to  it,  courts  should  not  be  astute,  or  very 
closely  scan  the  transaction,  for  the  purpose  of  defeating  the 
redemption  right.  We  must  keep  in  view  the  general  object 
of  the  statute  giving  and  regulating  redemptions.  The  pur« 
pose  is  to  enable  all  who  have  interests  or  claims  in  the  prop- 
erty which  may  be  cut  off  to  save  those  interests  or  claims,  in 
so  far  as  this  may  be  done  without  impairing  the  rights  of 
those  in  whose  behalf  the  sale  was  made.  In  this  particular 
case,  for  illustration,  the  plaintiff  will  retain  his  land,  the 
bank  will  receive  its  money — all  that  it  is  entitled  to— and  it 
should  ask  no  more.    Exact  justice  prevails. 

The  order  granting  a  new  trial  is  affirmed. 


Judicial  Sale.— On  who  may  redeem  from  ezecutloii  and  fore- 
closure sales,  see  the  monographic  note  to  Horn  v.  Indianapolis 
Nat  Bank,  21  Am.  St  Rep.  243-249.  It  has  been  held  that  the 
holder  of  an  equitable  mortgage  in  the  form  of  an  absolute  deed 
may  redeem  from  a  mortgage  foreclosure  of  the  land,  as  a  cred- 
itor, without  any  previous  adjudication  that  his  Interest  In  the 
premises  is  that  of  a  mortgagee:  Scheibel  v.  Anderson,  77  Minn.  64, 
77  Am.  St  Bep.  664,  79  N.  W.  694. 


STATE  V.  WESTPALL. 

[85  Minn.  437,  89  N.  W.  176.1 

OONSTITUTIONAIi  LAW-OLASSIFIOATION  OP  COUN- 
TIES.—POPULATION,  IP  NOT  LIMITED  TO  THE  PRESENT, 
MAY  BE  A  BASIS  OP  CLASSIFICATION  of  counties  for  the  pur- 
pose of  legislation  If  germane  to  the  purpose  of  the  law;  otherwise 
not    (p.  673.) 

CONSTITUTIONAL  LAW— CLASSIFICATION  OP  COUN- 
TIBS  BY  POPULATION.  WHEN  VALID  AND  WHEN  INVALID. 
If  there  is  no  natural  relation  or  connection  between  the  population 
of  counties  of  a  imrtlcular  class,  and  the  subject  matter  of  statutes 
8o  classifying  them  for  the  purposes  of  legislation,  courts  ought 
unhesitatingly  to  hold  them  unconstitutional.  On  the  other  hand, 
courts  are  never  to  be  unmindful  of  the  fact  that  the  law-making 
powar  Is  vested  in  the  legislature.    Therefore,  if  there  are  any 
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facts  fairly  calling  for  the  exercise  of  legislative  discretion  in  the 
classification  of  particular  subdivisions  of  the  state  for  the  pur- 
poses of  legislation,  courts  cannot  review  such  discretion  and  de- 
clare statutes  making  such  classification  invalid,  simply  because 
they  differ  with  the  legislature  as  to  the  propriety  of  the  classifica- 
tion. It  Is  only  when  the  classification  is  so  manifestly  arbitrary 
as  to  evince  a  legislative  purpose  to  evade  the  provisions  of  the 
constitution  that  the  courts  may  and  must  declare  the  classifica- 
tion unconstitutional,    (pp.  573,  574.) 

CONSTITUTIONAL  LAW— TORRENS  LAND  ACT,  WHEN 
NOT  VOID  AS  SPECIAL  LEGISLATION.— The  fact  that  the  stat- 
ute providing  for  the  Torrens  system  of  registering  land  titles  ap- 
plies only  to  counties  having  a  population  of  more  than  seventy-five 
thousand  inhabitants  does  not  make  It  void  as  forbidden  special 
legislation,  for  reasons  exist  supporting  this  classification  and  re- 
lieving it  from  the  charge  of  being  purely  arbitrary,    (p.  575.) 

CONSTITUTIONAL  LAW.—THB  STATUTE  OP  MINNE- 
SOTA ADOPTING  THE  TORRENS  SYSTEM  OP  REGISTERING 
LAND  TITLES  does  not  take  property  without  due  process  of  law, 
and  is  not  unconstitutional,  though  the  final  judgment  rendered  in 
the  proceedings  authorized  thereby  is  conclusive  upon  all  persons 
(p.  578.) 

CONSTITUTIONAL  LAW.—A  STATUTE,  IN  ATTEMPT- 
ING TO  CONPBR  UPON  DISTRICT  COURTS  THE  POWER  TO 
APPOINT  EXAMINERS  OF  TITLES  in  the  exercise  of  their 
Jurisdiction  under  the  Torrens  land  act,  is  not  unconstitutional,  on 
the  ground  that  it  violates  the  article  of  the  constitution  vesting 
the  powers  of  government  in  three  distinct  departments.  Judicial 
power  Includes  authority  to  appoint  all  necessary  subordinate  offi- 
cers and  assistants  ebsentlal  to  the  conduct  of  Judicial  buslnesai 
(p.  580.) 

CONSTITUTIONAL  LAW.—A  STATUTE  IS  NOT  UNCON- 
STITUTIONAL BECAUSE  IT  CONPBRS  JUDICIAL  POWERS  on 
registrars  of  titles, 'when  it  declares  that  all  acts  performed  by 
them  shall  be  performed  under  rules  and  instructions  established 
and  given  by  the  district  courts,    (p.  580.) 

CONSTITUTIONAL  LAW— COUNTY  OPPICERS,  WHO 
ARE  NOT.— The  examiners  of  titles  appointed  by  the  courts  In 
the  exercise  of  their  Jurisdiction  under  the  Torrens  land  act  are 
not  county  officers  who  must  be  elected  by  the  people  under  section 
4  of  .article  11  of  the  constitution  of  Minnesota,    (p.  581.) 

Quo  warranto  to  detennine  the  respondent's  title  to  the  office 
of  examiner  of  land  titles  under  the  Torrens  system  of  regis* 
tration. 

W.  B.  Douglas^  attorney  general,  and  Childs^  Edgerton  & 
Wickwire,  for  the  relators. 

Snyder  &  Oale,  for  the  respondent 

*»«  START,  C.  J.  This  is  an  information  in  the  n&tme 
of  quo  warranto  to  determine  the  respondent's  right  to  the 
office  of  examiner  of  titles,  to  which  he  interposed  a  general  de- 
murrer. 
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The  sole  iasne  of  law  Taised  by  the  demurrer  is  iliis :  Is  Laws 
of  1901^  chapter  237,  by  yirtue  of  which  the  respondent  was 
appointed  such  examiner,  providing  for  the  Torrens  system  of 
registering  land  titles,  constitutional?  The  basic  principle  of 
this  system  is  the  registration  of  the  title  of  land,  instead  of 
registering,  as  the  old  system  requires,  the  evidence  of  such 
title.  In  the  one  case  only  the  ultimate  fact  or  conclusion  that 
a  certain  named  party  has  title  to  a  particular  tract  of  land 
is  registered,  and  a  certificate  thereof  delivered  to  him.  In  the 
other  the  entire  evidence,  from  which  proposed  purchasers  must, 
at  their  peril,  draw  such  conclusion,  is  registered.  Necessarily 
the  initial  registration  of  the  title — ^that  is,  the  conclusive  es- 
tablishment of  a  starting  point  binding  upon  all  the  world — 
must  rest  upon  judicial  proceedings.  The  act  in  question  pro- 
vides for  such  proceedings,  and  the  full  details  thereof,  which 
will  be  referred  to  as  we  proceed.  The  act,  by  its  terms,  applies 
only  to  counties  having  more  than  seventy-five  thousand  in- 
habitants, and  registration  is  made  optional  with  the  land  owner. 
It  is  the  contention  of  the  relator  that  the  act  is  unconstitu* 
tional  for  the  reasons: 

1.  That  it  is  special  legislation,  contravening  sections  33  and 
34  of  article  4  of  the  state  constitution,  because  the  classifi- 
cation of  coimties  according  to  population  for  the  purposes  of 
the  act  is  unauthorized. 

Population,  if  not  limited  to  the  present,  may  be  a  basis  of 
classification  of  coimties  for  the  purposes  of  legislation  if  ger- 
mane to  the  purpose  of  the  law;  otherwise  not:  State  v.  Dis- 
trict Court  of  St.  Louis  Co.,  61  Minn.  642,  64  N.  W.  190; 
State  V.  SuUivan,  72  -^  Minn.  127,  76  N.  W.  8;  State  v.  Bitt, 
76  Minn.  631,  79  N.  W.  636;  Murray  v.  Board  of  County 
Commrs.,  81  Minn.  369,  83  Am.  St.  Eep.  379,  84  N.  W.  103. 
The  subject  of  classification  of  counties  on  the  basis  of  popu- 
lation is  an  embarrassing  one  for  the  courts,  for  the  reason  ihat 
numerous  and  complex  considerations  enter  into  it,  and  it  is 
often  difficult  to  determine  whether  there  is  any  natural  rela- 
tion between  the  population  of  counties  of  the  given  class  and 
the  subject  matter  of  the  law  classifying  them:  Alexander  v. 
City  of  Duluth,  77  Minn.  448,  80  N.  W.  623.  If  it  is  clear 
that  there  is  no  natural  relation  or  connection  between  the 
population  of  counties  of  a  particular  class  and  the  subject  mat- 
ter of  the  statutes  so  classifying  them  for  the  purposes  of  legis- 
lation, courts  ought  unhesitatingly  to  hold  them  unconstitu- 
tional; otherwise  it  would  sanction  the  classification  of  counties 
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on  the  basis  of  population  for  any  and  all  pnrposes  of  legis- 
lation, whereby  the  constitutional  amendment  forbidding  special 
legislation  would  be  deprived  of  all  virility.  On  the  other  hand, 
courts  ought  never  to  be  unmindful  of  the  fact  that  the  law- 
making power  is  vested  in  the  legislature.  Therefore,  if  there 
be  any  facts  fairly  calling  for  the  exercise  of  legislative  dis- 
cretion in  the  classification  of  particular  subdivisions  of  the 
state  for  the  purposes  of  legislation,  courts  cannot  review  such 
discretion,  and  declare  statutes  making  such  classifications  in- 
valid, simply  because  they  differ  with  the  legislature  as  to  the 
propriety  of  the  classification.  It  is  only  when  the  classifica- 
tion is  so  manifestly  arbitrary  as  to  evince  a  legislative  purpose 
of  evading  the  provisions  of  the  constitution  that  the  courts 
may  and  must  declare  the  classification  unconstitutional.  In 
considering  the  constitutionality  of  a  statute,  courts  will  take 
judicial  notice  of  all  facts  relevant  to  the  question:  State  v. 
Cooley,  66  Minn.  640,  68  N.  W.  160;  State  v.  Steams,  72  Minn. 
200,  76  K  W.  210. 

If,  then,  the  classification  attempted  in  this  act  is  merely  an 
arbitrary  one,  it  is  special  legislation,  and  void.  But  if  facts 
exist  of  which  we  may  take  judicial  notice,  which  fairly  sug- 
gest the  practical  necessity  or  propriety  of  different  legislation 
in  respect  to  land  titles  in  counties  of  over  seventy-five  thousand 
inhabitants  than  in  the  other  counties  of  the  state,  the  act  is 
valid.  With  the  question  whether  the  law  is  a  wise  or  an  un- 
wise one  we  have  nothing  **^  to  do.  We  are  of  the  opinion 
that  the  facts  that  the  largest  cities  of  the  state  are  within  the 
limits  of  the  classified  counties,  that  the  platted  portions  there- 
of embrace  a  greater  number  of  subdivisions  and  parcels  of  land 
than  the  less  densely  populated  portions  of  the  state,  that  the 
individual  owners  of  the  land  are  more  numerous,  the  value 
thereof  much  greater,  and  that  the  records  of  the  evidence  of 
the  titles  thereto  rapidly  increase  in  volume  and  become  more 
complex  with  the  increase  of  population,  whereby  the  risks  of 
defective  titles,  and  expenses  for  abstracts  thereof^  and  the  de* 
lays  and  difficulties  in  transferring  real  estate,  are  proportion* 
ately  increased,  were  proper  for  the  consideration  of  the  legisla^ 
ture  in  determining  whether  there  was  a  practical  necessity  or 
propriety  for  the  classification  in  question,  and  justify  iL  The 
differences  suggested  are  to  some  extent  differences  in  degree 
(see  Murray  v.  Board  of  County  Commrs.,  81  Minn,  369,  84  N. 
W.  103) ;  but  they  are  not  wholly  so,  for  many  of  them  are 
essential  differences  in  the  conditions  and  needs  in  the  prem- 
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ises  of  the  tliree  most  populous  counties  of  tlie  state  and  fiiose 
of  the  other  counties  having  a  much  smaller  population.  It 
does  not  appear  in  this  case  that  the  classification  was  purely 
arbitrary;  on  the  contrary,  the  facts  suggest  a  natural  reason 
therefor,  which  made  it  a  question  solely  for  the  legislature. 
We  therefore  hold  that  the  act  is  not  void  as  special  legislation. 

2.  That  the  act  is  void  because  it  contemplates  the  taking 
of  property  without  due  process  of  law,  in  violation  of  both  state 
and  federal  constitutions. 

The  act  provides,  among  other  things,  that  the  owner  of  any 
estate  or  interest  in  land  may  have  the  title  thereto  registered 
by  making  an  application  in  writing,  stating  certain  facts,  to 
the  district  court  of  the  coimty  wherein  the  land  is  situated. 
Thereupon  the  court  has  power  to  inquire  into  the  state  of  the 
title,  and  make  all  decrees  necessary  to  determine  it  against  all 
persons,  known  or  unknown.  The  application  must  be  filed  and 
docketed  in  the  office  of  the  clerk  of  the  courts  and  a  duplicate 
thereof  filed  with  the  register  of  deeds,  who  is  ez-officio  register 
of  titles.  The  application  is  then  referred  by  the  court  to  an 
examiner  of  titles,  who  investigates  the  titles,  and  inquires  as 
to  the  truth  of  the  ***  allegations  of  the  application,  particu- 
larly whether  the  land  is  occupied  or  not,  and  makes  and  files 
a  report  of  his  examination  with  the  clerk.  Upon  the  filing 
of  the  report  the  clerk  issues  a  summons  by  order  of  the  court, 
wherein  the  applicant  is  named  as  plaintiff,  and  the  land  de- 
scribed, and  all  other  persons  known  to  have  any  interest  in  or 
claim  to  the  land  and  ''all  other  persons  or  parties  unknown^ 
claiming  any  interest  in  the  real  estate  described  in  the  appli- 
cation are  named  as  defendants.  The  summons  must  be  di- 
rected to  such  defendants,  and  require  them  to  appear  and  an- 
swer within  twenty  days.  It  must  be  served  in  the  manner  now 
provided  for  the  service  of  summons  in  civil  actions,  with  this 
exception:  That  the  summons  shall  be  served  on  nonresident 
defendants  and  upon  all  unknown  persons  by  publishing  it  in 
a  newspaper  printed  and  published  in  the  county  where  the 
application  is  filed,  once  a  week  for  three  consecutive  weeks. 
In  addition  to  such  publication  the  derk  shall,  within  twenty 
days  after  the  first  publication,  mail  a  copy  of  the  summons  to 
all  nonresident  defendants  whose  place  or  address  is  known,  and 
the  court  may  order  such  additional  notice  of  the  application 
as  it  may  direct  Any  interested  party  may  appear  and  answer. 
If  no  appearance  is  made,  the  court  may  enter  the  default,  but 
must  take  proof  of  the  applicant's  right  to  a  decree,  and  is  not 
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bound  by  the  report  of  the  examiner,  but  may  require  further 
proof.  If  appearance  is  made,  the  case  shall  be  set  down  for 
trial,  and  heard  as  other  civil  actions.  If  the  court  finds  that 
the  applicant  has  title  proper  for  registration,  a  decree  con- 
firming the  title  and  ordering  registration  shall  be  entered 
Every  such  decree  shall  bind  the  lands  and  quiet  title  thereto, 
except  as  otherwise  provided  in  the  act,  and  shall  be  forever 
binding  and  conclusive  upon  all  persons,  whether  mentioned  by 
name  or  included  in  the  expression  *^all  other  persons  or  par- 
ties unknown,**  and  such  decree  shall  not  be  opened  by  reason 
of  the  absence,  infancy,  or  other  disability,  or  any  proceedings 
at  law  for  reversing  judgment,  except  as  provided  in  the  act, 
but  appeals  may  be  taken  to  the  supreme  court  as  in  any  other 
civil  action.  Any  person  who  has  any  interest  in  the  land, 
and  who  has  not  actually  been  served  or  notified  of  the  filing 
of  the  application,  may  at  any  time  within  sixty  days  from 
the  ****  entry  of  such  decree  appear,  and  file  his  sworn  answer, 
providing  no  innocent  purchaser  for  value  has  acquired  an  in- 
terest. If  there  is  any  such  purchaser,  the  decree  of  re^stra- 
tion  remains  in  full  force  forever,  subject  only  to  the  right  of 
appeal,  and  the  person  aggrieved  must  look  for  his  relief  to 
the  assurance  fund  mentioned  in  the  act,  and  to  any  person  pro- 
curing the  decree  by  fraud.  Every  person  receiving  a  certifi- 
cate  of  title  and  every  subsequent  purchaser  in  good  faith  takes 
the  same  free  from  all  encumbrances,  except  such  as  are  noted 
thereon.  Upon  entering  the  decree  of  registration,  a  certified 
copy  thereof  must  be  filed  by  the  clerk  in  the  ofiBce  of  the  re^B- 
ter  of  titles,  who  proceeds  to  register  the  title  pursuant  to  the 
decree.  This  he  does  by  entering  an  original  certificate  in  the 
register  of  titles,  and  delivering  a  duplicate  thereof  to  the 
owner,  who  may  thereafter  convey  his  title  by  the  execution  of 
deeds  and  the  surrender  of  his  certificate  to  the  registrar  for 
cancellation,  who  issues  a  new  certificate  to  the  purchaser.  No 
title  to  registered  land  in  derogation  of  that  of  the  registered 
owner  shall  be  acquired  by  prescription  or  adverse  possession. 
The  judges  of  the  district  court  are  required  to  appoint  one 
or  more  attorneys  as  examiners  of  title,  whose  salaries  are  to 
be  fixed  by  the  board  of  county  commissioners.  Such  examiners 
may  act  as  referees  on  any  pending  application,  but  all  their 
acts  are  subject  to  review  by  the  district  court.  Every  appli- 
cant must  pay  one-tenth  of  one  per  cent  on  the  assessed  valoe 
of  the  land  to  be  registered  for  tiie  purpose  of  creating  an  as- 
surance fund,  to  be  held  in  trust  for  the  benefit  of  anyone  sus- 
taining loss  by  the  operation  of  the  act. 
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Such  is  a  brief  outline  of  the  provisions  of  the  act,  which 
it  is  necessary  to  have  in  mind  when  considering  the  question 
whether  the  act  authorizes  the  taking  of  property  without  due 
process  of  law.  Counsel  for  the  relator  suggest  several  objec* 
tions  to  the  law,  which  ^e  not  germane  to  the  particular  ques- 
tion whether  the  act  contemplates  the  taking  of  property  with- 
x)ut  due  process  of  law.  Attention  is  called  to  the  fact  that  the 
act  (section  20)  allows  the  defendants  twenty  days  after  the 
service  of  the  summons  in  which  to  appear  and  answer,  while 
by  the  prescribed  form  of  the  summons  they  are  required  to 
answer  in  ten  days.  This  discrepancy  **®  does  not  afEect  the 
constitutionality  of  the  law,  or  its  practical  operation,  for  it  is 
apparent,  when  all  of  the  provisions  of  the  act  as  to  the  sum- 
mons and  the  time  within  which  the  defendants  must  answer 
4ire  considered,  that  the  prescribed  form  of  the  summons,  in  so 
far  as  it  requires  the  answer  to  be  filed  in  ten  days,  must 
yield  to  the  other  express  provisions  upon  the  subject,  and 
twenty  days  be  substituted  in  the  form  for  ten  days. 

Again,  it  is  suggested  that  land  held  under  a  registered  title 
<>annot  be  gained  or  lost  by  adverse  possession,  while  all  land 
in  the  counties  of  the  state  to  which  the  act  does  not  apply 
may  be  so  lost  or  gained;  and,  further,  that  the  land  owners 
in  the  counties  to  which  the  act  applies  have  a  remedy  for 
clearing  their  titles  from  clouds,  and  quieting  them,  not  ac- 
corded to  other  land  owners  of  the  state.  These  are  suggestions 
pertinent  to  the  legislative  question  of  classification,  but  not 
to  the  question  whether  the  procedure  for  securing  a  decree 
quieting  the  title  to  the  land  as  a  basis  for  the  initial  registra- 
tion is  due  process  of  law.  If  the  classification  was  authorized, 
none  of  the  suggested  matters  render  the  act  invalid. 

It  is  also  contended  by  the  relator  that  under  the  provisions 
of  the  act  a  person  may  be  in  actual  possession  of  land  the 
title  to  which  is  to  be  registered  and  service  made  upon  him 
by  publication,  which  may  result  in  his  being  registered  out  of 
his  title  thereto  without  ever  having  any  actual  knowledge  of 
the  judicial  proceeding  instituted  to  secure  a  decree  clearing 
and  quieting  a  title  as  a  basis  for  the  initial  registration.  If 
this  be  the  correct  construction  of  the  provision  of  the  act 
relating  to  the  service  of  the  summons,  they  do  not  constitute 
due  process  of  law:  Baker  v.  Kelley,  11  Minn.  358  (480).  But 
the  act  is  not  reasonably  susceptible  of  such  a  construction. 
The  application  for  registration  must  be  presented  to  the  dis- 
trict court  of  the  county  in  which  the  land  is  situate;  henoe 
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such  occupant  is  not  a  nonresident  party,  nor  an  unknown  one. 
Having  possession  of  the  land,  he  has  an  apparent  interest 
therein,  and,  if  he  is  not  the  applicant,  must  be  made  a  party 
defendant,  and  the  summons  serred  upon  him  as  in  dvU  ac- 
tions. It  is  only  on  nonresidents  and  unknown  persons  or  par- 
ties that  service  by  publication  may  be  made.  Nor  is  this  all. 
***  One  of  the  matters  which  the  examiner  is  particularly 
charged  with  the  duty  of  investigating  and  reporting  upon  is 
the  occupation  of  the  land,  to  the  end  that  the  court  may  be 
advised  as  to  all  adverse  claimants  in  possession,  that  they 
may  be  made  parties  to  the  proceedings,  and  served  with  the 
summons.  It  is  not  reasonably  possible,  if  the  mandates  of 
the  act  are  observed,  that  in  any  case  the  occupant  of  the  land 
would  not  be  made  a  party  to  the  proceeding,  and  duly  served 
with  the  summons. 

Actions  and  proceedings  to  conclusively  establish  rights  and 
titles  against  all  claimants  and  parties,  known  and  unknown, 
are  not  novelties  in  our  jurisprudence,  for  decrees  probating 
wills,  distributing  estates  of  deceased  persons,  quieting  title  to 
real  estate  against  unknown  heirs  and  unknown  parties,  have 
been  repeatedly  held  to  be  conclusive  on  the  whole  world.  It 
is  now  the  settled  doctrine  of  this  court  that  the  district  courts 
of  this  state  may  be  clothed  with  full  power  to  inquire  into  and 
conclusively  adjudicate  the  state  of  the  title  of  all  land  within 
their  respective  jurisdictions,  after  actual  notice  to  all  of  the 
known  claimants  within  the  jurisdiction  of  the  court,  and  con- 
structive notice  by  publication  of  the  summons  to  all  other 
persons  or  parties,  whether  known  or  unknown,  having  or  ap- 
pearing to  have  some  interest  in  or  claim  thereto.  The  pro- 
ceeding provided  for  by  the  act  in  question  is  such  a  one.  It 
is  substantially  one  in  rem,  the  subject  matter  of  which  is  the 
state  of  the  title  of  land  within  the  jurisdiction  of  the  court» 
and  the  provisions  of  the  act  for  serving  the  summons  and  giv- 
ing notice  of  the  pendency  of  the  proceeding  are  full  and  com* 
plete,  and  satisfy  both  the  state  and  federal  constitutions.  To 
hold  otherwise  would  be  to  hold  that  the  courts  of  this  state 
cannot  in  any  manner  acquire  jurisdiction  to  clear  and  quiet 
the  title  to  real  estate  by  a  decree  binding  all  interests  and  all 
persons  or  parties,  known  or  unknown,  for  the  provisions  of 
this  act  are  as  full  and  complete  as  to  giving  notice  to  all  in- 
terested parties  as  it  is  reasonably  possible  to  make  them. 
That  the  courts  of  this  state  have  jurisdiction  to  so  dear  and 
quiet  title  by  their  decrees  is  no  longer  an  open  question  in  this 
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atate:  Shepherd  v.  Ware,  46  Minn.  174,  24  Am.  St.  Eep.  212,. 
48  N.  W.  773;  Inglee  v.  Welles,  63  Minn.  197,  66  N.  W.  117; 
McClymond  v.  Noble,  84  Minn.  329,  87  Am.  St.  Eep.  354, 
87  N.  W.  838.  See,  also,  **»  Mayall  v.  Mayall,  63  Minn.  611, 
65  K  W.  942,  and  Mathews  v.  Lightner,  86  Minn.  333,  ante,  p. 
668,  88  N.  W.  992. 

It  is  further  claimed  by  the  relator  that  the  provision  of  the 
act  which  limits  the  exercise  of  the  right  to  a  party  not  actnaUy 
served  with  process  or  notified  of  the  proceeding  to  apply  to 
the  court  to  open  the  decree  and'  permit  him  to  answer  to 
sixty  days  after  the  entry  of  the  decree,  and  that  no  proceeding 
shall  be  had  for  the  recovery  of  the  land  after  that  time,  is  un- 
constitutional. It  is  urged  in  this  connection  that  the  legis- 
lature cannot  require  a  person  in  the  xmchallenged  possession 
of  land  to  commence  an  action  or  institute  any  proceeding  with- 
in a  limited  time  to  vindicate  his  claim,  or  be  barred  of  all 
rights  in  the  premises.  This  is  true :  Baker  v.  Kelley,  11  Minn. 
358  (480).  But  it  is  equally  true  that  when  a  party  so  in 
possession  is  by  a  summons  served  as  in  civil  actions,  and  there- 
by notified  that  the  land  he  occupies  is  claimed  by  another,  and 
that  he  is  required  to  appear  in  court  and  defend  against  the 
claim,  he  must  do  so,  or  be  barred  conclusively  by  the  judgment 
entered  in  the  proceeding.  Now,  as  already  suggested,  all  per- 
sons in  possession  of  the  land  must  be  made  parties  to  the  pro- 
ceeding to  secure  the  registration  of  the  title  thereto,  and  the 
summons  must  be  served  upon  them.  If  the  act  Is  complied 
with,  it  is  extremely  improbable  that  an  adverse  claimant  in 
actual  possession  of  the  land  would  fail  of  receiving  notice  of 
the  pendency  of  the  proceeding  to  register  the  title. 

However  this  may  be,  it  is  reasonably  clear,  and  we  so  hold, 
that  the  particular  provision  of  the  act  which,  in  effect,  forbids 
the  commencement  or  the  defense,  in  opposition  to  the  decree, 
of  any  action  or  proceeding  to  recover  the  land  brought  more 
than  sixty  days  after  the  entry  of  the  decree,  does  not  apply 
to  an  adverse  claimant  in  the  actual  possession  of  the  land, 
upon  whom  the  summons  is  not  served;  for,  being  in  posses- 
sion, he  cannot  bring  such  an  action,  and  his  right  to  defend 
his  possession  and  title  in  such  a  case  cannot  be  made  to  depend 
upon  his  nonaction.  So  construed,  the  provision  of  the  act 
both  as  to  the  opening  of  the  decree  and  as  to  the  commence- 
ment of  any  action  or  proceisding  to  recover  the  land  in  oppo- 
sition to  the  decree  is  valid  as  a  statute  of  limitations.  The 
time  limit  seems  to  us  to  be  a  short  one,  but,  *^  in  view  of  the 
complete  and  far-reaching  provisions  of  the  act  for  notice  to 
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all  parliee,  and  fhe  fact  that  the  right  of  appeal  as  in  dyil 
actions  is  given,  we  cannot  bold  that  the  legislature  arbitrarily 
exercised  its  discretion  in  fixing  the  limit:  State  ▼.  Messenger, 
27  Minn.  119,  6  N.  W.  467 ;  Rnssell  ▼.  H.  C.  Akeley  Lumber 
Co.,  45  Minn.  376,  48  N.  W.  3;  London  etc  Mortgage  Co.  t. 
Gibson,  77  Minn.  394,  80  N.  W.  205,  777;  Henningsen  ▼.  City 
of  Stillwater,  81  Minn.  215,  83  N.  W.  983.  Our  condusioii, 
then,  is  that  the  act  is  not  unconstitutional  in  that  it  dqpriyes 
parties  of  their  interest  in  land  without  due  process  of  law. 
Similar  statutes  providing  for  the  Torrens  system  of  registrar 
tion  have  been  sustained  against  a  like  objection  by  the  courts 
of  other  states  in  carefully  considered  opinions:  Tyler  v.  Judges 
of  Court  of  Begistration,  176  Mass.  71,  66  N.  E.  812;  People 
V.  Simon,  176  IlL  166,  68  Am.  St  Bep.  175,  52  N.  E.  910. 
A  contrary  ruling  was  made  in  the  case  of  State  v.  Ouilbert, 
66  Ohio  St.  676,  60  Am.  St.  Bep.  766,  47  N.  E.  661;  but  the 
provisions  of  the  statute  passed  upon  in  that  case  as  to  notice 
to  all  persons  having  any  possible  interest  in  the  land  were  not 
as  full  as  they  are  in  our  statute. 

3.  That  the  act,  in  so  far  as  it  attempts  to  confer  upon  ihe 
district  courts  the  power  to  appoint  examiners  of  titles,  is  void, 
because  it  violates  article  3  of  the  state  constitution,  vesting  the 
powers  of  government  in  three  distinct  departments. 

The  claim  is  without  merit.  Judicial  power  includes  the 
authority  to  appoint  all  necessary  subordinate  officers  and  as- 
sistants essential  to  the  conducting  of  judicial  business.  The 
examiners  provided  for  by  this  act  are  subordinate  officers  or 
assistants  of  the  courts,  to  aid  them  in  the  discharge  of  the 
judicial  duties  imposed  upon  them  by  the  act  It  was  therefore 
competent  and  proper  for  the  legislature  to  provide  for  their 
appointment  by  the  courts,  as  much  so  as  would  be  a  statute  au- 
thorizing them  to  appoint  a  stenographer  or  a  receiver  in  in- 
solvency. 

Nor  does  the  act  contravene  article  3  of  the  constitution  by 
conferring  judicial  duties  upon  the  registrars  of  titles,  for  it 
expressly  provides  that  '^all  acts  performed  by  registrars  •  •  •  • 
shall  be  performed  under  rules  and  instructions  established 
and  given  by  the  district  court  having  jurisdiction  of  the  county 
in  which  they  act'* 

^^^  The  registration  is  the  act  of  the  court  The  fact  that 
it  may  be  done  by  the  registrar,  imder  general  orders,  where 
there  is  no  question,  is  not  different  from  the  power  of  the  derk 
to  enter  judgment  in  cases  ripe  for  judgment,  under  the 
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eral  order  or  rule  of  the  court:  Tyler  ▼.  7ii(3ge8  of  Oovrt  of 
B^gistration,  175  Mass.  71,  65  N.  E.  812.  Nor  doefl  the  aoE 
attempt  to  make  the  court  a  registration  office,  as  relator  claims. 
It  simply  confers  npon  the  court  certain  judicial  duties  inci- 
dent to  the  plan  of  registering  land  titles  provided  by  the  act 

4.  The  last  reason  urged  why  the  act  is  invalid  is  that  the 
office  of  examiner  of  titles  is  a  county  office,  which  must  be 
filled  by  popular  election  as  required  by  section  4  of  article  11 
of  the  state  constitution.  Examiners  of  titles  are  not  county 
officers,  within  the  meaning  of  this  constitutional  provision,  for 
the  reason  already  stated  in  connection  with  the  consideration 
of  the  question  as  to  the  power  of  the  court  to  appoint  them. 

We  tiierefore  hold  that  Laws  of  1901^  chapter  237^  is  consti- 
tutionaL 

Writ  quashed. 


Glass  Legislation. — The  legislature  may,  by  a  general  law,  dass- 
fty  countlefl  and  other  munlcipaUties  on  the  basis  of  population,  if 
such  classiflcatioD  bears  a  reasonable  relation  to  their  necessities: 
Knopf  V.  People,  185  IlL  20,  76  Am.  8t  Rep.  17,  67  N.  B.  22;  Wan* 
ser  V.  Hoos,  60  N.  J.  L.  482,  64  Am.  St  Rep.  600,  88  AtL  449; 
monographic  note  to  State  v.  BUet,  21  Am.  St  Rep.  784.  But  see 
Hurray  v.  Board  of  Gommrs.,  81  Minn.  859,  83  Am.  8t  Rep.  879,  84 
N.  W.  108. 

Torrens  Iiand  Act— The  constitutionality  of  statntes  adopting  the 
Torrens  system  of  registering  land  titles  is  considered  in  State  v* 
Ouilbert,  56  Ohio  St  575,  60  Am.  St  Rep.  756,  47  N.  B.  651;  People  ▼• 
amen.  176  HL  666,  68  Am.  St  Rep.  175,  52  N.  B.  9ia 
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McDUGLB  ▼.  PILMER. 
f79  M18B.  63,  29  South.  996.] 

JURISDIOTION.-SERYICE  OF  SUMMONS  bj  tbe  Justice  of 
die  peace  who  issues  It  is  null  and  yoid,  and  does  not  confer  juris- 
diction of  the  person  of  the  defendant.    CP*  683.) 

JURISDIOTION— SERVICE  OF  PROCESS— GERTIORARL 
On  certiorari  from  a  justice's  court  to  the  circuit  court,  the  latter  ii 
confined  to  questlonl  of  law  appearing  upon  the  face  of  the  proceed- 
ings; and,  if  it  appears  therefrom  that  the  Justice  had  no  Jurisdic- 
tion because  of  void  service  of  process,  the  circuit  court  is  with- 
out Jurisdiction,    (p.  583.) 

JURISDICTION.-ON  APPEAL  TO  THE  CIRCUIT  COURT 
from  a  justice's  Judgment,  the  circuit  court  can  hare  no  Jurisdiction 
unless  the  Justice  had  Jurisdiction,    (p.  583.) 

B.  L.  Dabney,  for  the  appellant. 

J.  Waddell,  for  the  appellee. 

« 
**  TBEBAL,  J.    On  the  seventeenth  day  of  February,  1900, 

J.  D.  Pilmer  filed  for  suit  before  J.  P.  Buf ord,  justice  of  the 

peace  of  De  Soto  county,  his  claim  for  two  hundred  dollars, 

and  a  summons  was  issued  by  said  ^^  justice  returnable  at 

Lake  Cormorant  on  the  twenty-fourth  day  of  February,  1900, 

and  said  summons  was  executed  by  the  justice  himself  in  due 

time,  and,  McDugle  not  appearing  as  required  by  said  sum- 

mens,  a  judgment  by  default  was  rendered  against  him  for  two 

hundred  dollars.    Thereafter  an  execution  issued  upon  said 

judgment,  and  was  levied  upon  the  property  of  McDugle,  when, 

by  certiorari,  his  complaint  was  brought  before  the  circuit 

aourt  of  De  Soto  couniy.    The  circuit  court  of  De  Soto  county 

proceeded  to  try  the  case  de  novo,  and  rendered  judgment 

(682) 
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against  McDxigle  for  two  hundred  dollars  and  interest  thereon, 
and  from  that  judgment  McDugle  appeals.  The  circuit  court 
of  De  Soto  county  had  no  jurisdiction  to  try  the  case,  because 
the  only  jurisdiction  it  could  have  was  the  jurisdiction  of  the 
justice  of  the  peace,  Buford,  and  Buford  had  no  jurisdiction 
whatever.  Jurisdiction  is  either  in  regard  to  the  subject  mat- 
ter of  the  suit  or  the  person  sued.  And  whatever  may  be  true 
as  to  the  jurisdiction  of  Justice  Buford  as  to  the  matter  in  con- 
troversy— ^upon  which  we  pass  no  opinion — ^yet  undoubtedly  he 
acquired  no  jurisdiction  of  the  defendant  McDugle  by  the  ser- 
vice of  process  upon  him  made  by  himself.  Process  may  be 
served  only  by  the  person  designated  in  the  code  relating  to 
this  subject,  and  unquestionably  nowhere  is  a  justice  of  the 
peace  authorized  to  execute  process  issued  by  himself.  Such 
service  is  a  nullity,  and  confers  no  jurisdiction,  and  is  of  no 
more  force  than  if  not  made  at  all.  It  was  a  nullity,  and  was 
rightly  disregarded  by  McDugle:  Kyle  v.  Kyle,  56  Ind.  387; 
Works  on  Courts  and  Jurisprudence,  211.  When  a  case  de- 
cided by  a  justice  of  the  peace  is  brought  by  certiorari  before 
the  circuit  court,  that  court  is,  by  the  express  provisions  of  the 
code  of  1893,  section  89,  confined  to  the  examination  of  ques- 
tions of  law  appearing  upon  the  face  of  the  proceedings,  and  in 
case  of  reversal  should  enter  up  such  judgment  as  the  justice 
ought  to  have  entered,  if  the  same  be  apparent. 

Now,  it  must  be  clear  that  the  justice  of  the  peace  had  no 
authority  to  enter  any  judgment^  but  should  have  issued  pro- 
cess for  the  defendant,  directed  to  the  constable  of  the  dis- 
trict, or  ^^  to  the  sheriff  of  the  county ;  and  the  case  must  be 
returned  to  Justice  Buford,  or  to  his  successor  in  office,  that  it 
may  be  proceeded  with  in  an  orderly  manner  by  a  legal  service  of 
notice.  By  the  authority  above  quoted.  Justice  Buford  had  no 
jurisdiction  of  the  defendant,  and  so  there  has  never  been  a  trial 
in  a  justice  of  the  peace  court,  and,  until  tried  in  such  court, 
it  can  have  no  place  in  the  circuit  court.  The  infirmity  in  the 
case  is  the  want  of  jurisdiction  in  the  justice's  court  and  in 
the  circuit  court  of  the  person  of  the  defendant.  In  cases  aris- 
ing before  a  justice  of  the  peace,  the  circuit  court  can  have  no 
jurisdiction  unless  the  justice  had  jurisdiction  of  it:  Olass  v. 
Moss,  1  How.  (Miss.)  619;  Morris  v.  Shryock,  60  Miss.  596, 
697.  Louisville  etc.  B.  R.  Co.  ▼.  McCollister,  66  Miss.  106,  6 
South.  695,  was  very  similar  in  its  leading  aspect  to  the  case 
here  before  ns,  and  there  this  court  sent  back  to  the  justice  of 
the  peace  court  two  causes  of  action,  which  had  got  into  the 
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circuit  court,  and  were  there  conBolidated  with  another  ososa* 
of  action^  and  passed  into  judgment^  because  no  notice  of  said 
two  causes  of  action  had  been  given  to  the  defendant  in  the 
case  before  the  justice  of  the  peace.  And  so  the  judgment  in 
the  circuit  court  against  McDugle  is  reyersed^  and  the  case  re- 
manded to  that  court,  with  directions  that  it  reveirse  the  judg- 
ment of  the  justice  of  the  peace,  and  return  the  case  to  him 
that  a  summons  may  issue  for  the  defendant,  and  that  it  pro- 
ceed according  to  due  course  of  law. 


Process. — Defects  in  the  service  of  process  as  affecting  tbe  Juris- 
diction of  the  court  are  considered  in  the  monographic  notes  t» 
Sanford  v.  Kdwards,  61  Am.  8t  Rep.  485-496;  Ghoate  T.  Spencer, 
40  Am.  8t  Rep.  430-434.  See,  also,  the  recent  cases  of  Ktdh  v. 
German  Sav.  etc  Soc.,  25  Wash.  849,  87  Am.  St  Rep.  757,  65  Pae» 
559;  Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont  815^  87  Am.  St. 
Rep.  416,  64  Pac  879. 


JOHNSON  V.  WESTERN  UNION  TELEGRAPH  CO. 

[79  Miss.  58,  29  South.  787.] 

TELEGRAPH  OOMPANIES-FAILURB  TO  DBLIVIBB 
MESSAGE— DAMAGES. — If  a  telegraph  company  is  negligent  in 
failing  to  deliver  a  telegram  giving  the  person  to  whom  it  is  ad- 
dressed an  opportimity  to  make  a  contract,  the  loss  of  profits  which 
he  might  have  made  if  he  had  entered  into  the  contract  is  too  re-^ 
mote  and  uncertain  to  be  recovered,    (pp.  584,  585.) 

Southworth,  Neill  ft  Quinn,  for  the  appellant. 

Mayes  ft  Harris  and  Campbell  ft  Starling,  for  the  appeDesu 


«>  TERRAL,  J.    R.  M.  Qnigley  ft  Co.,  of   St  Louis,  oft 

July  27, 1898^  sent  to  appellant  the  following  telegram: 

'^.  A.  Johnson,  Morehead,  Miss.: 

'^e  have  million  yards,  pay  both  ways ;  work  ^  Qeorgiana, 
Ala.  Do  yon  want  any?  Hancock  will  be  Qeorgiana  after 
Thursday.    Speak  qnick.  R.  M.  QTJIGLEY  ft  CO  • 

The  declaration  for  damages  by  Johnson  alleges  that  he 
wanted  work,  had  worked  beff  ore  with  Qnigley  ft  Co.,  and  woold, 
if  he  had  received  the  telegram,  have  gone  to  Geoigiana,  where 
Qnigley  ft  Co.  had  a  large  contract  for  the  constmction  of  a 
railroad,  and  that  he  would  have  entered  into  a  contract  for 
Khe  doing  of  a  part  of  said  work,  and  wonld  have  made  a  laigi^ 
sum  of  money  upon  said  contract. 
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We  think  the  damages  here  sued  for  are  too  remote  to  he  re- 
covered. If  the  telegram  had  heen  received^  it  only  gave  ap- 
pellant an  opportunity  for  making  a  contract  for  railroad  work, 
which  he  might  have  made  or  might  not  have  made ;  and,  if  he 
had  made  a  contract  for  work,  what  he  should  have  made  there- 
on would  have  heen  subject  to  several  contingencies.  In  other 
words,  the  damages  here  claimed  are  not  the  direct  result  of 
the  breach  of  duty  complained  of.  They  do  not  naturally,  or 
necessarily  or  probably,  arise  from  the  wrong  done;  and  be- 
cause the  damages  claimed  are  remote  and  uncertain,  the  ap- 
pellant may  not  recover:  Yicksburg  etc.  S.  B.  Co.  v.  Sagsdale, 
46  Miss.  458;  1  Sutherland  on  Damages,  sec  15;  Western 
Union  Tel.  Co.  y.  HaD,  124  U.  S.  444,  8  Sup.  Gt  Rep.  677. 

Affirmed. 


A  Telegraph  Compcmy  Is  liable  for  the  failure  to  send  a  tele- 
gram containing  an  acceptance  of  an  ofTer  to  enter  into  a  contract: 
Baldrwin  y.  Western  XTnA<m  Tel.  Oo.,  93  6a.  692,  44  Am.  8t  Rep.  194» 
21  S.  E.  212.  See,  in  this  connection,  Western  Union  Tel.  Go.  v. 
Fellner,  58  Ark.  29,  41  Am.  St  Rep.  81,  22  S.  W.  917;  McPeek  y. 
Western  Union  Tel.  Co.,  107  Iowa,  356^  70  Am.  St  Rep.  205,  78 
N.  W.  63;  Hendershot  v.  Western  Union  Tel.  Co.,  106  Iowa,  529,  68 
Am.  St  Rep.  813,  76  N.  W.  828;  Western  Union  Tel.  Co.  y.  Flint  etc. 
Lumber  Co.,  114  Oa.  576,  88  Am.  St  Rep.  36,  40  S.  E.  815;  mono- 
graphic note  to  Western  Union  TeL  Oa  t*  Cooper,  10  Am.  St  Rep. 
782. 


MABSHALL  t.  WESTEBIT  UNION  TELEGRAPH  CO. 

[79  Misa  154,  27  South.  614.] 

OONBTlTUTlONAIi  LAW— INTBRSTATB  OOICMBRCB— 
TBLEORAMS.— A  statute  imposing  a  penalty  tor  delay  in  the 
transmi88i(m  of  telegrams  oyer  the  wires  from  one  state  to  another 
Is  unconstitutional  as  an  unlawful  attempt  to  interfere  with  inter- 
state commerce,    (p.  687.) 

TBLBGRAPH  COMPANIES-CONSTRUCTION  OF  STAT- 
UTB. — ^A  statute  Imposing  a  penalty  on  telegraph  companies  for 
failure  to  transmit  messages  correctly  does  not  apply  to  eaiet  of 
dday  In  transmissioD.    ip.  567.)  » 

Oilleylen  ft  Leftwich,  for  the  appellani 

Mayes  ft  Harris  and  Bristom  ft  Sykes,  for  the  appellee. 

^^  WHITFIELD,  J.  The  message  in  this  case  was  trans- 
mitted from  Birmingham,  Alabama,  to  Quincy,  Mississippi,  cor- 
rectly. The  delay  occurred  either  at  Birmingham,  in  starting  it^ 
or  in  the  transmission.     There  was  nothing  to  show  to  which 
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of  these  two  causes  the  delay  was  due.  The  operator  at  Qtdn* 
cy  promptly  delivered  it  upon  reception  at  that  office.  The 
action  is  to  recover  the  penalty  provided  hy  section  4326  of  the 
code  of  1892,  and  the  effort  is  to  recover  the  penalty  for  failure 
to  transmit  the  message  ^'within  a  reasonable  time^  without 
good  and  sufficient  reason.''  Counsel  for  appellant  contend 
that  Western  Union  Tel.  Co.  ▼.  Pendleton,  122  U.  S,  347,  7 
Sup.  Ct.  Hep.  1126,  has  been  overruled  by  Western  Union  Tel. 
Co.  V.  James,  162  U.  S.  650,  16  *«*  Sup.  Ct.  Bep.  934,  and 
that  Alexander  v.  Western  Union  Tel.  Co.,  66  Miss.  161,  14 
Am.  St.  Bep.  556,  5  South.  397,  has,  by  this  last  ease,  been 
modified.  Ivearned  counsel  misconceive  the  cases.  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347,  7  Sup.  Ct.  Bep. 
1126,  was  a  suit  in  an  Indiana  court  to  inflict  the  penalty  of  an 
Indiana  statute  for  a  default  which  occurr  «!  wholly  in  Iowa. 
The  message  was  transmitted  promptly  to  Ottumwa,  Iowa,  but 
the  agent  there  (transmission  being  ended)  delayed  delivery 
from  there  (the  office  of  destination)  to  the  sendee.  It  wai 
this  failure  by  the  operator  at  the  office  of  destination,  after 
transmission  was  ended,  to  promptly  deliver  to  the  sendee,  that 
constituted  the  entire  default.  And  this  default  occurring 
wholly  in  Iowa,  the  Indiana  statute  could  not  have  extraterri- 
torial  application  to  it. 

Western  Union  Tel.  Co.  v.  James,  162  U.  S.  650, 16  Sup.  Ct 
Bep.  934,  was  a  suit  in  Georgia,  seeking  under  a  Qeorgia  statute 
to  inflict  the  penalty  of  that  statute  in  a  Georgia  court  for  a  de« 
fault  which  occurred  wholly  in  (Jeorgia.  The  statute  was  en- 
forced, not  extraterritorially,  but  for  a  default  occurring  wholly 
within  the  limits  of  the  state  under  whose  police  power  the 
statute  was  enacted. 

The  vital  and  distinguishing  test  between  the  cases  is  that  in 
the  Pendleton  case  the  default  occurred  wholly  without  the 
state  whose  statute  was  invoked,  and  in  the  James  oase  the 
default  occurred  wholly  within  the  state  whose  statute  was  in- 
voked. In  the  James  case,  also,  the  default  consisted  wholly 
in  the  frfilure  of  the  operator  at  the  office  of  destination  to  de- 
liver the  telegram  with  due  diligence  after  its  reception  by 
him,  transmission  being  ended.  He  kept  it  from  one  evening 
until  the  next  morning. 

We  understand  both  cases  to  hold  that  it  is  competent  for  a 
state,  in  the  exercise  of  its  police  power,  to  enforce  a  reasonable 
penalty  for  a  failure  on  the  part  of  the  company  to  deliver,  with- 
in  a  reasonable  time,  without  good  excuse  therefor,  from  the 
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office  of  destination  to  the  sendee,  a  telegram,  transmission  be- 
ing  wholly  over.  And  this  the  Alexander  case  holds.  We  also 
think  it  fairly  deducible  from  both  cases  that  a  ^^  state  stat- 
ute imposing  a  penalty  for  delay  in  the  transmission  of  the 
message  over  the  wires  from  one  state  to  another  state  would 
be  an  interference  with  interstate  commerce,  within  the  mean- 
ing of  the  federal  constitution  (section  8,  article  1). 

The  language  of  Justice  Peckham  at  page  6S1  of  162  TJ.  S., 
page  938  of  16  Sup.  Ct.  Bep. — ^^'It  is  yet  under  the  jurisdiction 
of  the  state  where  it  is  to  be  delivered  (after  its  arrival  there- 
in at  the  place  of  delivery)'* — indicates  this,  as  does  the  distinc- 
tion drawn  (see  pages  659,  660  of  162  IT.  S.,  page  937  of  16 
Sup.  Ct.  Bep.),  between  state  legislation  that  but  incidentally 
affects  commerce,  such  as  was  considered  in  Smith  ▼•  Alabama, 
124  IT.  S.  465,  8  Sup.  Ct.  Bep.  564^  and  which,  at  any  rate, 
would  be  valid  until  Congress  should  legislate  upon  the  sub- 
ject, such  legislation  being  local  in  its  nature,  in  aid  of  com- 
merce, and  the  general  duty  of  the  company  without  the  stat- 
ute, and  that  other  kind  of  state  legislation,  which  seeks  to 
regulate  subjects  so  extensive  and  national  in  character  that 
only  Congress  could  deal  with  them. 

Whether  we  are  correct,  however,  in  this  deduction  from 
these  two  cases  as  to  the  voidness  of  state  legislation  seeking  to 
regulate  the  transmission  of  messages  from  one  state  into  an- 
other, we  are  satisfied  that  our  statute  (section  4326)  does  not 
impose  a  penalty  for  failure  to  transmit  within  a  reasonable 
time,  etc.  The  statute  seems  to  have  been  carefully  drawn,  so 
as  to  preserve  the  very  distinction  adverted  to.  At  all  events, 
its  language  plainly  limits  the  penalty  as  to  transmission  to 
transmitting  "incorrectly."  It  is  a  penal  statute  and  must  be 
strictly  construed.  If  a  statute  should  be  enacted  imposing  a 
penalty  for  unexcused  delay  in  transmission  of  an  interstate 
message,  where  the  evidence  showed  that  the  whole  of  such  de- 
lay occurred  between  points  in  this  state,  a  different  case  would 
be  presented,  though  whether  such  a  statute  would  be  valid  we 
do  not  eay.  There  is  no  showing  in  this  case  as  to  where  the 
delay  in  transmission  occurred,  or  whether  the  delay  might  not 
163  iiQYe  consisted  in  failing  to  start  the  dispatch  promptly. 
And  this  is  a  suit  for  a  penalty,  not  for  damages  caused  by  neg- 
ligent transmission  or  delay  in  delivery.  The  rule  announced 
in  26  American  and  English  Encyclopedia  of  Law,  831,  and 
note  3,  seems  to  apply  to  the  latter  class  of  suits.  But,  on  our 
view  of  this  case,  this  is  immaterial.    On  the  case  before  us,  we 
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think  tlie  learned  circuit  judge  has  reached  the  right  conclusion, 
there  being  no  proof  of  any  recoTerablOi^  actual  damageSp  and 
the  judgment  is  affirmed* 


Interstate  Ck>niinerce.~A  state  maj  subject  telegraph  companies 
to  penalties  for  acts  of  negligence  occurring  within  Its  limits,  al- 
though such  acts  maj  be  committed  In  dealing  with  messages  to  be 
transmitted  to  points  In  other  states:  Western  Union  Tel.  Go.  t. 
Howell»  05  Ga.  194,  51  Am.  St.  Rep.  68,  22  S.  B.  286.  See,  farther. 
Burgess  t.  Western  Union  Tel.  Co.,  92  Tex.  125,  71  Am.  St.  Rep. 
833,  46  S.  W.  794;  Postal  TeL  Go.  v.  Richmond,  99  Va.  102,  86  Am. 
St.  Rep.  877,  87  S.  B.  789;  monographic  note  to  People  t.  Wemj^e, 
27  Am.  St  Rep.  659. 


SHARPLET  T.  PLANT. 

[79  Miss.  175,  28  South.  799.1 

BXBGUTOR'S  SALES— FRAUD.— A  judicial  sale  of  lands  t^ 
an  executor  who  Is  directed  to  sell  for  cash  Is  void,  and  cannot  be 
made  yalld  by  confirmation  if  by  agreement  between  the  executor 
and  purchaser  a  part  of  purchase  money  is  not  paid,  but  Is  cred- 
ited on  an  Individual  debt  due  the  executor  by  the  purchaser, 
(p.  589.) 

EXECUTOR'S  SALES— PRAUI>-LIMITATIONS.— A  pur- 
chaser  at  an  executor's  sale  of  lands,  ord^ed  to  be  sold  for  cash, 
who  does  not  pay  all  of  the  purchase  money,  but  by  agreement 
with  the  executor,  has  part  of  It  credited  to  him  on  an  Individual 
debt  due  him  from  such  executor,  Is  not  entitled  to  the  benefit  of 
a  statute  of  limitations  applicable  when  "the  sale  is  made  In  good 
faith  and  the  purchase  money  paid."    (p.  589.) 

EXEGUTOR'S  SALES— BONDS.— Although  a  will  provides 
that  the  executor  may  administer  the  estate  witiiout  bond*  this  does 
not  dispense  with  the  necessity  of  a  bond  for  the  faithful  apfdlea- 
tlon  of  the  proceeds  of  a  sale  of  the  land  of  the  estate  as  proylded 
by  statute,  and  a  sale  without  such  bond  Is  void.    (p.  690.) 

EXBGUTOR'S  SALE&-VAGATING.— If  an  executor's  aale 
of  land  is  void  because  the  purchaser  did  not  pay  all  of  the  porcfaase 
money  as  directed  by  the  order  authorizing  the  sale^  a  decree  vacat- 
ing It  should  declare  the  title  in  the  heirs  subject  to  the  lien  of  the 
purchaser  tor  the  part  of  the  purchase  money  paid  by  him,  allow- 
ing him  nothing  for  Improvements  put  upon  the  land.    (p.  090l) 

POWBRS.-GONDITIONS  ATTAGHBD  by  the  donor  to  flie 
execution  of  a  pow^  must  be  strictly  complied  with,  however  un- 
essential they  may  seem.    (p.  592.) 

TRUST  DBEDS-GONDITIONS-SBAL.— If  a  trust  deed  inro. 
vldes  for  the  appointment  of  a  substituted  trustee  under  the  ''hand 
and  seal  **  of  the  beneficiary,  such  appointment  In  wrttlag  but  noC 
under  seal  Is  void.    (p.  692.) 
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Gilleylen  &  Lef  twich,  O.  C.  Paine,  and  Alexander  ft  Alex- 
ander,  for  the  appellant. 

E.  H.  Bristow  and  Mayes  ft  HarriB,  for  the  appellee. 

*®^  CALHOON,  J.  In  eales  made  by  executors,  adminis* 
trators  and  all  other  trustees,  uberrima  fides  is  the  inflexible 
rule  of  law.  In  making  the  sale  the  trustee  ^'cannot  bring 
others  into  his  confidence,  by  reason  whereof  a  private  sale  is 
made  to  them  on  the  secret  understanding  that  he  is  to  take  an 
interest  or  benefit":  McGowan  ▼.  McOowan^  48  Miss.  553. 
This  doctrine  is  apparently  universal,  and  it  is  essential,  in 
order  to  preserve  integrity  and  good  faith  in  the  immense  mass 
of  business  dealings  among  men  where  confidence  is  reposed. 
In  this  view,  there  can  be  and  is  no  difference  or  distinction 
drawn  by  the  law  between  actual  and  constructive  fraud.  The 
law  condemns  the  thing  regardless  of  the  motive.  There  can 
be,  in  the  nature  of  things,  no  condonation  of  it,  no  plausible 
explanation  *®®  of  it,  no  arguing  out  of  it.  The  law  is,  as  it 
ought  to  be^  inflexible  and  unbending.  The  good  inrtentions 
and  honest  purposes  of  the  executor  cannot  vary  the  wholesome 
rule,  which  is  bottomed  on  public  policy.  Certain  it  is  that 
there  was  here  a  distinct,  private  agreement  and  understanding 
that  $925  of  the  individual  debt  of  the  trustee  to  the  purchaser 
should  be  counted  as  cash  in  the  payment  of  the  bid  to  be 
made.  This  agreement  was  not  disclosed  at  the  sale,  nor  to  the 
chancery  court  which  confirmed  it,  and  it  made  the  sale  void. 
If  honest  purpose  and  good  intentions  may  prevail,  the  field  of 
actual  fraud  and  perjury  becomes  boundless.  The  sale  of  the 
578  acres  was  therefore  void,  for  the  reasons  given.  If  at  this 
sale  the  whole  bid  of  $3,468  had  been  paid  in  cash,  it  seems 
from  this  record  that  it  would  have  paid  off  the  debts  of  the 
testator,  and  left  the  minors  the  596^  acres  remaining  of  the 
1,174J  acres  undisturbed.  But  it  is  of  no  concern  whether  this 
be  true  or  not.    The  result  would  be  the  same. 

The  purchaser  in  this  case  cannot,  nor  can  the  appellee,  his 
devisee,  who  was  his  agent  at  the  purchase,  and  familiar  with 
the  agreement  and  private  understanding,  avail  of  the  two 
years'  statute  of  limitations,  applicable  where  "the  sale  is  made 
in  good  faith  and  the  purchase  money  paid,*'  as  provided  by  the 
code  of  1892,  section  2760,  because  here  there  was  not  "good 
faith'*  in  the  purview  of  the  law,  and  the  purchase  money  was 
not  paid  in  the  same  purview.  If  $925  of  the  individual  debt 
of  the  executor  may  be  deducted  from  $3,468,  cash  bid,  why 
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may  not  $3,000  be  so  deducted?  In  matters  of  such  general 
importance  the  statute  cannot  be  evaded.  There  must  be  first 
good  faith^  and  then  the  purchase  money  must  be  paid — every 
dollar  of  it^  unless,  perhaps,  some  trivial  sum  omitted  by  mis- 
take or  miscalculation. 

The  executor's  sale  of  the  578  acres  was  also  void  because 
there  was  no  bond  for  the  faithful  application  of  the  proceeds 
of  the  sale  of  the  land:  Code  1880,  sec.  2045;  Code  1892^  sea 
1905,  and  authorities  cited  in  the  footnotes  of  both.  The 
omission  *®®  to  require  such  a  bond  is  not  authorized  by  the 
will.  This  conveys  the  lands  to  Sims,  with  specific  directions 
to  him  to  'Tiold  and  use  them  for  the  benefit  of  complainants, 
appropriate  rentals  to  their  maintenance  and  education ,  and 
partition  to  each,  as  she  arrived  at  twenty-one  years  of  age  or 
married,"  the  land,  in  kind,  and  divide  any  accumulated  rentals. 
While  the  will  does  provide  that  no  bond  be  required  of  Sims  as 
executor  or  trustee,  it  is  clear  that  the  testator  never  had  any 
idea  that  he  should  ever  sell  the  lands.  In  fact,  it  shows  that 
the  fixed  purpose  of  Mr.  Sharpley  was  that  he  should  never  sell 
them,  and  the  special  bond  was,  therefore,  an  indispensable 
prerequisite  to  a  valid  sale.  The  decree  below,  as  to  this  land 
sold  by  the  executor,  seems  to  vest  the  title  in  Mr.  Plant,  the 
devisee  of  the  purchaser,  if  he  will  pay  the  $925  and  six  per 
centum  annual  interest  to  the  minors;  otherwise,  it  orders  a  sale 
to  realize  this  money  as  a  lien  on  the  land.  This  was  error. 
The  decree  should  have  annulled  the  sale  and  declared  the  legal 
title  to  be  in  the  minors,  but  inasmuch  as  those  who  come  into 
a  court  of  equity  must  do  equity,  this  legal  title  should  have 
been  made  subject  to  a  lien  for  an  amount  to  be  ascertained  by 
an  accounting.  This  account  should  ascertain:  1.  The  sum 
total  of  $2,543,  the  amount  of  the  bid  actually  paid,  with  in- 
terest added  at  the  rate  of  six  per  centum  per  annum  from  the 
day  of  sale ;  2.  The  rental  value  of  the  land  annually  from  the 
day  the  purchaser  took  possession,  with  six  per  centum  per  an- 
num interest  from  the  last  of  each  year,  to  which  should  be 
added  the  value  of  any  tinjber  sold  by  Tatum  or  Plant,  with 
six  per  centum  per  annum  from  date  of  sale,  the  sum  total  ot 
which,  less  taxes  paid  by  Tatum  or  Plants  with  like  interest 
from  their  payment,  should  be  credited  on  the  total  principal 
and  interest  of  the  $2,543,  and  unless  complainants  paid  any 
balance  so  found,  the  land  should  be  decreed  to  be  sold  to  pay 
it.    Nothing  should  be  allowed  appellee  for  improvements. 

We  proceed  now  to  inquire  into  the  validity  of  the  sale  of 
the  remainder  of  the  1,1 74i  acres  of  land  made  by  Mr.  Paine, 
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'^^^  as  substituted  trustee  appointed  by  Scruggs^  who  was  the 
assignee  of  the  Stem  Brothers  trust  d«ed.  At  that  sale^ 
Scruggs,  the  owner  of  the  note  and  trust  deed,  was  the  pur- 
chaser, at  a  bid  of  $622.50.  This  sale  was  made  on  January 
27,  1894,  and  on  December  26,  1894^  Scruggs,  the  purchaser, 
conveyed  it,  for  $2,100  in  cash  to  the  appellee  Plant  by  a 
quitclaim  conveyance;  and  thus  Plant  became  the  apparent 
sole  owner  of  the  ejitire  patrimony  of  the  two  infants.  The 
other  578  acres  had  been  sold  by  the  executor,  Sims,  on  De- 
cember 24,  1890,  to  Daniel  Tatum,  Plant's  devisor.  The 
whole  1,1 74J  acres  were  conveyed  to  the  trustee  in  the  trust 
conveyance,  together  with  all  the  crops  and  about  all  the  per- 
sonal property  of  the  grantor,  Mr.  Sharpley.  This  trust  con- 
veyance specifically  provided  that,  if  foreclosed,  the  crops 
should  be  first  sold,  then  the  stock,  then  the  McBeth  land, 
then  the  McMillan  land,  '^hen  the  balance,  as  may  be  neces- 
sary, in  this  order.'*  "The  balance"  was  the  land  here  sued 
for.  It  further  provides  that  if  Weisel,  the  trustee,  became 
unable  or  unwilling  to  act,  Stem  Brothers,  or  their  assignee, 
might  appoint  another  trustee,  **under  their  hand  and  seal." 

The  substitutionary  appointment  here  was  not  under  seal. 
Strictissimi  is  the  rule  in  the  .execution  of  powers  by  a  trustee 
under  conveyance  to  him  in  trust.  A  grantor  in  such  an  in- 
strument may  clog  its  execution  with  any  and  all  diflSculties 
and  prerequisites  to  sale  which  his  imagination  may  conjure  up, 
and  they  all  become  vitally  essential  to  a  valid  sale.  "There 
must  be  a  strict  adherence,  not  only  to  the  substance  of  the 
power,  but  also  to  all  the  formalities  required  in  its  execution 

by  the  instrument If  it  is  to  be  by  deed,  nothing  but  a 

deed  will  execute  the  power So,  if  the  deed  is  to  be 

sealed The  general  rule  is  strictly  adhered  to  that 

powers  can  be  executed  only  in  the  mode  and  at  the  time  and 
upon  the  conditions  prescribed  in  the  instrument  creating  the 
power  or  trust":  Perry  on  Trusts,  sec.  511  {^o).  In  reference 
to  the  appointment  of  substituted  trustees,  Mr.  Perry  says:  *®^ 
"Where  it  is  necessary  to  act  under  the  powers  thus  given  in 
the  instrument  of  trust,  it  is  of  the  utmost  consequence  that 
there  should  be  an  exact  compliance  with  the  power  and  au- 
thority as  given If   there  is  any  irregularity  as  to 

the  persons  by  whom  the  new  appointment  is  made,  or  as  to 
the  manner  in  which  it  is  made,  ....  the  new  trustee  will 
be  incapable  of  exercising  any  legal  authority  over  the  trust 
property,  and  will  be  a  trustee  only  de  son  tort  if  he  interfere, 
and  any  purchaser  of  the  trust  property  may  find  his  title  ut- 
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terly  wortMess'*:  Perry  on  Trusts,  sec.  288;  Learned  ▼.  Mat- 
thews, 40  Miss.  220;  Branfee  &  Alexander's  Digest,  820.  **The 
conditions  attached  by  the  donor  to  the  execution  of  a  power 
must  be  complied  witii  strictly,  however  unessential  they  may 
seem*':  18  Am.  &  Eng.  Ency,  of  Law,  837,  and  notes. 

The  sale  was  clearly  void  for  want  of  a  seal  to  the  appoint- 
ment of  a  substituted  trustee.  The  case  of  McCarley  ▼.  Board 
etc.,  58  Miss.  483,  38  Am.  Rep.  338,  has  no  adverse  relevancy  to 
this.  Here  the  complaint  is  that  the  parties  did  not  comply 
with  the  solemn  contract  in  making  the  appointment  of  the  exe- 
cution of  the  power.  There  cannot  be,  in  the  nature  of  things^ 
any  equitable  estoppel  of  complainants  in  the  case  at  bar. 
Sharpley,  the  grantor  in  the  trust  instrument^  would  not  him- 
self have  been  estopped:  McPherson  v.  Beese,  58  Miss.  750. 
Mr.  Sharpley's  answer  to  the  suggestion  of  estoppel  would  be 
that:  '*The  instrument  between  us  was  a  contract.  We  con- 
tracted at  arm's  length,  and  I  stipulated  expressly  for  seal  to 
any  appointment,  as  I  had  a  perfect  right  to  do,  and  you  ac- 
cepted the  security  with  that  condition,  and  you  now  claim 
under  the  contract,  with  a  violation  of  that  condition."  Sup- 
pose the  contract  had  stipulated  that  the  appointment  should 
be  made  with  the  picture  or  drawing  of  a  horse  opposite  the 
name,  would  any  court  hold  that  this  might  be  dispensed  with 
in  a  sale  in  pais  ?  There  is  no  restriction  on  the  power  to  con- 
tract, where  no  public  policy  is  violated.  A  grantor  in  a  trust 
deed  may  hamper  sales  by  any  conditions  he  chooses,  however 
technical  *®^  or  useless  or  eccentric  they  may  seem,  and  may 
even  have  the  purpose,  in  his  requirements,  to  make  resort  to 
sale  in  pais  so  difficult  and  cumbersome  as  to  make  it  probable 
that  the  beneficiary  will  proceed  in  chancery  to  foreclose.  It  is 
no  answer  to  this  to  say  that  seals  have  been  made  unnecessary 
by  law.  ^'Consensus  facit  legem.'*  The  inquiry  is  idle  as  to 
what  seal  should  be  affixed,  because  by  law  now  there  is  no 
form  of  seal.  Any  device  designed  to  represent  a  seal  would 
be  sufficient:  Whittington  v.  Clarke,  8  Smedes  &  M.  485;  21 
Am.  &  Eng.  Ency.  of  Law,  884. 

The  sale  being  void  for  the  reasons  given,  Mr.  Plant  has  no 
title,  and  the  title  is  in  complainants.  We  are  strongly  in- 
clined to  think  that,  by  the  proper  application  of  paymentSy 
the  mortgage  debt  was  fully  paid  before  the  sale,  and  so  it  was 
void  for  this.  This  should  be  ascertained  exactly  by  a  com- 
missioner appointed  for  that  expre^  purpose.  The  lands  ar» 
not  chargeable  for  debts  contracted  after  Mr.  Sharpley's  death. 
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The  proceeds  of  the  sale  of  the  578  acres  released  from  the 
trust  by  Scruggs  must  be  held  to  have  been  appropriated,  as 
the  decree  of  sale  required,  to  the  mortgage  debt.  Mr. 
Scruggs'  dealings  with  the  executor  and  the  estate  are  such 
as  to  make  it  certain  that  he  is  entitled  to  no  consideration  on 
the  score  of  ignorance  or  the  illegal  character  of  the  business 
transactions  of  the  executor  with  him.  On  the  coming  in  of 
the  itemized  report,  if  there  be  anything  due  on  the  mortgage, 
it  shall  be,  with  ten  per  centum  interest,  a  lien  in  favor  of 
Plant  on  this  596^  acres,  and  the  same  proceedings  had  as  in 
the  case  of  the  578  acres.  Whether  or  not  any  sum  be  due  on 
the  mortgage,  Plant  shall  have  a  lien  for  taxes  paid  by  him, 
with  six  per  centum  interest  per  annum;  and  he  shall  be  re- 
<iuired  to  account  for  reasonable  rents,  as  in  the  other  case, 
4igainst  which  he  may  offset  improvements^  but  be  allowed  noth- 
ing for  them  in  excess  of  rents. 
Beversed  and  remanded. 


Szecutor's  Sale.—If  an  executor  is  himself  Interested  In  or  bene- 
tlted  by  a  sale  made  of  bis  decedent's  property,  the  sale  is  Invalid: 
8ee  Melms  v.  Pabst  Brew.  Co.,  03  Wis.  153,  66  N.  W.  518,  67  Am. 
8t  Rep.  899,  and  cases  cited  In  the  cross-reference  note  thereto. 
And  a  sale  by  an  executor,  without  giving  a  bond,  is  invalid,  not* 
withstanding  the  wiU  of  the  decedent  provides  that  no  bond  be 
r^ulred  of  the  executor,  but  does  not  provide  for  a  sale:  Snow  ▼• 
FnsseU,  OS  Me.  862,  74  Am.  St  Rep.  850,  45  AtL  805. 


BOMER  BROTHERS  ▼.  CANADAT. 

[79  Miss.  222,  SO  South.  638.] 

8PEGIFI0  PERFORMANCE.— A  CONTRACT  TO  OUT 
TREES  from  land  and  convert  them  Into  lumber.  Indefinite  and  un* 
certain  as  to  the  trees  to  be  cut,  cannot  be  specifically  enforced. 
<p.  6M.) 

SPECIFIC  PERFORMANCE  OF  A  CONTRACT  TO  OUT 
TREES  from  land  and  convert  them  into  lumber  cannot  be  decreed 
and  a  receiver  appointed  for  that  purpose,  as  such  performance 
would  unduly  tax  the  superintendence  of  the  court    (p.  604.) 

A.  S.  Buchanan,  and  Mayes  &  Harris^  for  the  appellants. 

Henry  &  Barhour,  W.  W.  Coody,  and  Bamett  ft  Penin,  £or 
the  appellee. 

«■•  WHITFIELD,  C.  J.    Doubtless  there  are  cases  where 
equily  will  decree  the  specific  performance  of  contracts  for  the 
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delivery  up  of  chattels,  even  other  than  those  cases  in  which  a 
pretiiun  affectionis  attaches  to  them,  but  thqr  are  exceptional 
cases.  It  18  claimed  here,  too,  that  this  contract  savora  of  the 
realty,  since  it  is  for  the  sale  of  standing  trees.  But  as  said 
by  the  supreme  court  of  North  Carolina  in  Paddock  ▼.  Daven- 
port, 107  N.  C.  717,  12  S.  B.  465:  ''The  trees  were  purchased 
with  a  view  to  their  severance  from  the  soil,  and  thua  being 
converted  into  personal  property^';  and  it  is  in  this  converted 
state  that  they  were  to  be  delivered — ^in  the  shape  of  manu- 
factured lumber — ^to  appellants.  Passing  by,  however,  the  veiy 
ingenious  and  learned  argument  that  this  is  a  contract  touch- 
ing realty,  we  think  it  is  clear,  for  two  reasons,  that  this  bill 
cannot  be  maintained:  1.  Because  the  contract  is  too  uncertain^ 
vague,  and  indefinite  in  its  terms;  and  2.  Because,  if  it  were 
clear  and  definite,  its  performance  by  the  reoedver  of  the  court 
would  unduly  tax  the  superintendence  of  the  court. 

The  cases  in  which  receivers  have,  under  the  decrees  of  the 
court,  specifically  performed  contracts  for  the  construction  and 
operation  of  railroads  rest  upon  the  principle  that  the  public 
have  a  deep  interest  in  the  performance  of  such  contracts,  and 
that  'Vhen  the  inconvenience  of  the  courts  in  acting  is  more 
***  than  counterbalanced  by  the  inconvenienoe  of  the  public  if 
they  do  not  act,  the  interest  of  the  public  will  prevail.'*  The 
case  of  City  of  Burlington  v.  Burlington  Water  Co.,  8G  Iowa, 
266,  53  N.  W.  246,  falls  within  this  principle:  See  Mr.  Free- 
man's note  to  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  68 
Am.  St.  Bep.  760.  This  exceptional  doctrine  has  no  applica- 
tion in  a  contract  between  private  citizens  about  a  private  mat- 
ter,  wholly  unaffected  with  a  public  interest.  The  best  discus- 
sion we  have  seen  of  the  class  of  cases  into  which  this  falls 
is  in  the  above  note.  Mr.  Freeman  says,  at  page  753:  '*There 
are  two  classes  of  cases  in  which,  in  a  suit  for  the  specific  per- 
formance of  a  contract,  equity  will  refuse  to  grant  a  decree, 
although  there  is  no  question  as  to  the  validity,  certainty, 
mutuality,  or  justice  of  the  contract,  and  although  there  is  no 
doubt  that  the  defendant  is  entirely  able  to,  and  in  all  justice 
ahould,  perform  his  contract.  The  first  class,  of  which  in- 
stances arei  rare,  embraces  those  cases  in  which,  by  reason  of 
the  nature  of  the  subject  matter  of  the  contract  sued  upon, 
the  court  is  unable  to  properly  'frame  a  decree  for  specific 
peitf ormance — as  where  the  contract  was  to  refrain  from  divulg- 
ing the  secret  of  an  invention  (Newbery  v.  James,  2  Mer.  446), 
or  of  a  patent  medieine  (Williams  v.  Williams^  S  Mer.  157), 
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or  where  it  is  Bought  to  enforce  the  common  coTenants  of 
husbandry  (Bayner  y.  Stone^  2  Eden,  128)^  or  where  the  con- 
tract is  for  the  sale  of  goodwill  (Baxter  y.  ConoUy,  1  Jac.  ft 
W.  576;  Cofllake  y.  Till,  1  Buss.  376).  The  second  class  em- 
braces the  numerous  cases  in  which,  by  reason  of  the  nature 
of  the  thing  contracted  to  be  done,  a  decree  of  specific  per- 
formajice  must  proYe  an  ineffectiYe  or  inexpedient  remedy. 
While  equity  aims  to  supply  a  remedy  wherever  there  is  a 
right  that  cannot  be  adequately  enforced  at  law,  it  refuses  to 
be  drawn  into  the  absurdity  of  substituting  for  an  imperfect 
legal  remedy  an  equitable  one  less  perfect^  and  more  cumber- 
some and  inexpedient.  Accordingly,  where  the  enforcement 
^^  of  a  decree  of  specific  performance  would  unduly  tax  the 
attention  and  superintendence  of  the  court;  where  it  would 
necessitate  the  compelling  of  personal  acts  involying  the  exer- 
cise of  special  skill,  taste  or  judgment;  where  the  perform- 
ance of  the  contract  must  stretch  over  a  considerable  time; 
where  the  contract  is  so  complex  in  its  nature  that  it  would 
be  difficult  in  any  case  to  determine  whether  an  alleged  dis- 
obedience of  the  court's  decree  was  in  fact  a  disobedience,  and 
where  t^ie  interests  of  other  suitors  and  the  general  adminis- 
tration of  justice  must  suffer  if  the  court  were  to  give  the 
necessary  care  and  oversight  to  the  enforcement  of  its  decree — 
in  all  these  cases,  by  the  general  rule,  a  decree  of  specific 
performance  will  be  refused.  But  the  decree  of  specific  per- 
formance rests  within  the  discretion  of  the  court.  It  is  not 
generally  granted  as  a  matter  of  right,  and  respect  for  prece- 
dent does  not  influence  equity  courts  as  it  does  those  of  law/' 
Again,  he  says^  at  page  754:  ''The  proposition  is  also  settled 
that  equity  will  not  decree  specific  performance  of  a  contract 
where  the  enforcement  of  its  decree  would  involve  the  direct 
superintendence  of  the  court:  Ross  v.  Union  Fac.  By.  Co.,  1 
Woolw.  26,  Fed.  Cas.  No.  12,080;  Fallon  v.  Bailroad  Co.,  1 
Dill.  121,  Fed.  Cas.  No.  4629 ;  Blanchard  y.  Detroit  etc.  B.  B. 
Co.,  31  Mich.  43,  18  Am.  Bep.  142;  Eidd  v.  McQinnis,  1  N. 
Dak.  331,  48  N.  W.  22;  Danforth  v.  Phikdelphia  etc.  By. 
Co.,  30  N.  J.  Eq.  12;  McCann  v.  Bailroad  Co.,  2  Tenn.  Ch. 
773.^  In  accordance  with  this  general  principle,  it  is  now 
well  settled,  contrary  to  the  ruling  in  the  earlier  cases,  that 
equity  will  not  decree  specific  performance  of  contracts  for 
building  and  repairing  houses:  See  McCann  y.  Bailroad  Co.,  2 
Tesm.  Ch.  755;  22  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  996. 
This  contract,  as  to  its  uncertainty,  falls  within  the  con« 
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demnation  of  the  principle  well  expressed  in  Ikerd  y.  Beavers, 
106  Ind.  483,  7  N.  E.  326,  quoted  in  Louisville  etc.  By.  Co., 
V.  Bodenschatz-Bedford  Stone  Co.,  141  Ind.  264,  39  N.  B.  707, 
where  the  court  says:  ''In  Ikerd  v.  Beavers,  106  Ind.  483,  7 
N.  £.  326,  Mitchell,  J.,  in  speaking  for  this  court,  said:  ^ith 
respect  '^^^  to  its  essential  elements,  the  qualities  of  complete* 
ness,  certainty,  and  fairness,  the  contract  set  out  in  the  com- 
plaint does  not  present  the  requisites  warrantii^  a  decree  for 
specific  performance.  Courts  can  only  proceed  in  cases  like 
this  when  the  parties  have  themselves  agreed  upon  all  the 
material  and  necessary  details  of  their  bargain.  If  any  of 
these  are  omitted,  or  left  obscure  or  undefined,  so  as  to  leave 
the  intention  of  the  parties  uncertain  respecting  the  substan- 
tial terms  of  the  contract,  the  case  is  not  one  for  specific  per- 
formance. Without  supplying  all  its  essential  details,  no  court 
could  so  frame  its  decree  as  to  afford  any  adequate  protection 
to  the  defendant,  nor  can  a  judgment  be  entered  which  would 
be  a  final  determination  of  the  rights  of  all  the  parties.^ " 

What,  now,  are  the  provisions  of  this  contract,  as  to  these 
two  grounds  of  objection,  uncertainty,  and  the  undue  taxing  of 
the  superintendence  of  the  court?    We  quote  a  well-put  ex- 
tract  from   appellee's  brief:  "The  standing  timber  sold  the 
defendant^  the  contract  concerning  which  is  to  be  specifically 
enforced,  is  situated  in  two  counties — ^Yazoo  and  Warren.    It 
is  scattered  over  more  than  five  thousand  acres  of  land.    Be> 
fore  a  decree  for  specific  performance  can  be  enforced,  this 
timber  must  be  located.    Then  it  must  be  cut;  then  hauled; 
then  sawed  into  lumber;  then  dried;  then  delivered  to  parties 
at  Satartia  or  Bentonia,  and  classified.    Where  the  court  or  its 
receiver  is  to  get  the  labor,  teams,  sawmill,  and  other  ma- 
chinery, and  the  money  to  do  all  this,  nowhere  appears^  but  yet 
it  must  be  done.     Again,  in  some  cases  all  the  poplar,  oak,  and 
ash   on  certain  described  lands  have  been  sold;  in  other  cases 
a  certain  number  of  poplar,  oak,  and  ash  trees,  without  other 
more   definite  description;   and  in  another   all  merchantable 
timber.    If  a  decree  for  specific  performance  is  granted,  how 
is  the  court  to  know,  without  personal  supervision,  when  its 
order  has  been  carried  out?    In  the  cases  where  all  the  poplar, 
oak,  and  ash  were  sold,  is  every  tree  of  the  variety  mentioned, 
regardless  of  its  size  and  condition,  to  be  converted  into  lam- 
ber?    In  **''  the  cases  where  only  a  certain  number  of  trees 
is  conveyed,  who  is  to  say  what  trees  are  intended?    In  the 
case  where  all  merchantable  timber  is  conveyed,  who  is  to  de- 
cide what  is  merchantable  timber  ?*' 
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Undoubtedly^  most  of  the  lumber  is  indefinitely  described 
where  a  certain  number  of  poplar  and  ash  trees  is  conveyed, 
how  many  ash  and  how  many  poplar  are  meant^  and  what  par- 
ticular trees  are  to  be  taken. 

Again,  it  is  wholly  optional  with  appellants  whether  to  take 
the  ash  at  all  or  not,  and  no  price  whatever  is  fixed  for  the  ash. 
There  are  ten  different  bodies  of  timber  in  Tazoo  county  and 
four  in  Warren.  Of  the  ten  in  Yazoo,  those  in  paragraphs  1, 
5,  and  10,  only,  of  the  bill  can  be  said  to  be  definitely  de- 
scribed, and  only  the  timber  in  paragraph  4  of  the  trees  in 
Warren  county.  How  is  the  court  to  be  expected  to  first  locate 
the  trees  in  the  other  paragraphs,  and  designate  the  number  of 
each  kind  to  be  taken?  Again,  appellant  is  to  specify  to  what 
thickness  the  lumber  is  to  be  cut.  In  view  of  the  very  great 
uncertainty  in  the  terms  of  this  contract,  and  also  because,  if 
certain,  to  require  its  specific  performance  would  unduly  tax 
the  superintendence  of  the  court,  it  is  clear,  we  think,  that  the 
accurate  and  learned  chancellor  properly  sustained  the  demur- 
rer. 

We  have  not  thought  it  necessary  to  refer  to  the  fact  that 
no  decree  could  be  made  for  present  performance,  and  that 
three  years  of  the  five  left  would  be  required  in  which  to  carry 
out  the  contract;  or  to  the  admission  in  the  bill  that  the  remedy 
at  law  might  be  adequate  through  successive  replevin  suits  but 
for,  as  is  alleged,  the  multiplicity  of  such  suits  which  would 
be  necessary.    We  rest  our  decree  on  the  two  points  indicated. 

AfBrmed. 


The  Speelfie  Performance  of  a  contract,  which  js  so  uncertain  In 
respect  of  its  subject  matter  that  It  neither  Identifies  the  thlnjor  by 
describing  it  nor  furnishes  any  data  by  which  certainty  of  identi- 
fication can  be  attained,  will  not  be  decreed:  Alabama  Mineral  Land 
Co.  ▼.  Jackson,  121  Ala.  172,  77  Am.  St  Rep.  46,  25  Sonth.  709.  The 
contract  Inyolved  in  this  case  was  for  the  purchase  of  standing 
timber.  As  to  when  a  court  will  not  decree  specific  performance 
owing  to  its  inability  to  enforce  its  decree,  see  the  monographic 
note  to  Standard  etc.  Co.  ▼.  Slegel-Cooper  Co.,  68  Am.  St  Rep.  753- 
762L 

Qrowing  Timber  forms  part  of  the  realty.  Bnt  when  cut.  It  be- 
comes personal  property:  Emerson  y.  Shores,  95  Me.  237,  49  Atl. 
1051,  85  Am.  St  Rep.  404,  and  cases  cited  in  the  cross-reference  note 
ttmreto. 
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MORBISON  T.  AMERICAN  SNUFlP  COMPANY. 

[79  MlSB.  880,  80  South.  723.] 

CORPORATIONS  —  CONSOLIDATION  —  LIABIUTIES  - 
REMEDY.~If  a  consolidatioii  of  corporations  has  taken  place,  the 
new  corporation  is  liable  for  the  debts  of  the  old  ones  to  the  extent 
of  the  property  received  from  them,  and  the  creditor's  remedy 
may  be  pursued  either  at  law  or  In  equity,    (p.  600.) 

CORPORATIONS— CONSOLIDATION.— In  case  of  cansoU- 
datlon  of  corporations  no  constituent  corporation  can  give  away  its 
assets  to  the  prejudice  of  its  creditors,    (p.  000.) 

CORPORATIONS  —  CONSOLIDATION  —  LIABILITIES  — 
TRUST  FtJNDS.--A  corporation  created  by  the  consolidation  of 
several  corporations  holds  the  property  received  from  the  absorbed 
corporations  with  notice  of,  and  subject  to,  any  trusts  attaching 
to  it  in  favor  of  creditors  of  the  absorbed  corporations,  and  it  is 
not  a  bona  fide  purchaser,    (pp.  600,  601.) 

CORPORATIONS  —  CONSOLIDATION.  —  JUDGMENTS 
against  a  corporation  created  by  a  consolidation  of  corporations  on 
claims  against  one  of  the  original  corporations  may  be  enforced  by 
levy  of  execution  upon  the  property  of  the  latter,  notwithstanding 
its  dissolution,    (p.  603.) 

CORPORATIONS  —  CONSOLIDATION— ATTACHMENT.— A 
creditor  of  a  corporation  which  has  been  consolidated  into  a  new 
corporation  may  attach  the  new  corporation  and  garnish  a  debt 
due  to  the  old  one.    (p.  604.) 

Williamson^  Wells  &  Croom,  for  the  appellant. 

McWillie  &  Thompson,  for  the  appellee. 

»»*  WHITFIELD,  C.  J.  Whether  the  plaintiff  had  any 
contract  with  the  American  Snuff  Company,  the  new  company 
formed  by  the  consolidation  of  others  or  not,  is  immateriai, 
since  he  did  have  a  valid  contract  with  the  Geo.  W.  Helm 
Company,  one  of  the  constituent  corporations  going  to  form 
the  new  consolidated  company.  It  seems  to  be  conceded  that 
the  consolidation  was  by  proper  legislative  authority,  and  the 
deed  by  which  the  Geo.  W.  Helm  Company  conveyed  **all  the  * 
property,  interest  and  business'^  belonging  to  it  to  the  new  com- 
pany fuUy  evidences  the  consolidation.  It  was  not  ccnnpetent 
for  the  Geo.  W.  Helm  Company  to  consolidate  itself  with  otiier 
companies  forming  this  new  consolidated  company  and  escape 
payment  of  the  debts  due  from  it  before  consolidation.  Where 
there  has  been  consolidation,  the  new  company  takes,  with 
notice,  the  property  of  the  constituent  companies,  and  is  not 
a  bona  fide  purchaser  for  value.  Consolidation  is  wholly  un- 
like the  bona  fide  sale  of  the  assets  of  one  corporation  to  an- 
other, as  to  which  latter  the  true  rule  is  stated  in  1  Thompson 
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on  Corporations^  section  377.  This  is  a  case  of  consolidation. 
The  Geo.  W.  Helm  Company  went  out  oi  existence,  *"^  and 
conveyed  everything  of  every  kind  belonging  to  it  to  the  new 
consolidated  company.  The  new  company  is  not  a  bona  fide 
purchaser.  Says  Judge  Thompson  (1  Thompson  on  Corpora- 
tions, section  375):  '^here  several  corporations  are  united 
in  one,  and  the  properly  of  the  old  companies  is  vested  in  the 
new,  the  latter  is  liable  in  equity  for  the  debts  of  the  former, 
at  least  to  the  extent  of  the  property  received  from  them;  and, 
if  it  is  also  liable  at  law,  the  legal  remedy  is  not  exclusive. 
The  governing  principle  here  is  that  a  corporation  cannot  give 
away  its  assets  to  the  prejudice  of  its  creditors^  but  that  a 
court  of  equity  will  follow  such  assets  as  a  trust  fund  into  the 
hand  of  any  new  custodian,  the  same  not  being  a  creditor  or 
bona  fide  purchaser.  It  is  scarcely  necessary  to  add  that  in 
such  a  case  the  consolidated  corporation  holds  the  property 
received  from  the  absorbed  company  with  notice  of  any  trust 
attaching  to  it  in  favor  of  i1»  creditors,  and  cannot  claim  the 
rights  of  a  bona  fide  purchaser  without  notice.''  And  in  sec- 
tion 376  he  says:  ^^A  statute  which  provides  for  a  consolidation 
by  the  purchase  by  one  company  of  the  stock  of  another,  and 
the  issue  of  its  own  stock  for  the  same,  and  which  adds  that 
'the  purchase  herein  provided  for,  or  the  surrender  of  the  fran- 
chises, shall  in  no  way  affect  the  rights  of  the  creditors  of  the 
company* — that  is,  of  the  absorbed  company — ^give  to  the  gen- 
eral creditors  of  such  company  a  remedy  in  equity  against  the 
assets  of  the  absorbed  company  in  the  hands  of  the  absorbing 
company  upon  the  theory  of  a  lien,  and  is  not  limited  to  the 
vain  and  ideal  remedy  of  an  action  at  law  against  the  absorbed 
company,  although  the  existence  of  such  company  is  continued 
for  the  purpose  of  such  actions.  In  so  holding,  it  was  said:  If 
leaving  its  debts  unpaid,  its  capital,  property,  and  effects  are 
distributed  among  the  stockholders  or  transferred  for  their 
benefit  to  third  persons  who  are  not  bona  fide  purchasers  with- 
out  notice,  and,  still  more,  if  the  corporation  be  dissolved  or 
become  so  disorganized  that  it  cannot  be  made  answerable  at 
law,  then  a  court  of  equity  will  pursue  and  lay  hold  of  such 
property  and  effects,  and  apply  **•  them  to  the  payment  of 
what  it  owes  to  its  creditors.  A  suit  having  that  object  is  the 
most  direct,  if  not  the  only  efficient,  means  of  asserting  and 
vindicating  any  right  of  the  creditors  in  such  a  case  as  the 
present;  and  by  holding  that  it  is  not  maintainable  we  should 
refuse  to  give  any  real  effect  to  the  saving  clause  in  the  statute, 
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if  such  a  clause  was  necessary  to  enable  them  to  maintain  the 
fiuit.  Certainly  if,  by  virtue  of  the  act,  one  of  the  contracting 
companies  might  transfer  all  of  its  ample  property  and  effects 
out  of  which  its  creditors  ought  to  be  paid  to  the  other  and 
weaker  company  in  consideration  of  its  admitting  stockholders 
of  the  former  to  become  shareholders  of  iis  capital  and  prop- 
erty thus  augmented,  and  might  then,  by  a  sort  of  legal  sui- 
cide, slip  out  of  existence,  leaving  those  creditors  to  sue  at  law 
the  surviving  company,  which  they  have  never  dealt  with,  their 
rights  would  be  very  seriously  affected  thereby/'*  He  also 
says,  in  7  Thompson  on  Corporations,  section  8241:  ^'As  al- 
ready seen,  the  consolidation  of  two  or  more  corporations  i» 
like  the  uniting  of  two  or  more  rivers.  Neither  stream  is 
annihilated,  but  all  continue  in  existence.  A  new  river  is 
formed,  but  it  is  a  river  composed  al  the  old  rivers,  which  still 
exist,  though  in  a  different  form.  So  it  is  with  a  consolidated 
corporation.  A  new  corporation  is  formed,  but  not  in  a  sense 
which  works  a  destruction  of  the  rights  of  action  existing 
against  the  old  one.  Independently  of  statute,  the  better 
view  is  that  the  new  one  is  liable  for  any  debts,  obligations  or 
rights  of  action  of  any  kind  existing  in  favor  of  third  persons 
at  the  time  of  the  consolidation,  and  may  be  sued  at  law  or 
in  equity  to  enforce  such  rights  and  obligations,  without  any 
a^eement  to  become  so  answerable,  and  without  any  statute 
imposing  the  liability.*' 

Again  he  says  (1  Thompson  on  Corporations,  section  372): 
''Where  one  corporation  goes  entirely  out  of  existence  by  being 
annexed  to  or  merged  into  another  corporation,  if  no  arrange- 
ments are  made  respecting  the  property  and  liabilities  of  the 
corporation  that  ceases  to  exist,  the  surviving  corporation  will 
be  entitled  to  all  the  property  and  answerable  ^'^  for  all  the 
liabilities  of  the  other.  The  liabilities  of  the  old  corporations 
are  enforceable  against  the  new  one  in  the  same  way  as  if  no 
change  had  been  made.** 

From  this  clearly  correct  statement  of  the  law  three  propo- 
sitions are  deducible:  1.  That  where  consolidation  has  taken 
place,  the  new  company  is  liable  for  the  debts  of  the  old  to  the 
extent  of  the  proper^  received  from  the  old;  2.  That  the 
remedy  may  be  pursued  either  at  law  or  in  equity,  the  exist- 
ence of  a  legal  remedy  (where  one  exists) not  being  exclusive; 
8.  That  in  case  of  consolidation  no  constituent  company  can 
give  away  its  assets  to  the  prejudice  of  its  creditors;  and  4. 
That  the  new  consolidated  company  holds  the  property  received 
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from  the  absorbed  company  with  notice  of  any  tru&ts  attaching 
to  it  in  favor  of  creditors,  and  is  therefore  not  a  bona  fide  pur- 
chaser. All  these  propositions  have  been  settled  by  recent  and 
abundant  authority.  The  rule  is  thus  stated  in  6  American 
and  English  Encyclopedia  of  Law,  815,  818:  ^'Where  two  or 
more  corporations  are  consolidated  into  a  new  corporation 
with  a  new  name,  and  the  constituent  corporations  go  out  of 
existence,  if  no  arrangements  are  made  respecting  their  prop- 
erty and  liabilities  the  consolidated  corporations  will  be  an- 
swerable for  their  liabilities,  at  least  to  the  extent  of  the  prop- 
erty acquired  from  the  constituent  corporations  whose  liability 
is  sought  to  be  enforced  against  the  consolidated  corporation. 
....  The  consolidated  corporation  does  not  occupy  the  posi- 
tion of  a  bona  fide  purchaser  for  value,  but  takes  the  prop* 
erty  subject  to  all  claims  against  it  which  were  binding  upon 
the  con^ituent  corporation  from  which  the  property  was  ac- 
quired.*' In  Berry  v.  Kansas  City  etc.  R.  B.  Co.,  6®  Kan.  774^ 
39  Am.  St.  Bep.  382,  36  Pac.  725,  the  rule  is  thus  stated: 
^All  the  authorities  seem  to  agree  that,  unless  the  statute 
or  article  of  consolidation  makes  express  provision  therefor, 
the  new  corporation  assumes  all  the  liabilities  of  the  old  ones^ 
at  least  in  equity  to  the  extent  of  the  property  received  by  it 
from  the  old  corporation*':  3  Wood  on  Eailway  Law,  sec.  486; 
Brum  V.  «^  Merchants'  Mui  Ins.  Co.,  16  Fed.  140 ;  Wabash 
etc.  By.  Co.  v.  Ham,  114  T7.  S.  587,  6  Sup.  Ct.  Bep.  1081. 

The  foundation  of  the  liability  of  a  consolidated  corporation 
may  rest  on  a  statute  or  on  an  agreement  either  expressed  or 
implied.  If  the  statute  does  not  provide  that  the  new  com- 
pany shall  assume  the  debts  and  liabilities  of  the  constituent 
companies,  and  there  is  no  expressed  agreement  respecting  the 
same,  the  debts  of  the  original  companies  follow  as  an  incident 
of  the  consolidation,  and  become  by  implication  the  obligations 
of  the  new  corporation:  Columbus  etc.  By.  Co.  v.  Powell,  40 
Ind.  87 ;  Jeffersonville  etc.  B.  B.  Co.  v.  Hendricks,  41  Ind.  48 ; 
Louisville  etc.  By.  Co.  v.  Boney,  117  Ind.  501,  20  N.  E.  432; 
Houston  etc.  B.  E.  Co.  v.  Shirley,  54  Tex.  125.  In  the  latter 
case  it  was  said:  'T[f  neither  statute  nor  agreement  make  men- 
tion of  creditors,  the  consolidated  corporation  is  held  to  have 
assumed  the  liabilities  of  its  constituents.*'  Jones  on  Bailway 
Securities,  second  edition,  in  his  note  to  section  364>  quotes 
the  following  from  Ijouisville  etc.  By.  Co.  v.  Boney,  117  Ind. 
501,  20  N.  E.  432:  "The  rule  which  the  authorities  support 
seems  to  be  that  where  one  corporation  goes  entirely  out  of 
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existence^  by  being  incorporated  into  another,  if  no  arrange- 
ments are  made  respecting  the  property  and  liabilitiea  of  the 
corporation  that  ceases  to  exist,  the  corporation  into  which  it 
is  merged  will  succeed  to  all  its  property,  and  be  answerable 
for  all  its  liabilities/'  And,  in  same  case  (117  Ind.  504,  20 
N.  E.  433),  it  is  farther  said:  '^While  it  is  an  open  question  in 
some  jurisdictions,  whether  or  not^  in  the  absence  of  a  statute, 
the  debts  of  the  original  companies  follow  as  an  incident  of 
the  consolidation,  and  become  by  implication  the  obligations  of 
the  new  corporation,  it  is  settled  in  this  state  that  the  act  of 
consolidation  inyolves  an  implied  assumption  by  the  new  com- 
pany of  all  the  valid  debts  and  liabilities  of  the  consolidated 
companies:  Indianapolis  etc.  B.  B.  Go.  y.  Jones,  29  Ind.  465,  95 
Am.  Dec.  654;  Columbus  etc.  By.  Co.  t.  Powell,  40  Ind.  37; 
Jeffersonville  etc.  B.  B.  Co.  t.  Hendricks,  41  Ind.  48.^' 

•*•  In  1  Beach  on  Private  Corporations,  section  343,  the 
rule  is  thus  stated:  ''The  extent  of  the  liability  of  the  neiw  com- 
pany is  at  least  equal  to  the  property  derived  by  it  from  each 
of  its  constituent  parts,  for  the  property  of  the  constituent  com- 
panies passes  into  the  hands  of  the  new  company  as  a  taker 
with  notice  charged  with  the  pajrment  of  the  debts  of  the  old 
company.  And  equity  will  scrutinize  with  jealousy  any  ar- 
rangement among  corporations  whereby  the  assets  of  the  in- 
solvent corporation,  which  are  a  trust  fund  for  its  creditors, 
are  turned  over  to  another  corporation,  frittered  away,  or 
otherwise  diverted  from  the  creditors  who  have  the  equitable 
charge  upon  it.  Conversely,  however,  where  it  is  otherwise 
provided  by  the  enabling  act  or  the  contract  of  consolidation, 
the  new  company  is  not  liable  upon  the  debts  of  the  original 
corporations,  except  so  far  as  the  property  derived  from  each 
may  suffice  to  satisfy  their  respective  creditors.  The  assets  of 
the  old  company  may  be  followed  in  equity,  as  trust  funds,  into 
the  hands  of  the  new,  and  the  new  company  takes  with  notice 
of  the  trust.^'  This  rule  follows  precisely  the  announcement 
of  Judge  Thompson,  who  is  cited  as  authority  for  Mr.  Beach's 
statement. 

In  2  Morawetz  on  Private  CorporatiouB,  section  956,  the 
rule  is  thus  stated:  ''After  the  consolidation  of  a  corporation 
with  another  company,  the  lialiility  of  the  consolidated  com- 
paYiy  is  substituted  in  the  place  of  the  liability  of  each  of  the 
original  companies  to  its  creditors,  at  least  to  the  extent  of  the 
assets  received.  The  consolidated  company  takes  the  assets 
of  the  original  companies  burdened  with  the  obligations  which 
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these  compames  owed  their  creditors,  but  not  with  greater 
obligations.  It  cannot  willfully  divert  theee  assets  from  the 
company's  business,  or  restore  the  capital  to  the  shareholders 
in  any  form,  but  it  may  deal  with  these  assets  just  as  the 
original  companies  could  deal  with  them.^'  Mr.  Freeman  states 
the  rule  in  the  same  terms  in  his  note  to  McMahan  y.  Morri- 
son^  79  Am.  Dec  426,  427.  A  case  precisely  in  point  is 
Thompson  y.  Abbott^  61  Mo.  177,  where  the  court  say:  '^ow, 
where  ®^  one  corporation  goes  entirely  out  of  existence  by 
being  annexed  to  or  merged  in  another  corporation,  if  no  ar- 
rangements are  made  respecting  the  properly  and  liabilities  of 
the  corporation  that  ceases  to  exist,  the  subsisting  corporation 
will  be  entitled  to  all  the  property,  and  be  answerable  for  all 
the  liabilities.  After  subdistrict  No.  3  had  ceased  to  exist, 
there  was  then  no  power  remaining  as  an  independent  organiza- 
tion in  its  behalf  to  control  its  funds  or  pay  off  its  indebted- 
ness. Its  properiy  passed  into  the  hands  of  the  defendant, 
and  when  the  benefits  were  taken  the  burdens  were  assumed. 
The  pleadings  admit  that  plaintiff's  claim  is  a  just  and  honest 
debt,  and  that  the  annexation  took  place,  and  that  defendant 
obtained  possession  of  and  control  over  the  property  of  the 
subdistrict  which  owed  the  debt.  Then,  manifestly,  it  be- 
came liable  for  its  obligations.''  Mr.  Beach  also  says  in  1 
Beach  on  Private  Corporations,  section  350,  what  is  precisely 
in  point  here:  ''A  person  performing  labor  under  a  contract 
with  one  of  the  old  companies  may  maintain  an  action  against 
the  new  company  to  recover  whatever  sum  was  due  him  upon 
his  contract.'* 

As  to  the  remedy  where  the  constituent  company  has  con- 
vqred  everything  that  it  has  to  the  consolidated  company,  it  is 
obvious  that  it  would  be  a  mere  travesty  of  justice  to  remit 
the  creditor  to  the  constituent  company. 

The  supreme  court  of  Alabama,  in  Montgomery  etc.  B.  B. 
Co.  ▼.  Branch,  59  Ala.  139,  in  the  passage  cited  supra  from  1 
Thompson  on  Corporations,  section  376,  puts  the  mockery  of 
such  remitting  of  the  creditors  to  the  constituent  corporation 
which  had  devested  itself  of  all  its  property  in  the  most  em- 
phatic terms.  And,  finally,  Mr.  Beach  says,  in  section  347: 
^Judgment  against  the  consolidate^company  on  claims  against 
one  of  the  original  corporations  may  be  enforced  by  levy  of 
execution  upon  the  property  of  the  latter,  notwithstanding  its 
dissolution." 

Prom  these  various  authorities,  it  is  clear  that  the  principles 
laid  down  in  the  outset  and  stated  in  Judge  Thompson's  work 


604  Ambbican  Statb  Bbpobts^  VoIi.  89. 

are  in  every  particular  correct.  It  is  also  clear  from  these 
*^^  authorities^  on  the  facts  of  this  case^  that  judgment  should 
have  been  rendered  for  the  appellant  against  the  consolidated 
company,  to  be  satisfied  out  of  the  property  received  by  the 
consolidated  company  from  the  Geo.  W.  Helm  Company,  or 
the  proceeds  of  such  property  coming  into  the  possession  of 
the  consolidated  company.  It  is  said  in  the  brief  of  counsel 
for  appellant  that  the  very  property  garnished  in  this  case  was 
a  debt  due  to  the  Gleo.  W.  Helm  Company.  If  this  shall  torn 
out  to  be  true,  such  debt  should  be  condemned  to  pay  the 
appellant's  claim. 
Seversed  and  remanded. 


THE    EITECTS    OF    THE    CONSOLIDATIOir    OF    GOBPOKA- 

TIONS.^ 

I.    Definition  of  Consolidation. 

a.  In  General. 

b.  Distinction  Between  Consolidation  and  ICerger. 

0.    Distinction  Between  Consolidation  and  Beorganin^ 
tion. 

d.  Distinction  Between  Consolidation  and  Parchast. 

e.  Distinction  Between  Consolidation  and  Iiease. 

f.  Distinction  Between  Consolidation  and  Amalgmma- 

tion. 

ZX.    Statns  of  Consolidated  Corporation. 

a.  General  Bnle— Kew  Corporation  Created  bj  Consoli- 

dation. 

b.  Where  Powers  are  Conferred  hj  Bef erenoe  to  Powers 

of  Constituent  Corporations. 
e.    Takes  Full  Term  of  Corporate  Life. 

XXL    Status  of  Constituent  Corporations. 

a.  In  General— <)uestion  of  Iiegislative  Intention. 

b.  Usual  Effect  of  Consolidation  the  Dissolution  of  Con- 

stituent  Corporations, 
e.    Continued  Existence  of  Constituent  Corporations  for 
Special  Purposes. 
1.    By  Implication. 
S.    By  Statute— For  Protection  of  Creditors. 

A.  Effect  of— In  General. 

B.  Bight    of   Creditor   to   Proceed   Against 

Consolidated  Corporation. 


^RXFXBSKCBS  TO  MONOGRAPHIC  WOTB. 

OonioUdatton  of  oorporations:  79  Am.  Dec.  422-42S. 
When  a  corporatton  Dec^raett  liable  for  the  debU  of  a  preoeding 
pwrtnenhlp:  65  Am.  St  Rep.  647-d6a. 
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OL    Do  not  Continue  In  Bzitttnee  for  all  Pur- 

poses. 
D.    Service  of  Process  on  Constituent  CorjNH 
rations. 
8.    By  Statute-*To  Continue  Pendin^r  Actions. 
4.    Belation  Between  Constituent  and  Consolidated 
Corporations  During  Continued  Badstenoe  of 
Pormer. 

!▼•    Blf  lits  of  Stockholders. 

A.    Stockholders  not  Assenting  to  Consolidation* 

1.  Power  of,  to  Prevent  Consolidation. 

2.  Power  of,  to  Withdraw. 

8.    liability  to,  of  Corporate  Officers. 
4.    Bilect  of  Laches  of. 
11.    Stockholder  Assenting  to  Consolidation* 
!•    In  General. 
8.    Bight  to  Stock  in  Consolidated  Corporation* 

Ym    Transmission  of  Corporate  Powers  and  PriTileg^es. 

A.    General  Bule— Consolidated  Corporation  Takes  Pow- 
ers, etc.,  of  Constituent  Corporations. 
Ii.    General  Nature  of  Powers,  etc..  Passing  to  Consoli* 

dated  Corporation. 
e.    Privileges  of  Stockholders,  Corporate  Servants,  eto. 
4»    Bacemptions  from  Taxation. 

1.    General  Bule— What  Necessary  to  Confer  Upon 

Consolidated  Corporation. 
&    Where  Conditional  Upon  Betum  of  Beports  by 
Constituent  Corporation. 
Sb    8ubscriptions  to  Stock  of  Constituent  Corporations. 
1«    By  Subscriber  not  Assenting  to  Consolidation. 
&    By  Subscriber  Assenting  to  Consolidation. 

A.  In  General. 

B.  Where  Corporation  at  Time  of  Subscrip- 

tion had  Power  to  Consolidate. 
ft    Municipal  Aid. 

1.    Subscriptions  by  BEunicipality  to  Stock  of  Con* 
stituent  Corporations. 

A.  General  Bule. 

B.  Vote  to  Subscribe  to  Stock  of  Constituent 

—Subscription  to  Stock  of  Consolidated 
Corporation. 
8.    Power  to  Beceive— A  Privilege  Passing  to  Con* 

solidated  Corporations. 
8*    Donations  Voted  to  Constituent  Corporations. 
g»    Bzemptions,  Privileges,  etc..   Cover  Only 
Covered  by  Them  Before  Consolidation. 
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h.    Bffect  of  Constitational  ProTlsioiui  at  Time  of  Con^ 
Bolidatlozu 
1.    Ctoneral  Bnle. 

d.    Prohibiting  Bxemptioiui  from  Tumtioii,  «te. 
8.    BoMrving  Bight  to  Amende  Alter  or  BepeeL 

4.  Xunidpal  Aid. 

6«    Where  Corporation  had  FreTiom  Authority  te 
ConeoUdate* 

m   XiaUlitlee  of  Conetitaent  Corporationa. 

a.    Oonaolidated  Corporation  Answerable  for. 

1.    By  Statute. 

A.  In  GeneraL 

B.  Statute  Imposing  all  UabUities  ''Except 

BEortgrages.'' 
0»    Where  Statute  Also  Continues  Old  Corpo- 
rations in  Bzlstence   for  Protection  of 
Creditors. 
0.    By  Consolidation  Agnreement. 

5.  In  Absence  of  Statute  or  Agnreement; 

A.  General  Bule. 

B.  Whether  Answerable  Only  to  Bxtent  of 

Property  Beceived. 
'€,    Torts  of  Constituent  Corporations. 
••    Obligation  to  Perform  Contracts  of  Constitiie&t 
Corporations. 

A.  General  Bule. 

B.  On    Bonds    of    Constituent   CorporatioBS 

Convertible  Into  Shares  of  Stock. 

C.  Keed  Perform   Only  to  Bztent  to  Which 

Constituent  Corporation  was  Bound, 
fc    Bffect  of  Consolidation  Agnreement  that  Bew  Corpora- 
tion shall  not  be  Answerable  for. 
ib    ZdenSy  KortgageSy  etc,  on  Property  of  Constituent 
Corporations. 

!•    Consolidated  Corporation  not  a  Bona  Bide  Pur- 
chaser. 
0.    SCortgage   by   Constituent   Corporation   Tnkes 
Priority  Over  Kortgage  by  Consolidated  Cor- 
poration. 
S.    Bights  of  Purchasers  and  Creditors  of  Hew  Ooc^ 
poration  as  Against  ITnreoorded  OonTejaikes 
by  Old  Corporation, 
ik    Bight  of  Unsecured  Creditors  of  ConstitsMBt 
Corporation  to  Lien  on  Its  Pwpeiiy  la  Hands 
of  Consolidated  Corporation, 
■i   Bffect  of  Stipulation  in  ConsoUdated  Agreemeat  tteft 
Consolidated  Corporation  Shall 
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•w    Actions  to  Enforce. 

1.    Liability  of  Consolidated  Corporation  at  Law. 
8.    Liability  of  Consolidated  Corporation  in  Bqnity. 
8.    Allegrations  of  Liability  of  Consolidated  Corpo- 
ration. 

4.    Constitnent  and  Consolidated  Corporations  not 
Jointly  Liable. 

VZL     Pending  Actions— Abatement  and  SubstitutiozL 
1.    General  Bole. 
8.    Bnle  in  Kansas. 
8.    Substitution  of  Consolidated    Corporation  After  aa 

Adjudication  Against  Constituent. 
VIU.    Interstate  Consolidations. 

a.    Status  of  Consolidated  Corporation. 

1.    In  General. 

8.    View  that  no  New  Corporation  is  Created. 

8.    View  that  a  New  Corporation  is  Created. 

4.    Kay  Transact  Business  in  Any  of  the  States  la 
Which  It  is  a  Corporation. 

6.    Subject  in  Each  State  to  Laws  Thereof. 

6.    Applicability  of  State  Statutes  to. 
I1.    Taxation  of  Consolidated  Corporation. 

1.    Subject  to  Taxation  in  Each  State. 

8.    Taxation  of  Capital  Stock. 

8.    Taxation  of  Shares  of  Capital  Stock. 

4.    Taxation  for  Privilege  of  Consolidation, 
ii    Jurisdiction  of  Courts  Over  Consolidated  Corporatloa. 

1.    General  Bule. 

8.    State  Courts. 

8.    Federal  Courts. 

A.  Suits  Against  Consolidated  Corporation. 

B.  Suits  by  Consolidated  Corporation. 
4.    Judgment  Binds  Corporation  Everywhere. 

I.    Definition  of  Consolidation. 

••  tn  General.— Necessarily  preliminary  te  a  discussion  of  the 
effects  of  consolidation  of  corporations  is  the  determination  of  what 
is  meant  by  the  word  "consolidation."  Its  use  by  text-writers  and 
in  adjudged  cases  has  frequently  been  inclusive  rather  than  ac- 
curate. Practically,  every  alliance  of  corporations  and  every  trans- 
action looking  to  the  control  of  one  corporation  by  another  has 
been  tenned  a  "consolldatibn"  of  the  two. 

In  the  following  note  the  word  will  be  used  in  a  more  restricted 
sense,  and  by  ''ccmsolldatlon''  will  be  meant  the  formation  of  a  new 
corporation  out  of  the  constituent  elements  ef  twe  or  m<ve  exist- 
ing corporations,  the  life  of  the  latter  for  practical  purposes  being 
terminated  by  the  consolidation,  and  continuing  only  in  peculiar 
aoA  ier  dpeelal  purposes,  to  be  hereinafter  considered. 
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By  this  it  is  not  meant  to  say  that  the  word  may  not  properly 
be  used  to  denote  other  classes  of  corporate  combinations.  While 
the  very  extended  application  mentioned  above  as  being  frequently 
employed  is  undoubtedly  loose  and  Inaccurate,  the  word  "consolida- 
tion" may  yery  properly  be  employed  to  connote  transactions  other 
than  those  to  be  here  discussed.  "The  meaning  to  be  attached  to 
the  term  'consolidation,'  as  used  in  a  law  authorizing  the  consoll 
dation  of  two  or  more  corporations,"  it  is  said  in  Tod  v.  Kentucky 
Union  Land  Co.,  57  Fed.  47,  **ls  uncertain.  It  depends  not  often  upon 
the  particular  terms  of  the  act  giving  the  power,  and  the  legal 
effect  resulting  from  'consolidation'  will  largely  depend  upon  the 
character  of  the  consolidation  authorized  by  the  permission,  as  weU 
as  upon  the  contract  actually  entered  into  by  the  consolidating  com- 
panies. Generally,  the  merging  of  the  companies  into  a  new  and 
distinct  corporation  is  contemplated  and  is  the  legal  result.  Not 
infrequently,  the  absorption  of  one  company  by  the  other  is  the 
consequence  of  consolidation:  Atlantic  etc.  R.  R.  Go.  v.  Georgia,  9$ 
U.  S.  802,  363;  Wabash  etc.  Ry.  Go.  v.  Ham,  114  U.  S.  595,  5  Sup. 
Ct  Rep.  1081;  Morawetz  on  Private  Corporations,  sees.  939,  912. 
Mr.  Morawetz  states  a  third  kind  of  consolidation  as  possible  "by 
preserving  the  legal  identity  of  both  companies.  This  may  be  done 
by  the  one  company  to  the  shareholders  In  the  other  company  In 
exchange  for  their  shares,  thus  making  the  one  company  the  holder 
of  all  the  shares  in  the  other  company;  or  by  regarding  the  united 
shareholders  of  both  companies  as  shareholders  in  each  corpora* 
tion,  both  corporations,  however,  acting  under  almilar  charters  and 
under  the  same  management  These  transactions  would  differ 
widely  in  their  legal  consequences.  Whether  the  result  be  called 
a*'consolidation'*or''merger"or*'amalgamation"is  merely  a  matter 
of  definition': Sec.  912."  "Consolidation,"  thus  employed,  la  a  gen- 
eric term,  including  numerous  transactions  variant  greatly  in  their 
legal  results,  and  In  this  sense  includes  as  well  the  absorption  of 
one  company  by  the  other  as  the  formation  of  a  new  corporatioa 
from  the  materials  found  in  two  or  more  corporations,  which  new 
entity  is  distinct  from  either  of  the  old:  Meyer  t.  Johnston,  64  Ala. 

603,  66a 

It  is,  however,  with  the  species  "consolidation"  rather  than  with 
the  genus  of  that  namer  that  we  will  be  concerned  in  the  following 
discussion  of  its  effects.  For,  while  the  term  undoubtedly  has  a 
generic  application,  it  has  quite  as  certainly  a  well-defined  specific 
one,  and  it  is  in  the  latter  sense,  already  defined,  that  It  wHl  here- 
inafter be  employed.  Thus  used,  the  word  "consolidation*'  denotes 
a  transaction  of  a  particular  nature,  the  legal  consequences  of  which 
are  so  widely  different  from  those  of  similar  c<Hnblnatlons  of  tbs 
same  general  class,  that  a  clear  discrimination  becomes  of  obTions 
importance. 

b.  Distinction  Between  Consolidation  and  Xerger. — Most  fk»* 
quently  confused  with  a  consolidation  of  two  or  more  corpoEmtkMis 
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Is  a  ••merger."  The  difference  Is,  however,  clear  and  of  importance 
In  determining  the  effects  which  flow  from  each.  This  distinction 
Is  well  brought  out  in  Vlcksburg  etc.  Telephone  Co.  v.  Citizens* 
TTelephone  Co.,  79  Miss.  841,  post,  p.  666,  80  Soath.  725,  where 
it  Is  said:  'There  seems  to  be  a  great  confusion  as  to  the  differ* 
-ences  between  consolidation  and  merger  and  sale.  Rightly  under- 
stood, there  never  can  be  a  consolidation  of  corporations  except 
where  all  the  constituent  companies  cease  to  exist  as  separate 
<K>rporations  and  a  new  corporation,  to  wit,  the  consolidated  corpo- 
ration, comes  into  being.  A  merger,  rightly  understood,  is  not  the 
-equivalent  of  consolidation  at  all,  but  exists  where  one  of  the  con- 
stituent companies  remains  in  being,  absorbing  or  merging  in  itself 
mil  the  other  constituent  corporations."  In  consolidation,  properly 
speaking,  there  is  no  merger  whatever,  but  a  new  corporation  is 
created,  while  in  a  merger  there  is  simply  an  absorption  by  one 
corporation  of  one  or  more  other  corporations.  ••That,  generally,  the 
effect  of  consolidation,  as  distinguished  from  a  union  by  merger 
of  one  company  into  another,  is  to  work  a  dissolution  of  the  com- 
panies consolidating,  and  to  creat^  a  new  corporatl(«i  out  of  the 
elements  of  the  former,  is  asserted  in  many  cases,  and  it  seems 
to  be  a  necessary  result":  Atlantic  etc  R.  R.  Ca  v.  G^rgia,  98  U. 
IS.  359. 

Whether  in  any  particular  case  the  result  is  a  consolidation  or 
a  merger  is  a  question  of  construction  to  be  determined  from  the 
language  of  the  act  authorizing  the  companies  to  unite,  and  (where 
that  permits  of  either  consolidation  or  merger)  from  the  agreement 
or  articles  entered  into  by  the  companies  themselves.  See,  in  this 
connection,  both  as  to  the  distinction  between  merger  and  consoll- 
^tion,  and  the  criterion  by  which  the  nature  of  the  combination  in 
any  particular  instance  is  to  be  determined,  the  following  cases: 
Central  R.  R.  etc.  Co.  v.  State,  54  Ga.  401;  CrawfordsvlUe  etc. 
Turnpike  Co.  v.  Fletcher,  104  Ind.  97,  2  N.  B.  243;  Pingree  v. 
Michigan  Cent  Ry.  Co.,  118  Mich.  814,  76  N.  W.  635;  Vicksburg 
etc.  Telephone  Co.  v.  Citizens'  Telephone  Co.,  79  Miss.  341,  post, 
p.  656,  30  South.  725;  Adams  v.  Yazoo  etc.  Ry.  Ca,  77  Miss. 
194,  24  South.  200;  Powell  v.  Northern  Mo.  Ry.  Co.,  42  Mo.  68; 
State  V.  Montana  Ry.  Co.,  21  Mont  221,  58  Pac.  623;  Central  R.  R. 
etc.  Co.  V.  Georgia,  92  U.  S.  665;  Atlantic  etc.  R.  R.  Co.  v.  G^eorgia, 
98  U.  S.  859;  Keokuk  etc.  Ry.  Co.  v.  State  of  Missouri,  152  U.  & 
301,  14  Sup.  Ct  Rep.  502;  Bdison  Electric  Light  Co.  v.  Westing- 
house,  34  Fed.  282. 

e.  Dlstinetioii  Between  ConaolidatioaL  and  Beorganiaation.— A 
reorganization  is  even  more  easily  distinguishable  from  a  consoli- 
dation. It  is  not  a  combination  of  several  corporations  at  all,  bat 
is  simply  ''the  carrying  out  by  proper  agreements  and  legal  proceed- 
ings of  a  business  plan  or  scheme  for  winding  up  the  affairs  of,  or 
Xoredosing  a  mortgage  or  mortgages  upon,  the  property  of  insol* 

▲m.  St.  B«p.,  Vol.  UCXXIX.— 39 
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Tent  corporations,  more  frequently  railroad  companies.  It  Is  nsn- 
ally  by  the  Jndlclal  sale  of  the  corporate  property  and  tnn- 
chises,  and  the  formation  by  the  purchasers  of  a  new  corporation,  in 
which  the  property  and  franchises  are  thereupon  Tested,  and  the 
stock  and  bonds  of  which  are  divided  among  such  of  the  parties 
interested  in  the  old  company  as  are  parties  to  the  reorganization 
plan":  Bouvier's  Law  Dictionary.  Such  a  transaction  is  plainly  dif- 
ferent from  one  in  which  two  or  more  existing  companies,  by  agree^ 
ment  under  an  act  authorizing  it,  consolidate  their  franchises  and 
thus  form  a  new  corporation.  In  the  case  of  reorganization  the 
newly  formed  col*poration  is  not  liable  for  any  of  the  debts  of  the 
old,  while  in  consolidation  the  effect  is,  as  we  shall  see,  quite  other- 
wise. 

d.  Distinction  Between  Consolidation  and  Parchase.— Both  In 
the  nature  of  the  transaction  and  the  legal  consequences  flowing 
from  it,  a  purchase  by  one  corporation  of  the  fra^nchlses  and  prop- 
erty of  the  other  is  something  very  different  from  a  consolidatioD 
by  two  corporations  of  the  franchises  and  property  of  both.  The 
distinction  is  well  drawn  in  Cpmpton  y.  Wabash  etc  By.  Co.,  46 
Ohio  St  682,  16  N.  B.  UO,  18 'n.  B.  380:  "Whilst  the  transaction 
(L  e.,  consolidation)  has  some  of  the  features,  it  is  wanting  in  the 
essential  elements  of  a  sale.  A  sale  implies  a  vendor  and  a  ven- 
dee, and  by  it  the  former  sells  and  transfers  a  thing  that  he  owns 
to  the  latter  for  a  price  paid,  or  to  be  paid,  to  himself.  The  vendor 
parts  with  nothing  but  his  property,  and  for  it  receives  a  quid  pro 
quo.  Such  is  not  the  case  where  companies  are  consolidated.  II 
Is  true  that  the  owner  of  each  constituent  road  parts  with  its  prop- 
erty. But  it  does  much  more;  it  not  only  parts  with  its  property, 
but  ceases  to  be  a  Juristical  entity,  capable  of  owning  or  acquiring 
property.  It  does  not,  and  could  not,  receive  any  consideration  for 
the  transfer,  because  it  is  extinguished  and  dissolved  by  the  act 
of  its  stockholders  in  assenting  to  the  proposed  agreement.  It  Is 
futile  to  urge  that  the  consideration  is  received  by  the  stockhold- 
ers. They  are  not  the  corporation,  nor  do  they  represent  It  In  Its 
relation  to  creditors.  •  •  •  •  Moreover,  in  a  consolidation  of  com- 
panies, the  stockholders  receive  no  part  of  the  property  or  assets 
of  their  respective  companies;  these  pass  to  the  ownership  of  the 
new  company.  All  that  the  stockholders  of  either  of  the  old  com- 
panies receive  is  stock  in  the  new  company  for  what  they  held  In 
the  former  company."  This  last  feature  (L  e.,  the  issuance  of  stock 
in  the  new  company  to  the  stockholders  of  the  constituent  corpo- 
rations) goes  far  to  characterize  the  transaction.  It  is  **an  act  of 
consolidation,  and  not  by  any  means  necessary  to  a  mero  purchase 
and  sale" :  Chicago  etc.  By.  Go.  v.  Ashling,  160  111.  373,  43  N.  SS.  373. 

The  purchase  by  one  corporation  of  the  property  of  another  la  not 
different  in  law  from  a  similar  contract  between  individuals,  ex- 
cept, perhaps,  in  the  fact  that  legislative  authority  may  be  required 
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In  the  one  case  and  not  in  the  other.  In  neither  case  la  the  vendee 
liable  for  the  torts  or  contractual  obligations  of  the  vendor,  unless 
such  liability  was  voluntarily  assumed  by  the  former:  Capital 
Traction  CJo.  v.  Offutt,  17  App.  D.  0.  292.  In  consolidation,  on  the 
other  hand,  the  consolidated  company  takes  not  only  the  property 
of  its  constituent  corporations,  but  their  liabilities  and  obligations 
as  well. 

While  purchase  and  sale  is  thus  inherently  different  from  consoli- 
dation, it  may  well  be  employed  to  effect  a  consolidation.  'There 
may  be  actual  consolidation  to  all  intents  and  purposes,  without 
its  being  so  designated.  There  is  no  magic  in  the  use  of  the  word 
'consolidation'  to  effect  that  result.  If  the  coming  together  of  two 
corporations  under  the  authority  of  law  be  in  fact  consolidation,  it 
is  of  no  consequence  by  what  name  the  act  is  characterized;  nor  is 
it  of  any  consequence  by  what  steps  the  result  has  been  effected. 
One  of  the  steps  may  take  the  shape  of  bargain  and  sale":  Capita) 
Traction  Co.  v.  Offutt,  17  App.  D.  C.  292.  See,  for  other  cases  in 
which  the  distinction  between  purchase  and  consolidation  is  drawn* 
Central  R.  R.  etc  Co.  v.  State,  54  Ga.  401;  Tompkins  v.  Augusta 
Southern  R.  Co.,  102  Ga.  436,  30  S.  B.  992;  Chicago  etc.  Ry.  Co. 
V.  Ashling,  160  IlL  373,  43  N.  B.  373;  Pingree  v.  Michigan  Cent. 
Ry.  Co.,  118  Mich.  314,  76  N.  W.  635;  Chase  v.  Michigan  Tel.  Co., 
121  Mich.  631,  80  N.  W.  717;  State  v.  Montana  Ry.  Co.,  21  Mont 
221,  53  Pac.  623;  Compton  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St  592, 
16  N.  B.  110,  18  N.  B.  380;  Pennsion  v.  Chicago  etc.  Ry.  Co.,  93 
Wis.  344,  67  N.  W.  702;  Conn  v.  Chicago  etc.  Ry.  Co.,  48  Fed. 
177.  That  the  purchase  of  the  stock  of  one  corporation  by  another 
is  not  a  consolidation  of  the  two,  see  Memphis  etc.  R.  R.  Co.  v. 
Woods,  88  Ala.  630,  16  Am.  St  Rep.  81,  7  South.  108. 

e.  Distinction  Between  Consolidation  and  Iioase.— A  lease  by 
one  corporation  of  the  property  belonging  to  another  corporation 
does  not  amount  to  a  consolidation  of  the  two.  Under  a  lease  noth- 
ing passes  but  the  right  to  use  the  property  leased,  no  new  corpo- 
ration is  formed,  and  neither  the  lessor  nor  lessee  are  stripi>ed  of 
their  corp<Hrate  franchise.  "In  a  consolidation,"  says  Chancellor 
Runyon,  in  Mills  v.  Central  Ry.  of  New  Jersey,  41  N.  J.  Bq.  1,  2 
AtL  453,  "the  stockholders  of  the  respective  companies  still  retain, 
to  a  certain  extent,  control  of  their  corporate  property,  but  by  a 
lease  the  stockholders  of  the  leasing  company  part  with  the  control 
of  their  corporate  property,  and  hand  it  over  to  others  and  aban- 
don their  enterprise."  This  characterization  of  the  effects  of  a  lease 
is  perhaps  too  forcible  in  cases  of  leases  for  short  terms  (see  Hunt, 
J.,  in  State  v.  Montana  Ry.  Co.,  21  Mont  221,  53  Pac.  623),  but  the 
distinction  between  a  lease  and  a  consolidation  is  undoubted. 
'^Ordinarily,  no  idea  of  a  lease  would  ever  enter  Into  any  explana- 
tion of  what  constituted  a  consolidation,  unless  such  contract  of 
lease  was  for  so  long  a  period  of  time,  or  by  its  terms  was  such  as 


612  American  Statb  Seports,  Vol.  89.  [Hiss. 

to  make  It  a  practical  merger  of  one  corporation  Into  another. 
Lease  does  not  imply  consolidation,  nor  consolidation  lease.  The 
power  to  consolidate  ....  is  the  power  to  make  two  corporatloiia 
one;  the  power  to  lease  carries  with  it  no  power  to  pass  anything 
except  the  right  to  nse  the  property  leased":  State  y.  Montana  By. 
Co.,  21  Mont  221,  6S  Pac.  623.  See,  also.  State  y.  Vanderbilt,  37 
Ohio  St  590;  Missouri  Pac.  Ry.  Go.  y.  Owens,  1  Tex.  App.  GIy.  Cas. 
3S4-386.  See,  however.  State  y.  Atchison  etc.  Ry.  Co.,  24  Neb.  143, 
8  Am.  St  Rep.  164,  38  N.  W.  48;  S.  C,  38  Neb.  437,  67  K.  W.  20. 

f .    Distinction  Between  Consolidation  and  Amalgaxnatloii. — ^In 
England,  the  word  "amalgamation"  is  most  frequently  employed  to 
denote  an  alliance  between,  or  combination   of,  two  companies. 
"Amalgamation"  thus  employed  has  no  definite  meaning  at  alL    In 
Higgs'  Case  (In  re  Bank  of  Hindustan),  2  Hem.  ft  M.  667-666,  a  defi- 
nition of  the  term  was  attempted  by  W.  Page  Wood,  V.  0.»  in  the 
following  words:  "I  should  rather  assume  an  amalgamation  to  be 
where  both  companies  agree  to  abandon  their  respectlYe  articles  of 
association  and  to  register  themselYCS  under  new  articles  as  one 
body.    That  would  be  a  new  company  formed  by  the  coalition  or 
amalgamation  of  the  two  old  companies";  and  the  Yice-chancellor 
held  a  sale  of  the  assets  of  one  corporation  to  be  paid  for  In  the 
stock  of  the  Yendee  not  within  the  meaning  of  the  word  '^amalga- 
mation.**    The  same  Judge,  two  years  later,  in  In  re  Empire  Assut' 
ance  Corp.  (Ex  parte  Bogshaw),  L.  R.  4  Eq.  341  (1867),  said  with 
reference  to  the  word  "amalgamate*':  "I  confess   at  this    moment 
I  have  not  the  least  conception  of  what  the  full  legal  effect  of  the 
word  is.    We  do  not  find  it  in  any  law  dictionary,  or  expounded  by 
any  competent  authority."    So  late  as  1898  it  was  said  by  Llndley, 
M.  R.  (Wall  Y.  London  etc.  Assets  Corp.  (1898),  2  Ch.  469,  79  L.  J. 
Ch.  596,  79  L.  T.,  N.  S.,  249,  47  Week.  Rep.  219),  that  "no  Yery  ik«. 
else  meaning  can  be  giYcn  to  the  word  'amalgamate,'  .  •  •  •  and  I 
confess  that  I  am  not  prepared  to  put  any  sharp  definition  on  the 
word."    To  the  same  effect,  see  Meyer  y.  Johnston,  64  Ala.  606^  651, 
and  Kennedy,  J.,  and  DaYey,  L.  J.,  in  New  Jersey  Ctold  etc.  Go.  ▼• 
Peacock  (1894),  1  Q.  B.  622.    The  word,  howcYer,  is  not,  as  Is  aome-  4 
times  said,  synonymous  with  consolidation  (Meyer  y.  Johnston,  04 
Ala.  606,  651;  Shadford  y.  Detroit  etc.  Ry.  Co.  (Mich.),  69  N.  W. 
960),  and  while  it  probably  includes  the  latter,  has  at  the  same  ttnie 
a  broad,  although  indefinite,  significance,  which  would  coYer  many 
things  not  properly  described  as  consolidations  in  any  sense  of  tin 
term:  Wall  y.  London  etc.  Assets  Corp.  (1896),  2  Ch.  4694TBI,  TJI  I*, 
J.  Ch.  596,  79  L.  T.,  N.  S.»  249,  47  Week.  Rep.  219;  Qreen's  Bricks 
Ultra  Vires,  538,  note. 

n.    statutes  of  Consolidated  CorporatioiL 
a.    General  Bule— New  Corporation  Created  by  Consomm^t^Ymj   . 
In  a  number  of  cases  statements  are  to  be  found  to  the  effect  <-i>^% 
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the  creation  of  a  new  corporation,  as  the  result  of  a  consolidation 
of  corporations,  Is  dependent  npon  the  legislatlYe  intent.  "It  is 
sometimes  said  that  the  consolidation  of  two  corporations  creates 
a  new  corporation,  and«  in  a  general  sense,  this  Is,  perhaps,  true, 
bnt  practically  the  qnestion  is  one  of  statutory  construction,  the 
effect  of  the  consolidation  depending  upon  the  provisions  of  the 
statute  authorizing  it":  Crawfordsville  etc.  Turnpike  Oo.  t.  Fletcher, 
104  Ind.  97,  2  N.  B.  243.  Using  the  w(Hrd  "consolidation"  In  ito 
widest  sense,  this  is  true.  The  legislature  has  plenary  power  in  the 
premises,  and  the  status  of  the  various  corporations  involved  must 
necessarily  depend  upon  the  intention  of  the  legislature  as  shown  in 
the  statute  under  which  the  corporations  are  Joined.  Using  "con- 
solidation" In  its  narrower  sense,  however  (and  it  is  thus  used  in 
this  note),  the  legislature,  in  deciding  whether  there  shall  be  a  new 
corporation  or  not,  does  not  decide  whether  this  shall  be  the  result 
of  "consolidation,"  but  whether  the  result  shall  be  consolidation  or 
something  else.  Perhaps  the  most  distinctive  characteristic  of  a 
"consolidation,"  as  distinguished  from  a  "merger"  and  the  various 
other  forms  which  combinations  of  corporation  may  and  do  take, 
is  the  formation  of  a  new  Juristic  entity  out  of  the  materials  found 
in  the  old.  "We  understand  the  well-settled  rule  of  law,  as  declared 
by  the  supreme  coiul  of  the  United  States,  to  be  that  a  consolida- 
tion of  stock  results  uniformly  and  necessarily  in  the  creation  of  a 
new  corporation":  Adams  v.  Yazoo  etc.  Ry.  Co.,  77  Miss.  194,  24 
South.  200,  citing  numerous  decisions  of  the  federal  supreme  court 
The  result  of  consolidation  is  a  "new  organization,  the  consolidated 
company,  which  exists  alone  by  virtue  of  the  legislative  grant  [in 
the  statute  authorizing  consolidation],  and  which  has  its  powers, 
facilities  and  privileges  by  virtue  of  the  consolidation  act":  Atlantic 
etc.  Ry.  Ck>.  v.  Georgia,  98  U.  S.  859. 

The  materials  for  the  construction  of  this  new  corporation  are, 
it  is  true,  derived  from  the  constituent  corporations.  Their  stock- 
holders become  its  stockholders,  and  their  assets  and  liabilities  are 
transferred  to  and  assumed  by  the  new  company,  but  the  new  cor- 
poration is  an  entity  distinct  from  any  of  its  constituents,  and  draws 
Its  life  from  the  act  of  consolidation.  That  such  is  the  effect  of 
consolidation  is  a  proposition  supported  by  a  long  line  of  authorities: 
St  Lonis  etc.  By.  Go.  v.  Berry,  41  Ark.  609;  Market  St  By.  Go.  v. 
Hellman,  109  Gal.  571*  42  Pac.  225;  Gapital  Traction  Go.  t.  Offutt 
17  App.  D.  G.  292;  Gentral  B.  B.  etc.  Go.  v.  State,  64  Ga.  401; 
Ghlcago  etc  By.  Go.  v.  Ashling,  ICO  111.  878,  48  N.  B.  878;  Gity  of 
BeUeville  v.  Illinois  etc.  B.  lU  Go.,  49  HI  App.  802;  State  v.  Bailey, 
16  Ind.  46,  79  Am.  Dec.  405;  State  t.  Nemaha  Go.,  10  Kan.  668; 
Board  etc  of  Gharity  Hospital  v.  New  Orleans  Gaslight  Go.,  40  La. 
Ann.  882,  4  South.  488;  State  t.  Maine  Gent  B.  Gc,  66  Me.  488; 
State  V.  Northern  Gent  Ry.  Go.,  44  Md.  131;  Plngree  v.  Mlchlgas 
Cent  By.  Go.,  118  Mich.  814,  76  N.  W.  685;  Adams  t.  Tasoo  etc 
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Ry.  Co.,  77  Miss.  194,  24  Sonth.  200;  State  y.  Garontte,  67  Mo.  445; 
Wagner  v.  Meety,  69  Mo.  150;  State  v.  Keokak  etc.  Ry.  Co.,  99  Mo. 
80,  12  S.  W.  290;  State  v.  Lesueur,  145  Mo.  822,  46  S.  W.  1075; 
Prouty  ▼.  Lake  Shore  etc.  Ry.  Co.,  52  N.  Y.  863;  Boardman  v.  Lake 
Shore  etc  Ry.  Co.,  84  N.  Y.  157;  People  v.  Rice,  57  Hun,  486»  U 
N.  Y.  Snpp.  249;  People  v.  New  York  etc.  R.  R.  Co.,  61  Hun.  66,  15 
N.  Y.  Snpp.  635;  Copp  t.  Colorado  Coal  etc.  Co.,  60  N.  Y.  Snpp.  293» 
29  Misc.  Rep.  109;  Shields  v.  Siate,  26  Ohio  St  86;  Mansfield  Ry. 
Co.  Y.  Brown,  26  Ohio  St  228;  Boston  etc.  R.  Co.  y.  New  York  etc. 
R.  R.  Co.,  13  R.  L  260;  Charlotte  etc.  Ry.  Co.  v.  GIbbes,  27  S.  a 
885,  4  S.  E.  49;  Bonnet  v.  First  Nat  Bank,  24  Tex.  CIy.  App.*  613,  60 
S.  W.  325;  Rio  Grande  etc.  Ry.  Co.  y.  Tellnrlde  Power  Transmission 
Co.,  16  Utah,  125,  51  Pac.  146;  Shields  y.  Ohio,  95  IT.  S.  319;  Maine 
Cent.  Ry.  Co.  y.  Maine,  96  U.  S.  499;  Atlantic  etc.  R.  Ca  v.  Georgia, 
98  U.  S.  859;  St  Lonlg  etc.  Ry.  Co.  v.  Berry,  113  U.  S.  465,  5  Snp. 
Ct.  Rep.  529;  Pnllman  Palace  Car  Co.  y.  Missouri  Pac  R.  Co.,  115 
U.  S.  587,  6  Sup.  Ct  Rep.  194;  Minneapolis  etc.  Ry.  Co.  y.  Gardner, 
177  U.  S.  332,  20  Sup.  Ct  Rep.  656;  Mowrey  y.  Indianapolis  eta  Ry. 
Co.,  4  Blss.  78,  Fed.  Oas.  No.  9691. 

K  Where  Powers  are  Conferred  by  Bef erence  to  Powers  of  Con- 
stituent Corporations. — ^The  fact  that  the  powers  of  the  new  com- 
pany are  conferred  upon  it  by  a  reference  to  the  powers  and  prlYl- 
leges  of  the  old  companies  does  not  affect  this  result  The  powers 
are  not,  for  that  reason,  mere  continuations  of  the  powers  of  the 
old  corporations,  nor  Is  the  new  corporation,  for  that  reason,  any 
less  an  entity  distinct  from  the  constituent  companies.  Thus^  in 
Shields  Y.  Ohio,  95  U.  S.  819,  the  act  of  consolidation  proYlded  that 
the  new  corporation  "should  possess  all  the  powers,  rights  and 
franchises  conferred  upon  such  two  or  more  corporations  by  the 
seYcral  acts  incorporating  the  same,  or  relating  thereto,"  with 
reference  to  which  Mr.  Justice  Swayne,  In  dellYering  the  opinion  of 
the  court,  says:  "It  [1.  e.,  the  new  or  consolidated  corporation]  did 
not  acquire  anytliing  by  mere  transmission.  It  took  CYerything  by 
creation  and  grant  The  language  was  brief,  and  it  was  made  oper- 
atlYe  by  reference.  But  this  did  not  affect  the  legal  result  A  deed 
inter  partes  may  be  made  as  effectual  by  referring  to  a  description 
elsewhere,  as  by  reciting  it  In  full  In  the  present  instrument  The 
consequence  Is  the  same  in  both  cases.  •  •  •  .  Where' the  consolida- 
tion was  completed,  the  old  corporations  wer^  destroyed,  a  new  one 
was  created,  and  its  powers  were  'granted*  to  It,  in  all  respects,  in 
the  Ylew  of  the  law,  as  if  the  old  companies  had  noYer  existed,  and 
nether  of  them  had  eYer  enjoyed  the  franchise  so  conferred.  The 
same  legislatiYO  will  created  and  endowed  the  new  corporation.  It 
did  one  as  much  as  the  other.  In  this  respect  there  is  no  ground 
for  any  distinction":  See,  also.  State  y.  Northern  Cent  By.  Co.,  44 
Md.  131. 
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c  Takes  Full  Term  of  Corporate  Life. — In  no  particular  is  the 
^jctent  to  which  the  consolidated  corporation  is  regarded  as  a  new 
entity*  distinct  entirely  from  its  constituents,  more  evident  than  in 
the  duration  of  the  corporate  franchise  conferred  upon  it. 

In  New  Orleans  Gas  Light  Ck>.  v.  Louisiana  Light  etc.  Co..  11 
Fed.  277,  Pardee*  C.  J.,  regarded  it  as  a  **yery  serious  question 
....  whether,  if  the  said  two  companies  could  and  did  unite  under 
the  said  consolidation  act,  the  life  of  the  amalgamated  company 
could  be  or  was  any  longer  than  that  of  the  shorter  company  so 

amalgamating It  seems  to  be  undisputed  law  as  derived  from 

the  authorities  and  admitted  in  argument  in  this  case,  that  where 
two  companies  consolidated  under  such  a  law  as  that  of  1874  the 
old  corporations  are  dissolved,  and  a  new  corporation  created.  What 
is  the  life  of  this  new  corporation?  The  law  is  silent  It  seems 
impossible  for  either  cori)oration  to  grant  a  longer  life  than  it  has 
itself.  Whence  it  ought  to  follow  that  the  life  of  the  new  corpora- 
tion would  only  be  that  of  the  shorter-lived,  amalgamating  corpora- 
tion." The  fallacy  of  the  reasoning  lies,  of  course,  in  the  assump- 
tion that  the  old  corporations  have  anything  to  do  with  granting  a 
life  to  th^  "new"  corporation.  This  latter  is,  as  we  have  seen,  a 
new  corporation  in  the  most  literal  sense,  and  derives  its  powers 
and  Its  life  not  from  the  old  companies,  but  from  the  legislature 
through  the  consolidation  act. 

By  the  weight  of  authority,  the  life  of  the  new  company  created 
by  the  consolidation  of  the  old  is  not  the  unexpired  term  of  the 
latter,  but  is  that  of  any  corporation  formed  under  existing  stat- 
utes. "The  consolidated  corporation  became  a  distinct  entity,  a 
new  corporation,  and  as  such  might  be  organized  for  a  term  of  fifty 
years  irrespective  of  the  term  of  existence  of  the  constituent  corpo- 
rations. ....  The  authorities  upholding  the  position  that  upon  a 
consolidation  of  corporations  the  resulting  association  is  a  new  cor- 
poration are  to  be  found  In  large  numbers  emanating  from  the 
courts  of  many  states.  It  follows  that  the  objection  that  the  action 
here  taken  had  the  effect  of  extending  the  existence  of  the  con- 
stituent corporations  beyond  the  period  of  fifty  years  fixed  by  our 
statute  cannot  be  maintained":  Market  St  Ry.  Co.  v.  Hellman, 
109  Cal.  571,  42  Pac.  225.  To  the  same  effect  Board  etc  of 
Charity  Hospital  v.  New  Orleans  Gaslight  Co.,  40  La.  Ann.  382,  4 
South.  433;  Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power  Transmis- 
sion Co.,  16  Utah,  125,  51  Pac.  146.  Where  a  statute  provided  that 
the  act  of  incorporation  of  a  railway  company  should  be  void  un- 
less (inter  alia)  it  should  finish  its  road  and  put  the  same  in  full 
operation  within  ten  years  after  the  filing  of  its  ^'original  articles 
of  association,"  it  was  held  that  a  railway  company  formed  by  the 
consolidation  of  two  existing  railway  companies  was  "given  the 
term  of  ten  years  from  the  time  it  filed  its  articles  of  incorporation 
with  the  auditCMT  and  secretary  of  state,  within  which  to  finish  its 
road  and  put  it  in  operation— not  the  unexpired  portion  of  the  tea 
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yean  they  bad  when  tfaey  consolidated,  whldi  "was  about  one  yeaf^r 
Rio  Grande  etc.  By.  Go.  v.  Tellnrlde  Power  Itenamiaslon  Go.,  16- 
Utah,  125,  51  Pac.  146.  On  the  other  hand,  those  burdens  or  obliga- 
tions which  rested  on  one  of  the  old  companies  for  the  full  duration 
of  its  term  will.  If  imposed  upon  the  new  company,  bind  it,  not 
merely  for  the  unexpired  term  of  the  old  company,  but  for  the  en- 
tire period  it  (the  consolidated  corporation)  may  exist  under  the  au- 
thority of  the  consolidation,  and  the  statute  authorising  it:  Board 
etc.  of  Oharity  Hospital  t.  New  Orleans  Gaslight  Go^  40  La.  Ann. 
882,  4  South.  433. 

m.    status  of  Constltttont  Corporations. 

a.  In  General— Question  of  Iiegislative  Intention.— The  elSCect  of 
consolidation  on  the  constituent  corporations  is  entirely  a  question 
of  leglslatiye  intention,  to  be  determined  by  a  construction  of  the 
consolidation  act,  and,  where  necessary,  of  the  articles  of  consolida- 
tion entered  into  by  the  companies.  The  creation  of  a  new  corpora- 
tion does  not,  as  a  necessary  result,  work  the  destruction  of  the 
old.  The  latter  may  be,  and  frequently  are,  continued  in  existence 
by  the  legislature,  usually,  it  is  true,  only  constructively  or  for 
special  purposes.  In  any  event,  however,  the  question  is  one  to  be 
determined  from  the  expressed  intention  of  the  legislature  in  the 
acts  authorizing  the  consolidation:  St  Louis  etc  Ry.  Go.  y.  Berry, 
41  Ark.  609;  State  t.  Keokuk  etc.  Ry.  Co.,  99  Mo.  30,  12  &  W.  299; 
Evans  Y.  Interstate  Rapid  Transit  Ry.  Go.,  106  Mo.  594,  17  S.  W. 
489;  People  y.  New  York  etc  Ry.  Go.,  129  N.  Y.  474,  29  N.  B.  909, 
S.  G.,  61  Hun,  66,  15  N.  Y.  Supp.  635;  Boston  etc  R.  Go.  t.  New 
York  etc  R.  R.  Go.,  13  R.  I.  260;  Gentral  B.  B.  etc  Go.  v.  Georgia,. 
92  U.  S.  665;  Wabash  etc  By.  Go.  y.  Ham,  114  U.  S.  587,  5  Sup.  Gt 
Rep.  1081;  Keokuk  etc.  By.  Go.  y.  State  of  Biissouri,  152  U.  8.  301, 
14  Sup.  Ot  Rep.  592;  Edison  Electric  Light  Go.  y.  New  Haven  Elec- 
tric Go.,  85  Fed.  233;  Gitizens'  St  Ry.  Go.  y.  Gity  of  Memphis,  53 
Fed.  715. 

U  XTsual  Eflect  of  Consolidation  the  Dissolution  of  Constituent 
Corporations.— Ordinarily,  the  effect  of  consolidation  is  the  dissolu- 
tion of  the  constituent  corporations.  "In  the  absence  of  a  contrary 
intention  clearly  expressed  in  the  law  authorising  it,  the  legal  eifect 
of  a  consolidation  is  to  extinguish  the  constituent  companies  and 
to  create  a  new  corporation  with  property,  liabilities,  and  stock- 
holders derived  from  those  passing  out  of  existence^':  8t  Louis  etc 
Ry.  Go.  y.  Berry,  41  Ark.  509.  To  such  an  extait  is  the  disa<dntion' 
of  the  old  companies  a  characteristic  accompaniment  of  a  consolida- 
tion that  in  a  number  of  the  attempted  definitions  of  the  latter  the 
cessation  of  existence  on  the  part  of  the  constituent  corporations  Is 
regarded  as  an  essential  element  "Gonsolidation  is  the  sanender 
of  the  old  charter  by  the  companies,  the  acceptance  thereof  by  the- 
legislature^  and  the  formation  of  a  new  company  out  of  such 
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ttons  of  the  old  as  enter  Into  the  new"*:  Lanman  y.  Lebanon  etc.  R. 
B.  Co.,  80  Pa.  St  42,  72  Am.  Dec.  685.  See,  also,  McMahan  ▼. 
Morriaon,  16  Ind.  172,  79  Am.  Dec.  418.  While  not,  perhaps,  an 
essential  of  consolidation,  it  is  neyertheless  an  ordinary  Incident 
and  in  the  absence  of  some  expression  of  legislative  Intent  prolong- 
ing the  old  corporations,  consolidation  Is  qnlte  uniformly  held  to 
work  their  dissolution:  St  Louis  etc.  Ry.  Go.  v.  Berry,  41  Ark.  500; 
Central  R.  R.  etc.  Go.  t.  State,  54  Ga.  401;  Lester  t.  Georgia  etc. 
Ry.  Co.,  90  ^Ga.  802,  17  S.  B.  113;  People  ▼.  Louisville  etc.  Ry.  Co., 
120  111.  48,  10  N.  B.  657;  Ohio  etc.  Ry.  Co.  v.  People,  123  111.  467, 
14  N.  B.  874;  Chicago  etc.  Ry.  Co.  v.  Ashling,  160  111.  873.  43  N. 
B.  373;  McMahan  v.  Morrison,  16  Ind.  172,  79  Am.  Dec.  418;  State 
V.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405;  Louisville  etc.  R.  R.  Co.  v. 
Utz,  133  Ind.  265,  82  N.  B.  881;  State  t.  Nemaha  Co.,  10  Kan.  569; 
Berry  v.  Kansas  City  etc  Ry.  Co.,  52  Kan.  759,  89  Am.  St  Rep. 
371,  84  Pac.  805;  Fee  y.  New  Orleans  Gaslight  Co.,  35  La.  Ann. 
413;  Board  etc  of  Charity  Hospital  v.  New  Orleans  Gaslight  Co., 
40  La.  Ann.  882,  4  South.  433;  Tagart  v.  Northern  Cent.  Ry.  Co.,  29 
Md.  657;  Morrison  v.  American  Snuff  Co.,  79  Miss.  330,  ante,  p. 
598,  80  South;  723;  Adams  v.  Yazoo  etc  Ry.  Co.,  77  Miss.  194, 
24  South.  200;  State  v.  Keokuk  etc.  Ry.  Co.,  99  Mo.  30,  12  S.  W.  290; 
Bvans  v.  Interstate  Rapid  Transit  Ry.  Co.,  106  Mo.  594,  17  S.  W. 
489;  State  v.  Lesueur.  145  Mo.  322,  46  S.  W.  1075;  Kinion  y.  Kan- 
sas City  etc.  Ry.  Co.,  39  Mo.  App.  382;  People  y.  New  York 
etc  Ry.  Co.,  129  N.  Y.  474,  29  N.  B.  959;  Buell  y.  Baltimore  etc 
B.  Co..  39  App.  Div.  236,  57  N.  Y.  Supp.  HI;  Copp  y.  Colorado  Coal 
etc.  Co.,  29  Misc.  Rep.  109,  60  N.  Y.  Supp.  293;  Shields  v.  State,  26 
Ohio  St  86;  Lauman  y.  Lebanon  etc.  R.  R.  Co.,  30  Pa.  St  42,  72 
Am.  Dec.  685;  Charlotte  etc.  Ry.  Co.  v.  Glbbes,  27  S.  C.  385,  4  S.  B. 
49;  Indlanola  B.  Co.  y.  Fryer,  56  Tex.  609;  Bonnet  y.  First  Nat 
Bank,  24  Tex.  Civ.  App.  613,  60  S.  W.  325;  Wright  v.  Milwaukee  etc 
R.  Co.,  25  Wis.  46;  Clearwater  y.  Meredith,  1  Wall.  25;  Atlantic  etc. 
By.  Co.  y.  Georgia,  98  U.  S.  359;  Pullman  Palace  Car  Co.  v.  Missouri 
Pac.  By.  Co.,  115  U.  S.  587,  6  Sup.  Ct  Rep.  194;  Rldgway  y«  Gris- 
wold,  1  McCrary,  151,  Fed.  Cas.  No.  11,819;  Mowrey  v.  Indianapolis 
etc.  R.  Co.,  4  Blss.  78,  Fed.  Cas.  No.  9891.  Compare  Bdison  Blec* 
trie  Light  Co.  y.  New  Ebtven  Blectrlc  Co.,  85  Fed.  288. 

a.    Ckmtlnned  Bzistenoe  of  Constituent  Corporations  for  Special 

Purposes. 

1.  By  Implication.— Not  infrequently,  however,  the  constituent 
companies  are  regarded  as  still  existing  even  after  the  consolidation 
has  been  effected.  Usually  their  continued  existence  is  expressly 
provided  for  by  statute,  and  for  certain  purposes  only,  as  for  the 
protection  of  the  claims  due  creditors,  the  continuance  of  pending 
suits,  etc  It  may,  however,  be  implied  from  other  provisions  of  a 
consolidation  act  Thus,  in  Mansfield  etc  By.  Co.  y.  Brown,  28 
Ohio  8t  228,  the  act  authorizing  consolidation,  while  it  created 
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thereby  a  corporation  capable  of  sacceedlng  to  all  the  rights  and 
powers  of  its  constituents,  made  no  provision  for  such  succession 
until  the  new  or  consolidated  corporation  had  elected  its  board  of 
directors.  It  was  held  that  between  the  date  of  omsolidatioD  and 
of  this  election  the  constituent  corporations  continued  in  existence 
for  the  purpose  of  holding  and  protecting  their  rights  and  i^operty: 
See,  also,  Day  y.  Worcester  etc  R.  B.  Co.,  151  Mass.  3Q2,  23  N.  fi. 
824. 

8.    By  Statute — ^For  Protection  of  Creditors: 

A.  Effect  of,  in  OeneraL— A  more  usual  instance  of  contlnned 
existence  on  the  part  of  the  constituent  companies  is  where,  by  an 
express  provision  of  the  act  authorizing  consolidation,  it  is  provided 
that  the  old  companies  shall  continue  in  existence  so  far  as  shall 
be  necessary  to  protect  the  claims  of  creditors.  Such  pro.vi8ion8 
preserve  against  the  old  companies  any  rights  which  creditors  may 
have  had  against  them  previous  to  consolidation.  They  may  be 
proceeded  against  for  the  enforcement  of  the  debts  owing  by  them, 
and  so  far  as  the  rights  of  creditors  are  concerned,  the  constituent 
companies  are  constructively  still  existent  concerns:  Spence  t. 
Mobile  etc.  Ry.  Co.,  79  Ala.  576;  Selma  etc.  Ry.  Co.  v.  Harbin,  40 
Ga.  706;  Gale  v.  Troy  etc.  Ry.  Co.,  17  N.  Y.  St.  Rep.  970.  2  N.  T. 
Supp.  854;  Buell  r.  Baltimore,  39  App.  Div.  236,  57  N.  T.  Snpp. 
Ill;  Compton  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St  592,  16  N.  B. 
110,  18  N.  B.  380;  Pittsburgh  etc.  Ry.  Co.  v.  Garrett.  50  Ohio  St 
405,  64  N.  B.  493.  See,  also,  Atlantic  etc.  Ry.  Co.  v.  Georgia,  96  U. 
S.  359. 

B.  Bight  of  Creditor  to  Proceed  Against  Consolidated  Cor- 
poration.—The  fact  that  by  statute  or  agreement  the  old  companies 
are  to  be  deemed  as  still  in  existence  for  the  purpose  of  protecting 
the  rights  of  creditors  does  not,  where  the  consolidated  company 
assumes  or  has  imposed  upon  it  the  liabilities  of  its  constituents, 
prevent  suit  being  brought  by  a  creditor  of  the  old  against  the  new 
corporation.  In  such  a  case  the  effect  of  the  statute  is  to  permit 
the  prosecution  of  the  claim  against  either  the  new  <^  the  old  cor- 
poration. In  Compton  v.  Wabash  etc.  Ry.  Co.,  46  Ohio  St  582,  16 
N.  B.  110,  18  N.  B.  380,  the  effect  of  provisions  of  this  nature 
continuing  the  respective  constituent  corporations  in  existence  to 
preserve  the  claims  of  creditors  is  considered  at  some  length,  and 
the  conclusion  reached  is,  as  expressed  by  Minshall,  J.,  speaking 
for  the  court,  that  "in  a  suit  by  a  creditor  the  company,  though  in 
fact  dissolved,  is  to  be  deemed  in  existence,  and  a  judgment  In 
his  favor,  whether  against  it  or  the  new  company,  Is  to  be  satisfied 
from  the  property  owned  by  the  old  corporation  at  the  time  of 
the  consolidation,  as  if  such  proceedings  had  never  been  had;  the 
fact  of  consolidation  is  pushed  aside,  and  no  one  will  be  poTnltted 
to  Question  the  fiction  untU  his  rights  have  been  satiafled*':  Bm, 
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also,  Morrison  t.  American  Snnff  Co.,  79  Miss.  890,  ante,  p. 
698,  30  South.  723;  Buell  Y.  Baltimore  etc.  Ry.  Co.,  89  App.  Dly. 
236,  57  N.  Y.  Supp.  Ill;  Gale  r.  Troy  etc.  Ry.  Ck).,  2  N.  T.  Supp. 
854,  17  N.  Y.  St  Bep.  970;  Pittsburgh  etc.  Ry.  Co.  v.  Garrett,  60 
Ohio  St  406,  34  N.  B.  493.  Compare  Whipple  y.  Union  Pac.  Ry.  Co., 
28  Kan.  474;  Rutten  t.  Union  Pac  Ry.  Co.,  17  Fed.  480. 

0.  Do  not  Oontiane  In  Existence  for  all  Purposes.— The  fact 
that  a  corporation  is  continued  in  existence  after  its  consolidation 
with  another  corporation,  for  the  purpose  of  protecting  the  claims 
of  its  creditors  does  not  continue  it  in  existence  for  all  purposes. 
Thus,  In  State  v.  Maine  Central  Ry.  Co.,  66  Me.  488,  a  consolidated 
corporation  claimed  an  exemption  from  taxation  formerly  possessed 
by  its  constituents.  In  answer  to  the  objection  that  the  old  com- 
panies held  these  exemptions  conditional  on  the  performance  by 
them  o^  certain  acts  (the  making  of  reports  as  to  their  annual  in- 
comes), which  by  consolidating  they  had  rendered  themselves  un- 
able to  perform,  it  was  said  that  the  companies  were,  by  the  con- 
solidation act,  continued  In  existence  for  certain  purposes — ^namely, 
the  protection  of  creditors.  With  reference  to  this  the  court  well 
says:  "It  is  obvious  that  the  separate  existence  of  these  corpora- 
tions Is  only  and  exclusively  continued  for  the  protection  of  credi- 
tors and  mortgagees.  That  being  accomplished,  they  have  no  longer 
any  further  corporate  existence.  They  have,  the  consolidation  being 
perfected  and  all  debts  paid,  neither  organization,  stock,  stockhold- 
ers nor  assets.  They  cease  to  be.  They  have  no  directors  to  make 
returns,  no  net  or  other  income,  and  no  assets,  so  that  if  there  was 
a  net  Income  ascertainable  for  each  corporation,  there  would  be 
no  treasurer  to  pay  it  and  no  possible  funds  from  which  it  could  be 
paid":  See,  also,  State  v.  Nemaha  County,  10  Kan.  569  (receiving  a 
subscription  voted  to  the  company  before  consolidated);  Atlantic 
etc  Ry.  Co.  y.  Georgia,  98  U.  S.  359. 

D.  Service  of  Process  on  Constituent  Corporations. — Where  the 
corporate  existence  of  a  constituent  company  is  continued  after  con- 
solidation merely  for  the  purpose  of  protecting  the  claims  of  cred- 
itors, its  continued  existence  is  obviously  a  fiction  rather  than  a 
reality.  The  question  therefore  arises,  on  whom  process  may  be 
served  for  the  purpose  of  bringing  such  a  corporation  into  court 
In  Buell  V.  Baltimore  etc  Ry.  Co.,  39  App.  Div.  236,  57  N.  Y.  Supp. 
Ill,  service  of  process  on  the  last  ofilcers  of  a  constituent  company 
was  held  sufilclent  The  court  conceded  that  the  consolidation 
terminated  the  rights  of  the  officers  to  exercise  their  functions  as 
to  new  business,  but  held  that  unless  service  on  some  one  was  valid 
"the  plalntur  would  find  himself  in  the  anomalous,  not  to  say  ab- 
surd, position,  of  having  certain  legal  rights  preserved  to  him  by 
legislative  enactment  without  any  power  whatever  to  enforce 
them."  Service  upon  the  last  president  of  the  corporation  before 
consolidation  was»  therefore,  held  sufficient    In  Whipple  t.  Union 
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Pac.  Ry.  Co.,  28  Kan.  474,  the  proper  methods  of  seiring  sninmons 
upon  and  attaching  the  property  of  constituent  corporations  whose 
existence  is  thus  constructively  continued  Is  considered  at  some 
length.  In  that  case  a  Kansas  corporation  had  consolidated  with 
the  corporation  of  a  sister  state,  and  the  court  held  that  even  if 
no  officer  of  the  constituent  corporation  could  be  found,  it  might  be 
proceeded  against  as  an  absconding  debtor.  "And,  beyond  all, 
there  remains  the  ylsltorlal  power  of  the  state  to  inquire  Into  the 
proceedings  of  any  corporation  It  has  created,  and  to  pursue  and 
seize  any  property  It  has  accumulated,  for  the  purpose  of  applying 
it  to  the  satisfaction  and  discharge  of  Its  liabilities.'* 

8.  By  Statute— To  Continue  Pending  Actions.— In  the  statutes 
authorizing  the  consolidation  of  corporations,  provision  Is  frequently 
made  for  the  continued  existence  of  the  constituent  corporations  for 
the  purpose  of  prosecuting  and  defending  suits  by  and  against  them. 
Where,  however,  the  consolidated  company  is  answerable  for  the 
liabilities  of  Its  constituents,  the  creditor*  may  bring  his  action 
directly  against  the  new  company  for  the  purpose  of  avoiding  cir- 
cuity of  action,  even  though  the  existence  of  the  old  companies 
has  been  prolonged  for  the  purpose  of  defending  suits:  Kelsey  v. 
National  Bank  of  Crawford  Co.,  69  Pa.  St  426. 

Where,  by  the  law  of  the  state  authorizing  the  consolidation,  suits 
pending  at  the  time  of  consolidation  are  deemed  not  to  have 
abated,  and  the  old  corporations  are  continued  in  existence  for 
that  purpose,  the  provision  applies  to  a  suit  in  a  federal  court  In 
which  such  a  corporation  is  a  party  at  the  date  of  consolidation. 
This  is,  as  is  said  in  Edison  Electric  Light  Co.  v.  United  States 
Electric  Lighting  Co.,  62  Fed.  800,  8  C.  C.  A.  83,  ''not  because  the 
state  statute  is  operative  to  regulate  the  practice  and  procedure  of 
federal  courts  in  equity  suits,  but  because,  so  far  as  the  litigant  life 
of  the  artificial  person  (properly  a  party  to  the  suit  when  brought) 
is  concerned,  there  has  been  no  change,  the  only  power  which  could 
destroy  it  having  scrupulously  refrained  from  doing  so."  "Tlie 
question  would  seem  to  Involve  something  more  than  a  mere  rule 
of  practice;  It  embraces  the  legal  and  equitable  rights  of  the  plain- 
tiff under  the  laws  of  the  state  which  created  it,  and  prescribed  the 
terms  and  conditions  on  which  It  might  be  consolidated  with  one  or 
more  corporations  of  the  same  state":  Edison  Electric  Light  Oa  t. 
Westinghouse^  84  Fed.  282. 

4.  Belatlon  Between  Constituent  and  Consolidated  Corporatloiia 
Burlnsr  Continued  Existence  of  Former.— Whatever  the  purpose  for 
which  the  constituent  companies  are  continued  in  being  after  th^r 
consolidation,  the  mere  fact  of  their  continuance  does  not  render 
them  liable  for  tx^ts  committed  or  other  liabilities  thereafter  In- 
curred by  the  consolidated  corporation:  Day  v.  New  Orleans  Fac. 
Ry.  Co.,  87  La.  Ann.  181.  Nor,  on  the  other  hand,  does  the  con- 
solidated company  become  entitled  to  choses  in  acti(m  assigned  after 
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consolidation  to  a  constituent  company  continning  in  existence  for 
certain  panKwes:  Union  Pac.  Ry.  Co.  y.  Oochenour,  56  Kan.  548» 
48  Pac.  lias. 

IV.    Bights  of  Stockholders, 
a.    Stockholders  not  Assenting  to  Coz^olidation. 

1.  Power  of,  to  FreTont  Consolidation.— Being  here  concerned 
with  the  effects  of  a  consolidation  of  corporations  rather  than  with 
the  precedent  authority  necessary  to  effect  it,  the  right  of  a  dissent- 
ing stockholder  to  prevent  a  consolidation  of  the  corporation  in 
which  he  is  interested  need  not  be  considered  at  any  great  length. 
In  order,  however,  that  the  effects  of  consolidation  upon  the  rights 
and  liabilities  of  a  stockholder  be  properly  appreciated,  a  brief 
statement  of  his  rl^ts  in  this  regard  seems  necessary.  The  rule 
is,  that  a  single  nonassenting  stockholder  may  prevent  consolida- 
tion, and  may  enjoin  the  majoHty  of  stockholders  from  attempting 
to  effect  one.  The  controlling  principle  is,  that  having  entered  into 
one  contract,  he  cannot  be  compelled  to  enter  into  another  different 
in  its  nature:  Kohl  v.  LiUenthal,  81  CaL  878,  20  Pac.  401,  22  Pac.  689; 
Market  St.  By.  Co.  v.  Hellman,  100  Cal.  671,  42  Pac.  225;  State  v. 
Bailey,  16  Ind.  46,  70  Aul  Dec.  405;  Betts  v.  SlmpsonvUle  etc.  Turn- 
pike Boad  Co.,  88  Ky.  54, 10  S.  W.  134;  Bobe  v.  Dunlap,  51  N.  J.  Eq. 
40,  25  Atl.  050;  Davis  v.  Congregation  Beth  Tephllas  Israel,  40  App. 
Dlv.  424,  57  N.  T.  Supp.  1015;  Clearwater  v.  Meredith,  1  WaU.  25; 
Mowrey  v.  Indianapolis  etc.  By.  Co.,  4  Blss.  78,  Fed.  Cas.  No.  0801 
(criticising  State  v.  Bailey,  16  Ind.  46,  70  Am.  Dec.  405;  Lauman  v, 
Lebanon  etc.  B  B  Co.,  30  Pa.  St  42,  72  Am.  Dec.  685).  See,  how- 
ever, Sprague  v.  Illinois  Blver  B.  Co.,  10  111.  174.  The  fact  that 
consolidation  would  prove  advantageous  is,  In  such  case,  no  defense: 
Davis  V.  Congregation  Beth  Tephllas  Israel,  40  App.  Div.  424,  57 
N.  Y.  Supp.  1015.  In  Black  v.  Delaware  etc.  Canal  Co.,  24  N.  J.  Eq. 
(0  C.  B.  Green)  455,  the  view  Is  taken  that  where  the  corporation  has 
duties  to  perform  to  the  public,  the  right  of  eminent  domain  may 
be  employed  to  prevent  a  single  stockholder  from  hindering  a  con- 
solidation necessary  for  the  performance  of  such  public  duties. 
"In  the  exercise  of  the  right  of  eminent  domain  the  legislature  may 
authorize  shares  in  corporations  and  corporate  franchises  to  be 
taken  for  public  use  upon  Just  compensation.  The  title  to  this 
species  of  property  Is  no  more  secure  against  Invasion,  where  the 
public  use  requires  it,  than  Is  the  ownership  of  real  estate  under 
this  paramount  right  in  the  public,  subject  to  which  aU  private 
property  is  held." 

8.  Power  of,  to  Withdraw.— A  stockholder  who  does  not  assent 
fo  a  consolidation  may,  if  it  be  effected  without  his  consent,  with- 
draw from  the  corporation  and  recover  from  the  consolidated  com- 
pany the  value  of  hi^  interest  The  enterprise  in  which  he  has 
embarked  is  brought  to  an  end  by  the  consolidation;  he  thereupon 
becomes  entitled  to  receive  the  value  of  his  stock,  and  may  demand 
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it  of  the  consolidated  corporation  which  has  assumed  the  place 
and  liability,  and  appropriated  the  assets,  of  the  constltaent  corpo- 
ration In  which  the  nonassenting  stockholder  was  Interested:  State 
v.  Bailey,  16  Ind.  46,  79  Am.  Dec  405;  McVicker  y.  Ross,  55  Barb. 
247,  37  How.  Pr.  474;  Lauman  y.  Lebanon  etc.  B.  B.  Co.,  30  Pa. 
St  42,  72  Am.  Dec  685;  International  etc  By.  Go.  y.  Bremond,  53 
Tex.  96.  On  the  other  hand,  not  having  by  assenting  to  the  consolida- 
tion become  a  member  of  the  consolidated  corporation,  the  dissen- 
tient stockholder  has  no  rights  as  such  against  the  new  company. 
Where,  therefore,  by  statute,  three  mutual  fire  Insurance  companies 
were  consolidated  into  a  new  company,  with  a  proylalon  that  the 
act  should  not  affect  the  rights  of  any  person  nor  take  effect  until 
accepted  by  the  members  of  the  old  companies,  a  nonassenting 
member  of  one  of  the  constituent  companies  does  not  become  a 
member  of  the  new,  and  cannot  recover  against  It  on  a  policy  is- 
sued by  the  old  company:  Gardner  y.  Hamilton  Mut  Ins.  Co.,  33 
N.  Y.  42JL 

3.  IiiaUlity  to,  of  Corporate  Oi&cers. — The  fkct  that  consolida- 
tion has  taken  place  without  the  consent  of  a  stockholdw  does  not 
give  the  latter  any  right  of  action  against  the  persons  who  were 
the  officers  of  the  corporation  at  the  time  such  consolidation  was 
effected.  This'  was  attempted  in  International  etc.  By.  €k>.  y. 
Bremond,  53  Tex.  96,  where  a  nonassenting  stockholder  sought  to 
hold  the  directors  liable.  It  was,  however,  held  that  no'  right 
of  action  existed  against  the  defendants,  the  court  saying:  *The 
consolidation  was  the  act  of  the  stockholders,  other  than  the  plain- 
tiff, and.  was,  therefore,  an  act  for  which  the  directors,  as  such, 
should  not  be  held  responsible.  As  directors,  they  were  answerable 
to  the  corporation  for  official  delinquencies  resulting  In  damage  to 
the  corporate  property,  but  it  is  not  perceived  that  the  corporation 
could  hold  them  responsible  for  a  consolidation  effected  not  by 
them  as  directors,  but  effected  by  the  act  of  the  stockholders.  The 
rights  of  the  plaintiff  are  believed  to  be  to  equitable  relief,  and  it 
does  not  appear  to  us  under  the  circumstances  that  equity  makes 
the  directors  responsible  to  him." 

4.  Effect  of  Laches  of. — ^Delay  of  the  dissenting  stockholder  to 
assert  his  rights  may  well  be  sufficient  to  preclude  him  from  en- 
Joining  the  further  prosecution  of  the  consolidated  enterprise  GEtabe 
y.  Dunlop,  51  N.  J.  Eq.  40,  25  Atl.  959;  International  etc  By.  Go.  y. 
Bremond,  53  Tex.  96),  and  at  the  same  time  not  prevent  his  re- 
covery from  the  consolidated  corporation  for  his  Interest  In  the 
old  company  which  the  new  company  has  appropriated  wlthont  his 
consent:  International  By.  Go.  v.  Bremond,  53  Tex.  96.  He  may« 
however,  be  estopped  in  such  a  case  from  asserting  his  rights 
against  one  who  in  good  faith  has  dealt  with  the  consolidated  c<»^ 
poration  or  received  its  securities:  Drake  v.  New  York  Suborbaji 
Water  Co.,  26  App.  Div.  409,  50  N.  Y.  Supp.  826. 
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b.    Stockliolder  Assenting  to  Consolidation. 

1.  In  General.— The  above  principles  are,  of  course,  inapplicable 
to  the  case  of  a  stockholder  who  has  assented  to  the  consolidation. 
Nor  need  his  assent  be  express.  It  may  be  Implied  from  his  acts; 
as,  for  instance,  if  he  prosecutes  a  suit  as  a  stockholder  in  the  new 
corporation:  Deaderick  y.  Wilson,  8  Baxt  (Tenn.)  108.  It  may 
likewise  be  implied  where  the  charter  of  the  cori)oration  at  the  time 
he  became  one  of  its  stockholders  permitted  it  to  consolidate  with 
other  corporations  or  allowed  of  subsequent  amendment  in  a  funda- 
mental particular:  Alton  Ry.  G.  &  E.  Co.  v.  Mayfield,  95  111.  App. 
146;  Hale  ▼.  Gheshke  Ry.  Co.,  161  Mass.  443,  37  N.  E.  307.  Compare 
Blatchford  y.  Ross,  54  Barb.  42,  37  How.  Pr.  110,  5  Abb.  Pr.,  N.  S., 
434.  Assent  to  a  consolidation  is  not,  however,  Imputable  to  a 
stockholder  for  mere  failure  to  object  to  an  enlargement  of  the 
charter  which,  whether  it  actually  gave  such  power  or  not,  did  not 
on  its  face  purport  to  give  any  power  to  consolidate:  International 
etc.  Ry.  Co.  y.  Bremond,  53  Tex.  96.  In  Mowrey  y.  Indianapolis 
etc.  Ry.  Co.,  4  Biss.  78,  Fed.  Cas.,  No.  9891,  it  appeared  that  the 
plaintiff  had  as  a  director  voted  favorably  on  submitting  the  ques- 
tion of  consolidation  to  the  stockholders  for  their  assent  This,  it 
was  held,  was  insufficient  to  estop  him  from  objecting  that  the 
consolidation  was  illegal,  nor  did  it  amount  to  assent  on  his  part 
as  a  stockholder.  His  vote  as  a  director  could  not  estop  him  from 
voting  as  he  pleased  as  a  stockholder. 

If  one  has  assented  to  the  consolidation  of  a  corporation  in  which 
he  Is  a  stockholder,  he  cannot  hold  the  vendor  of  the  stock  on  a 
warranty  that  by  a  certain  date  (subsequent  to  the  consolidation) 
the  stock  would  be  worth  a  certain  amount.  "By  his  own  act  he 
has  destroyed  the  stock  to  which  the  guaranty  attached,  and  made 
it  impossible  for  the  defendants  to  perform  their  agreement  After 
the  act  of  consolidation,  the  stock  could  not  have  any  separate,  dis- 
tinct market  value":  Clearwater  v.  Meredith,  1  Wall.  25. 

The  most  frequent  application  of  the  principle  that  a  stockholder 
is  estopped  to  deny  the  validity  of  a  consolidation  effected  with  his 
assent  Is  in  connection  with  the  question  of  his  liability  on  his  sub- 
scription to  the  stock  of  a  constituent  corporation.  As  to  this  see 
post,  V,  e,  2, 

2.  Bight  to  Stock  in  Consolidated  Corporation.— On  consolida- 
tion, each  stockholder  of  the  constituent  companies  becomes  en- 
titled to  his  proper  proportion  of  stock  of  the  new  or  consolidated 
company,  and  may  by  action  against  the  latter  compel  the  issuance 
of  such  stock  to  him:  Fee  v.  New  Orleans  Gaslight  Co.,  35  La.  Ann. 
413.  One  who  has  not  become  entitled  to  full  paid  shares  in  the 
old  company  is  not,  however,  entitled  to  demand  such  of  the  new 
corporation:  Babcock  v.  Schuylkill  etc.  Ry.  Co.,  15  N.  T.  Supp.  193, 
eo  Hun,  583.  See,  for  the  rights  of  holders  of  bonds  of  the  con- 
stituent companies  convertible  into  stock,  post,  VI,  a,  5,  B. 


624  American  State  Reports,  Vol.  89.  [Misa. 

V.    Tranimission  of  Corporate  Powers  and  Privileges. 

a.  General  Bnle— Consolidated  Corporation  Takes  Powers,  ete.» 
of  Constituent  Corporations.— It  is  usual  In  statutes  authorizing  the 
consolidation  of  corporations  to  prorlde  that  the  property,  powers, 
privileges,  franchises,  etc.,  belonging  to  the  constituent  companies 
at  the  time  of  consolidation,  shall  pass  to  and  vest  in  the  new 
corporation  formed  by  the  consolidation  of  the  old.  Even  in  the 
absence  of  such  a  provision  the  effect  is  the  same,  and  unless  there 
l>e  some  provision  to  the  contrary,  either  in  the  statute  or  agreement 
of  consolidation,  the  new  company  succeeds  to  the  powers  and 
property  of  its  constituents:  Zlmmer  v.  State,  30  Ark.  677;  Chicago 
«tc.  Ry.  Ck>^  T.  Moffltt,  75  111.  624;  Ck>oper  v.  Gorbin,  105  IlL  225; 
<3rawfordsville  etc 'Turnpike  Co.  y.  Fletcher,  104  Ind.  97,  2  N.  B. 
^43;  Louisville  etc.  Ry.  Co.  y.  Boney,  117  Ind.  501,  20  N.  E.  432; 
-Cashman  y.  Brownlee,  128  Ind.  2^,  27  N.  B.  560;  Berry  y.  Kansas 
City  etc  Ry.  Co.,  52  Kan.  759,  39  Am.  St  Rep.  871,  84  Pac  805; 
Shaw  y.  Norfolk  County  R.  Co.,  16  Gray,  407;  Louisville  etc  Ry. 
Co.  y.  Blythe,  69  Miss.  939,  30  Am.  St  Rep.  699,  11  South.  Ill; 
Thompson  y.  Abbott,  61  Mo.  176;  Langhome  y.  Richmond  Ry.  Co., 
^1  Va.  869,  22  S.  E.  159;  National  Foundry  etc  Works  y.  Oconto 
-City  Water  Supply  Co.,  105  Wis.  48,  81  N.  W.  125;  Green  County  y. 
'Conness,  109  U.  S.  104,  3  Sup.  Ct  Rep.  69;  Tennessee  y.  WhitworUi* 
117  U.  S.  139,  6  Sup.  Ct.  Rep.  649. 

b.  General  Nature  of  Powers,  etc.,  Passing  to  Consolidated  Cor- 
poration.->The  new  corporation,  therefore,  takes  the  right  to  exer- 
cise eminent  domain  if  the  constituent  companies  had  that  right: 
In  re  Trenton  St  Ry.  Co.  (N.  J.  Bq.),  47  AtL  819.  And  if  the  old 
companies  had  the  right  to  mortgage  their  property,  this  right 
passes  to  the  corporation  formed  by  the  consolidation:  Mead  v. 
New  York  etc.  Ry.  Co.,  45  Conn.  199.  So.  a  land  grant  to  one  of 
the  constituent  corporations  passes  to  and  vests  in  the  consolidated 
company:  Southern  Pac.  Ry.  Co.  y.  Poole,  32  Fed.  451;  United  States 
v.  Southern  Pac  Ry.  Co.,  14  Saw.  620,  45  Fed.  596.  It  is  doubtful, 
however,  whether  powers  or  privUeges  purely  personal  to  the  con- 
stituent corporation  to  which  they  were  granted,  such,  for  instance, 
as  the  power  to  change  its  name,  are  conferred  by  a  mere  act  of 
consolidation  on  the  new  company  thereby  created:  Common- 
wealth y.  Pennsylvania  etc  Ry.  Co.,  17  Phila.  (Pa.)  609. 

c  Priylleges  of  Stockholders,  Corporate  Serrants,  etc— There  Is 
a  class  of  priviieges  whicli,  while  they  are  of  benefit  to  the  cofp(xm- 
tion,  are  not,  strictly  speaking,  corporate  privileges,  but  are  privi- 
leges of  the  stockholders  or  of  the  servants  of  the  corporation. 
Such  are  exemptions  of  the  corporation's  servants  from  military  or 
jury  duty  and  the  exemption  of  shares  of  corporate  stock  from  taxa- 
tion. These  are  quite  generally  held  to  pass  to  the  servants  or  stock* 
holders  of  the  consolidated  corporation,  the  reason  of  the  rule  be* 
Ing  well  expressed  in  Tennessee  y.  Whitworth,  22  Fed.  81:  *^t  majr 
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be  said  that  the  exemption  from  taxation  of  the  shares  of  capital 
stock  held  as  property  by  Individual  stockholders  Is  not  a  corporate 
Interest  or  privilege.  But  the  charter  ....  Is  a  contract  with  the 
individual  corporators;  and  the  exemption  from  taxation  of  its  capi- 
tal stock  must  be  presumed  to  have  been  one  of  the  Important,  if 
not  the  essential  conditions  and  inducements  to  the  formation  of 
the  corporation.  The  general  interest  of  all  the  stockholders  in  the 
corporate  property  and  business  must  be  regarded  as  a  corporate 
Interest;  and  the  privilege  secured  to  the  stockholder  to  be  exempt 
from  taxation  on  his  shares  In  the  capital  stock,  is  also  a  privilege 
of  the  company,  inasmuch  as  it  Is  thus  enabled  to  obtain  more 
readily  subscribers  on  its  stock,  and  thus  more  certainly  to  Insure 
the  success  of  the  corporation."  If,  therefore,  the  servants  of  the 
old  company  were  exempt  from  military,  road,  or  Jury  duty,  the 
servants  of  the  new  company  employed  on  property  formerly  held 
by  the  old  company  are  likewise  exempt:  Zlmmer  y.  State,  30  Ark. 
677;  Hawkins  v.  Small,  7  Baxt  (Tenn.)  193. 

The  reasoning  employed  in  the  extract  above  cited  would  seem 
equally  applicable  to  an  exemption  of  stockholders  of  the  old  com- 
pany from  individual  liability  for  the  debts  of  the  corporation.  It 
was,  however,  held  In  Minneapolis  etc.  Ry.  Co.  v.  Gardner,  177  U.  S. 
832,  20  Sup.  Gt  Rep.  656,  that  a  grant  of  the  "exemptions  and  im- 
munities of  each  of  said  corporations"  to  the  new  corporation  did 
not  pass  such  exemption  of  the  stockholders  of  the  constituent  cor- 
porations from  individual  liability.  The  court,  speaking  through 
Mr.  Justice  McKenna,  says:  "The  designation  is  definite— those  of 
*each  of  said  corporations,'  those  'hitherto  granted  to  the  Minne- 
apolis and  St.  Louis  Railway  Company'— not  those  of  or  granted  to 
the  stockholders  of  either  company.  And  this  distinction  must  be 
observed— the  distinction  between  a  corporation  and  its  stockhold- 
ers. ....  To  Judge  of  the  intention  of  the  legislature,  whether  it 
Is  in  accordance  with  or  against  the  policy  and  provisions  of  the 
constitution  of  the  state,  the  distinction  ought  to  be  recognized. 
The  exemption  of  stockholders  from  the  payment  of  corporate  debts 
or  their  liability  to  pay  them  (individual  liability)  is  the  concern  of 
the  stockholders  and  the  corporate  creditors." 

d.    Exemptions  from  Taxation. 

1.  General  Bule — ^What  Necessary  to  Confer  upon  Consolidated 
Corporation.— Of  the  various  privileges  of  constituent  companies 
concerning  which  the  question  has  arisen  as  to  whether  or  not  they 
vest  in  the  consolidated  corporation,  none  have  more  frequently  en- 
gaged the  attention  of  the  courts  than  exemptions  from  taxation. 
The  general  rule  is,  that  exemptions  from  taxation  are  to  be  strictly 
constmedt  and  their  operation  la  never  to  be  extended  by  constmc- 
tlon.  The  power  and  the  right  of  the  state  to  tax  are  always  pr^ 
Bomed,  and  the  exemption  must  be  clearly  granted:  St  Louis  etc 
By.  Co.  V.  Berry,  41  Ark.  509;  State  v.  Maine  Cent  B.  Co.,  66  Mew 
▲Bi.  St  Rep..  Vol  LXXXIX.-40 
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488;  Adams  y.  Tasoo  etc.  Ry.  Ck>.,  77  Miss.  194,  24  South.  200;  Stata 
▼.  Keokuk  etc.  By.,  09  Mo.  80,  12  8.  W.  90;  Keokuk  etc  R.  R. 
Ck>.  y.  Mlssonri,  152  U.  8.  801,  14  Sap.  Ct  Rep.  592.  Neyerthe- 
less,  rach  an  exemption  may  be  passed  to  the  new  or  consoli- 
dated company  by  the  use  of  apt  words.  What  are  sneh  words 
is  a  question  upon  which  the  authorities  are  confllcttnf^,  and 
with  reference  to  which  the  decisions  of  the  United  States  supreme 
court  are  '*not  easily  reconciled."  The  conflictini^  cases  are  ably 
reviewed  by  Mr.  Justice  Peckham  in  Phoenix  Fire  etc  Ins.  Ck>.  y. 
Tennessee,  161  U.  8.  174,  16  Sup.  Gt  Rep.  472,  and  the  conclusion 
reached  that  the  word  "immunity"  or  "exemption"  Is  ordinarily 
necessary  to  pass  such  exemption  from  taxation,  and  that  a  mere 
transfer  of  the  "privileges"  of  a  constituent  company  will  not  be 
sufficient  unless  there  are  other  provisions  showing  it  to  be  the 
legislative  intent  that  the  exemption  should  pass.  Such  a  rule  was 
said  to  be  favored  by  "the  weight  of  authority  as  well  as  the  better 
opinion."  The  cases  are  not  in  harmony,  however,  and  language 
falling  far  short  of  that  required  under  this  rule  has  frequently 
been  held  to  pass  an  immunity  from  taxation:  See  St  Louis  etc 
Ry.  Co.  V.  Berry,  41  Ark.  509;  Atlantic  etc  Ry.  Go.  y.  Allen,  15 
Fla.  637;  State  y.  Maine  Cent  Ry.  Co.,  66  Me.  488;  Natchez  etc  Ry. 
Co.  V.  Lambert,  70  Miss.  779,  18  South.  33;  Adams  v.  Yazoo  etc 
Ry.  Co.,  77  Miss.  194,  24  South.  200,  and  cases  cited;  State  v. 
Keokuk  etc.  Ry.  Co.,  99  Mo.  30,  12  S.  W.  290;  State  v.  Woodruff,  36 
N.  J.  L.  94;  Maine  Cent  Ry.  Co.  v.  Maine,  96  U.  8. 499;  St  Louis  etc 
Ry.  Co.  y.  Berry,  113  U.  8.  465,  5  Sup.  Ct  Rep.  529;  Tennessee  v. 
Whltworth,  117  U.  S.  139,  6  Sup.  Ct  Rep.  649;  Keokuk  etc  Ry. 
Co.  y.  Missouri,  152  U.  S.  301,  14  Sup.  Ct  Rep.  592;  Louisville  etc 
Ry.  Co.  V.  Gaines,  2  Fllpp.  621,  3  Fed.  266;  Tennessee  y.  Whitw<Mrtfa, 
22  Fed.  81. 

2.  Where  Conditional  TTpon  Betum  of  Reports,  by  Constttnent 
Corporation.~Where  the  exemption  from  taxation  enjoyed  by  the 
constituent  company  was  conditional  upon  the  performance  of  cer- 
tain duties,  if  by  consolidation  their  performance  is  rendered  im- 
possible, the  exemption  does  not  pass.  If,  for  instance,  the  exemp- 
tion is  to  continue  only  until  the  investments  of  the  cc^poratiMi 
shall  yield  an  annual  net  income  of  a  certain  amount,  this  obviouBly 
Involves  an  accounting  between  the  old  company  and  the  state, 
which,  by  reason  of  its  consolidation,  the  old  company  can  no 
longer  make,  and  which  the  consolidated  company  la  unable  to 
make  for  it  With  reference  to  such  a  case  the  following  language 
Is  employed  In  Maine  Central  R.  R.  Cc  y.  Maine,  96  U.  8.  490: 
"It  would  have  been  imposslWe  to  show  what  would  have  been 
the  profits  of  each  road  without  the  consolidation.  Only  an  approxl- 
I  matlon  to  them  would  have  been  attainable;  and  that  would  have 

been  based  upon  estimates  more  w  less  speculative  in  their  aiar- 
acter.    The  consolidation  of  the  original  companies  was  a  yolun* 
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tary  mroceedlng  on  their  part  The  law  made  It  dependent  apon 
their  agreement;  and  that  law  was  presumably  passed  upon  their 
vequest  ss  they  are  named  In  it»  and  they  acted  under  it  Haying; 
thus  disabled  themselves  from  a  compliance  with  the  conditions 
apon  the  performance  of  which  the  amount  to  be  paid  as  a  tax  to 
the  state  could  be  ascertained,  they  must  be  considered  as  havini^ 
waived  the  exemption  dependent  upon  such  performance.  Their 
exemption  was  qualified  by  their  duties  and  dependent  upon  them. 
They  inonpacitated  themselves  from  the  performance  of  those  duties 
hj  a  proceeding  which  they  supposed  would  give  them  greater  ad* 
*rantages  than  they  possessed  in  their  separate  condition,  and  they 
^hns  lost  their  exemption.  The  new  company  was  not  charged  wltb 
^he  duties  which  they  were  to  perform  to  the  state,  and  by  whicli 
''he  state  was  to  be  governed  in  Its  taxation,  nor  was  the  state  under 
i\ny  abligatlon  to  accept  a  substituted  performance  from  other  par- 
ties.  The  provision  in  the  act  authorizing  the  consolidation,  that 
fhe  new  company  should  have  all  the  powers,  privileges,  and  fan- 
/nunitles  of  the  original  companies,  must,  therefore,  be  taken  with 
^iie  qualification  that  it  should  have  them  so  far  as  they  could  be 
exercised  or  enjoyed  by  it,  with  its  different  officers  and  distinct  con- 
stitution. Where  their  exercise  or  enjoyment  required  other  officers 
or  a  distinct  constitution,  the  grant  was  to  that  extent  necessarily^ 
Uioperative."  To  the  same  effect  see  St  Louis  etc.  Ry.  Ck>.  v.  Berry^ 
n  Ark.  509;  State  v.  Maine  Cent.  Ry.  Co.,  66  Me.  488. 

In  Natchez  etc.  Ry.  Co.  v.  Lambert,  70  Miss.  779,  18  South.  83^ 
Ml  quite  similar  facts,  an  opposite  conclusion  was  reached,  but  the 
case  is  plainly  distinguishable.  In  that  case  it  was  sought  to  evade 
a  constitutional  provision  that  "the  property  of  all  corporations  for 
pecuniary  profits  shall  be  taxable  the  same  as  that  of  individuals,** 
by  allowing  a  certain  railroad  corporation  to  apply  its  taxes  for 
thirty  years  to  the  construction  of  its  road,  and  by  making  the 
affidavit  of  the  proper  officers  of  the  company  conclusive  as  to  the 
fACt  that  its  taxes  had  been  so  applied.  Later  this  corporation  was 
^consolidated  with  another,  and  the  question  arose  whether  the  ex- 
Amption  continued  in  favor  of  the  consolidated  corporation,  the 
<*ourt  having  previously  held  that  this  constitutional  section  haA 
the  effect  of  making  Irrepealable  exemptions  from  taxation  impossi- 
ble, and  that  the  legislature  might  at  any  time  revoke  such  im- 
munity. It  was,  therefore,  merely  a  question  of  legislative  Inten- 
tion as  to  whether  the  exemption  continued  in  fiivor  of  the  consoli- 
dated corporation,  and  the  court  held  that  the  legislature  had  se 
Intended,  waiving  the  requirements  of  an  affidavit  that  the  taxes 
had  been  applied.  So,  a  provision  that  the  exemption  should  cease 
when  the  earnings  should  pay  an  annual  dividend  of  eight  per  cent 
was  held  waived  by  the  legislature,  since  it  had  the  power  to  wlt)^ 
draw  the  exemption  at  any  timOi 
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See,  as  to  whether  exemptions  from  taxation  pass  to  the  consoli- 
dated company  when  prohibited  by  the  constltation  or  genenl 
law  at  the  time  of  consolidation,  post,  V,  h,  2,  3. 

e.    SubscrlptionB  to  Stock  of  Constituent  Corporations. 

1.  By  Subscriber  not  Assenting  to  Con8olidation.^Sinoe,  In 
the  absence  of  some  proTision  to  the  contrary,  the  new  companj 
succeeds  on  consolidation  to  all  the  property,  privileges  and  rights 
of  the  old  or  constituent  corporations,  it  manifestly  succeeds  to  tbe 
rights  of  the  latter  to  collect  subscriptions  to  their  capital  stock, 
unless  the  consolidation  has  had  the  effect  of  releasing  the  sub- 
scribers. Whether  it  has  such  effect  is  to  be  determined  by  the 
same  principles  as  apply  to  the  right  of  a  stockholder  to  withdraw 
from  the  corporation,  and  recover  the  amount  of  his  interest  The 
pivotal  question  in  each  case  is  whether  or  not  the  subscriber  or 
stockholder  has  assented  expressly  or  impliedly  to  the  consolidation. 

A  subscription  to  the  stock  of  one  corporation  is  not  a  sobsaip- 
tion  to  the  stock  of  another  and  a  different  cori>oration.  The  rela- 
tion between  a  subscriber  for  stock  and  the  corporation  is  one  of 
contract  By  consolidation  the  corporation  has  effected  a  funda- 
mental change  in  its  charter-HSo  fundamental,  indeed*  that  the 
corporation  no  longer  exists.  The  company  has,  therefore,  ren- 
dered Itself  unable  to  perform  its  part  of  the  contract  and  a  sub- 
scriber who  has  not  assented  expressly  or  by  implication  to  the 
consolidation,  cannot  be  compelled  to  receive  the  stock  of  the  new 
company,  and  Is  released  from  further  obligation  on  his  subscrip- 
tion to  the  stock  of  the  old:  McCray  v.  Junction  Ry.  Co.,  9  Ind. 
358;  Booe  v.  Junction  Ry.  Co.,  10  Ind.  93;  Marks  v.  Junction  Ry.  Co., 
13  Ind.  387;  ShelbyviUe  etc.  Turnpike  Go.  v.  Barnes,  42  Ind.  498; 
Hamilton  Mutual  Ins.  Go.  v.  Hobart,  2  Gray,  543;  New  Jersey  Mid- 
land Ry.  Go.  V.  Strait  35  N.  J.  L.  322;  Mowrey  v.  Indianapolis  etc 
Ry.  Go.,  4  Biss.  78,  Fed.  Gas.  No.  9891.  See,  however,  contra, 
Sprague  v.  Illinois  River  Ry.  Go..  19  111.  174. 

2.    By  Subscriber  Assenting  to  Consolidation. 

A.  In  QeneraL—The  case  is  entirely  different  where  the  sub- 
scriber has  participated  in  or  otherwise  assented  to  the  consolida- 
tion. "By  assenting  to  the  act  and  accepting  its  provisions  each 
member  would  ratify  the  new  contract  which  it  was  intended  there- 
by to  create  between  the  new  corporation  and  the  members  of  the 
old  companies.  He  would  be  estopped  by  his  vote  to  deny  the  ex- 
istence of  such  new  contract,  and  could  not  afterward  call  in  ques- 
tion the  regularity  or  validity  of  the  transfer  of  his  contract  to  the 
plaintiffs,  or  their  right  to  enforce  its  obligations  in  their  own 
name":  Hamilton  Mut  Ins,  Go.  v.  Hobart  2  Gray,  543.  Sec,  also, 
Hay  worth  v.  Junction  Ry.  Go.,  13  Ind.  348;  Mansfield  etc  By.  Co. 
V.  Drinker,  30  Mich.  124.  In  such  case  the  subscriber  is  liable 
to  the  new  company  for  the  unpaid  balance  of  his  subscription. 
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B.  Wbera  Corporatloii  at  Time  of  SnbscrlptioxL  liad  Power  to 
Oossolidate.-— Most  frequently,  however,  the  assent  of  a  subscriber 
to  consolidation  is  inferable,  not  from  his  conduct  at  the  time  of 
consolidation,  but  from  the  nature  of  the  contract  resulting  from 
his  subscription.  A  subscription  to  stock,  like  any  other  contract, 
Is  deemed  to  have  been  entered  into  in  view  of  the  law  then  exist- 
ing, and  the  provisions  of  the  law  applicable  to  the  contract  enter 
into  and  form  a  part  of  It  If,  therefore,  at  the  time  of  his  sub- 
scription, the  corporation  was  authorized  to  consolidate,  or  subse- 
quent legislation  authorizing  consolidation  was  provided  for,  whether 
such  provisions  appeared  in  the  charter  of  the  corporation  or  in 
the  general  law,  the  subscription  is  made  with  the  possibility  of 
consolidation  in  view,  and  the  subscriber  is  not  released  from  his 
obligation  on  the  contract  by  a  subsequent  consolidation:  Sparrow 
V.  Evansville  etc.  Ry.  Co.,  7  Ind.  3G9;  Hanna  v.  Cincinnati  etc.  R. 
R.  Co.,  20  Ind.  80;  Bish  v.  Johnston,  21  Ind.  299;  Mansfield  etc.  Ry. 
Ck>.  V.  Brown,  26  Ohio  St  223;  Mansfield  etc.  Ry.  Go.  v.  Stout,  26 
Ohio  St  241;  Raihroad  Go.  v.  Hinsdale,  46  Ohio  St  556,  15  N.  B. 
665.  If,  however,  at  the  time  of  the  incorporation  of  the  company 
and  when  the  subscription  was  made,  the  only  statute  authorizing 
consolidation  applied  only  to  corporations  theretofore  organized,  the 
provisions  being  inapplicable  to  such  subsequently  organized  corpo- 
ration, its  consolidation  will  discharge  nonconsenting  stockholders 
from  payment  of  their  subscription:  Shelby vllle  etc  Turnpike  Co. 
T.  Barnes,  42  Ind.  498. 

f.    Municipal  Aid. 

1.    Subscription  by  Municipality  to  Stock  of  Constituent  CoriM>- 

rations. 

▲.  General  Bule.— The  principles  Just  laid  down  are  of  equal 
force  whether  the  subscriber  be  an  individual,  as  in  the  cases  al- 
ready considered,  or  a  municipal  or  other  public  corporation.  If  a 
municipal  corporation,  authorized  to  make  a  subscription,  has  sub- 
scribed for  the  stock  of  a  corporation  which  at  the  time  of  the 
subscription  was  empowered  to  effect  a  consolidation  with  other  cor- 
porations, the  subscriber  will  not  be  released  by  a  subsequent  con- 
solidation, and  bonds  issued  by  it  in  payment  of  the  stock  are  valid 
and  enforceable  against  it:  Niantic  Sav.  Bank  v.  Town  of  Douglass, 
6  111.  App.  579;  Atchison  etc.  Ry.  Co.  v.  Commissioners  of  Phillips 
County,  25  Kan.  261;  Chicago  etc.  Ry.  Co.  v.  Commissioners  of 
Stafford  County,  86  Kan.  121,  12  Pac.  593  (distinguishing  State  v. 
Nemaha  County,  10  Kan.  569);  State  v.  Garoutte,  67  Mo.  445;  Nel- 
son V.  Haywood  County,  87  Tenn.  783,  11  S.  W.  885;  Morrill  v. 
Smith  County,  89  Tex.  529,  36  S.  W.  56;  Nugent  v.  Supervisors  of 
Putnam  County,  19  Wall.  (U.  S.)  241;  Town  of  Bast  Lincoln  v. 
Davenport,  94  U.  S.  801;  Wilson  v.  Salamanca,  99  U.  S.  499;  Bates 
County  V.  Winters,  112  U.  S.  325,  5  Sup.  Ct.  Rep.  157;  Livingston 
County  V.  First  Nat  Bank.  128  U.  S.  102,  9  Sup.  Ct.  Rep.  18;  Wash- 
bum  y.  Cass  County,  3  Dill.  251,  Fed.  Gas.  No.  17,213. 
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B.  Vote  to  Subscribe  to  Stock  of  Coxistitnent— SubscriptiozL  to 
Stock  of  Consolidated  CorporatioxL.— While  the  principles  applicable 
are  the  same,  considerations  are  frequently  present  in  the  case  of  a 
anibscription  to  stock  by  a  municipality  which  do  not  ordinarily 
aippear  where  the  subscriber  is  an  individual.  In  the  casa  of  a 
public  corporation  various  preliminary  steps  are  usually  necessary 
to  effect  a  subscription.  If  these  steps  have  all  been  performed, 
subsequent  consolidation  will  not,  as  we  have  seen,  affect  a  snb- 
flcription  made  while  the  corporation  was  authorised  to  consolidate. 
Not  Infrequently,  however,  consolidation  takes  place  before  a 
manual  subscription  by  the  county  is  placed  on  the  subscriptioD 
lists  of  the  corporation.  In  such  case  the  question  arises  wliether 
the  consolidated  corporation  may  enforce  the  subscription,  and 
^whether  the  vote  of  the  Inhabitants  at  an  election  authorizing  the 
issuance  of  bonds  to  a  constltnent  corporation  will  warrant  their 
Issuance  to  the  new  company  formed  by  the  consolidation. 

In  a  number  of  cases,  it  is  held  that  a  mere  vote  of  the  inhab- 
itants, although  favorable  to  the  subscription  to  stock  in  a  corpora- 
tion and  the  Issuance  of  bonds,  does  not  of  itself  amount  to  a  con- 
tract with  the  corporation,  and  that  the  authority  derived  from  snch 
^ote  to  subscribe  to  the  stock  of  a  certain  corporation  will  not 
authorize  the  officials  of  the  town  or  county  to  subscribe  to  the  stock 
of  a  new  and  distinct  corporation,  formed  by  the  consolidation  of 
the  old  company  with  another,  or  to  issue  the  bonds  to  the  consoH- 
<lated  company.  According  to  these  cases,  it  Is  Immaterial  that  at 
the  time  of  the  vote  the  corporation  was  authorized  to  consolidate 
'^The  mere  vote  of  the  people  giving  the  commissioners  authority  to 
subscribe  created  no  contract  between  the  county  and  the  company— 
igave  the  latter  as  against  the  former  no  rights,  and  imposed  no 
<luties.  The  company  had  nothing  which  it  could  transfer,  notbiujr 
^hlch  its  successor  could  take.  The  Northern  Kansas  Bailro;.  I 
0>mpany  could  not,  by  virtue  of  the  vote,  compel  the  commissioner> 
to  subscribe;  neither  could  the  county  compel  the  company  to  build 
its  road  in  compliance  with  the  conditions  of  the  vote.  ....  So 
that,  though  the  consolidation  transferred  all  the  rights  and  fran- 
chises of  the  Northern  Kansas  Railroad  Company,  it  transferred  * 

nothing  as  against  the  county  of  Nemaha Again,  it  Is  urged 

that  the  law  authorizing  the  consolidation  of  railroads  was  in  force 
at  the  time  of  the  vote,  and  that  therefore  the  vote  was  based  np(» 
that  law,  and  authorized  the  commissioners  to  subscribe  to  the 
jstock  of  the  Northern  Kansas  Railroad  Company,  or  to  that  of  any 
company  into  which  it  might  be  consolidated.  We  do  not  so  on- 
<ierstand  the  law  of  agency.  Authority  from  a  principal  to  an  agent 
to  do  a  specific  act  is  limited  to  that  act,  and  does  not  empower 
the  agent  to  bind  his  principal  to  an  act  securing  essentially  differ- 
ent rights,  and  imposing  essentially  different  obligations.  Nor  is 
the  authority  enlarged  because  the  party  with  whom  the  agent 
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Is  empowered  to  contract  is  by  law  at  liberty  to  change  his  condi- 
tions and  relations*':  State  y.  Nemaha  Ck>.,  10  Kan.  509.  To  the 
same  effect  see  Rochester  etc.  Ry.  Go.  y.  Cnyler,  7  Lans.  (N.  T.) 
431;  Morrill  y.  Smith  Gonnty,  89  Tex.  529,  86  S.  W.  56;  Harshman 
Y.  Bates,  92  U.  S.  569;  Bates  Gonnty  y.  Winters,  97  U.  S.  88.  See, 
also,  Wilson  y.  Salamanca,  99  U.  S.  499,  distinguishing  Harshman 
Y.  Bates,  92  U.  S.  569. 

The  later  and  the  better  Yiew,  howoYor,  regards  the  mannal  sub- 
scription by  the  officers  of  the  town  or  county  on  the  books  of 
the  company  as  of  secondary  Importance.  A  Yalld  contract  of  sub- 
scription may  haYe  been  consummated  before  consolidation,  and 
the  rights  of  the  constituent  company  therein  wUl  thereupon  pass 
to  the  consolidated  corporation,  although  the  manual  subscription 
may  not  haye  been  made  until  after  consolidation.  As  was  said  by 
Mr.  Ghief  Justice  Waite  In  Bates  Gounty  y.  Winters,  112  U.  S.  325, 
5  Sup.  Gt  Rep.  157:  "An  actual  manual  subscription  on  the  books 
of  a  railroad  company  Is  not  Indispensably  necessary  to  bind  a 
municipality  as  a  subscriber  to  the  capital  stock.  If  the  body  or 
agency  haying  authority  to  make  such  a  subscription  passes  an 
ordinance  or  resolution  that  it  does  thereby,  in  the  name  and  on 
behalf  of  the  municipality,  subscribe  a  specified  amount  of  stock, 
and  presents  a  copy  of  that  ordinance  or  resolution  to  the  company 
for  acceptance  as  a  subscription,  and  the  company  does  In  fact 
accept,  and  notifies  the  municipality,  or  its  proper  agent,  to  that 
effect,  the  contract  of  subscription  is  complete,  and  binds  the  par- 
ties, according  to  its  terms."  So  the  statute  authorizing  the  municl* 
pality  to  subscribe  may  proyide  what  shall  amount  to  a  subscrip- 
tion, and  may  make  a  majority  yote  of  the  electors  equlyalent  there- 
to: East  Lincoln  y.  Dayenport,  94  U.  S.  801.  See,  for  cases  holding 
subscriptions  yalld  and  bonds  properly  issued  to  the  consolidated 
company,  although  consolidation  took  place  before  manual  subscrip- 
tion: Nugent  y.  Supervisors  of  Putnam,  19  Wall.  241;  East  Lincoln 
y.  Davenport,  94  U.  S.  801;  Bates  County  y.  Winters,  112  U.  S.  325, 
5  Sup.  Ct  Rep.  157;  Livingston  County  y.  First  Nat  Bank,  128  U. 
S.  102,  9  Sup.  Ct.  Rep.  18  (reviewing  former  cases).  See,  also.  Nel- 
son Y.  Hayward  Co.,  87  Tenn.  873,  11  S.  W.  885;  Wilson  y.  Sala- 
manca, 99  U.  S.  499. 

2.  Power  to  BecelYO— A  Priyilege  Passing  to  Consolidated  Cor- 
poration.— The  right  of  a  municipality  to  make  subscriptions  to  the 
stock  of  a  corporation  is  not  only  a  power  granted  the  former,  but 
is  a  privilege  of  the  latter  as  well,  and  passes,  on  its  consolidation 
with  another  company,  to  the  new  corporation  thus  formed.  If* 
therefore,  a  town  is  empowered  to  subscribe  to  the  stock  of  a  prl- 
yate  corporation,  it  may  subscribe  to  the  stock  of  a  consolidated 
corporation  of  which  the  first-mentioned  corporation  is  a  constitu- 
ent: Scotland  Gounty  y.  Thomas,  94  U.  S.  682;  Wilson  v.  Salamanca, 
99  U.  8.  499;  Green  County  y.  Couuess,  109  U.  S.  101,  3  Sup.  Ct 
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Rep.  60;  Livingston  CJounty  v.  First  Nat  Bank,  128  TJ.  S.  102,  0 
Sup.  Gt  Rep.  18;  Lewl&  y.  Clarendon,  5  Dill.  329,  Fed.  Cas.  No. 
8820.  See,  also,  State  ▼.  Green  Gounty,  54  Mo.  640  (compare,  how- 
ever, State  V.  Garoutte,  67  Mo.  445;  Wagner  v.  Merty,  69  Mo.  150). 

The  same  principle  applies  to  the  power  of  a  municipality  to  aid 
a  corporate  enterprise  by  a  donation.  Like  tlu>  power  to  subscribe, 
it  is  a  privilege  of  the  company  which  passes  to  its  consolidated 
successor,  and  a  donation  by  the  municipality  of  its  bonds  to  the 
consolidated  corporation  is  valid:  Barter  v.  Kemochan,  103  U.  S. 
662. 

8.  Donatioxis  Voted  to  Oomititiieiiit  Corporation.— The  rule  It 
well  settled  that  if  a  municipality  is  duly  authorized  to  lend  aid  to 
a  corporation  by  a  donation  of  its  bonds,  a  donation  so  voted  to  the 
company  may,  if  the  latter  was  at  the  time  authorized  to  consoli- 
date, and  subsequently  did  consolidate,  be  delivered  to  the  new 
company  formed  by  the  consolidation:  Niantic  Sav.  Bank  v.  Town 
of  Douglass,  6  111.  App.  679;  Mt  Vernon  v.  Hovey,  62  Ind.  663;  Scott 
V.  Hansheer,  94  Ind.  1;  Barter  v.  Kernochaoi,  103  U.  S.  662;  New 
Buffalo  Tp.  V.  Gambrla  Iron  WorlLS,  105  U.  8.  73;  Ghickanlng  Tp.  v. 
Garpenter,  106  U.  S.  663,  1  Sup.  Gt.  Rep.  620. 

g.  Exemptions,  Privileges,  etc..  Cover  Only  Property  Govered 
by  Them  Before  Consolidation.— Where  a  corporation  formed  by 
the  consolidation  is  given  the  rights  and  privileges  of  each  of  its 
constituents,  such  privileges  apply,  in  the  hands  of  the  consolidated 
company,  to  such  portions  only  of  its  property  as  they  applied  when 
held  by  the  constituent  corporations.  If,  for  instance,  but  one  of 
the  constituent  companies  was,  at  the  time  of  consolidation,  exempt 
from  taxation,  the  fact  that  the  consolidated  company  succeeded 
to  all  the  rights  and  privileges  of  each  of  the  old  companies  would 
not  extend  the  immunity  from  taxation  to  all  the  property  held 
by  the  new  company.  The  exemption  would  cover  only  such  prop- 
erty as  was  received  from  the  constituent  corporation  and  to  which 
the  exemption  formerly  applied:  State  v.  Gommissioners  of  R.  B. 
Taxation,  37  N.  J.  L.  240;  Wilmington  etc  R.  Go.  v.  Alsbrook,  110 
N.  G.  137,  437,  14  S.  B.  652,  1007;  Gampbell  v.  Wiggins,  2  Tex. 
Glv.  App.  1,  20  S.  W.  730;  Philadelphia  etc.  R.  Go.  v.  Biaryland,  10 
Bow.  376;  Tomlinson  v.  Branch,  15  Wall.  460;  Gentral  R.  R.  etc  Go. 
▼.  Georgia,  92  U.  S.  665;  Branch  v.  Gity  of  Gharleston,  92  17.  & 
677;  Ghesapeake  etc.  R.  Go.  v.  Vhrginia,  94  U.  S.  7ia 

In  State  v.  Maine  Gentral  Ry.  Go.,  66  Me.  488,  it  is  held  that 
where  the  statute  conferred  upon  the  new  company  such  privileges 
and  Immunities  as  were  possessed  "by  each  of  the  corporations'* 
consolidating,  "each"  referred  not  to  the  privileges  which  some 
had  and  some  did  not  have,  but  only  to  the  privileges  which  every- 
one had.  Thq  consolidated  company  was  therefore  held  not  to 
hold  any  of  its  property  exempt  from  taxation,  although  a  por- 
tion, while  in  the  hands  of  the  constituent  companies,  had  been  ex- 
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empt  'It  could  not  have  been  the  legislative  Intention  that  a  frac- 
tion of  this  consolidated  railroad  should  hare  a  qualified  immunity 
from  taxation,  and  a  fraction  not  have  it"  In  this,  the  case  seems 
opposed  to  the  weight  of  authority.  See,  as  to  what  property  ac- 
quired by  the  new  company  for  the  improvement  of  the  consolidated 
property  an  exemption  applies:  Branch  v.  City  of  Charleston,  92 
U.  S.  677. 

In  accordance  with  the  general  rule,  it  was  held  in  Kent  y.  Com- 
mon Council,  61  App.  Div.  823,  70  N.  Y.  Supp.  465,  that  where  one 
railroad  corporation,  "its  successors,  ....  or  any  company  with 
which  it  may  be  hereafter  merged  or  consolidated,"  was  relieved 
from  its  obligation  to  pave  the  streets  between  its  tracks,  if  it  was 
subsequently  consolidated,  the  provision  applied  only  to  the  tracks 
formerly  owned  by  it,  and  not  to  all  the  tracks  owned  by  the  con- 
solidated company:  See,  also,  in  this  connection,  Pana  v.  Lippin- 
cott,  2  111.  App.  466. 

h.    Effect  of  Coxistitational  Provisioiui  at  Time  of  ConsoUdatioA 

1.  General  Bole. — By  the  consolidation  of  two  or  more  corpora- 
tions there  is  created,  as  we  have  seen,  a  new  corporation,  entirely 
distinct  from  its  constituents.  Its  powers  and  privileges  are,  it  i& 
true,  ordinarily  conferred  by  the  legislature  by  reference  to  the 
charters  of  the  old  companies,  and  so,  in  a  loose  sense,  are  said  to 
be  transmitted  from  them.  In  point  of  fact,  the  powers  of  the  new 
company  do  not  pass  to  it  by  transmission,  but  result  from  a  new 
legislative  grant  made  in  the  consolidating  act  In  this  regard,  con- 
solidation differs  from  merger.  In  the  latter,  no  new  corporation 
is  created,  but  one  existent  corporation  absorbs  others  existing  at 
the  time.  In  consolidation,  a  new  corporate  entity  is  bom,  and 
derives  its  powers  by  grant  from  the  legislature  at  the  time  of  its 
birth. 

This  legislative  grant  cannot,  of  course,  transcend  the  constitu- 
tional authority  existing  at  the  time  it  takes  effect.  If  the  grant 
of  certain  privileges  is  prohibited  to  the  legislature  by  the  constitu- 
tion, they  can  no  more  be  conferred  upon  a  corporation  formed  by 
consolidation  than  upon  any  other  corporation  newly  formed  at  that 
time.  The  fact  that  one  or  all  of  the  constituent  corporations  pos- 
sessed this  privilege  before  their  consolidation  is  immaterial.  I'he 
consolidated  corporation  is  created  at  the  time  of  consolidati«in,  its 
powers  are  conferred  at  that  time,  and  such  creation  and  grant  of 
powers  is  necessarily  subject  to  the  constitutional  provisions  then 
In  force. 

2.  Prohibiting  Exemptions  from  Taxation,  etc.— If,  therefore,  at 
the  date  of  consolidation  the  legislature  is  prohibited  by  the  consti- 
tntion  from  exempting  property  from  taxation  or  from  granting  spe- 
cial privileges,  the  consolidated  corporation  cannot  take  an  exemp- 
tion from  taxation,  although  such  an  Immunity  may  have  been  held 
by  all  of  the  constituent  corporations,  and  although  the  legislature 
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may  have  expressed  a  plain  Intention  to  confer  upon  it  all  the 
privileges  and  Immunities  formerly  held  by  the  old  corporations: 
8t  Louis  etc.  Ry.  Ck>.  y.  Berry,  41  Ark.  609;  Adams  y.  Tasoo  etc 
By.  Co..  77  Miss.  194,  24  South.  200;  Charlotte  etc.  Ry.  Co.  t.  GIbbea, 
27  S.  C.  885,  4  S.  B.  49;  Shields  y.  Ohio,  95  U.  8.  819;  St  Louis  etc. 
Ry.  Go.  y.  Berry,  118  U.  &  405,  6  Sup.  Gt  Rep.  629;  Keokuk  etc 
R.  R.  Go.  y.  Missouri,  162  U.  S.  301,  14  Sup.  Gt  Rep.  692.  See,  also^ 
City  of  Petersburgh  y.  Petersburgh  Ry.  Co.,  29  Gratt  (Va.)  773. 

3.  Beserving  Bight  to  Amend,  Alter  or  Repeal.— The  same  prin- 
ciple is  applicable  where,  at  the  time  of  consolidation,  the  constitu- 
tion reserves  the  right  of  the  legislature  to  alter,  amend  or  repeal 
any  charter  granted.  If,  prior  to  consolidation,  any  of  the  constitu- 
ent companies  held  an  absolute  and  irrepealable  priyllege,  such 
priyilege  may,  if  the  legislature  so  intends,  pass  to  the  consolidated 
company,  but  it  is  no  longer  irrepealable.  The  constitutional  pro- 
yision  existing  at  the  time  of  consolidation  enters  into  and  forms 
a  part  of  the  grant  to  the  new  company,  and  such  grant  may  be 
annulled  at  any  time,  without  its  repeal  amounting  to  an  impair- 
ment of  the  obligation  of  contracts:  Central  R.  R.  etc  Cow  y.  State, 
64  Qa.  401;  State  y.  Maine  Cent  Ry.  Co.,  06  Me.  488;  State  y. 
Northern  Cent  Ry.  Gow,  44  Md.  131;  Smith  y.  Lake  Shore  etc  Ry. 
Co.,  114  Mich.  400,  72  N.  W.  328;  Brin  Tp.  y.  Detroit  etc  Plank-Road 
Co.,  116  Mich.  405,  73  N.  W.  666;  Shields  y.  State,  26  Ohio  St  86; 
Charlotte  etc.  Ry.  Go.  v.  Gibbes,  27  S.  C.  386,  4  S.  B.  49;  Shields  y. 
Ohio,  05  U.  S.  319;  Maine  Cent  Ry.  Go.  y.  Maine,  90  U.  S.  499; 
Atlantic  etc.  R.  Co.  v.  Georgia,  98  U.  S.  359.  Compare,  however. 
Citizens*  St  Ry.  Go.  v.  City  of  Memphis,  63  Fed.  715. 

4.  Municipal  Aid.— In  Scotland  County  v.  Thomas,  94  U.  S.  682, 
it  was  held  that  the  authority  given  to  counties  and  towns  to  sub- 
scribe to  the  capital  stock  of  a  railroad  company  was  not  ex- 
tinguished by  the  subsequent  consolidation  of  that  company  with 
others,  although  at  the  time  of  the  consolidation  a  constitutional  pro- 
vision prohibited  the  legislature  from  authorizing  any  municipality 
to  subscribe  for  stock  unless  two-thirds  of  the  voters  of  the  munici- 
pality should,  at  a  regular  or  special  election,  assent  thereto.  This 
provision  was  not  intended,  it  was  held  (relying  <m  State  y.  Greene 
County,  64  Mo.  640),  to  take  away  any  authority  already  granted* 
but  only  to  prohibit  grants  made  in  the  future;  and  a  subscription 
to  the  consolidated  company  without  a  popular  vote  was  upheld.  The 
subscription  held  valid  in  State  y.  Greene  County,  64  Mo.  640^  was 
afterward  held  illegal  in  State  v.  Garroutte,  07  Mo.  445»  and  tn 
Wagner  v.  Meety,  09  Mo.  150,  the  principle  of  the  latter  case  was 
reaffirmed.  On  principle  it  would  seem  that  while  the  constitutional 
provision  may  well  have  had  no  retrospective  operation  so  as  to 
extinguish  an  authority  to  subscribe,  already  granted,  and  while  Ita 
only  effect  may  have  been  to  limit  future  grants,  It  controlled  sub- 
scriptions to  a  company  formed  by  consolidation  after  the  constltii- 
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tion  became  effective.  While  the  power  to  receive  eabscriptions 
without  a  popular  vote  of  the  people  may  have  been  a  privilege  of 
the  constituent  companies,  the  effort  of  the  legislature  to  confer  it 
on  the  consolidated  company  was  a  new  grant  of  the  privilege^  and 
should,  it  seems,  be  subject  to  constitutional  provisions  then  exist- 
ing. See^  in  this  general  connection,  monographic  note  to  De  Voss 
V.  City  of  Richmond,  98  Am.  Dec  6G4,  668,  670,  on  municipal  bonds 
and  defenses  thereto. 

5.  Where  Corporation  had*  Previous  Authority  to  Consolidate.— 
There  remains  to  be  considered  in  this  connection  the  question  of 
what  effect  is  to  be  given  a  power  to  consolidate  granted  a  corpo- 
ration in  its  charter,  upon  the  passage  of  its  privileges  to  the  con- 
solidated corporation,  where,  at  the  time  of  consolidation,  the  con- 
stitution prohibits  the  legislature  from  granting  such  privileges. 
In  Zimmer  v.  State,  80  Ark.  677,  the  power  granted  the  corporation 
to  consolidate  is  held  to  create  an  irrevocable  contract  between  the 
state  and  corporation,  and  that  privileges  conferred  on  a  company, 
to  which  such  power  to  consolidate  is  likewise  granted,  pass  to  the 
consolidated  company  uncontrolled  by  any  constitutional  provisions 
at  the  date  of  consolidation.  An  exemption  of  the  corporation's 
servants  from  liability  to  military,  jury,  or  road  duty  was  therefore 
held  to  inhere  in  the  servants  of  the  consolidated  corporation,  al- 
though at  the  time  of  consolidation  the  constitution  prohibited  the 
grant  **to  any  citizens  or  class  of  citizens  of  privileges  or  immu- 
nities which  upon  the  same  terms  shall  not  equally  belong  to  all 
citizens":  See,  however,  St.  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  509. 

The  opposite  view  is  taken  In  St  Louis  etc.  Ry.  Co.  v.  Berry,  113 
U.  S.  465,  5  Sup.  Ct  Rep.  529.  In  that  case,  after  holding  that  an 
exemption  from  taxation,  If  prohibited  by  the  constitution  at  the 
date  of  consolidation,  would  not  pass  to  the  consolidated  com- 
pany, the  court,  speaking  through  Mr.  Justice  Matthews,  says:  "It 
is  not  an  answer  to  this  conclusion  to  hold  that  the  act  of  consoli- 
dation, having  been  made  in  pursuance  of  the  tenth  section  of  the 
charter  of  the  Cairo  and  Fulton  Railroad  Company,  was  the  exer- 
cise by  that  company  of  a  right  secured  it  by  contract  which  no 
subsequent  constitution  or  law  of  the  state  of  Arkansas  could  im- 
pair or  defeat  For  what  was  the  contract?  Construed  in  the  most 
liberal  spirit  in  favor  of  the  company,  it  cannot  be  extended  beyond 
a  stipulation  on  the  part  of  the  state  that  the  Cairo  and  Fulton 
Railroad  Company  may,  at  any  time  thereafter,  by  consolidation 
with  any  other  railroad  company,  form  and  become  a  new  corpora- 
tion, with  such  powers  and  privileges  as,  at  the  time  when  the  offer 
ia  accepted  and  acted  upon,  it  may  be  within  the  power  of  the  state 
to  confer,  and  lawful  for  the  new  corporation  to  accept  If  acted 
upon  before  the  law  was  changed,  it  might  well  be  that  all  the 
powers  and  privileges  originally  conferred  in  the  charter  of  the 
Cairo  and  Fulton  Railroad  Company,  including  the  exemption  In 
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question,  would  have  vested  in  the  new  company.  But,  as  It  was 
not  accepted  and  acted  upon  nntll  a  change  In  the  organic  law  of 
the  state  forbade  the  creation  of  a  corporation  capable  of  holding 
property  exempt  from  taxation,  it  must  be  presumed  that  when  the 
original  company  entered  into  the  consolidation  it  did  so  in  fall 
view  of  the  existing  law,  and  with  the  Intention  of  forming  a  new 
corporation  such  as  the  constitution  and  laws  of  the  state  at  that 
time  permitted.  That,  at  least,  we  must  hold  to  be  the  legal  effect 
of  the  transaction." 

VI.    Liabilities  of  Constituent  Corporations. 

a.    Consolidated  Corporation  Answerable  for. 

1.    By  Statute. 

A.  In  Qeneral.—Ordinarily,  the  statute  providing  for  the  con- 
solidation of  corporations  makes  provisions  for  the  rights  of  the 
creditors  of  tht^  constituent  corporations.  Not  infrequently,  the 
existence  of  the  old  corporations,  though  extinguished  for  all  other 
purposes  by  the  consolidation,  is  continued  for  the  purpose  of  pro* 
tectlng  creditors.  The  effect  of  provisions  such  as  these,  we  have 
already  considered:  Supra,  III,  c,  2. 

Even  more  frequently  the  statute  in  terms  subjects  the  new  com- 
pany to  all  liabilities  or  debts  incurred  by  the  old  companies  at  the 
date  of  consolidation.  Where  such  provisions  exist,  creditors  of, 
and  those  having  claims  against,  the  constituent  corporations,  may 
sue  the  consolidated  corporation  thereon  and  hold  it  liable:  Mobile 
etc.  Ry.  Ck>.  v.  Gilmer,  85  Ala.  422,  5  South.  138;  Peoria  etc.  R.  Co. 
V.  Coal  Val.  Min.  Co.,  68  111.  489;  Berry  v.  Kansas  City  etc.  Ry. 
Co.,  52  Kan.  759,  39  Am.  St  Rep.  371,  84  Pac  805;  Northern  Cent 
Ry.  Co.  V.  Hering,  93  Md.  164,  48  AtL  461;  Batterson  v.  Chicago  etc. 
Ry.  Co.,  53  Mich.  125,  18  N.  W.  584;  Polhemus  v.  Fitchburg  Ry.  Co., 
123  N.  Y.  502,  26  N.  E.  81;  Matter  of  TJtica  Nat  Brewing  Co.,  154 
N.  Y.  268,  48  N.  E.  521;  Rosenbaum  v.  Union  Pac.  R.  Co.,  2  How. 
Pr.,  N.  S.,  45;  Polhemus  v.  Fitchburg  Ry.  Co.,  60  Hun,  397,  3  N.  T. 
Supp.  327;  Buell  v.  Baltimore  etc.  Ry.  Co.,  89  App.  Dlv.  286,  57 
N.  Y.  Supp.  Ill;  Compton  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St  592, 
16  N.  B.  110,  18  N.  B.  880;  Kelsey  v.  National  Bank,  69  Pa.  St  426; 
Bailey  v.  New  York  Cent.  R.  Co.,  22  WaU.  604. 

B.  Statute  Imposing  all  Llabilitiefl  ''Except  Uortgages."— In 
New  York,  by  a  statute  passed  in  1869,  and  relating  to  the  consoli- 
dation of  corporations,  it  was  provided  that  ''all  debts  and  liabilities 
incurred  by  either  of  said  corporations,  except  mortgages,  shall 
thenceforth  attach  to  such  new  corporation."  The  phrase  "except 
mortgages"  was  held  not  to  be  intended  to  except  the  consolidated 
company  from  liability  on  debts  of  its  constituents  which  were 
seciured  by  mortgages,  but  merely  to  restrict  the  lien  of  such  mort- 
gages to  the  property  covered  by  them  in  the  hands  of  the  old 
company:  Polhemus  v.  Fitchburg  Ry.  Co.,  123  N.  Y.  502,  26  N.  B. 
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31;  afOrming  60  Hniv  397,  8  N.  T.  Supp.  827;  Gale  y.  Troy  etc  Bj« 
Co»,  2  N.  Y.  Sapp.  854,  17  N.  T.  St  Rep.  970.  Contra,  Janes  y. 
Fitchbnrgh  Ry.  Co.,  8  N.  Y.  Snpp.  166,  60  Hun,  810. 

C.  Where  Statute  also  Continues  Old  Ck>rporationa  in  Eadstence 
for  Protection  of  Creditors.— Where  the  statute  provides  not  only 
that  the  consolidated  CMporation  shall  he  subject  to  the  debts  and 
liabilities  of  the  constituent  companies,  but  also  that  the  latter  are 
continued  in  existence  for  the  purpose  of  protecting  the  rights  of 
creditors,  the  effect  is  to  permit  the  creditor  to  bring  his  action 
against  either  the  new  or  the  old  company:  Matter  of  TJtica  Nat. 
Brewing  Co.,  154  N.  Y.  268,  48  N.  B.  521;  Compton  t.  Wabash  etc 
Ry.  Ck).,  45  Ohio  St  592,  16  N.  B.  110,  18  N.  B.  380;  Kelsey  V. 
National  Bank,  69  Pa.  St  426.  Nor  does  the  recovery  of  Judgment 
against  the  constituent  corporation  affect  the  statutory  liability  of 
the  consolidated  company  for  the  debt  Its  effect  is  simply  a  change 
in  the  form  of  its  liability  to  Its  creditor:  Matter  of  Utica  Nat 
Brewing  Co.,  154  N.  Y.  268,  48  N.  B.  521. 

2.  By  Consolidation  Agreement.— Provision  is  at  times  made  in 
the  contract  or  articles  of  consolidation  for  the  payment  by  the 
new  company  of  the  claims  of  creditors  of  the  old  corporations^ 
Under  such  an  assumption  of  liability  the  creditor  may,  of  course^ 
pursue  his  remedy  against  the  consolidated  company:  St  Louis  etc 
Ry.  Co.  V.  Marker,  41  Ark.  542;  Smith  v.  Los  Angeles  etc  Ry.  Co., 
98  Cal.  210,  38  Pac  53.  An  agreement  by  the  consolidated  com- 
pany to  ''protect"  the  bonds  of  a  constituent  while  it  undoubtedly 
creates  a  personal  obligation  on  the  part  of  the  new  company,  does 
not  create  a  lien  on  any  property  held  by  it  in  favor  of  the  holders 
of  such  bonds:  Wabash  etc.  Ry.  Co.  v.  ECam,  114  U.  S.  587,  5  Sup. 
Ct  Rep.  1061,  reversing  Tysen  v.  Wabash  etc  Ry.  Co.,  11  BIss.  510, 
15  Fed.  768.  Contra,  Compton  v.  Wabash  etc  Ry.  Co.,  46  Ohio  St 
592,  16  N.  B.  110,  IS  N.  B.  380. 

ft.    In  Absence  of  Statute  or  Agreement 

A.  (General  Rule. — ^There  need  be  neither  statute  expressly  im- 
posing a  liability,  nor  an  express  agreement  by  the  consolidated 
company  assuming  the  liabilities  of  Its  constituents,  to  render  it 
thus  liable.  In  the  absence  of  all  arrangements,  the  consolidated 
corporation  becomes  answerable  for  all  the  liabilities  incurred  by 
the  consolidating  corporations  prior  to  the  consolidation.  "The 
foundation  of  the  liability  of  a  consolidated  corporation  may  rest 
on  a  statute  or  an  agreement  either  express  or  implied.  If  the 
statute  does  not  provide  that  the  new  company  shall  assume  the 
debts  and  liabilities  of  the  constituent  companies,  and  there  is  no 
exi^ess  agreement  respecting  the  same,  the  debts  of  the  original 
companies  follow  as  an  incident  of  the  consolidation,  and  become 
by  implication  the  obligations  of  the  new  corporation":  Berry  v. 
Kansas  City  etc.  R.  R.  Co.,  52  Kan.  774,  89  Am.  St  R^.  881,  86 
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Pac.  724.  To  the  same  effect  see  Chicago  etc  R.  B.  Go.  y.  Moffit^ 
75  111.  524;  People  v.  Louisville  etc.  Ry.  Co.,  120  IlL  48,  10  N.  B. 
657;  Indianapolis  etc.  R.  Oo.  y.  Jones,  29  Ind.  465,  05  Am.  Dec  654; 
Columbus  etc  R.  R,  Co.  y.  Powell,  40  Ind.  87;  Loulsyllle  etc  Ry. 
Oo.  y.  Boney,  117  Ind.  601,  20  N.  B.  482;  Berry  y.  Kansas  City  etc 
R.  Co.,  62  Kan.  750,  89  Am.  St  Rep.  871,  34  Pac  805;  on  rehearing; 
52  Kan.  774,  89  Am.  St  Rep.  881,  86  Pac  724  (explaining  Whipple 
y.  Union  Pac  Ry.  Co.,  28  Kan.  474);  State  y.  Baltimore  etc  By.  Co., 
77  Md.  489,  26  Atl.  865;  Chase  y.  Michigan  Tel.  Co.,  121  Mich.  631« 
80  N.  W.  717;  Shadford  y.  Detroit  etc.  Ry.  Co.  (Mich.),  89  N.  W. 
960;  Thompson  v.  Abbott  61  Mo.  176;  Houston  etc  Ry.  Ca  y. 
Shirley,  54  Tex.  125;  Missouri  Pac.  Ry.  Co.  y.  Owens,  1  Tex.  App. 
Civ.  Cas.  884-886;  Langhorne  y.  Richmond  Ry.  Co.,  91  Va.  869,  22 
S.  B.  159;  National  Foundry  etc  Works  y.  Oconto  Ofty  Water 
Supply  Co.,  105  Wis.  48,  81  N.  W.  125;  Tennessee  y.  Whltworth,  117 
U.  S.  189,  6  Sup.  Ct  Rep.  649. 

B.  Whether  Answerable  Only  to  Extent  of  Property  Beceiyed. 
In  some  of  the  cases,  to  the  statement  that  the  new  company  will 
be  answerable  for  the  debts  and  liabilities  of  the  old,  there  is 
added  the  qualification,  '*at  least  to  the  extent  of  the  property  re> 
ceiyed  by  it  from  the  old  corporation":  Tompkins  y.  Augusta 
Southern  Ry.  Co.,  102  6a.  486,  30  S.  B.  992;  United  States  Capsule 
Co.  y.  Isaacs,  23  Ind.  App.  533,  55  N.  B.  832;  Morrison  y.  American 
Snuff  Co.,  79  Miss.  330,  ante,  p.  598,  30  South.  723;  Brum  y.  Mer* 
chant's  Mut  Ins.  Co.,  16  Fed.  140;  Harrison  y.  Arkansas  Valley 
R.  Co.,  4  McCrary,  264.  See,  also,  Harrison  y.  Union  Pac.  Ry.  Co., 
13  Fed.  522.  The  qualification  seems,  howeyer,  to  haye  been  on- 
ployed  from  an  abundance  of  caution,  rather  than  because  of  any 
well-settled  rule  limiting  the  liability  of  the  consolidated  company 
for  the  debts  of  its  constituents  to  the  extent  of  the  property  re- 
ceiyed  from  them,  and  is  not  referred  to  in  the  great  majority  of 
cases. 

4.  Torts  of  Constituent  Corporations.—The  llabilitiea  incurred 
by  the  consolidated  company  are  not  confined  to  those  which  arose 
out  of  contracts  entered  into  by  the  constituent  companies.  The 
new  corporation  is  answerable  for  liabilities  Incurred  by  the  con- 
solidating corporations  through  the  tortious  acts  or  neglects  of  the 
latter  or  their  seryants:  Warren  y.  Mobile  etc  Ry.  Co.,  49  Ala.  682; 
Zealy  y.  Bh-mingham  Ry.  etc.  Co.,  99  Ala.  679,  18  South.  118;  St 
Louis  etc  Ry.  Co.  y.  Marker,  41  Ark.  542;  Indianapolis  etc  Csi 
y.  Jones,  29  Ind.  465,  95  Am.  Dec  654;  Columbus  etc  By.  Oo.  y. 
Powell,  40  Ind.  87;  LouisyUle  etc  Ry.  Co.  y.  Summers,  181  Ind. 
241,  30  N.  B.  878;  Cleyeland  etc  Ry.  Co.  y.  Prewitt  184  Ind.  667» 
88  N.  B.  867;  Berry  y.  Kansas  City  etc  Ry.  Co.,  fS2  Kan.  760,  39 
Am.  St  Rep.  871,  34  Pac.  805;  on  rehearing,  52  Kan.  774»  88  Am. 
St  Rep.  381,  36  Pac  724;  State  y.  Baltimore  etc  By.  Oo.,  77  Md. 
489,  2«  Aa  865;  Batterson  y.  Chicago  etc  Ry.  Co.,  58  Mick  128^ 
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18  N.  W.  584;  Texas  etc.  Ry.  Oo.  v.  Murphy,  46  Tex.  800,  26  Am. 
Rep.  272;  Wilson  v.  Chesapeake  etc.  Ry.  Co.,  21  Gratt  (Va.)  664; 
Langhorne  y.  Richmond  Ry.  Co.,  91  Va.  369,  22  S.  B.  150.  See^ 
however,  dictum  In  Cotzhansen  y.  H.  W.  Johns  Mfg.  Co.,  100 
Wis.  473,  76  N.  W.  622,  contra. 

6.    Obligation  to  Perform  Contracts  of  Constituent  Corporations. 

A.  General  Rule.— The  consolidated  comoratlon  is  likewise  an- 
swerable for  the  performance  of  contracts  entered  into  by  the 
consolidating  corporations,  and  by  which  they  were  bound  at  the 
time  of  consolidation.  If,  therefore,  one  of  the  constituents  of  a 
consolidated  railroad  company  has  Issued  a  mileage  ticket  prior  to 
consolidation,  the  consolidated  company  becomes  bound  to  perform 
the  contract  of  transportation  represented  by  the  ticket:  Tompkins 
V.  Augusta  Southern  Ry.  Co.,  102  Ga.  436,  30  S.  E.  992.  So  the 
new  corporation  has  been  held  bound  by  a  contract  entered  into  by 
one  of  the  old  companies  by  which  the  latter  contracted  to  convey 
land:  Union  Pac.  Ry.  Co.  v.  McAlpine,  129  U.  S.  305,  9  Sup.  Ct  Rep. 
286,  afiBrming  McAlpine  v.  Union  Pac.  R.  Co.,  23  Fed.  168;  to  haul 
the  cars  of  a  third  company  over  its  tracks:  Pullman  Palace  Car 
Co.  v.  Missouri  Pac.  Ry.  Co.,  115  U.  S.  587,  6  Sup.  Ct  Rep.  194;  to 
build  a  roadbed  so  as  to  form  a  levee:  Sappington  v.  Little  Rock 
etc.  Ry.  Co.,  37  Ark.  23;  to  maintain  a  depot  at  a  certain  place: 
People  V.  Louisville  etc.  Ry.  Co.,  120  111.  48,  10  N.  B.  657;  to  supply 
gas  free  of  charge  to  a  hospital:  Board  etc.  of  Charity  Hospital  v. 
New  Orleans  Gaslight  Co.,  40  La.  Ann.  382,  4  South.  433;  or  to  treat 
certain  stock  as  preferred  stock:  Boardman  v.  Lake  Shore  etc  Ry. 
Co.,  84  N.  T.  157. 

B.  On  Bonds  of  Constituent  Corporations  Con'rertlble  into 
Shares  of  8tock.--In  this  connection  an  Interesting  question  Is  pre- 
sented where  the  obligation  which  it  is  sought  to  enforce  against 
the  consolidated  corporation  is  a  contract  of  one  of  its  constituents 
to  convert  a  bond  issued  by  It  into  stock  at  the  option  of  the  bond- 
holder. What  are  the  rights  of  a  holder  of  a  bond  thus  convertible 
into  the  stock  of  a  constituent  company  after  the  latter  has,  by 
consolidation,  lost  its  corporate  Identity? 

In  Rosenkrans  v.  Lafftyette  etc.  Ry.  Co.,  18  Fed.  613,  tlie  rights 
of  one  holding  bonds  of  a  corporation,  which,  at  the  time  of  the 
Issue  of  such  bonds,  had  the  power  to  consolidate,  was  involved. 
The  bonds  were  convertible  into  stock  of  the  corporation,  at  the 
option  of  the  holder  ''at  any  time  before  maturity."  The  court 
held  that  if  the  right  to  convert  the  bonds  into  stock  was  absolute 
even  after  consolidation,  such  conversi<m  must  be  upon  the  same 
terms  as  the  stock  of  the  old  company  had  been  eKchanged  for 
stock  of  the  new.  ''But,  if  it  be  assumed  that,  taking  these  income 
bonds  subject  to  the  right  ef  consolidation,  the  company  could  call 
upon  the  holders  of  the  bonds  to  exercise  the  right  of  convendon 
In  view  of  ths  changes  to  be  effected  by  the  set  of  consolidatiso. 
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then  It  would  seem  as  though  the  privilege  must  have  been  d!9> 
tinctly  given  to  the  holders  of  the  income  bonds."  That  is,  the 
bondholders  must  have  been  given  a  fair  notice,  and  a  fnil  oppor- 
tunity to  effect  the  conversion  prior  to  consolidation,  or  they  will 
not  be  held  bound  to  accept  such  rights  as  are  given  them  by  the 
articles  of  consolidation.  Where,  however,  the  bondholder  has  had 
such  an  opportunity,  and  where  participating  in  and  assenting  to 
the  consolidation,  he  fails  to  convert  his  bonds  into  stock  before 
the  change  is  effected,  he  will  be  held  to  his  election  and  bound  by 
the  terms  of  the  consolidation  agreement:  Tagart  v.  Northern  Gent 
Ry.  Co.,  29  Md.  557. 

In  John  Hancock  Mut  Life  Ins.  Co.  v.  Worcester  etc  R. 
R.  Co.,  149  Mass.  214,  21  N.  E.  364,  the  plaintiff  was  the  owner  of 
certain  bonds  of  the  Nashua  and  Rochester  Railroad  Company, 
which  were,  by  their  terms,  convertible  into  shares  of  stock  of  the 
corporation  at  the  option  of  the  holder.  When  the  bonds  were 
issued,  the  obligor's  road  was  under  a  long  lease  to  the  Worcester 
and  Nashua  Railroad  Company,  which  later  was  authorized  by  stat- 
ute to  buy  the  stocks  and  bonds  of  the  lessor  corporation,  being  re- 
quired to  exchange  the  bonds  of  the  latter  for  its  sliares  of  stock 
on  presentation.  Later  the  two  roads  were  consolidated  into  one 
company,  the  defendant,  from  whom  plaintiff  had  demanded  per- 
formance of  the  contract  of  the  Nashua  and  Rochester  corporation 
to  convert  its  bonds  into  its  shares  of  stock.  The  court,  speaking 
through  Mr.  Justice  Holmes,  held  that  in  view  of  the  intimate  con- 
nection of  the  two  corporations,  and  the  provision  of  the  consolidat- 
ing act  imposing  on  the  new  company  "all  the  duties,  restrictions, 
obligations,  debts,  and  liabilities  to  which,  at  the  time  of  the  union, 
either  of  said  corporations  is  subject,"  the  plaintiff  was  entitled  to 
recover.  "Whether  or  not  the  plaintiff  was  entitled  to  demand 
shares  in  the  new  company  or  not,  it  was  entitled  to  hold  the  de- 
fendant to  its  predecessor's  contract" 

In  Day  v.  Worcester  etc.  R.  R.  Co.,  151  Mass.  302>  23  N.  E.  824, 
decided  in  the  following  year,  the  facts  were  substantially  the 
same,  except  that  in  the  later  case  the  plaintiff  had  demanded 
shares  of  stock  in  the  new  company.  This  the  court,  Mr.  Justice 
Holmes  again  delivering  the  opinion,  held  he  had  the  ri^ht  to  do, 
and  the  doctrine  of  the  previous  case  was  reaffirmed  and  restated. 
The  gist  of  the  decision  was  that  while  the  obligation  to  exchange 
stock  for  bonds  did  not  require  the  obligor  to  continue  in  existence 
until  it  was  performed,  the  legislature  had  here  shown  an  intention 
to  continue  the  old  corporations  under  the'  new  name  for  the 
purpose  of  meeting  this  and  other  obligations.  In  India  Mut  Ins. 
Co.  v.  Worcester  etc.  R.  R.  Co.  (Mass.,  1890),  25  N.  BL  975,  the 
same  principle  was  again  applied. 

Nine  years  later  (1899)  a  similar  question  arose  In  Parkinson  t. 
West  End  St  Ry.  Co..  173  Mass.  446,  58  N.  D.  891.  Referring  to 
the  cases  above  cited  (John  Hancock  etc.  Co.  t,  Worcester  et&  B. 
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R.  Co.,  149  Mass.  214,  21  N.  B.  864;  Day  t.  Worcester  etc  R.  B. 
Co.,  151  Mass.  802,  23  N.  B.  824),  Mr.  Justice  Holmes,  who  had 
written  those  opinions,  stated  that  "even  In  the  minds  of  the  Jndges 
who  agreed  with  them,  as  not  all  the  Jndges  did,  [they]  went  to  the 
verge  of  the  law."  While  rightly  decided  on  the  peculiar  facts 
there  existing,  the  decision  depended  on  the  peculiar  intimacy  of 
the  corporations  united,  and  the  fact  that  the  consolidation  was  little 
more  than  a  formal  step.  The  option  to  exchange  honds  for  stock, 
continues  the  court,  "is  simply  an  option  to  take  stock  as  the  stock 

may  turn  out  to  be  when  the  time  for  choice  arrives The 

contract  does  not  prevent  the  corporation  from  consolidating  with 
another  in  such  a  way  as  to  make  performance  Impossible  any  more 
than  It  prevents  the  Issue  of  new  stock  In  such  a  way  as  to  make 
performance  valueless.  ....  The  bondholder's  right,  If  he  had  one. 
Is  subject  to  the  condition  that  the  corporation  shall  not  have  van- 
ished fn  such  a  way  that  to  enforce  the  option  manifestly  would 

run  counter  to  the  legislative  plan A  consolidation  which 

makes  no  arrangement  for  furnishing  stock  in  the  new  company, 
and  which  ends  the  existence  of  the  old  ones,  as  a  general  rule,  may 
be  presumed  to  put  an  end  to  the  right  of  bondholders  to  call  for 
stock,  not  because  the  law  has  not  machinery  for  keeping  such  a 
right  alive,  but  because,  not  being  bound  to  do  so.  It  has  made  dls* 
positions  which  manifestly  take  no  account  of  the  right" 

C.  Need  Perform  Only  to  Extent  to  which  Ck>n8tltuent  Corpo- 
ration was  Bound.— The  principle  that  where  the  rights  and  prlvl* 
leges  of  its  constituents  are  conferred  upon  a  consolidated  cori>ora* 
tion,  such  privileges  are  applicable  only  to  the  property  covered  by 
them  before  consolidation  (supra,  Y,  g)  controls  with  equal  force 
where.  Instead  of  privileges  being  conferred,  the  contractual  or  stat- 
utory obligations  of  Its  constituents  are  assumed  by,  or  Imposed 
upon,  a  consolidated  company.  Such  obligations  attach  only  to  the 
property  burdened  with  them  In  the  hands  of  the  constituent  cor- 
poration. 

If,  therefore,  a  constituent  railroad  company  has  agreed  to  permit 
any  other  company,  with  the  city's  permission,  to  use  Its  tracks 
within  the  city  limits,  the  new  company,  while  bound  to  recognize 
this  obligation  as  to  all  tracks  held  by  that  particular  constituent 
at  the  time  of  consolidation.  Is  not  bound  to  recognize  it  as  to 
tracks  laid  by  itself  on  a  right  of  way  acquhred  from  the  city  after 
consolidation:  Chicago  etc.  Ry.  Go.  v.  Kansas  City  etc  R.  Go.  38  Fed. 
t»8.  So  a  contract  of  a  consolidating  company  to  haul  Pullman 
cars  on  all  lines  owned  or  controlled  by  it  binds  the  new  company 
only  as  to  lines  owned  or  controlled  by  the  old  company:  Pullman 
Palace  Gar  Co.  v.  Missouri  Fac  Ry.  Co.,  116  U.  S.  587,  6  Snp.  Gt 
Hep.  194.  For  other  illustrations  of  the  same  principle,  see  Mon- 
roe V.  Ft  Wayne  etc.  Ry.  Go.»  28  Mich.  272;  Qould  ▼.  Langdon,  43 

F9t.  St  865. 
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b.    Bifect  of  Conaolidatioir  Agreement  That  Hew  Corporation 
Shall  not  be  Answerable  for.-The  liability  of  the  consolidated  cor- 
poration for  the  debts  and  obligations  of  Its  constituents,  whether 
imposed  by  statute,  by  express  agreement,  or  as  an  incident  of  con- 
solidation, cannot,  as  against  third  persons,  such  as  creditors,  be 
cast  oflP  by  any  agreement  of  the  parties  to  the  consolidation.    In 
Tompkins  t.  Augusta  Southern  R.  R.  Co.,  102  Ga.  436,  30  S.  E. 
902,  a  consolidation  was  eflPected  under  a  statute  permitting  the 
consolidation  of  railroad  companies  "upon  such  terms  as  may  be 
agreed  upon."    After  admitting  that  the  precise  meaning  of  this 
phrase  is  not  clear,  the  court  says:  "Obviously,  however,  the  phrase 
quoted  is  not  to  be  understood  as  authorizing  an  agreement  between 
the  two  companies,  the  effect  of  which  would  be  to  transfer  to  one 
of  them  all  the  property  and  franchises,  and  to  Invest  it  with  all 
the  rights,  privileges,  and  Immunities  of  the  other,  free  from  all 
the  liabilities,  duties,  and  obligations  which  the  latter  company 
owed  to  private  Individuals,  or  to  the  public  at  large.    To  thus  allow 
It  to  be  stripped  of  all  its  assets,  and  even  its  right  to  exist,  with- 
out at  the  same  time  making  proper  provision  for  the  payment  of 
Its  debts,  and  the  performance  of  its  duties  and  obligations  by  the 
company  which  succeeded  it,  would  be  directly  opposed  to  public 
policy,  as  tending  utterly  to  defeat  the  objects  for  which  such  cor- 
porations are  chartered."    To  the  same  effect  are  State  v.  Baltimore 
etc.  R.  Co.,  77  Md.  489,  26  Ati.  865;  Matter  of  Utica  Nat  Brewing 
Co.,  154  N.  Y.  268,  48  N.  B.  521.    See,  also,  Berry  v.  Kansas  City 
etc.  By.  Co.,  52  Kan.  774,  39  Am.  St  Rep.  381,  36  Pac  724. 

«.    liens,  Mortgages,  etc,  on  Property  of  Constituent  Corpoza- 

tions. 

1.  Consolidated  Corporation  not  a  Bona  Fide  Pnrduuwr. — ^A 
corporation  formed  by  the  consolidation  of  other  corporations,  and 
taking  the  property  of  the  latter,  does  not,  It  is  well  settied,  occupy 
the  position  of  a  bona  fide  purchaser  of  such  property,  for  value 
and  without  notice  of  existing  liens  and  equities.  The  principle 
and  the  reason  of  it  are  well  expressed  in  Mississippi  Yal.  Go.  v. 
Chicago  etc.  Ry.  Co.,  58  Miss.  846:  "We  do  not  think  that  the  con- 
solidated company,  or  those  who  have  tltie  through  it,  can  be  heard 
to  aver  Ignorance  of  any  of  the  debts,  contracts,  or  encumbrances 
of  either  of  the  companies  by  a  merger  of  which  it  was  formed. 
It  exists  and  was  created  by  an  absorption  of  those  companies. 
The  acquisition  of  their  property  and  franchises  gave  it  being,  and 
the  payment  of  their  debts  and  the  fulfillment  of  their  contracts 
was  the  law  of  its  being.  It  took  the  property  burdened  with  the 
debts,  and  the  payment  of  the  debts  constituted  the  consideration 
to  be  paid  for  the  acquisition  of  the  property.  It  held  the  prop- 
erty, therefore,  charged  with  a  trust  In  favor  of  all  who  had  liens 
against  it  which  were  valid  against  those  from  whom  it  was 
derived":  See,  to  the  same  effect,  Cordova  Coal  Co.  v.  Long,  91 
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Ala.  588,  8  South.  765;  Eaton  etc.  Ry.  Go.  t.  Hunt,  20  Ind.  457; 
Morrison  t.  American  Snuff  Co.,  79  Miss.  330,  ante,  p.  598,  30 
South.  728;  Rutten  v.  Union  Pac.  Ry.  Co.,  17  Fed.  480;  McAlplne  v. 
Union  Pac.  Ry.  Co.,  23  Fed.  168;  The  Key  City,  14  \\^11.  653; 
Union  Pac  Ry.  Co.  t.  McAlplne,  129  U.  S.  305,  9  Sup.  Ct  Rep. 
286,  affirming  McAlplne  ▼.  Union  Pac.  R.  Co.,  23  Fed.  168. 

2.  Mortgage  by  Constituent  Corporation  Takes  Priority  Over 
Mortgage  by  Consolidated  Corporations.—By  a  slight  extension  of 
this  principle,  mortgages  executed  by  the  new  or  consolidated  com- 
pany are  subject  to  mortgages  of  the  constituent  companies.  The 
holders  of  the  bonds  of  the  consolidated  company  secured  by  a 
mortgage  on  Its  property  are  bound  to  inform  themselves  of  the 
provisions  of  the  consolidation  act  and  of  the  debts  and  encum* 
brances  of  the  constituent  companies  Imposed  upon  the  consolidated 
corporation  by  the  statute  creating  it.  The  mortgagees  of  the  old 
companies  hold  rights  which  neither  the  companies  by  any  act 
of  their  own,  nor  with  the  aid  of  the  legislature,  can  impair,  and  such 
rights  necessarily  take  priority  over  encumbrances  thereaft^ 
created  by  the  consolidated  corporation:  Spence  t.  Mobile  etc  R. 
Co.,  79  Ala.  576;  Mobile  etc  Ry.  Co.  v.  GiUner,  85  Ala.  422,  5 
South.  138;  Pittsburgh  etc  Ry.  Co.  v.  Lynde,  55  Ohio  St  23,  44  N. 
B.  696.  Compare,  however,  Mississippi  Yal.  Co.  v.  Chicago  etc 
R.  Co.,  58  Miss.  846. 

That  some  of  the  bonds  of  the  constituent  company,  if  authorized 
before  consolidation,  were  issued  aft«r  consolidation  is  effected, 
does  not  affect  the  Hen  of  the  mortgage  given  to  secure  them. 
"The  consolidated  company  succeeds,  not  only  to  every  debt  and 
liability  of  each  constituent  company,  but  to  their  duties  also.  It 
therefore  succeeds  to  all  the  duties  pertaining  to  these  unissued 
bonds  that  rested  upon  the  company  by  whom  they  were  made. 
....  The  date  of  the  Hen  of  the  bond  does  not  depend  upon  the 
date  of  their  original  negotiation.  The  entire  series  stand  upon  a 
footing  of  exact  equality  in  this  respect;  the  first  one  issued  has  no 
better  or  earlier  Hen  than  the  last  one":  Pittsburgh  etc.  Ry.  Co.  v. 
Lynde,  55  Ohio  St  23,  44  N.  E.  59a 

In  Hamlin  v.  Jerrard,  72  Me.  62,  it  is  held  that  If  a  constituent 
railroad  company  has  mortgaged  Its  property  then  possessed  or  to 
be  thereafter  acquired,  and  the  consolidated  company  Increases  the 
value  of  the  property  mortgaged  by  the  avails  of  a  later  mortgage, 
this  later  mortgage  must  be  postponed  to  the  earlier  one  on  each 
part  jiist  as  if  each  constituent  company  separately  had  put  a 
second  mortgage  on  its  own  line  of  road.  The  new  company  can- 
not in  such  case,  claim  that  its  duty  wus  merely  to  keep  the  prop- 
erty in  statu  quo,  in  as  good  condition  as  when  received,  and  that 
as  against  first  mortgagees,  additions  and  liiiprovemeuts  heloug  to 
Itself  as  a  distinct  entity.    Alter  t  i.  us  before,  ;.» t-  s  ions 

to  the  road  are  accessi     <  m  :>  .j,  u...*  : .     ,•  «-i  uist 

to  the  mortgage  that  i 
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3.  Blghti  of  Parchasen  and  Creditors  of  Hew  Corporation  ai 
ULgalnat  Unreoorded  Conveyance  by  Old  Corporation.— The  righti 

of  purchasers  and  creditors  of  the  constltaent  companies  and  of 
€heir  oottsolidated  successor,  as  against  unrecorded  conveyances  and 
•equities  by  the  old  companies,  is  considered  at  some  length  In 
:Mis8lsslppi  Yal.  Go.  t.  Chicago  etc  B.  Co.,  58  Miss.  846.  By  the 
veglstry  law  of  Mississippi  "every  conveyance,  covenant,  agree- 
ment, deed,  mortgage  and  trust  deed"  concerning  land  must  be 
recorded  in  order  to  be  effectual  "against  subsequent  purehaaen 
and  all  creditors."  In  the  case  under  consideration  the  question 
at  Issue  was  as  to  the  respective  rights  of  one  who  held  as  ihe  pur- 
chaser at  a  sale  on  foreclosure  of  an  unrecorded  mortgage  made  by 
a  constituent  company,  and  of  a  purchaser  at  an  execution  sale  to 
'4Bati8f^  a  debt  of  the  consolidated  corporation.  The  court  held  thaf 
^•while  the  unrecorded  mortgage  of  the  constituent  company  was  un- 
^Soubtedly  binding  on  the  consolidated  company,  under  the  registr? 
law  of  Mississippi  above  quoted,  a  subsequent  purchaser  ftt>m  the 
latter  without  notice  of  the  mortgage  would  prevail  over  those 
'■whose  rights  depended  on  the  latter.  The  court,  however,  held 
ilhat  the  phrase  "all  creditors"  applied  only  to  creditors  of  the 
grantor  and  not  to  creditors  of  its  successor  in  interest.  A  puf^ 
•chaser  at  an  execution  sale,  held  to  satisfy  the  claims  of  such  credi- 
'tors,  acquired  only  the  interest  of  the  defendant  in  execution,  and 
tfnlght  be  defeated  by  any  secret  or  unrecorded  conveyance  good  as 
against  the  latter.  This,  of  course,  decided  the  case  then  at  bar. 
Cy  way  of  dictum,  however,  the  court  remarked  that  the  case  of  a 
aubeequent  purchaser  from  the  consolidated  company  was  entlrdy 
different,  and  that  a  "deed  or  mortgage  taken  in  good  faith  from 
one  who  knowingly  holds  property  encumbered  by  a  secret  lien 
^vrill  always  defeat  the  Hen."  Compare,  however,  as  to  mortgagees 
of  the  consolidated  company,  supra,  p.  643. 

4.  Bight  of  Unsecured  Creditors  of  Constituent  Corporation 
-to  Lien  on  its  Property  in  Hands  of  Consolidated  Corporation.^ 
TThe  right  of  an  unsecured  creditor  of  a  constitutent  corporation 
<o  subject  its  property,  when  in  the  hands  of,  and  owned  by,  the 
consolidated  company,  to  the  payment  of  his  demands,  is  one  with 
oreference  to  which  the  authorities  are  not  In  entire  accord. 

In  Wabash  etc.  By.  Co.  v.  Ham,  114  U.  S.  687,  6  Sup.  Ct  Bepi 
1081,  it  was  held  that  an  unsecured  bondholder  of  a  corporation 
^oes  not,  merely  by  its  consolidation  with  other  corporations,  be- 
come a  secured  creditor.  The  doctrine  that  the  property  of  a  cor* 
iporation  forms  a  trust  fund  for  the  payment  of  its  debts  in  the 
aense  that  when  the  corporation  Is  dissolved  and  its  business  wound 
4ip,  or  when  it  is  insolvent,  all  its  creditors  are  entitled  In  equity 
ito  have  their  debts  paid  out  of  the  corporate  property  before  any 
fdlstrlbutlon  thereof  among  the  stockholders,  was  admitted  by  the 
court    The  effect  of  a  consolidation  was,  however,  held  to  depend 
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entirely  upon  the  terms  of  the  agreement  of  consolidation  and  the» 
atatntes  under  the  authority  of  which  It  was  made.  The  statutes 
In  that  case  preserved  unimpaired  "all  rights  of  creditors  and  alB 
liens  upon  the  property"  of  the  constituent  corporations,  and  pro- 
vided that  the  latter  might  "be  deemed  to  be  in  existence  to  pre^ 
serve  the  same."  This,  the  court  held,  distinguished  between  un- 
secured debts  and  liens,  and  gave  the  unsecured  debtor  of  a  con- 
stituent corporation  nd  lien  upon  the  property  of  the  latter  In  th& 
hands  of  the  new  company:  See,  also,  Tysen  v.  Wabasb  ete.  Ry* 
€k).,  11  Biss.  510,  15  Fed.  768.  In  McMahan  t.  Morrison,  19  Ind. 
172,  70  Am.  Dec.  418,  it  was  held  that  a  creditor  of  one  of  the* 
old  companies,  who  secured  a  Judgment  on  his  debt  against  the 
consolidated  company,  had  no  lien  on  the  property  of  the  old  con»- 
pan  J  prior  to  the  recovery  of  the  Judgment,  and  could  not  enforce 
the  latter  against  a  bona  fide  purchaser  from  the  consolidated  cod»- 
pany,  the  conveyance  having  been  made  before  the  Judgment  haA 
been  recovered. 

In  Gompton  v.  Wabash  etc.  Ry.,  45  Ohio  St  502,  16  N.  B.  110,  ISu 
N.  E.  380,  the  same  issue  of  bonds  involved  in  Wabash  etc.  Ry.  Gou. 
V.  Ham,  114  U.  S.  587,  5  Sup.  Ct  Rep.  1081,  was  considered,  an^ 
contrary  to  the  result  arrived  at  in  the  latter  case,  were  held  te* 
constitute  a  lien  on  the  property  in  the  hands  of  the  consolidatedti 
company,  and  formerly  owned  by  the  constituent  corporation,  whicbu 
had  issued  the  bonds.  The  principle  relied  upon  in  supiKirt'  o^ 
this  rule  is  that  the  property  of  a  corporation  constitutes  a  trust: 
fund  for  the  payment  of  its  creditors,  and  that  the  constituent: 
corporations  being  dissolved  by  the  consolidation,  the  consolldatedL 
company  takes  the  property  subject  to  the  right  of  the  creditors^ 
of  the  old  companies  to  subject  it  to  the  payment  of  their  debta. 
''The  new  company  does  not  take  the  property  as  assignee,  bu^ 
in  its  own  right,  subject  only  to  the  payment  of  the  debts  of  the 
constituent  companies.  This  liability  is  created  by  statute,  anci 
the  lien  results  as  a  consequence.  It  is  not  a  Jus  in  re,  nor  a  Ju» 
ad  rem,  but  a  charge  in  the  nature  of  An  equitable  Uen  upon  the 
property  available  against  all  purchasers  with  notice.  ....  The 
reason  underlying  the  principle  upon  which  the  law  proceeds  in  all 
this  class  of  cases  is,  that  the  debtor  does  not  merely  part  with  his 
property  and  rights,  but  also  loses  his  capacity  to  own  and  acquire 
property;  and  all  that  is  left  the  creditor  upon  which  he  trusted 
his  debtor— property  being  the  principal  ground  of  credit  in  all 
cases — im  the  property  that  his  debtor  owned,  and  to  that  he  ha» 
the  right  to  look  for  the  satisfaction  of  his  claim,  the  person  whon^ 
he  trusted  having  ceased  to  be";  See,  also,  Morrison  v.  American 
Snuff  Oo.,  70  Hiss.  830,  ante,  p.  508,  80  South.  728;  Vicksburg  etc;. 
Teteph.  Ck>.  ▼.  Gltisens'  Teleph.  Go.,  70  Hiss.  841,  post,  p.  650,  8^ 
South.  726. 


616  American  State  Reports^  Vol.  89.  [Miss. 

The  same  conflict  above  noted  exists  as  to  the  effect  of  an  agree- 
ment of  the  consolidated  company  to  "protect"  the  bonds  of  the 
constituent  companies.  In  Wabash  etc.  Ry.  Co.  v.  Ham,  114  U.  S. 
587,  5  Snp.  Ot  Rep.  1081,  reversing  Tysen  v.  Wabash  etc  Co.,  11 
Blss.  510,  15  Fed.  763,  it  was  held  that  such  a  contract  created  a 
mere  personal  obligation  on  the  part  of  the  consolidated  company. 
This  the  supreme  court  of  Ohio  refused  to  follow  In  Compton  ▼. 
Wabash  etc.  Ry.  Co.,  45  Ohio  St  692,  16  N.  B.  110,  18  N.  B.  380 
(Williams,  J.,  dissenting),  and  reached  the  conclusion  that  such  a 
provision  in  the  articles  of  consolidation  creates  a  lien  upon  the 
property  of  the  constituent  corporation  In  the  hands  of  its  con- 
solidated successor.  The  principle  of  this  holding  Is  that  ** where 
property  Is  transferred  upon  the  condition  that  the  grantee  shall 
pay  some  third  person  a  debt  or  sum  of  money,  the  latter  acquires 
an  equitable  lien  on  the  property  to  the  extent  of  the  debt  or  sum 
of  money  to  be  paid  him." 

A  stockholder  in  one  of  the  constituent  companies,  suing  on  notes 
plven  him  by  the  new  company  for  his  Interest  In  the  old  com- 
pany, cannot  claim  any  vendor's  lien  on  real  property  formerly  be- 
longing to  the  old  company:  Cross  t.  Burlington  etc.  Ry.  Go^  58 
Iowa,  62,  12  N.  W.  7L 

d«  Effect  of  Stipulatloii  in  Ck>nsolidation  Agreement  that  Oon« 
solidated  Corporation  Shall  Assume.— While  the  parties  to  a  con- 
solidation agreement  may  undoubtedly,  as  between  themselves, 
provide  that  the  consolidated  corporation  shall  assume  and  pay 
the  debts  of  Its  constituents,  and  as  between  the  consolidated  com- 
pany and  the  old  corporations,  the  former  will  be  liable  (Smith  v. 
Los  Angeles  etc.  Ry.  Co.,  98  Cal.  210,  33  Pac.  53;  Market  St.  Ry. 
Co.  T.  Hellman,  109  Cal.  571,  42  Pac.  225),  such  an  agreement  Is 
not  binding  on  creditors  of  the  latter  without  their  consent:  Smith 
V.  Los  Angeles  etc.  Ry.  Co.,  98  Cal.  210,  33  Pac.  53.  On  the  other 
hand,  where  the  consolidation  act  renders  the  new  company  re- 
sponsible for  the  liabilities  of  the  old,  no  provision  of  the  consoli- 
dation agreement  to  the  effect  that  it  shall  not  be  so  liable  can 
affect  the  rights  of  a  creditor,  unless  such  creditor  was  a  i>arty  to 
the  agreement  or  otherwise  assented:  flatter  of  Utica  NaL  Brew- 
ing Co.,  154  N.  Y.  268,  48  N.  B.  521. 

a.  Actions  to  Enforce. 
1.  Iiiability  of  CJonsolidated  Corporation  at  Law.— Where  the 
new  company  formed  by  the  consolidation  assumes  or  has  imposed 
upon  it  the  liabilities  of  the  constituent  corporations,  a  creditor, 
or  one  having  a  claim  against  the  one  of  the  old  companies,  may 
enforce  it  directly  against  the  consolidated  corporation  in  an  ac- 
tion at  law.  No  previous  action  against  the  old  corporation  is 
necessary,  nor  is  a  suit  in  equity  required.  The  rule  and  the  reason 
for  it  (the  avoidance  of  circuity  of  action)   are  well  expressed  by 
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Buchanan,  J.,  In  Langhorne  T,  Richmond  Ry.  Co.,  91  Va.  3G9,  22 
8.  B.  159,  his  language  being  quoted  at  length  in  the  monographic 
note  to  Austin  t.  Tecumseh  Nat  Bank,  59  Am.  St  Rep.  551.  See, 
also,  and  to  the  same  effect  Berry  v.  Kansas  City  etc.  Ry.  Co.,  62 
Kan.  759,  39  Am.  St  Rep.  871,  S4  Pac.  805:  on  rehearing,  52  Kan. 
774,  39  Am.  St  Rep.  381,  36  Pac.  724  (distinguishing  Whipple  v. 
Union  Re.  Ry.  Co.,  28  Kan.  474);  Rosenbaum  v.  Union  Pac.  Ry. 
Co.,  2  How.  Pr.,  N.  S.,  45;  Kilsey  v.  National  Bank,  09  Pa.  St 
426.    Compare  Capital  Traction  Co.  v.  Offutt  17  App.  D.  C.  292. 

2.  Iiiability  of  Consolidated  Corporation,  in  Equity.—In  some 
of  the  cases  it  is  said  that  a  creditor  may,  if  he  desires,  sue  the 
consolidated  corporation  in  equity;  that  the  legal  remedy,  if  any 
exists,  is  not  exclusive,  nor  does  it  deprive  the  creditor  of  his 
right  to  proceed  in  equity  on  the  theory  of  a  trust  to  reach  the 
property  of  the  constituent  company  in  the  hands  of  the  consoli- 
dated company:  Morrison  ▼.  American  Snuff  Co.,  79  Miss.  330, 
ante,  p.  598,  30  South.  723;  Vicksburg  etc,  Tel.  Co.  t.  Citizens'  Tel. 
Co.,  79  Miss.  341,  post  P.  656,  30  South.  725;  Harrison  y.  Arkansas 
YaL  R.  Co.,  4  McCrary,  264,  13  Fed.  522.  According  to  other  cases, 
however,  if  the  new  company  has  assumed  or  incurred  responsi- 
bility for  the  debts  and  liabilities  of  the  old,  there  is  no  occasion 
for  a  resort  to  equity,  and  the  remedy  at  law  being  adequate,  equity 
will  have  no  jurisdiction:  United  etc  Canal  Co.  v.  Hoppock,  28  N. 
J.  Eq.  261;  Chase  v.  Yanderbilt  37  N.  Y.  Super.  Ct  (5  Jones  &  S.) 
834. 

8.  Allegations  of  Iiiability  of  Consolidated  Corporation.— In 
an  action  against  the  consolidated  company  on  an  obligation  or  lia- 
bility incurred  by  a  constituent  corporation,  the  complaint  should 
not  state  the  liability  as  one  originally  incurred  by  the  defendant 
but  should  show  against  which  of  its  constituents  the  cause  of  ac- 
tion arose,  and  aver  such  facts  as  will  subject  the  consolidated  com- 
pany to  liability  therefor:  Selma  etc.  R.  R.  Co.  v.  Harbin,  40  Ga. 
707;  Indianapolis  etc.  Ry.  Co.  v.  Jones,  29  Ind.  465,  95  Am.  Dec. 
654;  Marquette  etc.  R.  Co.  v.  Langton,  32  Mich.  251;  Langhorne  v. 
Richmond  City  Ry.  Co.  (Va.),  19  S.  B.  122.  A  complaint  which  sets 
out  the  statute  authorizing,  and  the  fact  of,  consolidation  is,  how- 
ever, sufficient  and  need  not  detail  the  various  steps  taken  to  effect 
the  consolidation:  Collins  v.  Chicago  etc.  R.  R.  Co.,  14  Wis.  492; 
nor  set  out  the  articles  of  consolidation:  Cleveland  etc  Ry.  Ca 
V.  Prewitt  134  Ind.  557,  33  N.  B.  367. 

4.  Constituent  and  Consolidated  Corporations  not  Jointly  Lia- 
ble.—If,  by  the  statute  authorizing  consolidation,  the  old  companies 
remain  liable  for  their  debts  as  before,  while  the  new  company  Is 
likewise  made  answerable  therefor,  this  fact  while  it  may  enable 
a  credits  of  one  of  the  old  companies  to  sue  either  it  or  the  con- 
solidated corporation,  will  not  authorize  him  to  sue  them  jointly. 
•rrhey  are  not  jointly  liable.    One  is  liable  for  committing  the  ai* 
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leged  injury;  the  oth»  is  liable  by  reason  of  the  consolidation  pro- 
ceedings. The  plaintiff  has  the  right  to  sne  either  for  the  injoiy 
alleged  to  have  been  done,  bnt  he  has  no  right  to  sue  both  in  the 
same  action  at  law.  If  an  action  at  law  be  brought  against  two 
or  more  persons,  it  must  appear  from  the  declaration  that  the  con- 
tract or  tort  upon  which  it  is  brought  is  a  Joint  contract  or  a 
joint  tort":  Langh<Mrne  v.  Bichmond  etc  Ry.  Go.,  91  Ya.  868,  22  8.  B. 
158. 

VH.    Pending  Actions— Abatement  and  SnbsQtation. 

1.  General  Bnle. — With  reference  to  pending  actions,  it  is  held 
by  the  weight  of  authority,  that  such  actions,  whether  by  or  against 
a  corporation,  do  not  abate  by  reason  of  its  consolidation.  In  .some 
of  the  cases  the  procedure  adopted  under  these  circumstances  was 
the  continuance  of  the  action  to  Judgment  in  the  name  of  the  old 
corporation:  Shackleford  v.  Mississippi  Cent  R.  Co.,  52  Miss.  158;' 
Evans  ▼.  Interstate  Rapid  Transit  Ry.  Ck>.,  106  Mo.  594,  17  8.  W. 
489;  East  Tennessee  etc.  ]^y.  Ck>.  y.  Evans,  53  Tenn.  (6  Heisk.)  607. 
The  more  frequent  expedient  in  such  cases  is  the  substitution  of 
the  consolidated  company  as  plaintiff  or  defendant,  and  the  con- 
tinuance of  the  action  in  its  name:  California  Cent  Ry.  Co.  v. 
Hooper,  76  Cal.  404,  18  Pac.  599;  Franklin  Life  Ins.  Co.  ▼.  Hickson, 
97  111.  App.  387;  Louisville  etc.  Ry.  Co.  t.  Summers,  131  Ind.  241, 
80  N.  B.  873;  Louisville  etc.  Ry.  Co.  v.  Utz,  133  Ind.  265,  32  N.  B. 
881;  Toledo  etc.  Ry.  Co.  v.  Dunlop,  47  Mich.  456.  11  N.  W.  271; 
Kinion  v.  Kansas  City  etc.  Ry.  Co.,  39  Mo.  App.  382;  Day  v.  New 
York  etc  Ry.  Co.,  58  N.  J.  L.  677,  34  AtL  1081;  Baltimore  etc  R, 
Co.  ▼.  Musselman,  2  Grant  Cas.  (Pa.)  348;  Edison  Electric  Light 
Co.  V.  Westinghouse,  34  Fed.  232.  In  Selma  etc  R.  Co.  ▼.  Harbin, 
40  Ga.  706,  it  appeared  that  after  service  of  summons  of  garnish- 
ment on  a  corporation  it  had  been  consolidated.  It  was  held  that 
Judgment  could  not  be  taken  against  the  consolidated  company 
without  fresh  service  of  notice  on  it  and  proof  that  it  was  liable. 

2.  Bule  in  Kan8as.~In  Kansas  it  is  held  that  after  the  consoli- 
dation of  a  corporation  no  pending  suit  can  be  prosecuted  against 
or  defended  by  it  in  its  original  name.  The  new  or  consolidated 
corporation  may  be  substituted  and  the  action  proceed  as  before; 
but  such  substitution  must  be  made  within  one  year,  as  provided 
by  statute  in  the  case  of  the  death  of  a  natural  person  while  a 
party  to  a  pending  suit:  Kansas  etc.  Ry.  Ca  v.  Smith,  40  Kan.  182, 
19  Pac  636;  Cunkle  v.  Interstate  Ry.  Co.,  54  Kan.  194,  40  Pac  184; 
Chicago  etc.  Ry.  Co.  v.  Butte,  55  Kan.  660,  41  Pac  948;  Kansas 
City  etc  Ry.  Co.  v.  Way,  60  Kan.  856,  56  Pac  78;  CooncQ  Grove 
etc  Ry.  Co.  v.  Lawrence,  3  Kan.  App.  274,  45  Pac  125;  Wagner  ▼• 
Atchison  etc.  Ry.  Co.,  9  Kan.  App.  661,  58  Pac  lOia 

8.  Sabstitation  of  Consolidated  Corporation  after  an  Adjndioap 
^Iffitt  Against  Constituent—Wliere  there  has  already  been  an  adp 
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jadicatlon  In  the  pending  action,  and  where  judgment  against  t&e 
consolidated  company  would  affect  not  only  the  property  formerly 
held  by  the  constituent  corporation  which  was  a  party  to  the  ac- 
tion, but  all  the  property  in  the  hands  of  the  consolidated  company* 
substitution  of  the  latter  Is  not  a  proper  proceeding:  Prouty  t.  Lake 
Shore  etc.  Ry.  Ck).,  62  N.  Y.  863.  In  the  case  cited  the  liability  of 
the  constituent  corporation  had  been  determined  by  a  decision 
of  the  referee.  The  court,  after  showing  that  the  effect  of  a  judg- 
ment rendered  against  the  new  company  on  such  decision  would 
be  to  charge  all  the  property  held  by  it,  including  that  derived 
from  and  formerly  owned  by  corporations  other  than  the  original 
defendant  in  the  action,  said:  "It  may  be  that  the  obligations  which 
the  consolidated  comimny  has  assumed  render  it  just  that  such  a 
judgment  should  ultimately  be  rendered  against  it  But,  however 
clearly  It  may  appear  that  the  plaintiff  and  those  in  whose  behalf 
the  action  pturports  to  be  brought  are  entitled  to  such  a  remedy,  it 
can  legally  be  obtained  only  in  an  action  against  the  parties  af- 
fected, founded  on  their  assumption  of  the  liabilities  of  others,  and 
not  by  the  summary  process  of  a  motion  to  insert  their  names  as 
defendants,  and  thus  to  apply  to  them  an  adjudication  previously 
made  against  the  original  debtors." 

Vm.    Interstate  Ck>nsolidatlon. 

a.    Status  of  Oonsolidated  Ck>rporatioiL 

1.  In  Ckneral.^There  remain  to  be  considered  the  effects  of  • 
consolidation  effected  by  several  corporations  created  by  and  under 
the  laws  of  different  states.  From  such  a  consolidation,  requir- 
ing, as  it  does,  the  assent  of  the  various  states  of  which  the  con- 
stituents are  corporations,  flow  consequences  which  are  entirely 
absent  in  the  case  of  a  domestic  consolidation,  and  of  these  none 
has  been  provocative  of  more  discussion  than  the  nature  of.  the 
new  entity  thus  formed. 

2.  View  that  no  New  Corporation  Is  Created.— Strictly  speaking* 
there  can  be  no  new  corporation  created  by  the  joint  action  of  the 
legislatures  of  the  various  states.  ''Joint  acts  of  legislation  by 
two  or  more  states  are  impossible;  and  one  state  cannot,  without 
the  consent  of  Congress,  enter  into  any  agreement  or  compact 
with  another  state  (United  States  Const,  art.  1,  sec.  10,  cL  8)":  Ohio 
etc  Ry.  Co.  t.  People,  128  111.  467,  14  N.  B.  874.  This  fact,  together 
with  certain  peculiarities  of  citizenship  which  a  corporation  created 
or  recognized  by  several  states  must  necessarily  have,  has  led  a 
number  of  courts  into  the  statement  that  no  new  corporation  is 
created  by  an  'interstate  consolidation,*'  but  that  the  result  is  • 
mere  association  of  the  various  corporations  previously  existing: 
See,  for  instance,  Quincy  Bridge  Co.  v.  Adams  County,  88  ni.  «16; 
Racine  etc.  R.  R.  Oo.  v.  Farmers'  Loan  etc.  Oa.»  49  111.  881,  85  Am. 
Dee.  006. 
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The  reasons  suggested  do  not,  however,  necessarily  lead  to  the 
conclusion  reached  In  these  cases.  The  question  whether  the  re- 
sult of  consolidation  Is  a  new  corporation  is  a  question  entirely 
distinct  from  that  of  the  citizenship  of  such  a  corporation  when 
created.  It  may  well  be  that  for  certain  purposes  the  new  corporate 
entity  is  a  citizen  of  one  state,  for  other  purposes  a  citizen  of  an- 
other, and  for  still  other  purposes  is  to  be  regarded  as  a  citizen  of 
all  the  states  concerned  in  its  creation.  So,  from  the  fact  that 
joint  legislation  by  two  states  is  impossible,  it  does  not  necessarily 
follow  "that  a  corporation  de  jure,  as  well  as  de  facto,  cannot  be 
created  with  the  consent  and  under  the  authority  of  two  or  more 
states,  by  the  voluntary  consolidation  of  corporations  created  and 
existing  by  virtue  of  the  laws  of  such  states  respectively":  Ohio 
etc.  Ry.  Co.  v.  People,  123  111.  467,  14  N.  E.  874.  Such  action  by 
the  various  states  does  not  in  any  way  involve  the  result  objected 
to  in  Quincy  Bridge  Co.  v.  Adams  County,  88  111.  615,  namely,  that 
the  legislation  of  one  state  should  create  a  corporation  in  another. 
The  new  corporation  is  created  and  exists  in  each  state,  not  because 
of  any  action  by  the  legislature  of  another  state,  but  because  the 
legislature  of  each  state  has  assented  to  its  creation  and  recognized 
its  existence. 

8.  View  that  a  New  Corporation  la  Created. — ^The  true  view 
and  the  view  taken  by  the  weight  of  authority  is  that  the  result 
of  an  interstate  consolidation  is  the  creation  of  a  new  corporation, 
distinct  from  the  entities  it  has  replaced.  It  is,  however,  a  cor- 
poration of  each  of  the  states  assisting  in  Its  creation.  As  is  said 
In  State  v.  Keokuk  etc.  Ry.  Co.,  d9  Mo.  SO,  12  S.  W.  290,  with  refer- 
ence to  a  consolidated  corporation  of  Missouri  and  Iowa:  'The 
new  company  in  this  state  is  entitled  to  the  privileges  and  subject 
to  the  obligations  imposed  upon  it  by  the  laws  of  this  state;  and 
in  Iowa  it  is  a  corporation  of  that  state  and  subject  to  the  laws 
thereof.  By  the  legislature  of  both  states,  however,  it  Is  but  one 
company."  The  somewhat  anomalous  character  of  this  new  cor- 
porate entity  is  well  expressed  in  Lee  v.  Sturges,  46  Ohio  St  153, 
19  N.  B.  560:  "A  consolidated  railroad  company,  composed  of  com- 
panies of  this  and  other  states,  derives  its  corporate  existence  and 
rights  from  the  laws  of  the  respective  states  in  which  its  line  of 
railway  is  located,  and  is,  therefore,  strictly  speaking,  an  interstate 
corporation.  It  is  not  domesticated  in  one,  but  In  several,  states. 
It  is  not  the  creature  of  one,  but  of  all,  the  states  in  which  it  in 
part  exists,  and  has  been  enabled,  by  their  respective  statutes,  to 
become  a  COTporation  for  the  ownership  and  management  of  an 
interstate  line  of  railway."  To  the  same  effect  see  Ohio  etc.  By. 
Co.  V.  People,  123  111.  467,  14  N.  B.  874  (disapproving  language  of 
Quincy  Bridge  Co.  v.  Adams  Co.,  88  111.  615;  and  Racine  etc.  R.  R. 
Co.  V.  Farmers'  Loan  etc.  Co.,  49  111.  331,  96  Am.  Dec.  605;  State 
V.  Keokuk  etc.  Ry.  Co.,  99  Mo.  30,  12  S.  W.  290;  Ashley  ▼.  Ryai^ 
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49  Ohio  St  504,  81  N.  B.  721;  Providence  Coal  Co.  t.  Providence 
etc.  By.  CJo.,  15  E.  I.  803,  4  AH.  894;  Rio  Grande  etc.  Ry.  Co.  v. 
Tellurfde  Power  Tranamlsslon  Co.,  16  Utah,  125,  51  Pac.  146;  Union 
Trust  Ca  v.  Rochester  etc.  R.  Co.,  29  Fed.  609;  Fitzgerald  v.  Mis- 
souri Pac.  Ry.  Co.,  45  Fed.  812;  Shields  v.  Ohio,  95  U.  S.  319. 

4.  May  Transact  Business  in  Any  of  the  States  in  Which  It  Is 
a  Corporation.— The  new  corporation  thus  formed  possesses  every 
necessary  corporate  attribute.  Its  capital  stock  is  a  pnlt  It  has 
but  one  set  of  stockholders,  and  each  of  these  has  an  Interest,  by 
virtue  of  the  ownership  of  the  shares  of  such  stock  in  the  manage- 
ment of  Its  property  and  business  everywhere.  Its  single  board  of 
directors  has  a  domicile  in  each  state,  and  its  stockholders,  di- 
rectors, and  officers  can,  in  the  absence  of  a  statutory  provision  to 
the  contrary,  hold  meetings  and  transact  corporate  business  In  any 
of  the  states  concerned  In  its  creation  so  as  to  bind  the  corporation 
and  its  property  everywhere:  Ohio  etc.  Ry.  Co.  v.  People,  123  111. 
467,  14  N.  E.  874;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  Fed.  812; 
Graham  v.  Boston  etc.  Ry.  Co.,  118  U.  S.  161,  6  Sup.  Ct  Rep.  1009. 
The  corporation  is  likewise  responsible  as  a  unit  for  the  acts  and 
neglects  of  itself  or  servants:  Providence  Coal  Co.  v.  Providence 
etc.  Ry.  Co.,  15  R.  I.  803,  4  Atl.  894;  Southern  Ry.  Co.  T.  Banknight, 
70  Fed.  442. 

5.  Subject  in  Bach  State  to  the  Laws  Thereof.— The  fact  that 
the  consolidated  corporation  formed  by  the  union  of  the  corpora- 
tions of  several  states  is  a  new  corporation  and  a  unit  does  not 
deprive  the  various  states  of  their  Jurisdiction  over  It,  nor  render 
it  the  less  subject  to  their  laws.  Like  every  other  corporation.  It 
has  its  domicile.  It  Is  not  a  corporation  at  large.  In  each  state  it 
is  a  corporation  of  that  state,  domiciled  there,  created  by  Its  laws, 
and  subject  to  regulation  by  it  Its  privileges  in  each  state  are 
those  conferred  by  the  laws  of  that  state,  and  its  obligations  in 
each  state  are  those  required  of  it  under  the  laws  of  that  state: 
Angler  v.  Bast  Tennessee  etc.  Ry.  Co.,  74  Ga.  634;  Ohio  etc.  Ry. 
Co.  V.  People,  128  lU.  467,  14  N.  B.  874;  Baton  etc.  Ry.  Co.  v.  Hunt, 
20  Ind.  457;  Day  v.  New  Orleans  Pac.  Ry.  Co.,  87  La.  Ann.  131;  In 
re  St  Paul  etc.  R.  Co.,  86  Minn.  85,  80  N.  W.  432;  State  v.  Keokuk 
etc.  Ry.  Co.,  99  Mo.  80,  12  S.  W.  290;  State  v.  Chicago  etc.  Ry,  Co., 
25  Neb.  156*  41  N.  W.  125;  Trester  v.  Missouri  Pac.  Ry.  Co.,  83  Neb. 
171,  49  N.  W.  1110;  Sage  v.  Lake  Shore  etc.  Ry.  Co.,  70  N.  Y.  220; 
People  V.  Lake  Shore  etc.  Ry.  Co.,  11  Hun,  1;  Ashley  v.  Ryan,  49 
Ohio  St  504,  81  N.  B.  721;  Conn  v.  Atlantic  etc.  Ry.  Co.,  58  Pa. 
St  9;  Polk  V.  Chicago  etc  Ry.  Co.,  94  U.  a  164. 

6.  Applicability  of  State  Statutes  to.— Thus  it  has  been  held 
that  a  corporation  formed  by  the  consolidation  of  a  domestic  corpo- 
ration and  one  or  more  foreign  corporations  is  a  domestic  corpora- 
tion within  the  provisions  of  a  statute  controlling  the  exhibition 


652  American  Statb  Bepobts^  Vol.  89.  [Hiss. 

of  the  stock-books  of  the  corporation:  Sage  t.  Liake  Shore  etc  By. 
Co.,  70  N.  Y.  220;  People  v.  Lake  Shore  etc.  By.  CJo.,  11  Hun,  1;  and 
within  a  statute  prohibiting  a  railroad  corporation  organized  under 
the  laws  of  the  United  States  or  another  state  from  exercising  emi- 
nent domain  "until  it  shall  have  become  a  body  corporate  pursuant 
to  and  in  accordance  with  tSb  laws  of  this  state*':  State  y.  Chicago 
etc.  Ry.  Co.,  25  Neb.  156,  41  N.  W.  125;  Trester  t.  Missouri  Pac 
Ry.  Co.,  33.  Neb.  171,  49  N.  W.  1110.  Service  of  process  is  to  be 
made  on  such  a  corporation  as  on  any  domestic  corporation:  In  re 
St  Paul  etc.  Ry.  Co.,  86  Minn.  85,  80  N.  W.  432;  and  the  IndlTidual 
liability  of  its  stockholders  Is  to  be  determined  by  the  law  of  the 
state  where  the  question  arises:  Ashley  ▼.  Ryan,  49  Ohio  St.  501, 
31  N.  B.  721. 

In  Ohio  etc.  Ry.  Co.  v.  People,  123  111.  467,  14  N.  B.  874,  it  was 
held,  on  the  other  hand,  that  a  corporation  formed  by  the  consoli- 
dation of  three  corporations,  of  Illinois,  Indiana,  and  Ohio,  re- 
spectively, was  not  within  the  requirement  of  the  Illinois  constitu- 
tion that  **a  majority  of  directors  of  any  railroad  corporations,  now 
Incorporated  or  hereafter  to  be  Incorporated  by  the  laws  of  this 
state,  shall  be  citizens  and  residents  of  this  state."  The  decision 
was  by  a  divided  court,  and  the  opinion  of  the  majority  recognized 
that  in  its  relation  to  eith^  state  the  consolidated  company  wonid 
be  "governed  by  the  laws  of  that  state  as  to  fts  property  therein, 
and  subject  to  taxation  in  conformity  with  the  laws  of  such  state, 
and  to  all  the  police  power  of  the  state  in  respect  of  its  property 
and  franchise  within  the  state."  The  majority  held,  howev^,  that 
if  the  species  of  corporation  under  consideration  had  been  intended 
to  be  covered  by  the  provision  of  the  constitution  referred  to,  the 
framers  of  that  Instrument  would  have  used  language  more  apiMt)- 
priate  for  Its  description,  in  view  of  the  disastrous  results  which 
might  flow  from  the  provision  If  so  intended. 

b.    Taxation  of  Conaolidated  Corporation. 

1.  Subject  to  Taxation  in  Each  State.— With  regard  to  the  power 
of  a  state  to  tax.  Its  Jurisdiction  over  the  property  of  a  corporation 
within  the  state  Is  not  lost  by  the  consolidation  of  that  corpora- 
tion with  cori)orations  of  other  states:  Ohio  etc.  Ry.  Co.  t.  People, 
123  III.  467,  14  N.  B.  874;  Baton  etc.  Ry.  Co.  T.  Hunt,  20  Ind.  457; 
Delaware  Railroad  Tax  Case,  18  Wall.  206.  Nor  does  an  immunity 
from  taxation  possessed  by  one  of  the  f<Mrelgn  corporatlcms  pan  by 
virtue  of  the  consolidation,  so  as  to  become  operative  on  properly 
of  the  consolidated  company  formerly  held  by  corporations  of  states 
other  than  that  granting  such  Immunity.  The  law  of  any  state 
can  have  no  extraterritorial  operation,  and  the  right  of  one  state 
to  tax  property  within  its  borders  cannot  be  lost  by  an  act  of  an- 
other state:  Philadelphia  etc.  R.  R.  Ca  v.  Maryland,  10  How.  Stt; 
The  Delaware  Railroad  Tax  Case,  18  WalL  206. 
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2.  Taxation  of  Capital  Stock. — A  state  cannot,  however,  tax 
property  not  within  her  Jurisdiction,  whether  held  by  an  interstate 
consolidated  corix>ration  or  not  It  matters  not  that  the  attempt 
to  do  this  takes  the  form  of  a  tax  on  the  entire  capital  stock.  In 
the  laniraage  of  Judge  CkM>ley:  "The  state  can  no  more  tax  the  whole 
capital  stock  which  represents  the  track  from  Chicago  to  Buffalo, 
the  rolling  stock,  and  other  equipments,  than  it  can  tax  the  whole 
track  and  equipments.  The  capital  stock  is  taken  as  the  basis  of 
taxation,  rather  than  the  road  and  equipment,  for  purposes  of  con- 
Tenience;  but  whether  the  one  or  the  other  is  selected  for  the  pur- 
pose, the  limitations  of  sovereignty  alike  apply,  and  the  state  can 
tax  only  what  is  within  its  Jurisdiction,  whether  it  be  the  part  of 
the  road  which  is  within  its  limits  or  the  proportion  of  stock  which 
represents  that  part  of  the  road.  There  may  sometimes  be  difficulty 
In  determining  what  is  the  Just  proportion  of  the  stock  which  is 
thus  taxable,  but  the  principle  is  plain  enough":  State  Treasurer  v. 
Auditor  General,  46  >  Mich.  224,  9  N.  W.  258. 

In  the  case  from  which  the  above  quotation  is  made,  it  was  held 
that  a  corporation  formed  by  the  consolidation  of  corporations  of 
Michigan  and  several  other  states  was  not  a  corporation  ''formed 
undor"  the  general  railroad  law  of  Michigan  within  the  meaning 
of  a  revenue  act  To  the  same  effect,  see  Chicago  etc  By.  Co.  v. 
Auditor  General,  63  Mich.  79,  18  N.  W.  586. 

In  Quincy  Bridge  Co.  v.  Adams  County,  88  111.  615,  an  opposite 
conclusion  was  reached,  and  it  was  held  that  a  corporation  formed 
by  the  consolidation  of  an  Illinois  and  a  Missouri  corporation  was 
within  the  provisions  of  an  Illinois  statute  taxing  the  capital  stock 
of  "companies  or  organizations  incorporated  under  the  laws"  of  that 
state.  To  the  same  effect  see  Keokuk  etc.  Bridge  Co.  v.  People, 
161  111.  132,  43  N.  B.  691;  Ohio  etc.  R.  R.  Co.  v.  Weber,  96  111.  443. 

Under  any  view,  a  state  may  undoubtedly  tax  such  portion  of  the 
capital  stock  of  an  Interstate  consolidated  corporation  as  is  actually 
employed  within  the  state,  and  in  the  case  of  a  railroad  company  a 
valid  mode  of  ascertaining  this  amount  is  to  tax  such  proportion 
of  the  entire  capital  stock  as  the  mileage  within  the  state  bears  to 
the  entire  mileage  of  the  company:  Ohio  etc.  R.  R.  Co.  v.  Weber, 
96  111.  443;  The  Delaware  Railroad  Tax  Case,  18  Wall.  206. 

3.  Taxation  of  Shares  of  Capital  Stock. — ^The  taxation  by  a 
state  of  the  shares  of  stock  in  a  consolidated  corporation,  one  of  its 
constituents  being  a  corporation  of  that  state,  is  considered  in  Lee 
V.  Sturges,  46  Ohio  St.  153.  By  a  statute  of  Ohio  it  was  provided 
that  no  person  should  be  required  to  include  in  his  statement  of  tax- 
able property  any  shares  of  stock  "of  any  company  which  Is  re- 
quired to  list  or  return  its  capital  and  property  for  taxation  in  this 
state."  This  statute,  It  was  held,  was  inapplicable  to  shares  of  a 
railroad  company  formed  by  the  consolidation  of  an  Ohio  company 
with  companies  of  other  states.    In  the  view  of  the  court,  the  stat- 
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ute  referred  only  to  shares  In  that  class  of  corporations  which  are 
strictly  domestic,  and  to  none  others.  "When  the  gen^nl  assembly 
uses  the  word  'capital  stock  or  proi)erty  of  any  company  or  corpo- 
ration which  Is  required  to  list  or  return  Its  capital  and  property 
for  taxation  In  this  state,'  it  refers  to  that  class  of  corporations 
whose  entire  capital  and  property  It  is  possible  to  require  to  be 
listed  here.  This  is  not  possible  of  a  railroad  company  made  up 
by  consolidation  of  an  Ohio  company  with  companies  of  other  states. 
As  to  this  feature,  it  is  as  essentially  foreign  as  Is  a  strictly  foreign 
corporation  holding  property  within  the  state.  A  construction  which 
would  result  In  the  exemption  of  these  shares  would,  we  think,  be 
at  war  with  the  language  of  the  statute,  and  would  besides  result, 
In  many  cases,  In  releasing  from  taxation  large  amounts  of  prop- 
erty held  in  the  state  for  which  there  would  be  no  equlTalent.** 

4.  Taxation  for  Privilege  of  Consolidation.— Taxation  by  a  state 
of  the  property  of  a  consolidated  corporation  Is  to  be  distinguished 
from  a  tax  or  fee  required  by  the  state  for  the  authority  to  effect 
a  consolidation.  The  latter  Is  a  tax,  not  upon  the  corporate  stock 
or  property,  but  upon  the  right  to  exist  as  a  corporation  in  the 
state  requiring  Its  payment  "The  state  is  not  required  to  authorise 
the  formation  of  a  corporation,  or  the  consolidation  of  two  or  more 
corporations;  and  if  it  does  give  authority  to  form  such  corpora- 
tions or  consolidations,  It  may  impose  such  conditions  as  it  sees 
fit":  Chicago  etc.  Ry.  Co.  y.  State  (Ind.),  61  N.  E.  024.  A  sUU 
may,  therefore,  require  the  payment  of  a  tax  or  fee  for  the  filing 
of  articles  of  consolidation  in  such  state:  Chicago  etc.  Ry.  Co.  t. 
State  (Ind.),  51  N.  B.  d24;  Ashley  ▼.  Ryan,  49  Ohio  St  604,  81  N.  E. 
721.  In  People  v.  New  York  etc.  Ry.  Co.,  129  N.  Y.  474,  29  N.  E. 
959,  It  was  held,  however,  that  an  Interstate  consolidated  corpora- 
tion, one  of  Its  constituents  being  a  New  York  corporation,  was  not 
'Incorporated  by  or  under  any  general  or  special  law"  of  that 
state,  within  the  .meaning  of  a  statute  taxing  the  Incorporation  or 
consolidation  of  corporations,  in  proportion  to  the  amount  of  the 
capital  stock  of  such  corporations.  The  right  of  the  legislature  to 
impose  such  a  tax  was  conceded,  but  the  statute  was  held  not  to 
have  been  intended  to  apply  to  corporations  such  as  the  one  under 
consideration,  the  capital  stock  of  which  was  made  up  of  the  for- 
mer capita]  stock  of  constituent  companies  of  three  states  besider 
New  York. 

e.  Jurisdiction  of  Ck>urt8  Over  Consolidated  Corporation. 
1.  General  Bule.— In  determining  the  Jurisdiction  of  the  Tarions 
state  and  federal  courts  over  a  corporation  formed  by  the  consolida- 
tion of  corporations  of  two  or  more  states,  the  principle  applicable 
in  all  cases  Is  that  such  a  corporation  is  a  citlz^i  of  each  of  the 
states  the  legislatures  of  which  are  concerned  in  its  creation.  When 
sued  as  a  citizen  of  one  state,  the  fact  that  It  is  at  the  same  time 
a  citizen  of  one  or  more  other  states  is  ImmateriaL 
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8.  State  Court0.~lt  therefore,  a  citizen  of  one  Btate  sues  In  a 
conrt  of  that  state  a  corporation,  one  of  whose  constituents  was  a 
cmporation  of  the  same  state,  there  can  be  no  objection  by  it  to 
the  jurisdiction  of  the  state  court,  or  removal  of  the  cause  to  a 
federal  court,  on  the  ground  that  the  other  constituents  were  cor- 
porations of  other  states,  and  it  Itself  is  likewise  a  corporation  of 
the  various  other  states.  "For  the  purposes  of  jurisdiction  in  the 
federal  courts,  and  securing  to  the  states  in  the  exercise  of  their  just 
powers  over  corporations  of  their  own  creation,  and  over  property 
within  their  jurisdiction,  the  consolidated  company  is  conclusively 
presumed  to  be  a  citizen  of  each  of  the  states  whose  laws  and  cor- 
porations contributed  to  Its  formation.  It  enjoys  In  each  state  all 
the  powers  and  privileges  the  corporation  there  chartered  had,  and 
must  answer  In  the  courts,  and  Is  amenable  to  the  laws  of  each 
state,  respectively,  as  a  corporation  of  that  state**:  Fitzgerald  v. 
Missouri  Pac.  Ry.  Co.,  45  Fed.  812.  To  the  same  effect  see  Duncan 
V.  St  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1700,  22  South.  924;  Chicago 
etc.  Ry.  Ck>.  v.  Lake  Shore  etc.  Ry.  Co.,  10  Blss.  122,  5  Fed.  19; 
H(»^e  V.  Boston  etc.  Ry.  Co.,  18  Fed.  60;  Colglozler  v.  Louisville 
etc.  R.  Co.,  22  Fed.  668;  Paul  v.  Baltimore  etc.  Ry.  Co.,  44  Fed. 
613;  Southern  Ry.  Co.  v.  Banknight,  70  Fed.  442.  The  state  courts 
In  such  cases  have  jurisdiction  when  the  action  Is  transitory,  al- 
though the  Injury  may  have  been  Inflicted  or  the  obligation  Incurred 
in  another  state  than  that  in  which  the  action  is  brought:  Home  v. 
Boston  etc  R.  R.  Co.,  62  N.  H.  454;  Home  v.  Boston  etc.  R.  R. 
Co.,  18  Fed.  60;  Southern  Ry.  Co.  v.  Banknight,  70  Fed.  442. 

8.    Federal  Courts. 

A.  Suits  Against  Consolidated  Corporation.— The  rule  applicable 
to  suits  In  the  state  courts  is  likewise  applicable  In  the  federal 
courts.  A  corporation  may  be  sued  in  the  federal  court,  sitting  In 
any  state  of  which  it  Is  a  citizen,  whatever  may  be  its  citizenship 
elsewhere.  Thus,  a  corporation  formed  by  the  consolidation  of  a 
Missouri  and  an  Iowa  corporation  may  be  sued  In  the  federal  court 
sitting  in  Iowa  by  a  citizen  of  Missouri.  That  the  defendant  Is 
also  a  citizen  of  Missouri  and  suable  In  the  courts  of  that  state  Is 
Immaterial:  MuUer  v.  Dows,  94  U.  S.  444;  St.  Louis  etc.  Ry.  Co.  v. 
Indianapolis  etc.  Ry.  Co.,  9  Blss.  144,  Fed.  Cas.  No.  12,287;  Nashua 
etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  8  Fed.  468;  Union  Trast 
Co.  ▼.  Rochester  etc.  R.  R.  Co.,  29  Fed.  609;  Central  Trost  Co.  v.  St 
Louis  etc.  Ry.  Co.,  41  Fed.  551;  Phlnizy  v.  Augusta  etc.  Ry.  Co.,  66 
Fed.  273.    Contra,  Burger  v.  Grand  Rapids  etc.  Ry.  Co.,  22  Fed.  561. 

B.  Suits  by  Consolidated  Corporation. — In  the  matter  of  suits 
brought  by  a  consolidated  corporation  the  same  rule  controls.  A 
corporation  formed  by  the  consolidation  of  the  corporations  of  two 
states  may  sue  a  citizen  of  one  of  these  states  in  the  federal  courts 
of  that  state  as  a  foreign  citizen  by  ignoring  the  existence  as  a  cor- 
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poration  of  the  state  in  which  It  sues:  LonisvlUe  Trust  Ga  t.  liOols- 
Tllle  etc.  Ry.  Co.,  75  Fed.  433,  22  O.  O.  A.  878;  Nashua  etc  B.  B. 
Corp.  y.  Boston  etc.  R.  R.  Corp.,  19  Fed.  804;  Burger  t.  Grand 
Baplds  etc  By.  Co.,  22  Fed.  061;  Nashua  etc  By.  Corp.  t.  Boston 
«tc.  Ry.  Corp.,  136  U.  8.  356,  10  Sup.  Ct  Bep.  1004. 

4.  Judgment  Binds  Corporation  Everywhere.— If,  in  a  court  hav- 
ing Jurisdiction,  judgment  is  rendered  against  the  consolidated  cor- 
poration, such  judgment  will  bind  the  corporation  everywhere: 
Union  Trust  Co.  v.  Rochester  etc.  R.  Co.,  29  Fed.  009;  and  a  court 
acquiring  jurisdiction  of  the  corporation  may  order  the  sale  of  its 
property  under  foreclosure,  though  situated  in  other  states  and  out- 
side of  the  territorial  jurisdiction  of  the  court:  Muller  v.  Dows,  94 
U.  S.  444;  Blackburn  v.  Sehna  etc  B.  B.  Co.,  2  Flip.  525,  Fed.  Cas. 
No.  1467.  If  several  suits,  all  with  the  same  object,  are  brought  in 
the  federal  courts  in  different  judicial  districts,  the  disposition  of 
the  controversy  will  be  left  to  the  court  first  obtaining  jurisdiction 
whenever  a  full  determination  of  the  rights  of  the  various  parties 
may  thus  be  had:  Dody  v.  Georgia  etc  By^  112  Fed.  888. 


VICKSBURO  AND  YAZOO   CITY  TELEPHONE  COM- 
PANY  V.  CITIZENS'  TELEPHONE  COMPANY. 

[79  Miss.  341,  30  South.  726.] 

CORPORATIONS— TRANSFERS  BBTWBBN— LIABILITT 
OF  TRANSFEREE.— If  one  corporation  transfers  its  property  to 
another  and  discontinues  business,  and  the  transfer  is  such  that 
it  does  not  constitute  a  bona  fide  purchase,  the  liabilities  of  the 
discontinued  corporation  are  enforceable  in  equity  against  the  cor- 
poration to  which  its  property  is  transferred,  and  equity  is  not 
deprived  of  jurisdiction  by  the  fact  that  the  proceedings  incidentally 
involve  the  ascertainment  of  unliquidated  damages,    (pp.  657,  658.) 

CORPORATIONS  —  CONSOLIDATION  —  MERGBR.~Tber« 
can  be  no  consolidation  of  corporations  except  when  all  of  the  con- 
stituent companies  cease  to  exist  as  separate  corporations  and  a 
new  corp<Nration  comes  into  existence,  and  a  merger  of  corporations 
is  not  the  equivalent  of  a  consolidation"  and  exists  only  when  one 
of  the  corporations  remains  in  being,  absorbing  in  itself  all  of  the 
constituent  corporations,    (p.  658.) 

CORPORATIONS— TRANSFERS  BETWEEN— LIABILITY 
TO  CREDITORS.— The  fact  that  a  corporation  transfers  Ita  prop- 
erty to  another  and  discontinues  business  does  not  constitute  either 
a  merger  or  consolidation  of  corporations,  but  its  contract  creditors 
may  in  equity  subject  the  transferred  property  to  thdr 
(p.  669.) 

Catchings  &  Catchings^  for  the  appellant. 
Smith,  Hirsh  &  Landau^  for  the  appellee. 
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*»  WHITFIELD,  C.  J.  This  case  is  largely  controlled  by 
the  opinion  this  day  delivered  in  the  case  of  Morrison  t.  Ameri- 
can Snnff  Co.,  79  Miss.  330,  ante,  p.  598,  30  South.  723.  That 
was  an  action  at  law  by  attachment,  the  plaintiff  garnishing  a 
debt  due  to  the  constituent  company,  which  debt  had  been  trans- 
f  erred  to  the  consolidated  company  by  the  deed  of  consolida- 
tion.  This  is  a  bill  of  equity,  one  of  whose  purposes  is  to 
subject  the  property  of  the  Citizens'  Telephone  Company, 
which  had  aU  been  conveyed  to  the  Cumberland  Telephone 
Company,  to  the  payment  of  such  damages  as  the  complainant 
had  sustained  by  reason  of  the  breach,  on  the  part  of  the  Citi- 
zens' Telephone  Company,  of  the  contract  which  it  had  made 
with  the  complainant's  assignor.  The  bill  proceeds  upon  the 
theory,  in  this  aspect  of  it,  that  the  complainant  had  a  right  to 
reach  such  property  so  transferred  as  being  held  by  the  Cum- 
berland Telephone  Company,  impressed  with  a  trust  for  the 
creditors  of  the  Citizens'  Telephone  Company,  which  had  trans- 
ferred its  property  to  the  Cumberland  Telephone  Company. 
As  pointed  out  in  the  opinion  referred  to,  the  remedy  in  equity 
is  appropriate.  We  may  cite,  in  addition  to  the  authorities 
therein  cited  on  this  point,  6  American  and  English  Ency- 
clopedia of  Ijaw,  820.  The  consolidated  company,  where  there 
has  been  a  consolidation,  may  be  sued  either  at  law  or  in  equity, 
but  the  fact  that  it  may  be  sued  at  law  does  not  make  the  legal 
remedy  exclusive,  nor  deprive  the  creditor  of  his  right  to  pro- 
ceed in  equity,  on  the  theory  of  a  trust,  to  reach  the  property 
of  the  constituent  company  in  the  hands  of  the  consolidated 
company:  1  Thompson  on  Corporations,  sec.  375.  The  action 
of  the  court  below  was  entirely  proper,  so  far  as  regards  the 
prayer  for  specific  performance.  But  there  are  three  separate 
phases  to  this  bill,  and  three  prayers,  one  appropriate  to  each 
phase,  and  the  bill  is  clearly  ^'"^  maintainable  in  that  phase 
of  it  which  seeks  to  subject  the  property  of  the  Citizens'  Tele- 
phone Company  (the  transferrer)  in  the  hands  of  the  Cumber- 
land Telephone  Company  (transferee),  for  the  reason  that  the 
bill  expressly  charges,  and  the  demurrer  admits  the  charge  to 
be  true,  that  the  Cumberland  Telephone  Company  had  full 
knowledge  of  the  terms  of  the  contract  between  the  Citizens' 
Telephone  Company  and  the  complainant's  assignor,  and  of  the 
breach  of  said  contract  by  the  Citizens'  Telephone  Company, 
its  transferrer;  in  other  words,  the  bill  expressly  charges  and 
the  demurrer  admits  that  the  Cumberland  Telephone  Company 
was  not  a  bona  fide  purchaser.    And  where  there  has  been 
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neither  a  consolidation  nor  a  merger^  but  a  mere  sale  by  one 
corporation  of  its  property  to  another^  that  sale,  if  permitted 
by  the  constitution  and  the  laws  as  not  being  against  public 
policy  or  otherwise  illegal,  and  if  made  for  a  yaluable  consid- 
eration, in  good  faith,  will  pass  the  property  of  the  selling  cor- 
poration to  the  purchasing  corporation  free  from  claims  of 
mere  simple  contract  creditors.  In  every  such  case  the  same 
rule  obtains  as  obtains  in  the  case  of  a  sale  by  an  IndiTidual 
to  another  individual.  This  is  all  made  perfectly  plain  in  1 
Thompson  on  Corporations,  sec.  377;  6  Am.  &  Eng.  Ency.  of 
Law,  819,  note  5.  It  would  be  necessary  in  such  case  that  the 
complainant  should  state  in  his  bill  that  there  was  fraud,  or 
that  the  transfer  was  not  made  for  a  valuable  consideration, 
or  that  the  defendant  was  not  a  bona  fide  purchaser:  See 
Powell  V.  North  Missouri  B.  R.  Co.,  42  Mo.  66.  This  bill 
meets  these  requirements  by  charging  that  the  purchase  was 
not  made  bona  fide.  The  property  here  has  not  passed  into  the 
hands  of  a  bona  fide  purchaser  from  the  consolidated  company, 
and  is,  therefore,  chargeable  in  equity  with  the  debt  (if  any 
shall  be  established)  here  asserted:  See  1  Thompson  on  Cor- 
porationsj  sec.  378.  The  bill  charges  that  all  the  proper^ 
of  every  kind  which  had  belonged  to  the  Citizens*  Telephone 
Company,  except  its  corporate  franchises,  had  been  transferred 
to  the  Cumberland  Telephone  Company,  and  that  the  Citizens' 
Telephone  Company  had  gone  ^^  entirely  out  of  existence, 
and  had  become  absolutely  defunct,  and  that  such  was  the  well 
understood  purpose  of  the  transfer.  It  is  true  that  the  bill 
does  not  aver  any  technical  consolidation  or  merger.  It 
shows  no  legislative  authority  for  a  consolidation.  There 
seems  to  be  a  great  confusion  as  to  the  differences  between 
consolidation  and  merger  and  sale.  Rightly  understood,  there 
never  can  be  a  consolidation  of  corporations  except  where  aU 
the  constituent  companies  cease  to  exist  as  separate  corpora- 
tions,  and  a  new  corporation,  to  wit,  the  consolidated  corpora- 
tion, comes  into  being.  A  merger,  rightly  understood,  is  not 
the  equivalent  of  consolidation  at  all,  but  exists  where  one  of 
the  constituent  companies  remains  in  being,  absorbing  or 
merging  in  itself  all  the  other  constituent  companies.  This 
bill,  whilst  charging  no  consolidation  or  merger  when  properly 
understood,  neverthelese  does  charge  that  the  dealing  between 
these  two  corporations  has  resulted  practically,  to  all  intents 
and  purposes,  in  exactly  the  S€une  conditions,  so  far  as  creditors 
of  the  Citizens'  Telephone  Company  and  its  property  are  con- 
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cemedy  as  would  have  resulted  had  there  been  a  eonsolidatioiL 
We  think  the  same  principle  which  applies  in  favor  of  the  sim- 
pie  contract  creditor  against  a  consolidated  corporation,  en- 
abling him  to  subject,  in  the  hands  of  that  consolidated  com- 
pany, property  of  a  constituent  corporation  received  by  the  con- 
solidated company  (such  constituent  corporation  being  debtor 
of  the  simple  contract  creditor),  will  apply  in  cases  like  this. 
The  Citizens'  Telephone  Company  could  not  give  away  its  prop- 
erty to  the  prejudice  of  the  complainant;  and  an  attempted 
sale  by  it  of  this  property  to  the  Cumberland  Telephone  Com- 
pany, the  latter  not  being  a  bona  fide  purchaser,  cannot  avail 
to  defeat  the  equitable  rights  of  the  complainant  asserted  in 
this  bill,  the  property  being  still  in  the  possession  of  the  Cum- 
berland Telephone  Company,  not  sold  to  a  bona  fide  purchaser 
from  it.  Nor  does  it  make  any  difference  that  the  complain- 
ant has  asserted  here,  not  a  simple  contract  debt,  but  a  claim 
for  uinliquidated  damages,  arising  out  of  a  breach  of  contract 
on  the  part  of  the  Citizens'  ^""^  Telephone  Company.  The  bill 
is  not,  in  this  aspect,  one  to  have  unliquidated  damages  ascer- 
tained in  a  court  of  chancery  as  its  sole  scope  and  purpose. 
The  ascertainment  of  these  damages  is  a  mere  incident  to  the 
subject  matter  of  equitable  cognizance  conferring  the  chancery 
jurisdiction,  to  wit,  the  enforcement,  on  the  theory  of  a  trust, 
of  complainant's  equitable  right  to  satisfaction  out  of  the  prop- 
erty of  the  Citizens'  Telephone  Company  in  the  hands  of  the 
Cumberland  Telephone  Company.  It  is  that  subject  matter 
which  gives  the  jurisdiction.  The  ascertainment  and  award  of 
the  damages  is  a  mere  incident  in  the  exercise  of  that  jurisdic- 
tion. This  precise  point  is  settled  in  Montgomery  etc.  S.  B. 
Co.  V.  Boring,  51  Ga.  582,  and  in  many  other  cases. 

The  decree  is  reversed  and  the  cause  remanded^  with  leave  to 
answer  in  thirty  days  from  the  filing  of  the  mandate  in  the 
court  bdiow. 


CorponttUnui.— The  effect  of  the  consolidation  of  corporatlonB  is 
discussed  in  the  monograpliic  note  to  Morrison  v*  American  Snuff 
Go.,  ante,  pp.  e04-66«. 
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ALABAMA  AND  VICKSBTJBG  RAILWAY  COMPANY  t. 

BEARDSLBY. 
[79  Miss.  417,  80  Sontb.  600.] 

MARRIAGE  AND  DIVORCH— PRESUMPTION  OF  DI- 
VORCE AND  VALIDITY  OP  SECOND  MARRIAOB.— A  dfyorce 
from  a  former  wife,  still  living,  Is  mresnmed  upon  pnot  of  tbe 
second  marriage  of  the  husband,  and  such  second  maitiage  is  pre- 
sumed valid,  the  burden  of  proof  to  show  that  there  was  no  divorce 
from  the  first  wife  being  upon  the  person  who  denies  tbe  vallditf 
of  the  second  marriage,    (p.  661.) 

Joint  action  by  Mary  Beardsley  and  Mrs.  Maud  Staples  to 
recover  for  the  killing  of  Seth  Marvin  Beardsley  in  a  eollisioii 
between  railroad  trains.  On  the  trial  it  appeared  that  the  de- 
ceased first  married  Frances  Beardsley^  the  mother  of  Maud 
Staples,  who  claimed  to  be  the  lawful  daughter  of  decedent, 
and  it  also  appeared  that  said  Frances  Beaidsley  was  still  liv- 
ing. It  was  also  shown  that  the  deceased  subsequently  mar- 
ried Mary  Beardsley^  and  there  was  no  evidence  of  a  divorce 
from  the  first  wife.  Judgment  was  ordered  for  the  defendant 
as  against  Maud  Staples,  but  the  court  held  thait  Mary  Beards- 
ley was  entitled  to  have  the  case  submitted  to  the  jnry,  and  it 
awarded  her  a  verdict,  upon  which  she  had  judgment  De- 
fendant appealed. 

McWillie  &  Thompson,  f  or  J;he  appellant. 

Brame  &  Brame  and  J.  J.  Jones,  for  the  appellee. 

*^  WHITFIELD,  C.  J.  The  law  presumed  the  marriage 
of  the  appellee  to  be  valid,  in  the  absence  of  proof  by  appellani 
that  there  had  been  no  divorce  f lom  the  first  wife;,  who  was  8til\ 
living.  This  is  a  well-settled  rule.  In  Schmisseur  v.  Beatrie, 
147  111.  210,  214,  35  N.  E.  525,  526,  a  precisely  siniilar  case,  <» 
this  point  ^e  court  said :  '^W^en  a  marriage  has  been  solemn- 
ized according  to  the  forms  of  the  law,  every  presumption  will 
be  indulged  in  favor  of  its  validity.  The  presumption  is  one  in 
favor  of  innocence,  as  it  will  be  presumed  that  a  man  will  not 
commit  the  crime  of  bigamy  by  marrying  a  second  time  while  hia 
first  wife  is  living:  Johnson  v.  Jolmson,  114  IIL  611,  55  Am. 
Bep.  883,  3  N.  E.  232.  Absence  for  seven  years  without  being 
heard  from  creates  the  presumption  of  death.  But  the  pre- 
sumption in  favor  of  the  validity  of  marriage  ia  to  strong  that 
a  former  husband  or  wife  wlQ  be  preaumed  to  be  dead  after  an 
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abeence  of  less  than  seven  years.  The  ordinary  presumption  in 
favor  of  the  continuance  of  human  life  is  made  to  give  way  to 
the  presumption  in  favor  of  the  innocence  of  a  second  marriage : 
Yates  V.  Houston,  3  Tex.  433;  Johnson  v.  Johnson^  114  111. 
611,  55  Am.  Rep.  883,  3  N.  E..  232.  In  the  present  case,  how- 
ever, no  presumption  as  to  the  death  of  Barbara  Beatrie  can 
be  indulged  in  favor  of  the  validity  of  the  marriage  with  Mar- 
garet Hube,  because  the  proof  shows  affirmatively  that  said 
Barbara  was  alive  when  said  marriage  took  place,  and  for  nine 
years  thereafter.  It  is  claimed,  however,  in  behalf  of  appellees, 
that  Nicholas  Beatrie,  Jr.,  will  be  presumed  to  have  been  di- 
vorced from  his  first  wife  before  *^  he  married  the  second 
one.  We  have  said  that  the  courts  'will  often  presume  a  pre- 
vious divorce  in  order  to  sustain  the  second  marriage':  Cart- 
wright  V.  McGown,  121  HI.  388,  2  Am.  St.  Rep.  105,  12  N.  E. 
737.  Bishop,  in  his  tvork  on  Marriage,  Divorce  and  Separation, 
says:  In  a  general  way,  it  is  sufficiently  established  that  to  sus- 
tain a  second  marriage,  a  dissolution  of  a  former  one  by  divorce 
will  be  presumed;  but  a  long  living  apart  will  not  commonly 
create  such  presumption,  and  the  authorities  are  not  otherwise 
quite  distinct  as  to  the  precise  limits  of  the  doctrine':  Bishop  on 
Marriage,  Divorce  and  Separation,  sec.  1145.  The  two  mar- 
riages of  Nicholas  Beatrie,  Jr.,  and  the  existence  of  the  first 
wife  at  the  time  of  the  second  marriage,  being  established  by 
the  proof,  the  presumption  would  arise  in  favor  of  a  divorce 
from  the  first  wife  in  order  to  sustain  the  second  marriage.  In 
view  of  this  presumption,  the  burden  of  proof  rested  upon  the 
appellants,  as  the  objecting  parties,  to  show  that  there  had 
been  no  divorce.  The  law  is  so  positive  in  requiring  a  party 
who  asserts  the  illegality  of  a  marriage  to  take  the  burden  of 
proving  it,  that  such  requirement  is  enforced  even  though  it 
involves  the  proving  a  negative.'' 

As  said  by  Elliot,  J.,  in  Goodwin  v.  Smith,  72  Ind.  113,  37 
Am.  Rep.  144:  ^^When  a  negative  is  essential  to  the  existence 
of  a  right,  the  party  claiming  the  right  has  the  burden  of  prov- 
ing such  negative.'*  The  rule  is  thus  stated  in  Boulden  v.  Mc- 
Intyre,  119  Ind.  574,  12  Am.  St.  Rep.  453,  21  N.  B.  445,  in  the 
syllabus:  "In  favor  of  the  validity  of  a  second  marriage  con- 
tracted by  a  woman  while  her  first  husband  is  alive,  it  will  be 
presumed  that  the  first  marriage  was  legally  dissolved  by  a  di- 
vorce before  the  second  was  entered  into,  and  one  who  asserts 
the  invalidity  of  the  latter  marriage  must  show  that  there  had 
been  no  divorce.    Where  a  negative  is  essential  to  the  existence 
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of  a  right,  the  party  claiming  the  right  has  the  burden  of  prov- 
ing such  a  negative;  hence^  where  one  bases  his  claim  to  land 
upo  I  the  alleged  invalidity  of  a  marriage^  he  must,  by  proper 
pr(/<  I,  remove  every  presumption  in  favor  of  the  *^*  legality 
of  t  e  marriage,  although  to  do  this  he  must  prove  a  negative." 
To  lie  same  effect  are  Hull  v.  Rawls,  27  Miss.  471,  Spears  v. 
But  m,  31  Miss.  547,  and  many  other  authorities  collated  in 
brief  of  appellee's  counsel, 

e  contention  for  the  appellant  that  the  appellee  should  have 
pr<  vf^  that  there  had  been  a  divorce  from  the  first  wife  is  not 
BOW  (1.  Two  of  the  cases  cited  by  appellant's  counsel  hold 
meriiy  that  a  divorce  can  only  be  proved  by  the  record.  The 
I'll  uhiisetbs  case  is  squarely  in  conflict  with  Begina  ▼.  Cur- 
ger .  en,  L.  B.  1  Cr.  Cas.  1,  and  is  put  upon  the  ground  that  the 
del  >  ant  on  trial  for  bigamy  had  peculiar  knowledge  wheth^ 
he  '  <1  been  divorced,  and  hence  should  prove  afiSrmativdy  that 
he  \i]  been — a  rather  curious  line  of  reasoning  as  to  the  prin- 
ci]       »''(' violence  involved. 

So  far  as  estoppel  from  the  declaration  is  concerned,  it  could 
havi  no  further  extent  than  to  put  the  appellee  in  the  attitude 
of  J  verring  that  Mrs.  Maud  Staples,  was  a  legitimate  child  of 
Be;  •  (Isley  by  a  former  legal  wife.  But  the  very  same  principle 
ab<)\  e  pointed  out — that  the  law  will  presume,  in  favor  of  the 
inn'  (^nee  of  a  second  marriage,  that  a  former  marriage  had 
been  dissolved  bv  death  or  divorce,  unless  the  party  assailing 
the  vnlidity  of  the  second  marriage  proves  that  there  had  been 
no  (bnitb  or  divorce — applies  to  the  like  presumption  in  favor 
of  the  kgitiniacy  of  Mrs.  Staples.  The  estoppel,  carried  even 
to  its  extreme  effect,  does  no  more,  at  last,  than  bind  appellee 
to  the  declaration  that  there  had  been  a  former  valid  marriage. 
The  estoppel  does  not  supply  proof  that  there  had  been  no  di- 
vorce. It  leaves  the  case  without  any  proof  or  estoppel  by 
pleading  to  show  no  divorce.  It  was  doubtless  error  to  have  j 
dismissed  as  to  Maud  Staples,  but  appellant  was  benefited  by 
this,  since,  with  her  as  coplaintiff,  there  would  have  been  an 
element  for  damages,  absent  with  her  out. 

The  most  careful  reading  of  the  testimony  leaves  us  unable 
to  concur  with  learned  counsel  for  appellant  in  their  contention 
that  the  jury  had  no  evidence  on  which  to  find  that  Beardsley 
^^^  was  not  a  trespasser,  or  that  the  confessed  negligence  of  ap- 
pellant was  willful.  Under  the  well-settled  rules  of  law,  we 
think  they  might  well  have  so  found  as  to  both  propositiona. 
It  would  be  difficult  to  imagine  negligence  grosser  or  more 
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criminally  reoklees  and  willful  than  that  of  the  conductor  of 
the  freight  train.    We  forbear  further  comment 
Affirmed. 


Divorce. — I!n  Support  of  a  Second  Marriage  the  presumption  has 
oftentimes  been  indulged  that  the  first  marriage  has  been  dissolved 
by  divorce:  See  the  monographic  note  to  Bttlnger  y.  Bttlnger.  ante^ 
pp.  108-208. 


MAGOUIBK  ▼.  WESTERN  UNION  TELEQBAPH  CO. 

[79  Miss.  6S2,  81  South.  206.] 

TBLBGRAPH  GOMPANIBS.— BVIDBNOB  AS  TO  HABITS 
OF  A  TBLE2GRAPH  OPERATOR  addressed  to  his  fitness  for  tht 
place  he  holds  is  admissible  in  an  action  against  the  company  to 
recover  for  his  act  as  its  agent  in  sending  a  forged  telegram,  (p. 
66a.) 

TELEGRAPH  COMPANIES— FORGED  TELEGRAM— RE- 
<X)yERY  FOR  MENTAL  SUFFERING.— A  telegraph  company  Is 
liable  In  damages  for  the  mental  suffering  resulting  from  injury 
to  the  character  and  reputation  of  one  of  the  parties  to  a  forged 
telegram  sent  by  the  company's  agent  within  the  scope  of  his 
employment    (p.  661.) 

Action  against  a  telegraph  company  to  recover  for  the  act 
of  its  agent  in  sending  a  forged  telegram  reading:  **To  Mr. 
Gann^  Ellisville:  Be  sure  to  go  to  Heidelberg.  Am  on  excur- 
sion. Ijola  Mc.'*  The  parties  to  the  telegram  were  unmar- 
ried and  only  casual  acquaintances.  The  agent^  after  sending 
the  dispatch,  publicly  boasted  thereof,  and  showed  its  contents 
to  the  public.  On  the  trial  evidence  was  oJBfered  to  show  the 
personal  habits  of  the  agent,  that  he  drank  excessively,  and 
that  he  was  boisterous  in  his  deportment  when  under  the  in- 
fluence of  liquor.  This  evidence  was  excluded,  and  judgment 
rendered  for  the  defendant.  Plaintiff,  the  person  referred  to 
in  the  telegram  as  having  signed  it,  appealed. 

Shannon  &  Street  and  A.  S.  Bozeman^  for  the  appellant. 

Hayes  &  Harris,  for  the  appellee. 

«»  WHITFIELD,  C.  J.  The  testimony  as  to  the  habits  of 
the  telegraph  operator  was  addressed,  as  we  understand  it,  to 
his  fitness  and  suitableness  for  the  place  he  held,  and  in  that 
view  should  have  been  admitted;  Vicksburg  etc.  R.  E,  Co.  v. 
Patton,  31  Miss.  156,  G(i  Am.  Dec  552.     This  case  falls  square 
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ly  within  the  case  of  Bichberger  t.  American  Express  Co.^  73 
Miss.  161,  55  Am.  St.  £ep.  522,  18  South.  922.  It  is  whoUy 
unlike  Canton  etc.  Warehouse  Co.  v.  Pool,  ^^  78  Miss.  147, 
84  Am.  St.  Bep.  620,  28  South.  823.  The  appellant  was  at  the 
telegraph  office  about  the  business  of  that  office.  What  the 
agent  did  was  in  the  very  line  of  his  bubine^s — ^sending  tele- 
grams. In  Canton  etc.  Warehouse  Co.  y.  Pool  the  appellee  was 
not  at  the  place  of  business  about  the  making  of  ice.  This  is 
not  a  case  like  Western  Union  Tel.  Co.  t.  Bogers,  68  Miss.  756, 
S4  Am.  St.  Bep.  300,  9  South.  823.  That  case  simply  held  that 
in  an  action  for  mere  negligence  no  recovery  ootdd  be  had 
against  a  telegraph  company  where  only  mental  anguish,  dis- 
connected from  any  physical  suffering,  was  involyed.  With 
that  doctrine  we  have  nothing  to  do  in  this  case,  and  we  say 
nothing  about  it  now.  That  case  itself  giyes  three  classes  of 
cases  wherein  damages  for  mental  suffering  may  be  recovered 
(see  68  Miss.  756,  757,  24  Am.  St  Bep.  305,  9  South.  825),  and 
the  third  is  ^cases  of  willful  wrong,  especially  those  affecting 
the  liberty,  character,  reputation,  personal  security,  or  domestic 
relations  of  the  injured  party/'  This  case  falls  within  that 
class. 
Beversed  and  remanded. 


A  Xaster  is  Liable  for  the  wiUfnl  and  malicious  torts  of  his  ser- 
vant committed  in  the  course  of  the  employment:  Central  of  Georgia 
Ry.  Oo.  V.  Brown,  113  Oa.  414,  84  Am.  8t  Rep.  250,  38  8.  B.  968; 
Nelson  Business  College  Co.  Vr  Lloyd  69  Ohio  St  448,  71  Am.  St 
Rep.  729,  64  N.  B.  471;  Richberger  v.  American  Bxp.  Co.,  73  Miss. 
161,  66  Am.  St  Rep.  622,  18  South.  922.  It  is  otherwise,  however. 
If  title  act  is  done  without  titie  authority  of  the  master  and  not  for 
the  purpose  of  executing  his  CMders  or  doing  his  work:  McCarthy 
V.  Tlmmins,  178  Mass.  378,  86  Am.  St  Rep.  490,  69  N.  B.  1038; 
GuiUe  V.  Campbell,  200  Pa.  St  119,  86  Am.  St  Rep.  706,  49  AtL 
988;  m<mographlc  note  to  Goodloe  v.  Memphis  etc.  R.  R.  Co.,  64 
Am.  St  Rep.  8&89. 

On  the  Recovery  of  Dtanagw  against  telegraph  companies  for 
mental  suffering,  see  Western  Union  TeL  Co.  v.  GliBn,  98  Tex.  630, 
66  S.  W.  744,  77  Am.  St  Repb  896,  and  cases  cited  in  the  cross- 
reference  note  thereto;  monographic  note  to  Western  Union  TeL  Oo. 
V.  Cooper,  10  Am.  St  R^p.  788-79a 
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EX  PARTE  JOHNSON. 

179  Ml88.  687,  81  South.  206.] 

NATURALIZATION— KNOWLEDGE  OF  CONSTITUTION.— 
An  alien  cannot  be  denied  the  right  to  become  a  citizen  by  naturali- 
sation simply  because  he  showg  great  Ignorance  of  the  laws  and 
oonstltntion  of  the  United  States,    (p.  665.) 

Harper  &  Harper,  for  the  appellant. 

M.  McClurg,  attorney  general,  for  the  appellee. 

***  CAIiHOON,  J.  Lars  Johnson,  a  very  ignorant  Swede, 
had  complied  in  every  respect  with  the  naturalization  laws  of 
the  United  States  prescribing  the  preliminary  acts  required  of 
the  applicant  before  the  iinal  act  of  making  him  a  citizen.  He 
produced  evidence,  had  behaved  as  a  man  of  good  moral  char- 
acter, attached  to  the  application,  since  1893 ;  that  he  was  mar- 
ried there,  owned  real  estate  there;  that  his  moral  character 
was  good,  and  that  he  had  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happi- 
ness of  the  same.  This  was  shown  by  his  own  oath,  supple- 
malted  by  the  testimony  ot  another  person.  But  he  was  then 
questioned  personally  by  the  court,  and  showed  great  ignorance 
of  the  laws  and  the  constitution  of  the  United  States.  The 
court  said  it  could  not  see  how  he  could  be  attached  to  the  in- 
stitutions of  the  country  when  he  did  not  know  what  they  were, 
and  so  refused  to  admit  him  to  citizenship. 

We  are  constrained  to  differ  from  the  learned  court.  Very 
few  citizens,  comparatively,  can  give  any  idea  of  the  laws  ®^ 
or  constitution  of  the  United  States,  and  many  who  think  they 
can  are  often  grievously  in  error  according  to  the  opinions  of 
other  men.  The  act  of  Congress  does  not  require  learning, 
statesmanship,  or  legal  acquirements,  but  that  simply  the  appli- 
cant should  behave  as  one  should  behave  who  is  attached  to  the 
principles  of  the  constitution.  The  most  ignorant  day  laborer 
may  so  conduct  himself  as  to  be  as  worthy  a  citizen  as  any  of 
the  numerous  great  men  of  the  nation.  It  is  not  required  that 
he  have  the  capacity  and  information  to  make  a  constitutional 
argument.  In  re  Bodriquez,  81  Fed.  355,  cited  by  counsel,  was 
almost  precisely  the  case  at  bar  in  this  feature  of  it,  and  we 
adopt  the  reasoning  and  conclusion  of  that  case.  Johnson  was 
not  applying  to  register  or  vote  in  Mississippi,  but  to  become  a 
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citizen  of  the  United  States  under  an  act  of  Congreaa^  whicb 
cannot  be  affected  by  our  constitution  or  laws. 

Reversed  and  remanded  for  decree  admitting  the  petitioner 
to  citizenship. 


Natnralizatioii  Is  provided  for  by  the  federal  government,  al- 
though the  right  of  suffrage  is  dependent  on  the  law-making  bodies 
of  the  respective  states:  Dorsey  v.  Brigham,  177  IlL  250,  52  N.  IL 
303,  69  Am.  8t  Rep.  228»  and  cases  cited  in  the  cross-referoice  nots 
thereto. 


SHAW  T.  POSTAL  TELEGRAPH  AND  CABLE  COMPANY. 

[79  Miss.  070,  81  South.  222.] 

OONTRACTS-OONFLIOT  OF  LAWS-TBLBGBAPH  COM- 
PANIES.—The  validity  of  a  contract  made  in  one  state  for  the 
transmission  and  delivery  of  a  cipher  telegram  In  another  most 
be  determined  by  the  statute  of  the  state  where  made^  as  cmistroed 
by  its  suinreme  court,  although  such  construction  Is  in  conflict  with 
the  common  law  and  with  the  law  of  the  state  wherein  the  action 
Is  brought    (pp.  666,  669.) 

T.  B.  Cooper,  for  the  appellant 

J.  E.  Mcintosh  and  P.  Johnston,  for  the  appellee. 

«s*  CALHOON,  J.  Appellee  had  a  telegraph  office  in  Boa- 
ton,  Massachusetts.  Appellant  contracted  with  it  in  that  city 
to  send  a  cipher  dispatch  to  Memphis,  Tennessee,  in  these 
words:  *'Haycock,  to-day.  Impetus,  aggress,  halcony,  cere- 
mony, charter,  charioteer,  leaven,  thirty,  daisy/'  On  the  back 
of  this  message  was  a  printed  stipulation  that  the  company 
should  not  be  liable  for  mistakes  in  transmission  of  obscure  or 
cipher  messages  unless  the  sender  insured  it>  as  he  might  do, 
by  paying  a  trifling  sum  in  excess  otf  the  usual  charge.  This 
message,  as  delivered  in  Memphis,  Tennessee  was  as  abov^  ex- 
cept that  the  middle  letter  'V  in  the  word  "charter"  was 
changed  to  the  letter  *%"  so  as  to  make  the  word  "charter'' 
read  "chatter/'  This  word  "chatter"  was  also  a  cipher  char- 
acter in  complainants  telegraphic  code^  but  it  had  a  very  differ- 
ent meaning  from  the  word  "charter/'  The  message  con- 
tracted to  be  sent,  when  translated,  would  read  thus:  "We  do 
not  see  any  chance  of  selling  the  cotton  you  have  offered  to-day. 
The  best  offer  we  can  obtain  is  6  7-8  cents ;  300  average  strict 
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middlings  notliiiig  below  middling;  good^  strongs  staple^  noth- 
ing below  1  1-16  inches  long;  cotton  to  be  shipped  within 
thirty  days.  Dwight  Mfg.  Co.,  Chicopee,  Mass/'  The  mes- 
sage actually  delivered  in  Memphis,  when  translated,  read  thus: 
**We  do  not  see  any  chance  of  selling  the  cotton  you  have  offered 
to-day.  The  best  offer  we  can  obtain  is  5  7-8  cents;  300 
average  strict  middling,  nothing  below  middling;  some  sand 
and  dusty  staple^  nothing  below  1  1-16  inches  long;  cotton  to 
be  shipped  within  thirty  days.  Dwight  Mfg.  Co.,  Chicopee, 
Mass.''  The  word  ^'charter"  meant  "good,  strong  staple,"  while 
the  word  ''chatter"  meant  "sand  and  dusty."  The  difference 
between  the  letter  'V  and  the  letter  "t"  in  the  message  cost  the 
sender  about  one  thousand  dollars.  The  mistake  by  the  trans- 
mitting operators  seems  quite  infinitesimal,  but  the  result  was 
grave;  and  this,  to  the  average  mind,  emphasizes  the  curious 
carelessness  in  the  telegraphic  codifier  in  using  such  similar 
words  with  such  opposite  meanings.  Appellant  ^^'^  brought 
his  action  at  law  in  tort  for  his  damages — one  thousand  and 
fifty-four  dollars  and  eighteen  cents. 

Whether  the  action  be  ex  contractu  or  ex  delicto,  arising  out 
of  the  contract,  it  must  be  controlled  by  the  lex  loci  of  the  con- 
tract. This  is  finally  conceded.  It  is  also  conceded  that  in  the 
courts  of  Massachusetts  appellant  would  be  denied  the  right 
of  recovery.  It  is  also  plain,  and  conceded,  that  the  constitu- 
tion and  laws  of  the  state  of  Mississippi  have  nothing  whatever 
to  do  with  the  case,  but  that  it  must  be  determined  by  the 
laws  of  the  state  of  Massachusetts.  On  behalf  of  the  appellant, 
however,  it  is  contended  that  the  law  prevailing  in  the  state 
of  Massachusetts  was  the  general  common  law,  which  the  courts 
of  each  state  must  determine  for  themselves,  regardless  of  the 
adjudication  of  what  the  common  law  is  by  the  courts  of  the 
state  of  the  contract.  But  it  is  admitted,  as  it  must  be  from 
the  uniform  and  universal  rulings  of  all  courts,  that,  regardless 
of  the  residence  of  the  parties,  where  there  is  a  statute,  the 
construction  and  interpretation  of  the  statute  by  the  court  of 
the  state  of  the  statute  is  binding  on  the  courts  everywhere. 

It  is,  of  course,  not  tolerable  to  avoid  this  universal  rule  by  a 
mere  change  of  the  form  of  action  from  one  on  the  contract  to 
one  in  tort  for  nonperformance  of  the  contract.  If  com- 
plainant could  not  sue  in  Massachusetts  because  of  its  statute, 
he  cannot  sue  anywhere.  A  statute  of  Massachusetts,  existing 
at  the  time  of  the  contract,  referring  to  the  telegraph  com- 
panies, is  in  these  words:  "Every  company  shall  receive  dis- 
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patches  from  and  for  other  telegraph  lines^  companies,  and 
association;  and^  on  payment  of  the  usual  charges  for  trans- 
mitting dispatches  according  to  the  regulations  of  the  company, 
shall  transmit  the  same  faithfully  and  impartially'':  Gen. 
Stats.  1860^  p.  373^  sec.  10.  This  statute  was  considered  by  the 
supreme  court  of  Massachusetts  in  1866  in  the  case  of  Ellis  t. 
American  Telegraph  Co.,  13  Allen,  226.  That  court,  consisting 
of  six  judges,  speaking  through  Chief  Justice  Bigelow,  after 
discussing  the  conmion  law,  said:  '^ut  we  need  not  have  re- 
course to  •*•  these  familiar  and  well-settled  principles  of  the 
common  law,  in  order  to  establish  the  right  of  the  owners  and 
conductors  of  the  telegraph  companies  to  make  rules  and  rega- 
lations  by  which  to  define  and  limit  their  duties  and  obligations 
in  the  transaction  of  the  business  which  they  assume  to  carry 
on.  This  right  is  clearly  recognized  and  affirmed  by  the  statute 
already  cited":  Page  235.  The  court  then  proceeds  to  hold 
that  the  ''regulation"  must  be  reasonable  according  to  the  "true 
interpretation  of  the  statute"  (page  235),  and  then  holds  that 
the  requirements  of  increased  tariff  to  insure  accuracy  is  reason- 
able, about  which  the  court  says:  'IJpon  this  point  we  can 
entertain  no  doubt."  The  same  court,  differently  constitated 
in  its  personnel  as  to  several  of  its  members,  composed  of  seven 
members,  speaking  through  Chief  Justice  Gray,' recited  the 
same  statute,  and  arrived  at  the  same  conclusion.  This  was 
in  1873:  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299, 
18  Am.  Rep.  485.  Appellant  tries  to  escape  from  these  deci- 
sions by  urging  upon  us  that  the  scope  and  extent  of  the  stat- 
ute is  a  common-law  question,  not  to  be  finally  settled  by  the 
courts  of  the  state  of  the  statute.  This  cannot  be.  Courts 
may  construe  and  interpret  the  scope  and  extent  of  their  local 
statutes,  and  say  what  they  embrace,  or  do  not  embrace,  and 
their  conclusion  must  be  authoritative  in  every  other  state. 
It  is  not  possible  to  interpret  a  statute  without  interpreting  its 
scope.  \\- hat  a  statute  embraces,  or  does  not  embrace,  is  neces- 
sarily in  every  construction  of  it  At  least,  the  writer  cannot 
now  recall  or  imagine  a  case  where  there  could  be  any  need  of 
construction  or  interpretation  except  only  to  determine  what 
it  includes  or  excludes,  what  it  comprehends  or  does  not  com- 
prehend— in  other  words,  its  scope  and  effect. 

Now,  it  is  conceded  that  the  Massachusetts  court  holds  that 
the  statute  of  that  state  does  include  the  matter  in  contro- 
versy, and  this  ends  the  case.  The  position  that  because  sec- 
tion 195  of  our  constitution  makes  telegraph  companies  com- 
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mon  carriers,  and  our  courts  haye  held  that  they  cannot  con- 
tract against  their  own  negligence^  enables  ^^  us  to  invalidate 
a  valid  or  make  valid  an  invalid  Massachusetts  contract,  is  un* 
supported  by  any  decision  in  the  whole  world.  If  so,  Massa- 
chusetts could  validate  and  invalidate  Mississippi  contracts. 
There  ia  no  penalty  in  either  state.  One  simply  makes  the  con- 
tract valid,  the  other  invalid,  and  the  whole  question  is^  In 
which  state  was  it  entered  into  ?  There  is  no  statute  in  either 
state  declaring  that  its  courts  shall  not  enforce,  or  shall  en- 
force, valid  or  invalid  contracts  under  the  statutes  of  the  other, 
as  was  the  case  in  Lemonius  v.  Mayer,  71  Miss.  514,  14  South. 
33.  One  state  cannot  be  made  the  dumping  ground  for  law- 
suits between  citizens  of  another  state  when  they  cannot  re- 
cover from  each  other  in  their  own  state,  where  they  made  the 
contract,  because  of  their  own  statute  as  construed  by  their 
own  court.  It  is  idle  to  attempt  to  assimilate  this  case  to  the 
case  of  general  transitory  actions  allowable  in  the  home  courts. 
Our  own  court  has  repeatedly  held  that  actions  in  tort,  as  well 
as  in  contract,  are  governed  by  the  law  of  the  place  of  the 
injury:  New  Orleans  etc.  R.  B.  Co.  v.  Wallace,  60  Miss.  244; 
Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss.  782,  22  South. 
53 ;  Martin  v.  Kansas  City  etc.  B.  R.  Co.,  77  Miss.  720, 27  South. 
646;  Illinois  Cent.  B.  R.  Co.  v.  Crudup,  63  Miss.  291 ;  Chicago 
etc.  R.  R.  Co.  V.  Doyle»  60  Miss.  977.  And  in  some  of  these 
cases  there  were  no  statutes,  and  the  decisions  are  looked  to 
in  order  to  ascertain  the  law  of  the  state  of  the  injury.  But 
it  is  unnecessary  to  decide  upon  the  question  of  the  controlling 
law  where  there  is  no  statute.  The  real  complaint  here  is  the 
nonexecution  of  a  Massachusetts  contract,  and  the  fact  that 
the  defendants  damaging  mistake  was  made  by  its  operative 
in  (Georgia  in  repeating  the  message  can  make  no  difiference. 
The  contract  of  transmission  was  entire;  and  solemn  contract 
rights  cannot  be  destroyed  by  a  mere  trick  of  pleading  in  de- 
nominating them  torts,  even  if  this  changed  the  case.  It  is 
dear  that  we  must  look  to  the  judicial  decisions  in  a  state  to 
ascertain  the  law  in  all  cases  where  they  construe  their  own 
statutes.  All  statutes,  without  a  solitary  exception,  existent 
or  conceivable,  must  be  interpreted  by  the  rules  of  the  com- 
mon •**  law.  But  the  decisions  of  the  courts  of  the  state  of 
the  statute,  right  or  wrong,  must  be  final.  It  is  for  them  to  say 
what  is  the  true  construction  and  scope  of  their  own  statute  by 
their  view  of  the  common  law,  or  by  their  own  reasoning,  sound 
or  unsound. 
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In  Block  V.  McMurry,  56  Miss.  217,  81  Am.  Rep.  357,  our  own 
court  held  a  Sunday  contract  made  here  void  because  of  our 
laws.  But  in  McKee  v.  Jones,  67  Miss.  405,  7  South.  348,  it 
held  that  a  defendant  sued  in  this  state  on  a  Louisiana  Sunday 
contract,  was  bound  because  that  state  had  no  law  against  a 
Sunday  contract  Even  public  policy  must  yield  to  the  law 
oi  the  state  of  the  contract,  unless  where  the  statutes  of  the 
forum  forbid  enforcement  in  its  courts,  or  the  matter  is  malum 
in  se.  An  action  in  tort  for  damages  for  breach  of  a  contract 
made  in  one  state,  by  citizens  of  that  state,  which  cannot  be 
maintained  either  in  that  state  or  in  the  state  of  performance, 
because  of  the  ruling  of  the  courts  of  those  states,  cannot  be 
maintained  anywhere.  It  seems  right  to  charge  the  whole 
world  with  notice  of  the  statute  law  of  the  place  of  the  contract, 
but  to  charge  citizens  only  with  notice  of  the  rulings  of  their 
court  on  the  binding  force  of  such  a  contract  in  commercial 
dealings.  The  powers  given  appellee  by  the  Massachusetts 
statute  to  impose  '^reasonable  regulations,"  as  construed  by 
her  court  of  last  resort,  surely  must  govern  all  courts  of  all 
other  states  and  nations.  There  has  not  been,  and,  it  is  prob- 
able, never  can  be,  produced  a  case  where  two  citizens  of  the 
same  state  contract  in  that  state,  and  the  courts  of  that  state 
deny  the  right  of  action  because  of  their  construction  of  the 
powers  allowable  in  the  scope  of  their  own  state  statute,  that 
one  of  the  parties,  without  relief  in  that  state,  may  step  across 
the  border  and  find  relief.  That  is  the  eflEort  here,  and  it 
ought  to  fail.  It  is  a  misconception  of  a  great  and  universal 
principle  to  hold  that,  because  the  Massachusetts  court  may 
have  erred  in  its  view  of  the  common  law  in  holding  what  was 
a  "reasonable  regulation**  in  the  scope  of  the  Massachusetts 
statute,  therefore  it  did  not  bind  all  other  courts.  It  is  the 
<^s«  conclusion  arrived  at,  not  the  reasoning,  which  binds.  The 
former  judgment  is  vacated,  and  the  decision  below  is  affirmed. 

Mr.  Chief  Justice  Whitfield  Dissented  on  the  proposition  that 
tb^  fltipulatlon  Involved  In  the  case  against  liability  for  an  unre- 
ppMted  message  Is  determined  by  the  terms  of  the  Bfassachosetts 
statute.  "My  brethren  think  that  statute  covers  it  I  do  not  think 
the  statute  touches  it,  but  that  Its  reasonableness  was  determined 
by  the  Massachusetts  supreme  court  on  the  general  principles  of 
the  common  law,  and  that  their  judgment  manifestly  would  have 
been  the  same  if  no  statute  had  existed  There  Is  no  difference 
as  to  the  proposition  that  there  Is  no  common  law  peculiar  to 
Massachusetts,  or  to  any  state,  and  that  this  state  supreme  court 
should  Interpret  the  principles  of  the  common  law  In  accordance 
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with  its  own  precedents,  and  is  not  bound  by  the  decision  of  any 
other  state  supreme  court  holding  a  contract  valid,  which  contract 
depends  upon  the  construction  of  the  common  law,  and  not  upon  the 
statute  of  another  state.  I  fail  to  see  how  the  fact  that  the  par- 
ties live  in  llassachusetts  affects  the  question  at  issue.  There  is 
but  one  question  for  solution.  Did  the  Massachusetts  statute  pre- 
scribe this  rule,  or  the  test  by  which  its  reasonableness  was  to 
be  determined?  It  is  plain  that  the  statute  did  neither.  How, 
then,  can  this  be  said  to  be  a  case  governed  by  that  statute?  The 
Massachusets  supreme  court  held  the  rule  reasonable,  not  because 
it  found  the  rule  in  the  statute,  not  because  it  found  any  standard 
prescribed  by  the  statute  for  determining  whether  the  rule  was  rea- 
sonable, but  because  it  thought  it  a  reasonable  rule  by  the  prin- 
ciples of  the  common  law.  Cases  holding  that  this  court  is  bound 
by  the  construction  of  a  contract  by  the  supreme  court  of  a  sister 
state,  as  being  valid,  because  the  statute — ^the  statute  itself->makes 

the  contract  valid,  have  no  application  here 

'*Is  the  supreme  court  of  this  state  bound  by  this  decision  of  the 
Massachusetts  supreme  court  holding  this  rule  to  be  reasonable, 
when  the  statute  did  not  prescribe  the  rule,  did  not  furnish  any 
test  as  to  the  reasonableness  of  the  rule;  when  the  only  construc- 
tion of  the  statute  indulged  in  by  the  court  was  simply  that  it 
had  conferred  upon  the  company  the  mere  general  right  to  make 
rules;  when  it  expressly  held  that  the  reasonableness  of  that  rule 
was  a  question  of  Judicial  determination;  and  when  it  did  deter- 
mine that  the  rule  was  reasonable,  by  a  resort  to  the  principles  of 
the  common  law,  as  the  only  test  it  could  apply?    Or,  to  state  the 
question  simply  and  sharply,  Is  the  supreme  court  of  Mississippi 
bound,  as  to  what  the  principles  of  the  common  law  are,  by  the 
view  of  the  supreme  court  of  Massachusetts  as  to  what  those  prin- 
ciples are?    Is  it  not  for  the  supreme  court  of  each  state  to  deter- 
mine for  itself  what  the  common  law  is?    And  when  some  rule 
adopted  by  a  telegraph  company  is  to  be  held  reasonable  or  un- 
reasonable, according  to  the  principles  of  the  general  common  law, 
does  not  the  supreme  court  of  each  state  declare  that  rule  rea- 
sonable or  unreasonable,  according  to  its  own  view  of  the  prin- 
ciples of  the  common  law  applied  to  that  rule?    It  would  seem 
that  to  state  the  question  is  to  answer  it    That  exactly,  that 
precisely,  neither  n^ore  nor  less  than  that,  is  the  question  involved 
in  this  case,  treating  the  action  as  ex  contractu.    It  would  put  this 
state  in  a  most  extraordinary  attitude  if  it  had  to  follow  the  in- 
terpretations of  the  principles  of  the  common  law  as  announced 
by  the  courts  of  forty-four  other  states.    On  the  very  same  state 
of  facts  as  to  whether  a  rule  of  the  telegraph  company  was  rea- 
sonable, we  would  have  to  hold  one  way  in  cases  arising  in  those 
states  holding  it  unreasonable,  and  another  way  in  cases  arising 
in  states  holding  it  was  held  reasonable.    Bndless  confusion  would 
be  the  inevitable  result  of  any  such  abdication  of  judicial  power 
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on  the  part  of  this  court.  Of  course,  if  a  contract  made  In  an- 
other state  is  made  by  virtue  of  a  statute  of  that  state,  the  stat- 
ute making  such  a  contract  valid,  and  the  supreme  court  of  tliat 
state  construing  it  as  valid  under  that  statute,  the  courts  of  every 
other  state  whose  positive  law  or  public  policy  is  not  violated  by 
that  statute  will  treat  such  contract  as  valid.  That  is  an  ele- 
mentary principle  thoroughly  recognized  everywhere.  But  that  is 
not  this  case.  This  statute  did  not  prescribe  this  rule.  It  did  not 
say  that  a  telegraph  company  might  provide  against  liability  in 
case  of  unrepeated  messages;  it  did  not  furnish  any  test  by  which 
to  decide  upon  the  reasonableness  of  such  rule;  it  simply  said  the' 
company  might  make  rules,  leaving  the  court  to  determlne-4i8  it 
did  determine— the  reasonableness  of  the  rules  by  the  well-settled 
principles  of  the  common  law.  It  is  also  to  be  carefully  borne  in 
mind  that  this  court  has  decided  by  necessary  implication  in  two 
cases,  to  wit.  Western  Union  Tel.  Co.  v.  Allen,  66  Miss.  549,  6  9onth. 
461,  and  Alexander  v.  Western  Union  Tel.  Co.,  66  Miss.  161,  14 
Am.  St  Rep.  566,  5  South.  397,  and  dhrectly  in  this  case  in  the 
former  opinion,  that  it  is  not  competent  for  the  telegraph  com- 
pany to  adopt  this  rule,  since  it  is  nothing  else  than  an  effort  to 
contract  against  the  consequences  of  its  own  negligence.  •  •  .  • 

"This  stipulation,  being  one  clearly  violative  of  our  public  policy 
on  this  subject,  as  manifested  both  by  Judicial  decisions  and  con- 
stitutional declaration,  ought  never  to  be  upheld  by  this  court,  ex- 
cept in  the  single  case  of  a  contract  made  valid  by  the  terms  of  a 
statute,  which  statute  has  been  approved  by  the  supreme  court  <tf 
the  state.    Such  was  the  recent  case  of  Kendrlck  v.  Kyle,  78  Hiss. 

278,  28  South.  951 

**The  doctrine  is  put  with  great  clearness  In  the  learned  note 
to  Gist  V.  Telegraph  Co.,  55  Am.  St  Rep.  775,  where  it  Is  said:  'But 
the  rule  is  subject  to  the  exception  that  no  nation  or  state  is  boond 
to  recognize  or  enforce  contracts  made  elsewhere  which  are  in- 
jurious to  its  own  citizens  or  subjects.  The  enf<Hrcement  by  one 
nation  or  state  of  contracts  made  under  the  laws  of  another  rests 
on  a  principle  of  comity  which  cannot  be  so  far  extended  as  to 
violate  the  public  policy  or  positive  legislation  of  the  former.'  .... 
•The  courts  of  this  state,  and  of  other  states,  and  of  the  United 
States,  would  follow  the  courts  of  another  state  in  the  constmc- 
tlon  of  its  statute  law.  But  the  courts  of  this  state  will  follow 
its  own  precedents  in  the  expounding  of  the  general  conunon  law 
applicable  to  commercial  transactions,  and  so  it  has  repeatedly 
held:  Faulkner  v.  Hart,  82  N.  Y.  413,  87  Am.  Rep.  574;  Swift  ▼. 
Tyson,  16  Pet  1;  Gates  v.  J^ational  Bank,  100  U.  S.  239;  Bay  t. 
Western  Pa.  Natural  Gas  Co.,  188  Pa.  St  676»  21  Am.  St  Rep.  922, 

20  AU.  1065.  .... 

"Independently*  of  this  view,  it  is  also  dear  that  the  aK^dlant 
can  recover  not  only  in  contract,  but  in  tort:  See  Shingleur  v.  West- 
ern Union  TeL  Co.,  72  Miss.  1080,  48  Am.  St  Rep.  604,  18  South.  42& 
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It  also  distinctly  holds  that  the  telegraph  company  Is  liable  In  ca.se 
of  a  cipher  message,  and  cannot  make  a  valid  rule  exempting  itself 
fh>m  liability  in  case  of  an  nnrepeated  message.  These  yiews  are 
reafllrmed.  I  refer  to  the  following  authorities:  Gillls  t.  Western 
Union  TeL  Co.,  61  Vt  461,  15  Am.  St  Rep.  917, 17  Atl.  786;  Pepper  y. 
Western  Union  TeL  Co.,  87  Tenn.  554,  10  Am.  8t  Rep.  699,  11  S.  W. 
783;  Western  Union  Tel.  Co.  ▼.  Short,  63  Ark.  434,  14  8.  W.  649; 
Brown  ▼.  Postal  Tel.  Co.,  Ill  N.  C.  187,  82  Am.  St  Rep.  798,  16  S. 
B.  179;  WertB  ▼.  Western  Union  Tiel.  Co.,  7  Utah,  446,  27  Pac.  172; 
Western  Union  TeL  Co.  y.  Bnbanks,  100  Ky.  691,  66  Am.  St  Rep. 
861,  88  S.  W.  1068.-  

Conflict  of  Laws.— The  law  of  the  place  where  a  contract  is  made 
or  to  be  perf<Nrmed  is  the  law  of  the  contract:  Fidelity  etc  Assn. 
▼.  Harris,  94  Tex.  25,  86  Am.  St  Rep.  818,  67  S.  W.  685;  Smoot  ▼. 
Jndd*  161  Mo.  678,  84  Am.  St.  Rep.  788,  61  8.  W.  854;  Sonthem  Ry. 
Co.  T.  Harrison,  119  Ala.  589,  72  Am.  St  Rep.  986,  24  Sonth.  552. 
When  a  contract  is  partly  to  be  performed  In  the  state  where  made 
and  partly  In  another,  the  law  of  the  former  prevails,  unless  there 
is  manifested  a  clear  Intention  to  the  contrary:  Bartlett  t.  Collins^ 
109  Wis.  477,  85  N.  W.  708,  88  Am.  St  Rep.  928,  and  cases  cited 
In  the  cross-reference  note  thereto.  See  the  discnssioni  of  this 
subject  In  the  monographic  notes  to  McOarry  ▼.  Nicklin,  66  Am. 
8t  Rep.  44-65;  Ford  y.  Bnckeye  etc  Ins.  Oo.»  99  Am.  Dec  668-676^ 
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TAUSSIG  T.  ST.  LOUIS  AND  KIRKWOOD  BAILBOAD 

COMPANY. 

[106  Mo.  28,  66  8.  W.  969.] 

CORPORATIONS— LIABILITY  FOR  SBRYICBS  RECEIVBD. 
A  promise  to  pay  the  reasonable  value  of  seryices  rendered  and 
accepted  may  be  implied  against  corporations  as  against  indlTidoalf 
In  the  same  circumstances,    (p.  675.) 

ATTORNBYS—RECOVBRY  FO.R  SERVICES  RBNDBRED.- 
If  an  attorney  has  rendered  valuable  services  to  one  who  has  re- 
ceived the  benefits  thereof,  a  promise  to  pay  their  reasonable  valne 
Is  presumed,  unless  the  circumstances  show  that  such  services 
were  intended  to  be  gratuitous,    (p.  676.) 

CORPORATIONS-COMPENSATION  TO  DIRECTORS.— The 
directors  of  a  corporation  cannot  recover  ^compensation  for  their 
services  rendered  in  the  line  of  their  duty  as  such,  whether  as 
directors,  officers,  members  of  committees,  or  otherwise,  unless  com- 
pensation for  such  services  is  provided  for  in  its  charter,  or  au- 
thorized by  a  by-law  or  resolution  adopted  before  the  serrices 
were  rendered,    (p.  676.) 

CORPORATIONS-COMPENSATION  OP  OFFICER  AS  AT- 
TORNEY.— ^An  attorney  who  is  also  director,  secretary,  and  treas- 
urer of  a  corporation  may  recover  the  value  of  his  special  personal 
services  rendered  it  strictly  in  the  line  of  his  profession  and  en- 
tirely outside  the  scope  of  any  of  his  official  duties,  if  such  s^vices 
were  rendered  under  such  circumstances  as  to  raise  a  fair  pre- 
sumption that  the  parties  intended  and  understood  they  were  to  be 
paid  for,  or  ought  to  have  so  intended  and  understood,    (p.  677.) 

CORPORATIONS— COMPENSATION  TO  DIRECTORS.-A 
person  who  is  a  director  or  other  officer  in  a  corporation  may  re- 
cover the  reasonable  value  of  necessary  services  rendered  the  cor- 
poration, entirely  outside  the  line  of  his  duties  as  such  officer,  per- 
formed at  the  instance  of  its  officers,  upon  an  implied  prcnnLse 
to  pay  for  such  services,  when  they  are  rendered  under  such  cir- 
cumstances as  to  raise  a  fair  presumption  that  it  was  intended 
and  understood,  or  should  have  been,  that  they  were  to  be  paid 
for.    (p.  677.) 
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CORPORATIONS-COMPENSATION  TO  INCORPORATOR 
AS  ATTORNBY.— If  persona  about  to  form  a  corporation  authorize 
acts  to  be  done  In  furtherance  of  their  object  by  one  of  their  num- 
ber, who  is  an  attorney,  with  the  understanding  that  he  shall  be 
compensated,  and  such  acts  are  necessary  to  the  organization  and 
its  objects  and  are  accepted  by  the  corporation  and  the  benefits 
enjoyed,  they  must  be  compensated,    (p.  680.) 

Bishop  &  Cobbs^  A.  E.  Hausman^  and  0.  W.  Taussig^  for  the 
appellant 

A.  N.  Edwards^  Dawson  &  Gawin^  and  L.  Wilcox,  for  the 
respondent. 


BBACE^  P.  J.  The  plaintiff  is  an  attorney  at  law,  and 
this  action  is  to  recover  the  sum  of  four  thousand  five  hundred 
dollars  and  interest,  for  professional  services  rendered  the  de- 
fendant from  September  1,  1893,  until  June,  1896.  The  de- 
fendant was  incorporated  about  September  12,  1893.  The 
plaintiff  was  one  of  its  incorporators.  On  its  organization  he 
became  its  secretary  and  treasurer,  and  one  of  its  directors, 
and  so  continued  to  be  during  the  period  of  the  rendition  of  the 
services  thereafter  charged  for.  At  the  close  of  the  plaintiff's 
evidence  the  court  gave  an  instruction  that  upon  the  law  and 
evidence  the  plaintiff  could  not  recover.  Thereupon  he  took 
a  nonsuit  with  leave,  and  his  motion  to  set  the  same  aside  hav- 
ing been  overruled,  he  appeals. 

It  clearly  appeared  from  the  evidence  that  the  services 
were  rendered,  that  they  were  professional  services,  that  they 
were  of  the  value  charged  therefor,  that  they  were  performed 
at  the  instance  of  the  general  manager  and  directors,  and  the 
benefits  thereof  accepted  by  the  corporation;  and  from  the  rec- 
ord, that  a  recovery  was  denied  him  on  the  ground  that  his 
emplojTnent  was  not  evidenced  by  any  formal  recorded  action 
of  the  board  of  directors  fixing  compensation  for  such  ser- 
vices. The  crucial  question  in  the  case  is  whether  a  promise 
to  pay  the  reasonable  value  of  such  services  may  be  implied 
in  his  favor,  he  being  a  director  of  the  corporation  at  the  time. 

1.  It  is  well-settled  law  in  this  state  that  the  acts  of  a  cor- 
poration may  be  proved  in-  the  same  manner  as  the  acts  of  in- 
dividuals, and  that  a  promise  to  pay  the  reasonable  value  of  ®* 
services  rendered  and  accepted  may  be  implied  against  corpora- 
tions as  against  individuals  in  the  same  circumstances:  South- 
em  Hotel  Co.  V.  Newman,  30  Mo.  118;  Western  Bank  of 
Missouri  V.  Qilstrap,  45  Mo.  419 ;  Preston  y.  Missouri  etc.  Lead 
Co.,  61  Mo.  43;  Kiley  t.  Porsee,  67  Mo.  390;  Southgate  v. 
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Atlantic  etc.  B.  B.  Co.,  ©1  Mo.  89;  First  Nat.  Bank  of  Spring- 
field  V.  Fricke,  76  Mo.  178,  42  Am.  Bep.  397;  Maupin  ▼.  Vir- 
ginia Lead  Min.  Co.,  78  Mo.  M;  Holmes  v.  Board  of  Trade  of 
Kansas  City,  81  Mo.  137;  Washington  Sav.  Bank  y.  ButcherB* 
etc.  Bank,  107  Mo.  133,  28  Am.  St.  Bep.  405, 17  S.  W.  644. 

2.  It  is  also  well-settled  law  that  when  a  lawyer  has  ren- 
dered valuable  services  to  another  person,  the  benefits  of  which 
have  been  accepted  by  him,  a  promise  to  pay  the  reasonable 
value  of  such  services  will  be  presumed  against  such  other  per- 
son, unless  the  circumstances  show  that  the  services  were  in- 
tended to  be  gratuitous:  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
437.  And  this  court  has  held  that  a  jury  knows  more  about 
the  value  of  such  services  than  anybody  else:  Cosgrove  v. 
Leonard,  134  Mo.  419,  83  S.  W.  777,  35  S.  W.  1137. 

3.  But  it  is  also  well-settled  law  that  the  directors  of  a  cor- 
poration cannot  recover  compensation  for  their  services  when 
rendered  in  the  line  of  their  duty  as  such,  whether  eo  nomine 
as  directors,  ofiScers,  members  of  committees,  or  otherwise^  un- 
less compensation  for  such  services  is  provided  for  in  its  charter 
or  authorized  by  a  by-law  or  resolution  of  the  board  of  di- 
rectors before  the  services  are  rendered:  17  Am.  &  Eng.  Ency. 
of  Law,  Ist  ed.,  p.  119,  sec.  6,  and  cases  cited  in  note  3 ;  Martin- 
dale  V.  Wilson-Cass  Co.,  134  Pa.  St  348,  19  Am.  St  Bep.  706, 
19  Atl.  680;  Loan  Assn.  v.  Stonemetz,  29  Pa.  St.  634;  Hodges 
V.  Butland  etc.  B.  B.  Co.,  29  Vt  220 ;  Bockf  ord  etc.  B.  B.  Co. 
V.  Sage,  66  111.  328,  16  Am.  Bep.  687;  Taylor  on  Private  Cor- 
porations, 4th  ed.,  sec.  646;  1  Morawetz  on  Private  Corpora- 
tions, 2d  ed.,  sec.  608;  Beach  v.  Stouffer,  84  Mo.  App.  395; 
Bemmers  v.  Seky,  70  Mo.  App.  364;  Bose  v.  Eclipse  Carbonat- 
ing  Co.,  60  Mo.  App.  28;  Pfeifler  v.  Lansberg  Brake  Co.,  44 
Mo.  App.  69 ;  •*  Besch  v.  Western  Carrii^e  Mfg.  Co.,  36  Mo. 
App.  333 ;  Bennett  v.  St  Louis  Car  Boofing  Co.,  19  Mo.  App. 
349.  • 

Generally,  in  these  cases,  the  director  was  seeking  to  recorer 
salary  or  compensation  for  services  as  a  director,  manager, 
officer,  committeeman,  or  for  other  like  services  nearly  or  re- 
motely incident  to  his  duties  as  a  director,  when  no  compensa- 
tion had  been  provided  therefor  by  formal  action  of  the  board, 
and  under  this  rule  a  recovery  was  denied.  In  some  of  these 
and  other  like  cases  dicta  may  be  found  broad  enough  to  sap- 
port  the  ruling  of  the  trial  court  in  this  case,  and  in  wmt, 
perhaps,  the  judgment  on  the  facts  may  be  said  to  give  it  eap- 
port.  But  for  authoritative  precedents  for  a  correct  ruling  en 
the  facts  of  this  case,  we  will  have  to  look  elsewhere. 


Dec.  1901.]    Taubsio  v.  St.  Louis  etc.  R«  R.  Ca  677 

4.  Here,  fhe  pl^dntifl,  an  attorney  at  law^  who  is  a  director 
of  the  defendant  corporation,  as  also  its  secretary  and  treas- 
nrer,  is  suing  for  the  value  of  services,  not  within  the  scope  of, 
or  incident  to,  the  duties  of  any  of  those  official  positions  or 
relations,  but  for  special  personal  services  strictly  in  the  line 
of  his  profession^  and  entirely  outside  of  the  line  or  scope  of 
any  of  his  official  duties.  And  the  question  is.  What  is  the 
rule  in  such  case?  The  rule  applicable  to  such  a  case;,  to  be 
deduced  from  the  modem  and  best  considered  cases,  is;  we 
think,  that  a  party,  although  a  director  or  other  officer  of  a 
corporation,  may  recover  the  reasonable  value  of  necessary 
services  rendered  to  a  corporation,  entirely  outside  otf  the  line 
and  scope  of  his  duties  as  such  director  or  officer,  performed 
at  the  instance  of  its  officers,  whose  powers  are  of  a  general 
character,  upon  an  implied  promise  to  pay  for  such  services, 
when  they  were  rendered  under  such  circumstances  as  to  raise 
a  fair  presumption  that  the  parties  intended  and  understood) 
they  were  to  be  paid  for  or  ought  to  have  so  intended  and  un* 
derstood:  Fitzgerald  Construction  Co.  v.  Fitzgerald,  137  XJ.  S. 
98,  11  Sup.  Ct  Rep.  36;  Pew  v.  Gloucester  Nat  Bank,  130^ 
Mass.  891;  Bassett  v.  Fairchild,  132  Cal.  637,  64  Pac.  1082;; 
National  Loan  Inv.  Co.  v.  RocMand  Co.,  94  Fed.  335 ;  Brown 
V.  »  Republican  Mountain  SUver  Mines,  17  Colo.  421,  30 
Pac.  66 ;  Greensboro  etc.  Co.  v.  Stratton,  120  Ind.  296,  22  N. 
E.  247 ;  Santa  Clara  Min.  Assn.  v.  Meredith,  49  Md.  389,  33 
Am.  Rep.  264;  Rogers  v.  Hastings  etc.  Ry.  Co.,  22  Minn.  25; 
Shackleford  v.  New  Orleans  etc.  R.  R.  Co.,  37  Miss.  202;  Chan* 
dler  V.  Monmouth  Bank,  13  N.  J.  L.  255 ;  Cheeney  v.  Lafayette 
etc.  R.  R.  Co.,  68  HI.  570,  18  Am.  Rep.  584;  Citizens'  Nat 
Bank  t.  Elliott,  56  Iowa,  104,  39  Am.  Rep.  167,  7  N.  W.  470. 

In  these  cases,  the  whole  question  is  thoroughly  discussed 
and  many  authorities  cited.  The  rule  and  its  applicability  to 
the  case  in  hand  is  made  manifest  by  the  following  quotations 
from  a  few  of  them: 

In  Fitzgerald  Construction  Co.  ▼.  Fitzgerald,  187  TT.  S.  Ill, 
112, 11  Sup.  Ct.  Rep.  40,  Chief  Justice  Faller  nys:  'The  evi- 
dence tended  to  establish  that  Fitzgerald  acted  as  treasurer  for 
■ome  monihs  in  1886,ttnd  that  while  so  acting  he  went  to  expense 
and  trouble  in  tbe  procuring  of  money  for  the  company,  and 
in  the  discharge  of  ditties  outside  of  those  assigned  to  the  treas* 
nrer  as  such,  as  defined  in  section  6  of  the  by-laws  already 
quoted;  and  that  as  manager  or  superintendent  he  procured 
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right  of  way,  superintended  the  doing  of  the  work,  the  hiring  of 
the  men,  the  subletting  of  the  contracts,  etc.,  which  were  mat- 
ters not  at  all  pertaining  to  his  office  as  director.  The  char- 
acter of  all  these  serviees  placed  them  outside  of  official  duties 
proper.  The  general  rule  is  well  stated  by  Mr.  Justice  Morton 
(since  chief  justice  of  Massachusetts),  in  Pew  y.  First  Nat 
Bank,  130  Mass.  391,  395:  ^A  bank  or  other  corporation  may  be 
bound  by  an  implied  contract  in  the  same  manner  as  an  indi- 
vidual may.  But,  in  any  case,  the  mere  fact  that  valuable  ser- 
vices are  rendered  for  the  benefit  of  a  party  does  not  make  him 
liable  upon  an  implied  promise  to  pay  for  them.  It  often  hap- 
pens that  persons  render  services  for  others  which  all  parties 
understand  to  be  gratuitous.  Thus,  directors  of  banks  and  of 
many  other  corporations  usually  receive  no  compensation.  In 
such  cases,  however  valuable  the  services  may  be,  the  law  does 
not  raise  an  implied  contract  to  pay  by  the  party  who  receives 
the  benefit  of  them.  To  render  such  *•  party  liable  as  a  debt- 
or under  an  implied  promise,  it  must  be  shown,  not  only  that 
the  services  were  valuable,  but  also  that  they  were  rendered 
under  such  circumstances  as  to  raise  the  fair  presumption  that 
the  parties  intended  and  understood  that  they  were  to  be  paid; 
or,  at  least,  that  the  circumstances  were  such  that  a  reasonable 
,  m<an,  in  the  same  situation  with  the  person  who  receives  and  is 
benefited  by  them,  would  and  ought  to  understand  that  com- 
pensation was  to  be  paid  for  them.'  Tested  by  this  rule,  we 
think  that  the  court  fairly  left  it  to  the  jury  to  determine 
whether  Fitzgerald  rendered  services  of  such  a  character  and 
under  such  circumstances  that  he  was  entitled  to  claim  compen- 
sation therefor.  It  could  not  properly  have  been  held,  as  mat- 
ter of  law,  that  he  was  not  so  entitled." 

In  Greensboro  etc.  Co.  v.  Stratton,  120  Ind.  296,  22  N.  E. 
247,  the  supreme  court  of  Indiana,  speaking  by  Olds,  J.,  says: 
'^n  the  case  of  Santa  Clara  Min.  Assn.  v.  Meredith,  49  Md. 
389,  33  Am.  Rep.  264,  the  court  states  the  rule  of  law  to  be  that, 
*if  a  president  or  director  of  a  corporation  renders  services  to 
his  corporation  \^hich  are  not  within  the  scope  of,  and  are  not 
required  of  him  by,  his  duties  as  president  or  director,  but  are 
such  as  are  properly  to  be  performed  by  an  agent,  broker  or  at- 
torney, he  may  recover  compensation  for  such  services  upon  an 
implied  promise/  This,  we  think,  the  tme  rule,  as  supported 
by  the  great  weight  of  authority:  Chandler  v.  Monmouth  Bank, 
13  K  J.  L.  255;  Shackleford  v.  New  Orleans  etc,  37  Miss. 
202;  New  Orleans  etc.  Co.  v.  Brown,  36  La.  Ann.  138^  61  Am. 
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Rep.  5 ;  Cheeney  v.  Lafayette  etc.  R.  R.  Co.,  68  HI.  570, 18  Am. 
Rep.  584;  Henry  v.  Rutland  etc.  R.  R.  Co.,  27  Vt  435;  Polk  y. 
Reynolds,  64  Ind.  449.^' 

In  National  Loan  etc.  Co.  v.  Rockland  Ca,  94  Fed.  338,  San- 
bom,  J.,  says:  "A  thoughtful  and  deliberate  consideration  of 
this  entire  question,  and  an  extended  consideration  of  the 
authorities  upon  it,  has  led  to  the  conclusion  that  this  i%  Hhe 
true  rule.  Officers  of  a  corporation,  who  are  also  directors, 
and  who,  without  any  agreement,  express  or  implied,  with 
the  corporation  or  its  owners,  or  their  representatives,  *'' 
have  voluntarily  rendered  their  ^services,  can  recover  no 
back  pay  or  compensation  therefor;  and  it  is  beyond  the 
powers  of  the  board  of  directors,  after  such  services  are 
rendered,  to  pay  for  them  out  of  the  funds  of  the  corporation, 
or  to  create  a  debt  of  the  corporation  on  account  of  them:  Jones 
v.  Morrison,  31  Minn.  140,  147,  16  N.  W.  854;  Blue  v.  Capital 
Nat.  Bank,  145  Ind.  618,  622,  43  N.  E.'  655 ;  Doe  v.  Northwest- 
em  etc.  Trans.  Co.,  78  Fed.  62,  67 ;  Loan  Assn.  v.  Stonemetz,  29 
Pa.  St.  534;  New  York  etc.  R.  R.  Co.  v.  Ketchum,  27  Conn. 
170;  Manx  Ferry  etc.  Road  Co.  v.  Branegan,  40  Ind.  361,  364. 
But  such  officers  who  have  rendered  their  services  under  an 
agreement,  either  express  or  implied,  with  the  corporation,  its 
owners  or  representatives,  that  they  shall  receive  reasonable, 
but  indefinite,  compensation  therefor,  may  recover  as  much  as 
their  services  are  worth;  and  it  is  not  beyond  the  powers  of 
the  board  of  directors  to  fix  and  pay  reasonable  salaries  to  them 
after  they  have  discharged  the  duties  of  their  offices:  Missouri 
River  Co.  v.  Richards,  8  Kan.  101;  Rogers  v.  Hastings  etc.  Ry. 
Co.,  22  Minn.  25,  27 ;  St  Louis  etc.  Ry.  Co.  v.  Tieraan,  37  Kan. 
606, 15  Pac.  544,  653;  Stewart  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed. 
736,  739;  Rosborough  v.  Shasta  River  Canal  Co.,  22  Cal.  557, 
662." 

Interesting  discussions  of  this  question  may  be  found  in 
flome  of  the  other  cases  cited,  especially  in  the  very  recent  case 
(1901)  of  Bassett  v.  Fairchild,  132  Cal.  637,  64  Pac.  1082.  But 
sufficient  has  been  said  to  show  the  rule,  its  extent,  scope  and 
bearing,  and  it  seems  only  necessary  to  add  that  in  this  state 
it  is  also  somewhat  reinforced  by  our  statute  which  provides 
that  "parol  contracts  may  be  binding  upon  corporations  if  made 
by  an  agent  duly  authorized  by  a  corporate  vote,  or  under  the 
general  regulations  of  the  corporation;  and  contracts  may  be 
implied  on  the  part  of  such  corporations  from  their  corporate 
acts,  or  those  of  an  agent  whose  powers  are  of  a  general  char- 
acter'': Rev.  Stats.  1899,  sec.  974. 
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Applying  this  rale  to  the  case  in  hand,  we  must  hold  that 
the  trial  court  erred  in  sustaining  the  demurrer  to  the  eyidence. 

^  5.  Thus  far  the  case  has  been  consideTed  as  if  the  plain- 
tiff's charges  were  sjl  for  serrices  rendered  the  defendant  after 
its  incorporation,  but,  in  fact,  the  first  item  in  the  account  is 
for  ^Hhe  preparation  of  articles  of  incorporation  and  serrices 
in  connection  with  procuring  incorporation^'  and  the  question 
remains.  What  is  the  rule  in  regard  to  that  charge?  That  for 
such  serrices  the  plaintiff  may  recover  upon  an  implied  prom- 
ise to  pay  their  reasonable  value  is  also  sustained  by  the  weight 
of  authority,  unless  the  understanding  was  that  they  were  to 
be  gratuitous:  Hall  v.  Vermont  etc.  B.  E,  Co.,  28  VL  401;  Low 
V.  Connecticut  etc.  E.  R  Co.,  45  N.  H.  370 ;  Low  v.  Connecticut 
etc.  B.  B.  Co.,  46  N.  H.  284;  Bell's  Gap  B.  E.  Co.  v.  Christy,  79 
Pa.  St.  54,  21  Am.  Bep.  39 ;  Little  Bock  etc.  B.  B.  Co.  t.  Perryr 
37  Ark.  164,  191 ;  Perry  v.  Little  Bock  etc.  B.  B.  Co.,  44  Aric. 
383;  Morton  v.  Hamilton  College,  100  Ky.  281,  38  S.  W.  1; 
Freeman  Imp.  Co.  y.  Osborn,  14  Colo.  App.  488,  50  Pac,  730. 
The  rule  is  well  stated  in  the  syllabus  to  the  Pennsylvania  case 
as  follows:  ''When  a  number  of  persons  not  incorporated  but 
associated  for  a  common  object,  intending  to  procure  a  charter, 
authorize  acts  to  be  done  in  furtherance  of  their  object  by  one 
of  their  number,  with  the  understanding  that  he  should  be  com- 
pensated, if  such  acts  were  necessary  to  the  organization  and 
its  objects,  and  are  accepted  by  the  corporation  and  the  bene- 
fits enjoyed,  they  must  be  taken  cum  onere  and  be  compensated 
for.'' 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  circuit  court  must  be  reversed  and  the  cause  remanded  to 
that  court,  with  directions  to  set  aside  the  nonsuit,  and  to  pro- 
ceed with  the  trial  of  the  cause  in  accordance  with  the  yiewi 
expressed  in  this  opinion* 

All  concur. 


The  Offloen  of  a  Corporation  cannot  reooyer  on  a  Quantmn  memlt 
for  senrlces  rendered  to  the  c<Mrporation  as  such  officerSb  There 
must  be  an  express  contract  for  compensation  f<Mr  sodi  Mrricefl, 
otherwise  no  recovM*7  therefor  can  be  had.  But  for  serrfoea  per* 
formed  by  an  officer  at  the  Instance  and  request  of  the  corpora- 
tion. In  regard  to  matters  outside  the  duties  devolving  upon  him 
by  virtue  of  his  office,  he  Is  entitled  to  compensation  ui>on  a  quan- 
tum meruit:  See  Gmmllsh  v.  O^itral  Imp.  Oow,  88  W.  Va.  880, 
46  Am.  8t  Rep.  872,  18  8.  B.  456;  Wood  v.  Lost  Lake  Mfg.  Go.,  28 
Or.  20,  87  Am.  8t  Rep.  661,  28  Pac.  848;  Biartlndale  v  Wllscm-Oaas 
Go.,  184  Pa.  St  848,  19  Am.  St  Rep.  706,  19  AtL  680;  Ten  Byck  v. 
Pontlac  ete.  R.  R.  Go.,  74  Mich.  226,  16  Am.  St  Rep.  688,  41  N.  W* 
906. 
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Promoten  of  a  Corporation  are  entitled  to  compensation,  on  an 
implied  contract,  for  services  rendered  in  the  formation  of  the  cor- 
poration: Farmers'  Bank  y.  Smith,  105  Ky.  816,  88  Am.  St  Rep. 
341,  49  S.  W.  810.  But  see  Weatherford  etc  Ry.  Co.  v.  Granger, 
86  Tex.  850,  40  Am.  St  Rep.  837,  24  S.  W.  795;  and  consult  the 
monographic  note  to  Pittsburg  Mln.  Go.  ▼.  Spooner,  17  Am.  St  Rep. 
161-168. 

An.  Attorney  Is  entitled  to  such  reasonable  fee,  under  an  implied 
contract  as  his  services  are  worth,  when  the  amount  of  compensa- 
tion has  not  been  fixed  by  contract:  Blmore  v.  Johnson,  143  IIL 
513,  36  Am.  St  Rep.  401,  32  N.  E.  413.  If  the  mayor  of  a  city,  who 
Is  a  lawyer  by  profession,  is  employed  to  defend  a  suit  against  the 
city,  he  can  recover  the  value  of  his  services:  Mayor  etc  it  Niles  t* 
Mux^,  33  Mich.  61,  20  Am.  Rep.  67a 


STATE  v.  NELSON. 

[166  Mo.  191,  65  S.  W.  749.] 

BTIDBNOB-RES  GESTAE  IN  HOMICIDE  OASBS.-A 
PREVIOUS  DIFFICULTY  BETWEEN  THE  DEFENDANT  AND 
THE  DECEASED,  taking  place  about  six  hours  prior  to  the  killing, 
and  which  difficulty  was  renewed  as  soon  as  they  met  must  be 
regarded  as  part  of  the  res  gestae,  and  evidence  thereof  admitted 
on  the  part  of  the  slayer.  In  such  a  case  the  whole  transaction, 
what  was  done  and  said  by  both,  and  all  the  details,  are  admis- 
sible to  throw  light  upon  the  guilt  or  innocence  of  the  defendant 
and  in  explanation  of  his  subsequent  conduct    (p.  687.) 

APPEAL  AND  ERROR.-ERROR  IS  PRESUMABLY  HURT- 
FUL  to  the  party  against  whom  it  is  committed,  and  it  devolves 
upon  the  opposite  party  to  show  that  it  was  harmless,    (p.  687.) 

HOMICIDE-EVIDENCE  OF  PREVIOUS  DIFFICULTY- 
CUMULATIVE  EVIDENCE.— If,  in  a  homicide  case,  the  only  evi- 
dence in  favor  of  the  accused  in  regard  to  a  previous  quarrel  be- 
tween him  and  the  deceased  forming  part  of  the  res  gestae  is  a 
deposition  of  one  of  the  accused's  witnesses,  and  the  testimony  of 
an  opium  eater,  it  is  errcnr  to  exclude  the  testimony  of  other  eye- 
witnesaes,  even  if  it  is  in  part  cumulative,    (p.  689.) 

HOMICIDE.— EVIDENCE  OF  PREVIOUS  DIFFICULTIES 
between  the  deceased  and  others,  at  which  defendant  accused  of 
murder  was  not  present  and  in  which  he  took  no  part  is  irrelevant 
amd  inadmissible,    (p.  689.) 

JURORS— REFUSAL  TO  TAKE  OATH.— If  a  Juror  states 
that  he  is  opposed  to  capital  punishment  but  if  he  **took  the  oath" 
would  follow  it  And  when  ordered  to  stand  up  and  be  sworn  with 
the  rest  of  the  Jury  remains  seated  and  makes  inquiry  if  the  case 
is  not  a  murder  trial,  and,  on  being  informed  that  it  is,  refuses  **to 
take  the  oath,"  but  on  being  again  ordered  to  stand  up  and  raise 
his  hand,  he  complies,  and  the  oath  is  thm  administered  to  the 
jury  as  a  whole,  it  must  be  presumed  on  appeal,  if  the  record  re- 
cites that  the  oath  was  administered  to  the  Jury  as  a  whole,  that 
he  concluded  tbat  it  was  his  duty  to  be  sworn,  and  took  the  oath 
with  a  sense  of  his  responsibility  to  the  state  and  to  the  accused* 
and  thus  became  one  of  the  paneL  (pp.  689^  691.) 
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INSTRUCTIONS  ALREADY  GIVEN  DECLARING  THE 
WHOLE  LAW  of  the  case  upon  the  facts  as  they  appear  in  evi- 
dence need  not  be  again  given,  although  the  requested  instructions 
are  la  themselves  correct    <p.  601.) 

H.  C.  Brady,  A.  0.  Harrison,  and  S.  C.  Price,  for  the  appel- 
lant. 

E.  C.  Crow,  attorney  general,  for  the  state. 

^^  GANTT,  J.  At  the  January  term,  1900,  of  the  criminal 
court  of  Jackson  county,  the  defendant  Tms  indicted  for  mur- 
der in  the  first  degree  of  one  David  Jones. 

The  homicide  occurred  on  January  2, 1900,  at  what  is  known 
as  the  Star  saloon,  on  Union  avenue,  nearly  opposite  the  Union 
sta/tion,  in  Kansas  City,  Missouri.  As  the  indictment  is  in  the 
usual  and  approved  form,  and  is  conceded  to  be  sufficient,  it  is 
deemed  unnecessary  to  reproduce  it  in  full.  The  defendant 
was  duly  arraigned  and  pleaded  not  guilty.  It  appears  he  has 
been  twice  tried.  There  was  a  mistrial  on  the  first  triaL  The 
facts  in  evidence  on  the  last  trial  are  substantially  these: 

The  defendant  was  a  barkeeper  at  the  Star  saloon,  and  the 
deceased,  Jones,  had  also  been  a  barkeeper  in  the  same  saloon 
prior  to  the  homicide,  but  was  not  at  that  time,  but  was  board- 
ing at  the  Adams  House,  a  lodging-house  immediately  above 
the  said  saloon. 

The  evidence  of  the  various  witnesses  is  conflicting.  The 
entrance  to  the  saloon  from  the  street  is  through  a  ticket 
broker's  office  in  front.  Opening  from  this  office  into  the  sa- 
loon are  folding  doors.  Immediately  in  front  of  these  fold- 
ing doors,  about  four  feet  inside  of  the  saloon,  is  a  stationary 
screen  about  five  feet  wide.  The  doorway  into  the  saloon  is 
on  the  left  as  you  go  into  the  office.  On  the  right  side  and  in 
the  rear  of  the  office  is  a  stairway  leading  to  the  hotel  above. 
At  the  fifth  step  of  this  stairway  are  swinging  doors,  which 
when  shut,  close  this  stairway  passage.  About  noon  of  the 
day  of  the  killing.  Captain  Haley,  of  the  Salvation  Army,  with 
Lieutenant  Burke  of  the  police,  went  into  this  ticket  office  to 
see  a  Mr.  Dustin.  The  man  Dustin  was  in'  Kansas  City,  as  he 
testifies,  to  take  treatment  for  the  morphine  habit,  and  Captain 
Haley  wanted  him  to  come  and  stop  at  the  Citadel,  because  he 
thought  the  surroundings  and  influences  there  would  be  better 
than  at  the  Adams  House,  the  hotel  over  this  saloon^  where  he 
was  then  stopping.  Jones,  the  deceased,  was  also  stopping  *•* 
there.  It  appears  that  Dustin  had  been  at  the  Adams  House 
for  some  time,  and  was  a  frequenter  of  the  Star  saloon  and  a 
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liberal  patron  of  the  bar.  He  had  become  acquainted  and 
more  or  less  intimate  with  the  people  about  the  hotel,  ofiSce 
and  saloon.  While  Lieutenant  Burke  was  talking  to  Dustin 
the  defendant  came  and  wanted  to  know  what  the  police  officer 
wanted  with  him,  explaining  that  he  was  a  friend  of  Dustin^ 
and  insisted  that  he^  Dustin,  had  been  well  treated  by  every- 
body there. 

While  these  men  were  talking,  Jones,  the  deceased,  came 
up,  and  remarked  to  some  one  that  it  was  not  necessary  for 
them  to  have  anything  to  do  with  that  "son  of  a  bitch  Nelson/' 
and  Nelson  and  deceased  came  near  having  a  difficulty  at  that 
momeuft  The  conversation  between  Burke,  Haley,  Dustin 
and  Ambs,  the  ticket  broker,  was  continued  at  or  near  the 
swinging  doors  of  the  saloon,  and  deceased  and  defendant  were 
standing  back,  when  suddenly  the  others  became  aware  of  the 
fact  that  the  deceased  and  the  defendant  were  engaged  in  a 
£ght,  and  in  a  few  seconds  they  were  on  the  floor,  with  the  de- 
ceased on  top  of  the  defendant  striking  and  hitting  him,  and 
both  men  were  vary  angry  and  very  belligerent.  Ambs  and 
Haley  and  Burke  interfered  audi  separated  the  men  and  pulled 
Jones  off  of  the  defendant,  and  the  testimony  of  the  defend- 
ant's witnesses  shows  that  at  about  this  time  Jones  threatened 
that  he  would  kill  defendant,  and  the  testimony  for  the  state 
shows  that  as  another  bartender,  Mr.  Ward,  assisted  the  defend- 
ant into  the  rear  of  the  saloon  to  wash  himself,  defendant  said 
he  ought  to  kill  the  deceased. 

The  court  permitted  the  fact  of  this  difficulty  to  be  proven, 
but  excluded  evidence  with  reference  to  the  circumstances 
and  details  of  it.  In  this  fight  defendant  was  knocked  down 
and  beaten  by  deceased,  and  struck  over  the  head,  as  de- 
fendant testifies,  with  a  pair  of  brass  knuckles.  The  deceased 
was  pulled  off  of  defendant  and  they  were  separated.  Jones 
went  up  the  stairs  leading  to  the  Adams  House,  and  it  is  agreed 
^^^  that  defendant  went  to  the  foot  of  the  stairs,  some  say  up 
five  steps,  to  the  folding  doors,  with  a  lemon  squeezer  in  his 
hands.  Defendant  testifies  that  he  went  back  to  the  bar  after 
the  fight,  and  Jones  came  in,  still  threatening,  and  he  picked  up 
the  lemon  squeezer  and  followed  him  out,  Jones  running  up  the 
stairway.  Other  testimony  tends  <to  show  that  Jones  went  up 
the  stairway  without  going  into  the  saloon.  Several  witnesses 
testify  that  after  defendant  and  deceased  had  been  separated, 
deceased  threatened  to  kill  defendant  before  sundown,  repeat- 
ing the  threat  in  other  forms ;  that  this  threat  was  made  in  a 
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loud  voice,  so  that  defendant  oould  haye  heard  it.  There  is 
also  evidence  of  a  previous  threat  hy  the  deceased  against  de- 
fendant, and  that  this  threat  had  been  communicated  to  de- 
fendant. 

After  this  noon  difficulty  defendant  went  to  his  room  on 
Wyandotte  street^  a  half  mile  or  more  away  from  the  Star 
saloon,  and  slept  during  the  afteimoon,  returning  to  the  saloon 
a  few  minutes  before  6  o'clock,  to  go  on  duty  again  at  that 
hour.  When  he  came  into  the  ticket  office  he  was  informed  by 
Ambs  that  Mr.  Dowling  had  told  him  to  pay  him  off  and  that 
his  services  were  no  longer  needed.  Ambs  testifies  that  at  tbi3 
time  defendant  took  his  revolver  out  of  his  overcoat  pocket, 
and  while  holding  it  in  his  hand  said  that  if  the  deceased  did 
not  apologize  for  the  way  he  had  talked  to  him  he  would  kill 
him.  Defendant  testifies  that  having  heard  the  threats  of  de- 
ceased against  him,  he  put  his  revolver  in  his  pocket  after 
going  home  for  the  purpose  of  protecting  himself  against  pos- 
sible assault;  that  Ambs,  when  he  told  him  he  was  discharged, 
asked  for  the  key  which  he  usually  carried  in  his  right-hand 
overcoat  pocket;  that  he  took  out  the  revolver  and  his  handker- 
chief, put  them  in  his  left  hand,  and  searched  with  his  right 
hand  in  his  pocket  for  the  key  and  failed  to  find  it^  but  denies 
making  the  threat  testified  to  by  Ambs. 

Defendant  after  being  paid  off  had  some  conversation  with 
Ambs  to  the  effect  that  he  thought  he  should  have  *••  been 
paid  for  a  week's  work  on  being  discharged  without  notice, 
but  accepted  the  payment  and  invited  Ambs  to  take  a  drink 
with  him.  He  and  Ambs  went  into  the  saloon,  Ambs  taking 
a  cigar  and  defendant  a  drink  of  whisky.  Ambs  went  back 
into  the  ticket  office,  leaving  defendant  still  in  the  saloon. 
After  taking  his  drink,  defendant  came  into  the  ticket  office, 
and  finding  the  key  in  his  right-hand  trouser  pocket,  gave  it  to 
Ambs,  but  Ambs'  testimony  is  that  he  did  not  ask  for  the  key 
at  the  time  he  told  defendant  that  he  was  discharged,  and  only 
spoke  of  it  after  deifendant  came  out  of  the  saloon  following 
the  cigar  and  the  drink. 

Defendant  went  back  into  the  saloon  a  few  minutes  later, 
and  while  standing  near  the  door  deceased  came  into  the  aalocm, 
passed  near  defendant,  made  some  remark  to  the  reporter  and 
went  out.  There  was  no  hostile  demonstration  on  the  part  of 
either  defendant  or  deceased  at  that  time,  although  defendant 
testifies  that  when  he  saw  in  the  mirror  deceased  coming  in,  he 
turned  around  so  as  to  face  him* 
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Shortly  afterward  deceased  came  to  the  door  of  the  sa- 
loon. Ambs  testifies  that  after  going  to  the  door  of  the  saloon^ 
deceased  tamed  back  into  the  office,  and  that  defendant  came 
and  called  him  into  the  office.  Defendant's  testimony  is  that 
upon  seeing  deceased  come  to  the  door  he  went  toward  the  door 
and  met  him  and  they  walked  into  the  saloon  together,  he  hay- 
ing his  right  hand  on  deceased's  shoulder,  and  in  this  way 
walked  toward  the  bar;  that  defendant  said  to  the  deceased, 
''Now,  Daye,  be  a  good  fellow  and  apologize/'  The  deceased 
in  a  yery  angry  manner  said  he  had  nothing  to  apologize  for, 
and  put  his  hand  in  his  pocket  and  assumed  a  yery  threatening 
attitude ;  that  defendant  saw  what  he  thought  to  be  the  butt  of 
a  reyolyer,  and  thinking  deceased  was  about  to  murderously 
assail  him,  he  drew  his  reyolyer  and  fired  the  fatal  shot. 

The  testimony  of  Ward,  the  barkeeper,  is  to  the  effect  that 
defendant  called  the  deceased  into  the  saloon,  drew  his  reyolyer, 
coyering  the  deceased  with  it,  and  told  him  to  apologize  or  he 
^^^  would  kill  him,  and  told  deceased  to  take  his  hands  out  of 
his  pocket,  and  asked  him  what  he  had  in  his  pocket;  that  de- 
ceased threw  up  his  hands,  and  answered  that  he  had  nothing, 
and  said  in  a  mild  way  that  he  had  nothing  to  apologize  for, 
and  that  defendant  then  shot  deceased.  Defendant  also  says 
that  when  he  saw  the  deceased  put  his  hand  in  his  pocket  he 
told  him  to  take  his  hand  out  of  his  pocket,  and  asked  him  what 
he  had,  that  deceased  said  he  had  nothing,  and  that  at  that 
point  he  assumed  the  threatening  attitude  aboye  mentioned. 
After  being  shot  deceased  made  an  exclamation  that  he  was 
shot,  walked  out  of  the  saloon  and  partly  up  the  stairs^  and  was 
carried  the  rest  of  the  way  and  put  in  a  room. 

Defendant  after  the  shooting  went  to  his  room,  told  the 
landlady  that  he  had  had  trouble,  and  went  to  a  coalshed  in  the 
yard,  where  he  was  shortly  after  arrested.  Eyidence  shows 
that  the  woodshed  door  was  locked,  and  that  defendant  made 
no  resistance  to  the  arrest.  Seyeral  witnesses  testified  that 
they  did  not  know  of  deceased's  haying  any  brass  knuckles  and 
that  no  reyolyer  was  found  on  his  person  after  he  died.  The 
testimony  leayes  room  for  some  uncertainty  as  to  whether  or 
not  a  weapon  might  not  haye  been  taken  off  the  body  of  the  de- 
ceased, but  there  is  no  positiye  eyidence  that  he  had  a  weapon 
upon  him. 

The  trial  resulted  in  a  yerdict  of  murder  in  the  second  de- 
gree and  the  punishment  assessed  at  ten  years  in  the  peniten- 
tiary,  and  defendant  appeals.    A  reyersal  of  the  sentence  is 
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Bought  on  numerous  grounds,  many  of  which  it  will  not  be 
necessary  to  examine  critically,  owing  to  the  conclusion  we 
have  reached  in  the  case. 

1.  It  appears  from  the  record  that  after  Dr.  Langsdale  had 
testified  as  to  the  wounds  which  caused  the  death  of  Jones, 
William  Ambs  was  called  in  behalf  of  the  state,  and^  without 
introduction  or  reference  to  a  fight  between  Jones,  the  de- 
ceased, and  the  defendant,  Nelson,  he  was  asked  this  question: 
'^Q.  At  thfe  t<Brmination  of  this  trouble  between  Mr.  Jones  and 
*^*  Nelson  did  you  hear  Mr.  Jones  make  any  threats  toward 
Nelson  r 

Prom  this  witness  and  the  other  witnesses  for  the  state,  the 
counsel  for  defendant  sought  in  yain  to  ascertain  what  was 
the  trouble  between  Jones,  the  deceased,  and  defendant,  how  it 
occurred,  and  who  was  the  aggressor,  and  what,  if  any,  provo- 
cation defendant  had  given  to  bring  on  the  difficulty  in  which, 
from  an  unguarded  answer  of  Ambs,  it  appeared  that  Jones 
had  defendant  down  and  was  pulled  oflf  of  him  by  Walls  and 
Ambs.  The  defendant  insisted  then  that  he  had  the  right  to 
have  the  facts  of  that  difficulty  presented  to  the  jury  in  oidei' 
that  they  might  understand  the  subsequent  conduct  of  the  two 
men,  that  it  was  part  of  the  res  gestae,  but  the  court  ex- 
cluded the  details  save  as  hereinafter  stated,  and  this  action  of 
the  court  in  excluding  these  facts  is  assigned  as  error.  To 
this  contention  the  attorney  general  answers  that  the  details 
of  the  difficulty  and  fight  between  the  deceased  and  defendant, 
about  noon  of  the  day  on  which  the  homicide  occurred,  were 
not  competent,  but  if  there  was  error  in  excluding  them  it 
was  cured  by  admitting  the  evidence  of  Dustin  and  the  depo- 
sition of  Hook  on  behalf  of  defendant. 

From  the  offers  made  and  from  the  deposition  of  Hook 
enough  is  gleaned  to  show  that  on  the  day  of  the  homicide, 
about  noon.  Captain  Haley,  of  the  Salvation  Army,  and  a  po- 
lice officer  had  come  to  the  Star  saloon,  in  which  defendant  waa 
serving  as  a  bartender  that  day,  and  were  endeavoring  to  get 
one  Dustin  to  accompany  them  to  the  Salvation  Army's  Cit- 
adel. That  defendant  rather  resented  the  implication  that 
Dustin  was  not  properly  treated  at  the  Adams  House,  and  was 
inquiring  of  the  officer  and  Captain  Haley  by  what  authority 
they  were  taking  him  away,  when  Jones,  the  deceased,  came 
on  the  scene  and  without  the  slightest  provocation  applied  the 
most  brutal  and  insulting  epithets  to  defendant^  and  struck 
him  a  blow  on  the  forehead  and  threw  him  to  the  floor,  and 
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was  beating  him  when  the  bystanders  pulled  him  off.  As  ^^ 
deceased  left  the  bar-room  after  thna  assaulting  defendant,  he 
again  applied  the  most  revolting  and  insulting  epithets  to  de- 
feiodant  and  threatened  his  life.  Defendant  did  not  meet  or 
see  deceased  after  this  until  a  few  moments  before  the  homicide 
occurred.  He  testified  that  from  the  action  of  deceased  and 
the  demonstration  he  made,  he  thought  deceased  intended  to 
kill  him  and  he  shot  to  protect  himself. 

In  State  v.  Dettmer,  124  Mo.  433,  27  S.  W.  1118,  it  was  said 
by  this  court:  '^The  rule  is  universal  in  its  acceptation  that 
evidence  of  other  crimes,  of  other  fights  between  the  same  par- 
ties, or  between  one  of  them  and  some  stranger,  may  be  re- 
ceived  wherever  and  whenever  such  testimony,  otherwise  in- 
admissible, has  any  tendency  to  elucidate  any  pending  inves- 
tigation or  to  discover  hidden  springs  which  prompted  any 
litigated  step  or  action.^' 

The  defense  in  this  case  was  self-defense.  In  such  cases, 
it  is  settled  law  that  evidence  of  a  previous  quarrel  between 
defendant  and  deceased,  and  of  threats  by  deceased  against  de- 
fendant, whether  communicated  or  not,  is  admissible  for  the 
purpose  of  throwing  light  upon  the  conduct  of  the  deceased 
at  the  time  of  the  encounter,  and  as  affecting  the  reasonable- 
ness of  defendant's  own  conduct,  and  where  there  is  a  conflict 
as  to  who  was  the  aggressor  as  tending  to  show  who  was  the 

After  a  careful  consideration  of  all  the  evidence,  we  are 
clearly  of  the  opinion  that  the  difiiculty  which  took  place  at 
noon  on  the  day  of  the  homicide  and  at  the  last  meeting  of 
deceased  and  defendant  and  only  about  six  hours  prior  to  the 
fatal  shooting,  and  which  was  renewed  as  soon  as  they  met 
again,  was  a  part  of  res  gestae,  and  in  such  a  case  the  whole 
transaction,  what  was  said  and  done  by  both  parties  and  all 
the  details  are  admissible  to  throw  light  upon  the  guilt  or 
innocence  oi  the  defendant,  and  in  explanation  of  his  subse- 
quent conduct,  while  other  previous  difficulties  are  only  ad- 
mitted when  they  have  a  tendency  to  elucidate  the  pending 
*^^  investigation  and  to  show  the  motive,  express  malice  or 
unfriendly  feeling  between  the  parties  without  going  into  the 
details  thereof.  As  the  noon  difficulty  was  a  part  of  the  res 
gestae^  the  court  erred  in  excluding  the  evidence  offered  by 
defendant,  tending  to  prove  deceased  was  the  aggressor,  and 
what  was  said  and  done  at  that  time  by  both  deceased  and  de- 
fendant. 


688  Ahbbican  Statb  Beports^  Vol.  89.    [Missomiy 

The  jury  were  depriyed  of  the  knowledge  of  the  intense 
dislike  which  deceased  clearly  entertained  toward  defendant, 
and  apparently  without  any  cause,  unless  we  can  surmise  that 
he  was  smarting  under  the  fact  that  defendant  was  employed 
in  a  position  which  he  once  held.  But  before  the  jury  could 
properly  measure  the  apprehension  of  danger  which  defendant 
would  naturally  entertain,  they  must  know  of  the  unprovoked 
assault  which  deceased  had  made  on  defendant  when  they  had 
last  met,  only  a  few  hours  previously. 

Defendant  was  entitled  to  have  them  advised  of  the  deadly 
threat  made  by  deceased  against  defendant  at  the  termination 
of  that  difficulty,  so  that  they  might  properly  appreciate  the 
view  which  he  would  take  of  any  hostile  demonstration  made 
by  deceased  when  they  met  that  evening:  State  v.  Sloan,  47 
Mo.  604;  State  v.  Elkins,  63  Mo.  159 ;  State  v.  Hollingsworth, 
156  Mo.  178,  56  S.  W.  1087;  State  v.  Bel  Smith,  164  Mo.  567, 
65  S^  W.  270. 

Having  reached  the  conclusion  that  this  evidence  was  ad- 
missible, we  advance  to  the  proposition  that  no  error  was  com- 
mitted in  excluding  it,  because  the  court  admitted  similar  evi- 
dence in  the  deposition  of  Fred  Hook  and  of  Dustin,  the  opium- 
eater. 

It  is  an  accepted  principle  in  appellate  practice  thai  error 
is  presumptively  hurtful  to  the  party  against  whom  it  is  com- 
mitted, and  it  devolves  upon  the  opposite  party  to  show  that 
the  error  was  harmless.  This  the  state  endeavors  to  show  by 
the  fact  that  the  criminal  court  admitted  the  deposition  of  the 
witness,  Fred  Hook,  taken  at  Seymour,  Iowa,  and  the  testi- 
mony of  Dustin,  who  at  the  time  of  the  difficulty  was  con- 
fessedly '^  being  treated  for  the  opium  habit,  whereas  the  tes* 
timony  excluded  was  that  of  Wall,  a  witness  who  was  present 
in  court  and  of  other  witnesses  present  It  is  unquestionably 
true  that  ordinarily  the  rejection  of  merely  cumulative  evi- 
dence will  not  work  a  reversal  of  a  judgment,  nor  evidence 
which  only  tends  to  establish  a  fact  conceded  by  the  adverse 
party,  but  it  must  be  the  experience  of  every  judge  and  law- 
yer that  the  evidence  of  a  witness,  testifying  in  persMi  in  the 
presence  of  the  court  and  jury  who  may  judge  of  his  credi- 
bility by  his  appearance  and  demeanor  on  the  witness-stand, 
is  of  infinitely  more  value  and  probative  effect  than  the  depo- 
sition of  an  absent  witness  of  whom  the  court  and  jury  know 
absolutely  nothing,  and  of  whose  personality  they  can  form  no 
opinion  by  observing  his  manner  and  appearance.    The  depo- 
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sition  of  a  witness  is  but  a  poor  substitute  for  the  witness 
himself:  State  v.  Howard,  118  Mo.  142,  143,  24  S.  W.  41. 

Neither  do  we  think  that  the  defendant  should  have  been 
restricted  to  the  evidence  of  a  man  addicted  to  the  opium  habit^ 
as  Dustin  confessedly  was,  when  he  had  other  witnesses  pres- 
ent to  testify  to  the  circumstances  of  the  unprovoked  assault  by 
deceased  upon  defendant,  especially  when  the  state  was  per- 
mitted to  show  the  conduct  of  defendant  at  the  close  of  that 
difficulty.  The  rejected  testimony  of  Wall  and  others  we  re- 
gard as  of  vital  importance  to  defendant  who  was  on  trial  for 
his  life,  and  the  admitted  evidence  did  not  supply  it,  and  the 
state  has  not  shown  that  the  error  in  excluding  it  was  harmless. 
It  must  be  borne  in  mind  that  it  was  strongly  controverted  by 
the  state  that  deceased  made  the  threat  attributed  to  him  by 
defendant  as  he  left  the  saloon  after  the  noon  difficulty,  and 
that  a  defendant  testifying  in  his  own  behalf  is  always  more  or 
less  discredited  by  the  very  fact  at  being  the  defendant  on 
trial.  So  that  while  it  is  true,  as  already  said,  that  ordinarily 
the  exclusion  of  cumulative  evidence  will  not  justify  a  reversal, 
this  is  no  iron  rule,  and  when  we  consider  that  outside  of  his 
own  evidence  the  defendant  was  compelled  to  go  to  the  jury 
■^  with  the  testimony  of  Dustin,  the  opium-eater,  and  the 
deposition  of  Hook  to  counteract  the  testimony  of  the  bar- 
keeper and  Ambs  that  deceased  made  no  threats,  and  the 
further  fact  that  the  state  was  allowed  to  show  that  defendant 
pursued  deceased  up  the  steps  at  the  close  of  the  noon  diffi- 
culty, we  think  the  evidence  was  clearly  admissible  even  if  in 
part  cumulative:  State  v.  Murray,  91  Mo.  95,  3  S.  W.  397; 
State  V.  Bailey,  94  Mo.  315,  7  S.  W.  425;  Keenan  v.  People, 
104  111.  385.  In  our  opinion  it  wa?  reversible  error,  under  the 
peculiar  circumstances  of  the  case. 

2.  On  the  other  hand,  we  think  no  error  was  committed 
in  excluding  the  evidence  concerning  the  trouble  on  the  night 
previous,  between  Hockaday,  Jones,  Mrs.  Maltby,  and  Dustin. 
The  defendant  was  not  present  and  had  no  part  or  lot  in  that 
difficulty,  and  it  was  irrelevant  to  the  issue  on  trial. 

3.  Another  assignment  of  error  is  that  the  defendant  was 
tried  by  eleven  jurors  instead  of  twelve.  This  point  is  based 
upon  the  following,  recited  in  the  bill  of  exceptions: 

On  the  voir  dire  examination  of  the  panel,  one  of  the  said 
panel,  Clem  J.  Powell,  was  asked  by  the  prosecuting  attorney: 

''Where  the  law  and  the  evidence  would  justify  or  warrant  a 
verdict  of  murder  in  the  first  de^ee,  would  jou  concur  in  sach 
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a  Terdict,  knowing  the  punishment  to  be  death  by  hanging? 
A.    I  am  opposed  to  capital  punishment/^ 

^^By  the  Court. — ^That  is  not  the  question.  The  question  is, 
if  you  took  the  oath,  would  you  follow  your  oath  or  would 
you  follow  your  convictions?  A.  If  I  took  the  oath  I  would 
follow  my  oath,  but  I  have  not  taken  the  oath  yet.'' 

When  the  jury  was  asked  to  rise  and  be  sworn  to  try  the 
case,  said  Powell  remained  seated.  When  ordered  by  the 
court  to  stand  up  and  be  sworn,  Powell  said:  '^sn't  this  a 
murder  trial?*'  He  was  informed  by  the  court  that  it  was. 
He  then  said:  'T  refuse  to  take  the  oath."  He  was  then  ••^ 
ordered  by  the  court  to  stand  up,  which  he  did,  but  he  did 
not  raise  his  hand.  He  was  ordered  by  the  court  to  raise  his 
hand,  which  he  did.  The  oath  was  then  administered  to  the 
jury  as  a  whole.  To  which  action  of  the  court  in  ordering 
said  Powell  to  be  sworn,  the  defendant  at  the  time  objected 
and  excepted. 

The  question  raised  by  defendant  is  not  whether  the  juror 
was  not  in  fact  competent  to  act  as  a  juryman,  but  was  he  in 
fact  sworn,  notwithstanding  he  stood  up  and  held  up  his  hand 
in  obedience  to  the  direct  command  of  the  judge,  after  having 
positively  refused  to  be  sworn.  In  other  words,  did  this  juror 
take  upon  himself  the  obligation  to  well  and  truly  try  the 
cause  wherein  the  state  was  plaintiff  and  the  defendant  was  de- 
fendant, and  a  true  verdict  render  according  to  the  law  and  the 
evidence^  and  if  he  did  not,  was  he  a  juror  in  the  sense  of 
our  laws. 

That  he  may  have  been  and  was  guilty  of  contumacious 
conduct  and  liable  for  punishment  by  the  court  for  contempt, 
may  be  conceded,  and  still  the  question  which  counsel  for  de- 
fendant propounds  remains  undetermined.  Jf  he  became  a 
juror  under  these  circumstances,  then,  under  the  repeated  ad- 
judications of  this  courts  he  would  not  be  heard  to  discredit 
(by  his  own  afSdavit)  the  verdict  rendered  by  stating  that 
he  took  no  part  in  the  trial  and  refused  to  concur  in  the  ver- 
dict after  he  had  consented  by  his  silence  to  the  verdict  in  the 
presence  of  the  court  and  defendant. 

On  the  other  hand,  if  impressed  with  the  fact  that  he 
was  bound  to  give  a  physical  obedience  to  the  court,  he  might 
have  concluded  he  had  done  all  he  could  by  way  of  protest,  ajid 
still  never  have  taken  upon  lus  conscience  the  conviction  or 
deliverance  of  the  prisoner.  The  situation  is  one  which  foiv 
tunately  rarely  occurs.  Service  upon  a  jury  is  a  duty  whidi 
the  law  devolves  upon  good  citizens^  and  shoidd  neither  be 
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sought  nor  shirked^  but  the  law  recognizes  that  the  opinions 
of  some  men  are  such  as  to  preclude  them  from  finding  a  ver- 
dict *^  of  guilly,  knowing  the  punishment  will  be  death,  and 
therefore  renders  them  incompetent  to  sit  in  capital  cases. 
We  think  the  court  might  well  have  ordered  this  juror  to  stand 
aside  with  a  Tiew  of  giving  the  state  a  juror  who  was  not  op- 
posed to  capital  punishment  In  the  face  of  the  record,  which 
recites  ''the  oath  was  administered  to  the  jury  as  a  whole,^' 
the  presumption  must  be  that  the  juror  concluded  it  was  bis 
duty  to  be  sworn,  and  took  the  oath  with  a  sense  of  his  re- 
sponsibility to  the  state  and  the  defendant,  and  thus  became 
one  of  the  panel. 

4.  We  have  gone  through  all  the  exceptions  to  the  instruc- 
tions, buty  in  our  opinion,  those  given  by  the  court  declared 
the  whole  law  of  the  case  arising  upon  the  facts  in  evidence, 
and  though  some  of  those  offered  by  defendant  were  correct, 
they  but  repeated  the  same  principles  that  the  court  had  an- 
nounced in  its  own,  and  no  error  was  committed  in  refusing^ 
them.  ^ 

It  results  that  the  judgment  must  be  and  is  reversed  be^ 
cause  of  the  exclusion  of  competent  evidence  tendered  by  de- 
fendant, and  rejected  by  the  court. 

Judgment  reversed  and  cause  remanded  for  new 

All  concur. 
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XV.    Uncommunicated  Threats  hy  Deceased. 

a.  Generally. 

b.  XTncommunlcated  Threats  Aocompanied  by  Oommii* 

nicated  Ones. 
e.    Accompanied  by  Hostile  Act. 

d.  XTnaccompanied  by  Hostile  Act. 

e.  To  Show  Who  was  the  Aggressor. 

v.    Bebuttal  of  Evidence  of  Threats. 

L    Threats  must  Bef  er  to  the  Homicide. 

Threats  made  either  by  the  accused  or  the  deceased,  to  be  ad- 
missible in  prosecutions  for  murder,  must  refer  in  some  way  to 
tkhe  opposite  party  to  the  homicide.  In  other  words,  in  order  to 
l)e  admissible  as  evidence,  a  threat  must  indicate  an  intention  to 
take  the  life  of  the  one  threatened:  Stat6  v.  Compagnet,  48  La.  Ann. 
1470,  21  South.  46.  Thus,  on  a  trial  under  an  indictment  for  mur- 
der, general,  indefinite  threats  made  by  the  deceased  the  day  he 
^vas  killed,  not  mentioning  the  defendant,  and  not  shown  to  have 
reference  to  him,  are  inadmissible:  Henson  v.  State,  120  Ala.  310, 
25  South.  28;  Holley  v.  State,  39  Tex.  Gr.  Rep.  301,  46  S.  W.  38. 
A.nd  the  same  rule  applies  to  general  impersonal  threats  made  by 
'tfie  defendant:  Ghiines  v.  State  (Tex.  Gr.  App.),  63  S.  W.  23. 

H.    Threats  by  Defendant,  Generally. 

Itn  prosecutions  for  murder,  threats,  or  statements  in  the  nature 
46f  threats,  made  by  the  defendant  at  or  near  the  time  and  place 
«f  the  homicide,  or  at  the  time  of  a  former  difficulty  forming  part 
of  the  res  gestae,  are  admissible  on  the  part  of  the  prosecution: 
Myers  v.  State,  62  Ala.  609;  Stitt  v.  State,  91  Ala.  10,  24  Am.  St 
Rep.  863,  8  South.  669;  Davis  v.  State,  126  Ala.  44,  28  South.  617; 
Wilson  V.  State,  128  Ala.  17,  29  South.  669;  Dunn  v.  State,  2  Ark. 
229,  36  Am.  Dec.  64;  Trust  v.  Gommonwealth,  19  Ky.  Law  Rep. 
766,  41  8.  W.  766;  Gommonwealth  v.  Madan,  102  Mass.  1;  State 
w.  Rose,  129  N.  G.  676,  40  S.  E.  83;  Self  v.  State,  39  Tex.  Gr.  Rep. 
455,  47  S.  W.  26;  Brown  v.  State  (Tex.  Gr.  Rep.),  65  S.  W.  529. 
In  such  cases  prior  conditional  threats  made  by  the  prisoner  are 
mlso  admissible:  State  v.  Adams,  76  Mo.  356.  It  is  a  universal  rule 
that  in  murder  trials  it  is  competent  for  the  state  to  prove  threats 
anade  by  the  defendant  against  the  life  of  the  deceased  previous 
-to  the  time  of  the  murder:  Myers  v.  State,  62  Ala.  699;  Gluck  v. 
fitate,  40  Ind.  264;  Schoolcraft  v.  People.  117  UL  271,  7  N.  B.  649; 
State  V.  McKlnney,  31  Kan.  670,  8  Pac  866;  Nichols  v.  Gommon- 
wealth, 11  Bush,  676;  State  v.  Guy,  69  Mo.  430;  State  t.  Harrod. 
1102  Mo.  690,  16  S.  W.  373;  Gommonwealth  v.  Grossmire,  166  Fs.  St 
304,  27  AU.  40;  Bryant  v.  State  (Tex.  Gr.  App.),  88  S.  W.  078.  Such 
threats  are  admissible  against  the  defendant,  not  because  they  give 
rise  to  a  presumption  in  law  as  to  guilt,  but  because  from  them,  ia 
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Gonnectloxi  with  other  circumstances  and  on  proof  of  the  corpns 
delicti,  guilt  may  be  logically  inferred:  Painter  v.  People,  147  UK. 
444,  85  N.  B.  04. 

9u  To  Show  Malice  or  Intent.— In  cases  of  homicide,  it  has  aF- 
wayg  been  deemed  competent  to  show  the  conduct  and  feelings  of 
the  accused  toward  his  Tictim,  and  proof  that  he  has  made  pre- 
vious threats  to  kill  the  deceased  has  always  been  received  on  th» 
part  of  the  prosecution  to  show  the  state  of  the  mind  of  the  ae^ 
cused  at  the  time  of  the  homicide,  and  as  bearing  on  his  intent 
to  kill  and  his  malice  against  the  deceased:  Boss  v.  State,  62  Ala. 
224;  Richardson  v.  State  (Ala.),  82  South.  249;  PhUlips  v.  State,  62 
Ark.  119,  84  S.  W.  539;  People  v.  Chaves,  122  Cal.  184,  54  Pac 
506;  MUton  v.  State,  40  Fla.  252,  24  South.  60;  McCoy  v.  People,  lift 
111.  224,  61  N.  B.*777;  State  v.  Moelchen,  58  Iowa,  810,  5  N.  W.  18^» 
State  ▼.  Stackhouse,  24  Kan.  445;  State  v.  Birdwell,  86  La.  AniK. 
869;  State  v.  Pain,  48  La.  Ann.  811,  19  South.  188;  Commonwealth 
V.  Holmes,  157  Mass.  238,  84  Am.  St  Rep.  270,  32  S.  B.  6;  La  Beau  v. 
People,  34  N.  Y.  223,  affirming  S.  C,  83  How.  Pr.  66;  People  v.  Jonea^ 
99  N.  T.  667,  2  N.  B.  49;  Stewart  v.  State,  1  Ohio  St  66;  Howard  ▼» 
State,  25  Tex.  App.  686,  8  S.  W.  929;  HaU  v.  State,  81  Tex.  Cr.  Repk. 
565,  21  S.  W.  368.  Threats  made  by  the  accused  a  few  moments  be- 
fore the  homicide  that  he  "would  kill  somebody  before  twenty-four 
hours"  are  admissible  in  evidence  to  show  malice  prepense,  to  convict 
the  prisoner  of  murder  in  the  first  degree,  although  they  were  not 
expressly  directed  to  the  deceased,  but  were  communicated  to  himr 
Hopkins  ▼.  Commonwealth,  50  Pa.  St  9,  88  Am.  Dec.  518.  In  sup- 
port  of  a  charge  of  murder,  evidence  may  be  introduced  to  show 
that  on  several  occasions  previous  to  the  homicide  the  defendant 
threatened  and  attempted  to  kill  the  deceased.  Such  evidence  i» 
admissible,  not  simply  for  the  purpose  of  showing  intent  but  gen- 
erally in  support  of  the  charge  of  deliberate  murder,  as  it  equallj^ 
proves  deliberation  and  intent:  State  v.  Nugent  71  Mo.  186. 

If  a  person  makes  a  threat  that  he  will  use  a  revolver  upon  an- 
other, whom  he  supposes  to  be  a  constable,  if  he  attempts  his  ar- 
rest thus  showing  a  purpose  to  resist  arrest  by  any  officer,  sucl» 
threat  is  competent  evidence  against  him  for  the  subsequent  kill- 
ing of  a  constable  while  attempting  to  arrest  him,  as  it  tends  t» 
show  malice  and  an  evil  intention  on  his  part  and  to  give  char- 
acter to  his  act  in  killing  the  deceased,  whether  the  latter  knew^ 
of  the  threats  or  not:  Palmer  v.  People,  138  111.  857,  32  Am,  St. 
Rep.  146,  28  N.  B.  130. 

A  threat  by  the  accused  against  the  deceased  is  competent  al- 
though it  does  not  appear  that  the  threat  was  communicated,  and 
the  length  of  time  between  the  threat  and  the  homicide  does  not 
destroy  the  competency  of  the  evidence,  though  it  may  weaken  lt» 
effect:  Babcock  v.  People,  13  Colo.  516»  22  Pac  817;  Hall  y.  States 
81  Tex.  Cr.  Rep»  565,  21  S.  W.  368. 
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b.  Indefinite  Threats.— It  is  a  general  rnle  that  threats  made 
by  the  defendant  accused  of  murder  to  kill  or  injure  "someone"  not 
definitely  designated,  especially  when  made  shortly  before  the  com- 
mission of  the  crime  to  which  they  may  be  construed  to  haye  refer- 
ence, are  admissible  In  connection  with  other  explanatory  circum- 
stances on  proof  of  the  corpus  dellctL  It  is,  however,  a  matter  of 
mere  inference  whether  the  deceased  came  within  the  scope  of 
these  threats,  and  their  weight  or  probative  force  is  a  question  for 
the  jury  alone:  Ford  v.  State,  71  Ala.  885;  Jones  v.  State,  76  Ala. 
8;  CaddeU  ▼.  State,  129  Ala.  63,  80  South.  76;  Moore  y.  Pec^le,  26 
Cola  213,  57  Pac.  857;  State  ▼.  Hoyt,  47  Conn.  518,  36  Am.  Bepu  89; 
Harris  ▼.  State,  109  6a.  280,  84  S.  B.  583;  State  v.  Pierce,  90  Iowa* 
506,  58  N.  W.  891;  State  y.  Windahl,  95  Iowa,  470,  64  N.  W.  420; 
Commonwealth  v.  Matthews,  89  Ky.  287,  12  S.  W.  333;  Harris  v. 
State,  72  Miss.  99,  16  South.  360;  State  y.  Harlan,  130  Mo.  881,  32 
8.  W.  997;  State  y.  Hymer,  15  Nev.  50;  Benedict  v.  State,  14  Wis. 
423. 

In  Texas  the  courts  refuse  to  enforce  this  rule,  and  maintain  that 
in  murder  trials  general  threats  made  by  the  defendant,  not  di- 
rected by  name  to  the  individual  killed,  and  not  shown  by  other 
evidence  as  having  been  directed  toward  him  or  having  embraced 
falm,  are  inadmissible:  Holley  v.  State,  39  Tex.  Or.  Rep.  301,  46 
8.  W.  39.  Hence,  a  threat  by  the  defendant  on  the  day  of  the 
murder  that  he  was  going  to  shoot  somebody,  or  that  if  they  fooled 
with  him  he  was  going  to  kill  the  whole  outfit,  is  inadmissible,  as 
being  too  general  and  indefinite:  Hall  v.  State  (Tex.  Cr.  Rep.),  64 
S.  W.  248.  But  even  in  that  state  it  is  not  necessary.  In  CHrder  to 
render  the  threat  admissible,  that  it  should  be  directed  against  any 
particular  person,  if  the  facts  and  circumstances  tend  to  point  out 
the  person  against  whom  such  threat  is  directed.  Nor  is  it  neces- 
sary to  name  the  threatened  person  when  the  evidence  makes  it 
clear  that  the  deceased  was  the  person  intended:  Hardy  v.  State, 
31  Tex.  Cr.  Rep.  289,  20  S.  W.  561;  Mathls  v.  State,  34  Tex.  Cr. 
Rep.  39,  28  S.  W.  817. 

Indefinite  threats  by  the  defendant  to  kill  someone  not  specified 
by  name  or  other  means  of  identification,  made  shortly  before  the  * 
homicide,  ire  generally  admissible  to  show  the  intent  of  the  ac- 
cused: Hodge  V.  State,  26  Fla.  11,  7  South.  593;  Read  v.  State,  2 
Ind.  438.  And  general  threats  of  the  defetidant  of  his  intention 
to  kill  or  injure  someone  are  competent  to  establish  general  malice, 
although  the  threats  may  have  reference  to  no  particular  p^son: 
Brooks  V.  Commonwealth,  100  Ky.  194,  37  S.  W.  1043;  Williams  y. 
Commonwealth  (Ky.),  52  S.  W.  843;  Muscoe  y.  Commonwealth, 
87  Va.  460,  12  S.  E.  790;  Snodgrass  y.  Commonwealtti,  89  Va.  67A, 
17  S.  B.  238. 

If  the  deceased  was  killed  while  attempting,  in  the  discharge  of 
his  duty  as  a  policeman,  to  arrest  the  defendant,  evidence  <^  tiueati 
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by  the  latter,  that  he  would  kill  or  be  killed  before  he  would  go 
to  the  workhouse,  is  admissible  to  show  his  animus:  Quinn  y.  Com- 
monwealth, 23  Ky.  Law  Rep.  1302,  63  8.  W.  792. 

It  is  competent  to  prove  a  broad  threat  made  by  the  defendant* 
who  was  the  uncle  of  the  deceased,  during  the  year  in  which  the 
homicide  was  committed,  ''that  he  would  wipe  out  the  whole 
family  [mentioning  the  family  name]  and  then  shoot  himself,  and 
that  would  end  the  program";  and  it  is  for  the  Jury  to  determine 
whether  the  deceased  was  included  in  such  threat:  People  y.  Gross, 
123  Cal.  389,  55  Pac.  1054. 

Evidence  that  on  a  former  occasion  defendant  repelled  a  bare 
trespass  by  another  and  threatened  to  kill  all  future  trespassers  is 
admissible  on  the  part  of  the  state  to  show  the  intent  and  object  of 
the  defendant  in  being  upon  the  premises  armed  as  he  was  at  the 
time  of  the  murder:  State  v.  Donyes,  14  Mont  70,  36  Pae  455. 

e.  Bemoteness  of  Threats  made  bx  the  defendant,  firom  the  time 
of  the  killing,  if  directed  at  the  deceased,  does  not  affect  their  com> 
potency  and  admissibility  against  the  accused,  but  only  goes  to  their 
weight  with  the  Jury.  Threats  made  by  the  accused  against  the 
deceased  at  one  or  different  times  long  prior  or  near  to  the  time 
of  the  killing  are  admissible  against  him  as  tending  to  show  malice 
In  his  feelings  toward  the  deceased,  though  such  threats  are  not 
connected  with  the  killing.  Their  probative  force  depends  upon  the 
circumstances  under  which  they  were  made,  their  repetition,  the 
lapse  of  time  intervening  between  them  and  the  killing,  whether 
they  were  absolute  or  conditional,  whether  there  was  opportunity 
for  carrying  them  into  execution,  and  other  similar  considerations 
which  affect  their  weight  but  not  their  admissibility:  Redd  v.  State, 
68  Ala.  492.  Declarations  of  a  defendant,  in  the  nature  of  threats 
against  the  deceased  before  the  alleged  murder  are  admissible  in 
proof  of  malice,  no  matter  how  remote.  Their  weight  as  evidence, 
however,  depends  ui>on  their  nearness  or  remoteness  in  time  to  the 
homicide  and  the  intervening  conduct  of  the  accused:  Casat  v.  State, 
40  Ark.  511.  As  sustaining  this  rule  that  remote  threats  made  by 
the  defendant  against  the  deceased  are  always  admissible,  and  that 
their  remoteness  in  time  prior  to  the  homicide  goes  to  their  weight, 
and  not  to  their  competency  as  evidence,  the  cases  are  many  and 
uniform:  Marler  v.  State,  68  Ala.  580;  Henderson  v.  State,  70  Ala. 
23,  45  Am.  Rep.  72;  Pulliam  v.  State,  88  Ala.  1,  6  South.  839;  Rains 
y.  State,  88  Ala.  91,  7  South.  315;  Grlliln  v.  State,  90  Ala.  596,  8 
South.  670;  Pate  v.  State,  94  Ala.  14,  10  South.  665;  State  v.  Hoyt» 
46  Conn.  330;  Hodge  v.  State,  26  Fla.  11,  7  South.  593;  McDaniel  v. 
State,  100  Ga.  67,  27  S.  B.  158;  Goodwin  y.  State,  96  Ind.  550;  Ab- 
bott  y.  Commonwealth  (Ky.),  68  S.  W.  124;  Commonwealth  y. 
Holmes,  157  Mass.  233,  34  Am.  St  Rep.  270,  32  N.  £.  6;  State  y. 
Wright,  141  Mo.  334,  42  S.  W.  934;  Territory  v.  Roberts,  9  Mont  12^ 
22  Pac  132;  State  v.  Foster  (N.  C),  41  S.  E.  284;  State  v.  CampbeU, 


€96  American  State  Bepobts,  Vol.  89.    [Missouri, 

86  S.  G.  28,  14  S.  B.  202;  McCoy  y.  State,  27  Tex.  App.  415,  U  S.  W. 
454;  State  y.  Bradley,  04  Yt  466,  24  Atl.  1053;  State  y.  Bradley,  07 
Yt  465,  32  Atl.  238;  State  y.  Gates  (Wasfi.),  69  Pac  385. 

There  Is  no  particular  limit  as  to  the  time  antericHr  to  a  homicide 
when  eyidence  of  threats  made  by  the  defendant  against  the  de- 
ceased will  be  ezcludedt  but  the  weight  of  the  evidence  must  de- 
pend on  the  circumstances  of  the  case:  United  States  y.  Neyerson,  1 
Mackey,  152;  State  y.  Campbell,  35  S.  C.  29,  14  S.  E.  292.  As  fllus- 
tratiye  of  the  rule,  It  may  be  stated  that  In  many  cases  threats 
made  by  the  defendant  against  the  deceased  more  than  one  year 
prior  to  the  homicide  haye  been  held  admissible  against  him:  State 
y.  Hoyt,  46  Conn.  830;  Goodwin  y.  State,  96  Ind.  550;  Abbott  y. 
Commonwealth  (Ky.),  68  S.  W.  124;  State  y.  Wright  141  Mo.  834, 
42  S.  W.  934;  State  y.  Gates  (Wash.)*  69  Pac.  385. 

Threats  made  by  the  defendant  against  the  person  slain  are  ad- 
missible in  eyidence,  though  made  long  prior  to  the  killing,  and  in 
some  respects  conditional,  or  Immediately  retracted  on  being  ad- 
yised  or  cautioned.  These  circumstances  affect  only  th^r  i»t>batiye 
force  to  be  determined  by  the  Jury:  Cribbs  y.  States  86  Ala.  613,  6 
South.  109.  Threats  by  the  accused  six  or  eight  months  before  the 
homicide  to  Jdll  the  deceased,  though  made  conditionally,  are  ad- 
missible against  him  if  the  condition  has  happened:  State  y.  Brad- 
ley, 64  Yt^  466,  24  AtL  1053;  State  y.  Bradley,  67  Yt  465,  32  AtL 
238.  Threats  made  by  the  defendant  three  years  before  the  kill- 
ing, declaring  that  he  would  kill  the  deceased  if  it  took  him  ten 
years  to  do  it  are  admissible:  Pulliam  y.  State,  88  Ala.  1,  6  South. 
839.  Although  no  special  connection  Is  shown  between  such 
threats  and  the  fatal  difficulty:  Bains  y.  State,  88  Ala.  92,  7  South. 

815. 

d.    Threats  Against  Third  Person. 

1.  When  Admissible.— On  a  trial  for  murder  threats  made  by 
the  defendant  against  a  person  other  than  the  deceased  are  admissi- 
ble in  eyidence  only  under  circumstances  which  show  some  connec- 
tion between  the  threats  and  the  injury  inflicted  on  the  deceased: 
People  y.  Bezy,  67  Cal.  223,  7  Pac.  643.  Threats  by  the  defendant 
against  a  third  person  must  form  part  of  the  same  transaction  as 
the  homicide,  in  order  that  they  may  be  admissible  against  the 
accused  to  show  his  intent  and  malice.  Thus,  if  the  defendant  has 
threatened  to  kill  the  deceased  and  a  third  person,  and  at  the  time 
of  the  killing  he  also  shoots  such  third  person,  the  threats  against 
him  are  part  of  the  same  transaction  as  the  homicide,  and  eyidence 
of  them  is  properly  admitted  on  the  trial  for  the  murder:  State  y. 
Wong  Gee,  85  Or.  276,  57  Pac.  914. 

A  threat  by  the  defendant  a  few  moments  before  the  homicide  to 
kill  ''anybody"  who  hit  a  named  person,  though  haying  immediate 
reference  to  a  third  person  who  was  quarreling  with  the  named 
person.  Is  admissible  against  him  when  it  is  shown  that  the  homt 
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dde  resalted  from  the  same  transaction  and  was  committed  because 
the  named  person  was  struck  by  one  of  the  persons  present:  Jor- 
dan y.  State,  79  Ala.  9. 

The  prosecution  having  shown  defendant's  threats  to  kill  the  de- 
ceased made  to  a  woman  with  whom  each  of  them  had  an  illicit 
connection,  It  is  competent  to  prove  his  threats,  made  in  the  same 
conversation,  to  kill  the  woman  also:  Shackelford  v.  State,  79  Ala. 
20w  On  a  trial  for  murder  in  killing  a  railway  employ^  whom  the 
defendant  is  alleged  to  have  shot  while  he  was  loading  a  car  with 
earth  from  an  embankment  which  the  defendant  claimed  was  on 
her  land,  it  Is  competent  for  the  prosecution  to  prove  her  threats 
against  the  railroad  company  or  any  person  who  attempted  to  take 
dirt  from  the  embankment:  Newton  y.  State,  92  Ala.  83,  9  South. 
404. 

On  a  trial  of  one  of  a  number  of  conspirators  for  murdor  com- 
mitted in  the  execution  of  the  conspiracy,  it  is  proper  to  admit  evi- 
dence of  threats  made  by  such  conspiratCHrs  to  kill  a  third  person 
who  was  among  those  against  whom  the  conspiracy  was  formed, 
when  such  threats  were  made  immediately  after  the  killing  of  the 
deceased:  State  y.  McGahlU,  72  Iowa,  111,  80  N.  W.  558,  88  N.  W. 


Threats  made  by  the  defendant  against  his  stepmother  are  ad- 
missible on  his  trial  for  the  murder  of  his  father,  when  both  of  his 
parents  were  killed  at  the  same  time:  Woolfolk  y.  State,  85  Ga. 
78,  11  S.  E.  814. 

Upon  the  trial  of  the  accused  for  the  murder  of  his  wife,  threats 
made  by  him  against  the  family  of  his  wife  are  admissible  as  tend- 
ing to  show  malice  on  his  part  in  killing  his  wife:  People  y.  Craig, 
111  Gal.  460,  44  Pac  186. 

2.  When  Inadmissible.— As  a  general  rule,  threats  made  by  the 
defendant  prior  to  the  murder,  and  unconnected  with  it,  to  kill  or 
Injure  some  other  person  than  the  deceased,  are  not  admissible: 
Carr  v.  State,  23  Neb.  749,  87  N.  W.  680;  Bird  v.  United  States,  180 
U.  S.  856,  21  Sup.  Gt  Rep.  403.  Thus,  threats  to  kill  one  person 
uttered  by  the  defendant,  who  later  in  the  day  shot  another  person, 
are  not  admissible  to  prove  malice  or  premeditation,  when  at  the 
time  the  threats  were  uttered,  the  defendant  had  a  quarrel  with 
the  person  threatened  only,  and  the  contention  leading  to  the 
shooting  of  the  deceased  had  not  occurred:  Abemethy  y.  Gommon- 
wealth,  101  Pa.  St  822.  Evidence  that  defendant  stated  that  he 
was  going  to  the  scene  of  the  alleged  murder,  where^  under  certain 
circumstances,  he  would  make  an  assault  upon  a  certain  person,  are 
not  admissible  against  him  for  killing  another  person  where  no 
connection  is  shown  between  such  person  and  the  homicide:  State 
y.  DrlscoU,  44  Iowa,  65.  Evidence  that  the  defendant,  on  trial  for 
murder,  threatened  seven  or  eight  months  before  the  killing  to 
kill  the  brother  of  the  deceased,  is  inadmissible  against  him:  Shaw 
y.  State,  79  Miss.  21,  80  South.  42. 
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6.  Threats  Agralnst  a  Class.— Threats  made  by  the  accused 
against  a  class  or  body  of  persons  to  which  the  deceased  b^onged, 
and  prima  fade  referable  to  him,  though  his  name  is  not  men- 
tioned«  or  he  Is  not  directly  referred  to»  are  admissible  against  the 
accused  as  tending  to  show  malice,  and  it  is  for  the  jnry  to  deter- 
mine whether  or  not  the  threats  in  fact  had  reference  to  the  de- 
ceased: Harrison  ▼.  State,  79  Ala.  29;  Dixon  y.  State,  13  Fla.  637; 
Brown  v.  State,  105  Ind.  385,  5  N.  B.  900;  Parker  y.  State,  136  Ind. 
284,  35  N.  B.  1105;  Ma  this  y.  State,  34  Tex.  Gr.  Rep.  39,  28  S.  W. 
817.  A  threat  of  the  accused  against  the  "Deans"  generally  is  ad- 
missible against  him,  the  deceased  being  of  that  name  and  family, 
although  the  proof  shows  tliat  the  accused  quarreled  wholly  with 
other  members  of  the  family  of  that  name:  State  y.  Belton«  24  8.  G. 
185,  68  AUL  Rep.  245. 

On  a  trial  for  the  murder  of  a  policeman  it  is  competent  tor  the 
state  to  show  tliat  anterior  to  the  homicide,  the  accused  made 
threats  ''against  policemen"  generally,  and  eyidence  of  such  tlireati 
is  admissible,  whether  they  were  recent  ot  remote:  Dixon  y.  State, 
13  Fla.  637;  State  y.  Grant,  79  Mo.  114,  49  Am.  Rep.  218. 

Threats  against  a  class,  though  they  may  indicate  general  malignity 
of  heart,  are  clearly  irreleyant,  and  should  not  be  admitted  in  eyi- 
dence against  the  defendant  who  makes  them,  unless  they  form  part 
of  the  res  gestae,  are  directly  connected  with  the  killing,  or  are  in 
any  way  referable  to  the  deceased:  Redd  y.  State,  68  Ala.  492. 

f .  Threats  Made  by  Accomplice  or  Oo-consplrator.— If  two  per- 
sons are  jointly  Indicted  for  murder,  and  there  Is  no  erldence  tending 
to  show  a  conspiracy  between  the  two,  or  any  accord  or  concert  in 
feeling  and  action  against  the  deceased  prior  to  the  homicide,  upon 
the  separate  trial  of  one  of  them,  testimony  of  threats  made  by 
the  other  against  the  deceased  four  or  five  months  prior  to  the 
homicide  is  incompetent  and  inadmissible:  State  y.  Weayer,  57 
Iowa,  730,  11  N.  W.  675;  Preston  y.  State,  4  Tex.  App.  186.  On  a 
trial  for  murder,  threats  made  by  the  brother  of  the  accused  against 
the  deceased  are  not  admissible  in  evidence,  if  it  appears  that  the 
brothers  were  not  co-conspirators  for  the  perpetration  of  the  mur- 
der of  which  the  brother  on  trial  stands  accused:  State  y.  Laque^ 
41  La.  Ann.  1070,  6  South.  787. 

Threats  made  by  one  of  several  conspirators,  however,  shortly  be- 
fore or  after  the  commission  of  the  murder,  and  in  the  hearing  of 
the  others  while  they  are  all  present  at  one  place,  are  admissible 
against  the  others,  although  the  witness  is  unable  to  designate 
which  one  of  the  conspirators  made  the  threats:  Mask  y.  State,  32 
Miss.  406.  And  on  the  trial  of  one  of  several  conspirators  for  mur- 
der committed  by  one  of  their  number,  evidence  of  threats  by  the  de- 
fendant's co-consplrators  against  the  deceased  at  a  time  preceding 
the  homicide  is  admissible  to  show  the  purpose  of  the  conspirators 
to  use  violence  in  the  accomplishment  of  their  unlawful  purpose: 
8tate  V.  McOahlll,  72  Iowa,  111,  30  N.  W.  553,  33  N.  W.  509. 
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m.    Threats  by  Deceased. 

a.  Generally,  threats  made  by  the  deceased  against  the  accused 
are  admissible  in  murder  cases  when  they  are  part  of  the  res 
gestae,  or  there  is  doubt  as  to  who  began  the  fatal  difficulty,  wheth- 
er they  were  conveyed  to  the  defendant  or  not;  but  in  all  other 
cases  threats  previously  made  by  the  deceased,  whether  communi- 
cated to  the  defendant  or  not,  are  not  admissible  unless  the  evi- 
dence tends  to  show  that  the  deceased  at  the  time  of  the  killing  had 
in  fact  or  apparently  sought  a  conflict  with  the  accused,  or  was 
actually  or  apparently  making  some  demonstration  or  overt  act  of 
attack  toward  the  accomplishment  or  consummation  of  such  threats: 
Gamer  v.  State,  28  Fla.  113,  29  Am.  St  Rep.  232,  9  South.  835. 
Threats  made  by  the  deceased  against  the  accused,  whether  com- 
municated or  not,  are  not  admissible  for  the  defendant,  unless  it 
Is  shown  that,  at  the  time  of  the  killing,  the  deceased  was  making 
some  demonstration  or  overt  act  of  attack,  in  consummation  of  such 
threats,  so  as  to  raise  the  question  of  self-defense.  If  self-defense 
is  shown,  evidence  of  uncommunicated  threats  recently  made  is  ad- 
missible for  the  purpose  of  showing  the  quo  animo  of  such  demon* 
stration  er  attack.  So,  also,  evidence  of  uncommunicated  threats 
is  frequently  admissible  in  corroboration  of  communicated  threats 
which  have  been  admitted;  and  if  it  is  doubtful  which  party  com- 
menced the  difficulty,  evidence  of  threats  by  the  deceased  is  ad- 
missible to  show  who  was  probably  the  aggressor:  Roberts  v.  States 
68  Ala.  156. 

Threats  of  the  deceased  toward  the  defendant,  to  be  admissible 
as  part  of  the  res  gestae,  must  be  communicated,  and  must  be  made 
at  or  near  the  time  of  the  act  done  which  they  are  supposed 
to  characterize,  and  harmonize  with  it  so  as  to  constitute  one 
transaction,  and  show  the  quo  animo  of  the  deceased:  Dupree-  y« 
State,  33  Ala.  380,  73  Am.  Dec.  422;  State  v.  Gregor,  21  La.  Ann. 
473;  Gibson  v.  State  (Miss.),  16  South.  298;  State  v.  Wilson,  85  Mo. 
134;  Fitzhugh  v.  State,  13  Lea,  258.  Threats  made  by  the  decedent 
a  short  time  before  the  killing,  both  within  and  without  the  hear- 
ing of  the  defendant,  are  admissible  on  the  trial  of  the  latter  for 
murder,  though  they  are  heard  by  and  sworn  to  by  the  defendant 
alone,  as  tending  to  show  the  feelings  and  interest  of  the  decedent 
toward  the  defendant  at  the  time  of  the  fatal  difficulty,  and  whether 
or  not  deceased  was  the  assailant,  and  whether  or  not  he  so 
acted  as  to  induce  in  the  mind  of  the  defendant  an  honest  belief  of 
an  intentioa  to  kill  or  to  do  him  great  bodily  harm:  dtate  v.  Gush- 
ing, 14  Wash.  527,  53  Am.  St  Rep.  883,  45  Pac.  145.  But  evidence 
of  threats  against  an  accused  person  by  one  whom  he  has  assaulted 
and  killed  is  Inadmissible,  if  it  is  clear  that  the  threats  could  have 
had  no  possible  effect  on  his  mind,  so  far  as  creating  fear  of  the 
deceased  is  concerned;  State  v.  McGonigle,  14  Wash.  594,  45  Pac.  20. 
The  particular  circumstances  under  which  communicated  or  uncom* 
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mnnicated  threats  made  by  the  deceased  against  the  accused  are  or 
are  not  admissible  in  evidence,  are  set  toeth  under  the  following 
subheads. 

b.  To  Show  Aggressor  or  Self-defense.— In  capital  cases,  psst 
threats  and  hostile  actions,  or  antecedent  circumstances  tending  to 
show  malice  on  the  part  of  the  deceased,  are  admissible  in  connec- 
tion with  the  homicide  for  the  pun>oee  of  showing  apprehension  of 
personal  danger  from  the  deceased  and  of  illustrating  the  question 
which  of  the  parties  in  a  sudden  quarrel  resulting  in  the  killing 
may  have  been  the  aggressor  or  assailant:  People  v.  Travis,  50 
Gal.  251;  Bnlow  ▼.  State,  154  Ind.  ((64,  57  N.  E.  539;  Campbell  ▼. 
Commonwealth,  88  Ky.  402,  11  S.  W.  290;  Johnson  v.  State  (Miss.), 
27  South.  880;  Prine  ▼.  State.  73  Miss.  838,  19  South.  711;  State  v. 
Holliugsworth,  156  Mo.  178,  56  S.  W.  1087.  If  the  threats  are  not 
communicated  to  the  defendant,  they  are  admissible  only  In  case  the 
evidence  leaves  a  doubt  as  to  whether  the  deceased  was  the  ag- 
gressor at  the  time  of  the  homicide:  State  v.  Smith,  164  Mo.  667,  65 
S.  W.  270;  State  v.  Tarter,  26  Or.  88,  87  Pac.  58.  In  homicide  cases, 
where  it  is  material  whether  the  prisoner  or  the  deceased  was  the 
aggressor,  it  is  competent  to  prove  threats  of  violence  against  the 
defendant  made  by  the  deceased  a  short  time  before  the  killing, 
though  such  threats  were  not  brought  to  the  knowledge  of  the  pris- 
oner: Brown  v.  State,  55  Ark.  593,  18  S.  W.  1051;  King  y.  State,  55 
Ark.  604,  19  S.  W.  110;  and  even  when  there  is  no  eye-witness  to  the 
homicide  and  defendant's  evidence  tends  to  show  that  he  acted  on 
the  defensive,  it  is  competent  to  prove  previous  threats  made  by  the 
deceased  against  the  life  of  the  accused,  as  tending  to  prove  who 
was  the  probable  aggressor:  Bell  ▼•  State,  69  Ark.  148,  86  Am.  St 
Rep.  188,  61  S.  W.  918. 

If  the  plea  of  self-defense  Is  set  up  in  a  trial  for  murder,  previous 
threats  of  the  deceased  against  the  accused  do  not  make  out  the 
plea,  but  if  such  threats  were  known  to  the  defendant,  they  should 
be  admitted  in  evidence  and  weighed  by  the  jury  with  other  acts 
indicating  hostility,  to  aid  in  determining  whether  the  fatal  act  was 
done  under  a  reasonable  and  honest  conviction  that  its  perpetra- 
tion, then  and  th^e,  was  necessary  on  the  part  of  the  accused  to 
protect  himself:  De  Arman  v.  State,  71  Ala.  352;  Harkneas  ▼.  Stste, 
129  Ala.  71,  80  South.  73;  People  v.  Arnold,  15  CaL  476;  Gamer  v. 
State,  28  Fla.  113,  29  Am.  St  Rep.  232,  9  South.  885;  Howell  v. 
State,  5  Ga.  48;  Monroe  v.  State,  6  Ga.  85;  Campbell  v.  Pe<^e^  16 
IlL  17,  61  Am.  Dec.  49;  Bowlus  v.  State,  130  Ind.  227,  28  N.  B.  1115; 
State  V.  Burton,  63  Kan.  602,  66  Pac  633;  State  v.  Harris,  09  Mo. 
660;  State  v.  Hayden,  83  Mo.  198;  State  v.  Harrod,  102  Ma  690.  15 
8.  W.  378;  State  v.  Reed,  137  Mo.  125,  38  S.  W.  674;  Wilson  v.  State, 
18  Tex.  App.  576;  Alexander  v.  State,  25  Tex.  App.  260,  8  Am.  8t 
Bep.  438,  7  S.  W.  867;  State  y.  Coella,  3  Wash.  99,  28  Pac.  28. 

If  there  is  evidence  for  the  accused  in  a  murder  trial  to  show  tlut 
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be  took  the  life  of  the  deceased  In  self-defense,  previons  threats 
n^ade  by  him  to  kill  ^e  defendant  become  admissible  to  corroborate 
the  evidence  of  self-defense:  Lester  v.  State,  37  Fla.  882,  20  South. 
232.  A  defendant  in  a  homicide  case  who  sets  np  self-defense  may 
show  a  threat  made  by  the  deceased  at  a  meeting  of  a  secret 
society  to  kill  him  conditionally,  and  the  fact  that  the  threat  was 
n^jde  at  such  meeting  rather  increases  than  weakens  its  force: 
Dnkes  ▼.  State,  11  Ind.  557,  71  Am.  Dec.  370. 

Eivldence  of  threats  made  by  the  deceased  against  the  defendant 
is  not  admissible  to  Justify  the  killing,  but  as  tending  to  show 
ttHt  an  assault  was  first  made  by  the  deceased,  when  there  is 
other  evidence  tending  to  show  such  assault,  and  if  there  is  no  evi- 
dence of  such  assault,  evidence  of  such  threats  are  not  admissible 
for  any  purpose:  State  v.  Alexander,  66  Mo.  148;  Allen  v.  State,  17 
Tez.  App.  637. 

It  Is  well  established  that  If  there  is  no  evidence  of  an  overt  act 
upon  the  part  of  the  deceased,  or  any  doubt  as  to  who  began  the 
fatal  encounter,  and  it  is  shown  that  the  defendant  did  begin  it, 
evidence  of  previous  threats  by  the  deceased  against  the  accused 
is  not  admissible:  Steele  v.  State,  33  Fla.  348»  14  South.  841;  State 
V.  Wilson,  43  La.  Ann.  840,  0  South.  490;  State  ▼.  Hays,  23  Mo. 
287;  State  v.  Smith,  164  Mo.  567,  65  S.  W.  270;  Thomason  v.  Terri- 
tory, 4  N.  W.  150,  13  Pac.  228;  Qonzales  v.  State,  31  Tex.  496.  Nor 
can  previous  threats  of  the  deceased  be  introduced,  as  a  basis  of 
proof  of  bad  and  dangerous  character,  when  the  evidence  discloses 
that  the  accused  was  the  aggressor  in  the  ffttal  affray:  State  ▼.  Fon- 
tenot;  48  La.  Ajm.  805.  19  South.  111. 

o.  Necessity  of  Showing  Overt  Act^The  rule  is  apparently 
universal  that  evidence  offered  by  the  defense  to  an  indictment  for 
murder,  to  the  effect  that  the  deceased^  prior  to  the  homicide, 
threatened  the  defendant's  life,  whether  communicated  to  him  or 
not,  is  inadmissible  unless  proof  is  first  made  that  there  was  an 
overt  act  of  attack  on  the  part  of  the  deceased,  showing  an  id- 
tention  to  carry  out  the  purpose  of  his  threats,  and  that  the  defend- 
ant at  the  time  of  the  fatal  encounter  was  in,  or  honestly  thought 
himself  to  be  in,  imminent  and  apparent  danger.  In  the  absence 
of  evidence  of  such  hostile  demonstration  on  the  part  of  the  de« 
ceased,  testimony  of  threats  made  by  him  against  the  accused,  to 
prove  that  the  latter  had  the  right  to  kill,  is  irrelevant  and  inad- 
missible: Hughey  V.  State,  47  Ala.  97;  Burke  v.  States  71  Ala.  377; 
People  ▼.  Campbell,  60  CaL  243,  43  Am.  Rep.  267;  Smith  v.  State^ 
25  Fla.  517,  6  South.  482;  State  v.  liConard,  6  La.  Ann.  420;  State  v. 
Birdwell,  86  La.  Ann.  860;  State  v.  Labusan,  87  La.  Ann.  489;  State 
T.  Janvier,  87  La.  Ann.  644;  State  v.  Brooks,  89  La.  Ann.  817,  2 
Sonth.  498;  State  v.  WUson,  43  La.  Ann.  840,  9  South.  490;  State  v. 
Harris,  46  La.  Ann.  842,  40  Am.  St.  Rep.  259,  13  South.  199;  Stats 
v.  Carter,  46  La.  Ann.  1326,  14  South.  30;  State  v.  Stewart.  47  La. 
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Ann.  410,  16  South.  946;  State  ▼.  Wiggins,  50  La.  Ann.  330.  23  South. 
334;  State  y.  Hlckey,  50  La.  Ann.  600,  23  South.  604;  State  ▼. 
Prierson,  61  La.  Ann.  706,  26  South.  896;  State  v.  Perioux,  107  La. 
601,  31  South.  1016;  Turpin  v.  State,  65  Md.  463;  Jenkins  ▼.  State, 
80  Md.  72,  30  Atl.  666;  Harris  ▼.  State,  47  Miss.  318;  Edwards  t. 
State,  47  Miss.  681;  Morlarity  v.  State,  62  Miss.  654;  State  y.  Hall, 
9  Nev.  68;  State  v.  Stewart,  9  Nev.  120;  State  ▼.  Kenyon,  18  R.  L 
217,  26  Ati.  199;  Irwin  ▼.  State,  43  Tex.  236:  West  v.  State.  18  Tex. 
App.  640;  Howard  v.  State,  23  Tex.  App.  265,  6  S.  W.  231;  People 
▼.  Halliday,  6  Utah,  467,  17  Paa  118;  State  t.  Gushing,  17  Wash. 
544,  60  Pac.  612. 

On  a  trial  for  murder,  proof  of  previous  threats  by  the  person 
killed  does  not  Justify  an  unlawful  attack  or  killing.  Such  proof  is 
admissible  only  for  the  purpose  of  giving  character  to  any  attack 
the  deceased  may  have  subsequently  made  upon  the  defendant, 
forming  a  part  of  the  res  gestae,  and  the  circumstances  of  such  at- 
tack are  to  be  considered  and  weighed  in  view  of  the  previous  threats 
of  the  deceased:  Leigh  v.  People,  113  IlL  373.  If  it  is  shown  that 
at  the  time  the  defendant  killed  the  deceased  the  latter  had  him 
backed  against  a  wall  and  was  pushing  a  table  against  him,  evi- 
dence of  previous  threats  of  violence  by  the  deceased  against  the 
accused  is  admissible  to  enable  the  Jury  to  ascertain  whether  the 
accused  was  prompted  by  malice,  or  whether  he  believed  he  was  tn 
danger  of  great  bodily  harm  at  the  time  he  killed  the  deceased: 
State  y.  Shadwell,  22  Mont  559,  67  Pac.  281. 

To  make  threats  of  the  deceased  admissible  In  connection  with  an 
overt  act,  the  proof  must  show  such  a  demonstration  of  an  imme- 
diate intention  to  execute  the  threats  as  will  naturally  induce  a 
reasonable  belief  that  the  person  threatened  will  lose  his  life  or 
sufTer  serious  bodily  harm  if  he  does  not  take  the  life  of  his  ad- 
versary. It  must  be  such  an  act  as  is  reasonably  calculated  to  in- 
duce the  belief  that  the  execution  of  the  threatened  attack  has 
actually  commenced,  and  the  circumstances  of  the  killing  must  be 
such  as  tend  to  raise  or  support  a  claim  of  self-defense.  The  ad- 
missibility of  such  threats  is  for  the  court  to  decide^  and  If  there 
is  the  slightest  evidence  tending  to  prove  a  hostile  demonstration 
which  may  be  reasonably  regarded  as  placing  the  accused  appar- 
ently in  imminent  danger  of  losing  his  life,  or  suffering  great 
l>odily  harm,  the  threats  should  be  admitted.  They  should  also  be 
admitted  when  any  doubt  exists  in  the  mind  of  tiie  oourt  as  ts 
whether  such  hostile  demonstration,  considered  in  ocmnectlon  with 
the  threats,  was  sufficient  to  cause  the  defendant  to  act  In  self- 
defense.  They  should  be  excluded  when  there  is  no  proof  of  aiqr 
act  tending  to  cause  the  accused  to  think  that  he  was  In  apiiaieiit 
danger  of  b^ng  killed  or  suffering  great  bodily  barm:  Oamv  v. 
States  28  Fla.  118,  29  Am.  St  Bep.  282,  9  South.  886.  Deftedanf s 
statement  under  oath  of  his  defense  Is  not  such  oridenoe  of  an 
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overt  act  on  the  part  of  the  dec^sed  as  to  constitute  of  itself  a 
predicate  for  the  admission  of  previous  threats  by  the  deceased 
against  him:  Steele  v.  State,  33  Fla.  348,  14  South.  841. 

d.  Be2notene8fl.^In  the  trial  of  an  indictment  for  murder, 
threats  by  the  deceased  against  defendant  which  were  frequent  and 

continuous  from  long  prior  down  to  the  time  of  the  killin'g,  and 
all  blended  together  and  Inseparable,  must  be  considered  as  a  part 
of  the  res  gestae,  and  evidence  touching  them  is  admissible  to  ex- 
plain the  act  and  show  whether  defendant  exercised  only  his  right 
of  necessary  self-defense:  State  v.  Sloan,  47  Mo.  604.  Thus,  evi- 
dence of  threats  made  by  the  deceased  the  day  prior  to  the  homi- 
cide and  continuing  uninterruptedly  down  to  the  time  of  the  death, 
declaring  his  intention  to  kill  the  accused,  is  competent  as  part  of 
the  res  gestae:  State  v.  Keene,  50  Mo.  357.  And  threats  of  de- 
ceased, made  fifteen  minutes  before  his  killing,  that  he  was  "going 
to  have  blood  before  morning"  is  admissible  in  favor  of  the  ac- 
cused as  tending  to  show  self-defense:  State  v.  McNally,  87  Mo. 
644.  But  if  the  defendant  offers  to  show  threats  made  against  him 
by  the  deceased,  and  that  the  latter  had  challenged  him  to  fight, 
and  had  otherwise  mistreated  him,  he  must  fix  the  time  that  the 
threats  were  made  and  the  misconduct  occurred,  or  evidence  thereof 
Is  Inadmissible:  Gillooley  v.  State,  58  Ind.  182.  A  threat  of  a  co-con- 
spirator with  the  deceased  to  kill  the  defendant,  made  some  time 
after  the  homicide,  is  too  remote  to  become  part  of  the  res  gestae, 
and  is  therefore  Inadmissible:  Tillery  v.  State,  24  Tex.  App.  251,  5 
Am.  St  Rep.  882,  6  S.  W.  842.  But  in  Grayson  v.  Commonwealth, 
18  Ky.  Law  Rep.  205,  35  S.  W.  1035,  defendant  was  allowed  to 
corroborate  his  statement  of  his  reason  for  believing  his  life  was 
in  danger  by  the  testimony  of  others  as  to  threats  made  against  him 
by  the  deceased  at  the  time  of  a  prior  difficulty  between  them  oc- 
curring a  month  before  the  killing.  And  a  similar  holding  is  also 
made  In  State  v.  Dee,  14  Minn.  36b 

e.  General  Indefinite  Threats  made  by  the  deceased  shortly  be- 
fore the  homicide^  not  mentioning  the  defendant  and  not  shown  to 
have  reference  to  him,  are  not  admissible  In  his  favor,  on  his  trial 
for  the  murder:  King  v.  State,  89  Ala.  146,  7  South.  750;  Henson  ▼• 
State,  120  Ala.  316,  25  South.  23;  State  y.  Sullivan,  48  S.  O.  206,  21 
S.  EL  4;  Highsmith  v.  State  (Tex.  App.),  60  S.  W.  723.  Bvidence 
that  four  years  before  the  killing  deceased  said  to  the  person  ae> 
cused  of  murdering  him  that  "there  were  several  persons  he  would 
like  to  put  out  of  the  way,"  is  too  general  and  indefinite  to  be  ad- 
missible^ eivecially  when  not  shown  to  have  been  directed  against 
the  accused:  Gregory  v.  State  (Tex.  App.),  43  8.  W.  1017.  Bvidence 
that  the  deceased,  a  few  hours  before  the  fatal  quarrel,  threatened 
to  cut  "some  one^  not  communicated  to  the  accused,  and  not  shown 
to  have  referred  to  him,  is  inadmissible:  HefBlngton  v.  State  (Tex. 
App.)b  04  &  W.  766.    Bvidence  of  vague  and   uncertain   threats 
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made  by  tbe  deceased  not  necessarily  applying  to  the  accused,  es* 
peclally  if  not  commnnlcated  to  him  before  the  killing,  is  properly 
rejected:  People  v.  Parley,  124  Cal.  584,  57  Pac.  571:  Cardwell  ▼. 
Commonwealth,  20  Ky.  Law  Rep.  496,  46  S;  W.  705.  Thua,  a  state- 
ment by  the  deceased  ten  days  before  the  killing  that  he  was  going 
to  a  certain  school  election,  and  that  if  things  did  not  go  his  way 
**he  was  going  to  kill  some  one,'*  Is  not  admissible  in  evidence,  es- 
pecially when  not  communicated  to  the  defendant:  €k>mmonwealth 
V.  Hoskins,  18  Ky.  Law  Rep.  59,  85  S.  W.  284. 

It  is,  however,  competent  for  the  defendant  to  prove  a  threat 
made  by  the  deceased  just  before  the  killing,  although  the  threat 
was  not  in  terms  directed  to  him,  if  under  all  the  circumstances 
it  is  shown  to  have  referred  to  him:  Sparks  v.  Commonwealth,  89 
Ky.  644,  20  S.  W.  167.  It  has  been  held  that  upon  a  trial  for  mur- 
der it  is  competent  for  a  witness  to  testify  that  shortly  before  the 
killing  took  place  she  heard  the  deceased  say,  "I!ll  kill  him  before 
day,"  without  mentioning  any  name.  In  such  case  it  is  for  the 
jury  to  say  whether  the  threat  referred  to  any  particular  person  or 
not:  State  v.  Guy,  69  Mo.  480.  To  the  same  effect  is  State  ▼.  Mc- 
Nally,  87  Mo.  644.  Threats  by  the  deceased  to  kill  anyone  attempt- 
ing to  arrest  him  have  been  held  admissible  in  evidence  on  the  trial 
of  an  officer  tor  the  killing  of  the  deceased  while  attempting  to  ar- 
rest  him.  This  evidence  was  admitted*  however,  after  proof  that 
the  deceased  was  attempting  to  draw  a  pistol  at  the  time  he  was 
killed:  Harris  v.  State,  72  Miss.  99,  16  South.  860. 

f .  Communicated  Threats.— In  prosecutions  for  murder,  evidence 
of  previous  threats  by  the  deceased  against  the  defendant,  com- 
municated to  him  before  the  homicide,  is  by  no  means  necessarily 
admissible,  without  regard  to  the  evidence  or  the  facts  relating  to 
the  homicide:  People  v.  Taing,  53  Cal.  602.  But  as  a  general  mle^ 
threats  made  by  the  deceased  shortly  prior  to  the  homicide,  indicat- 
ing an  angry  and  revengeful  spirit  toward  the  accused  and  a  deter- 
mination to  do  violence  to  his  person,  which  are  communicated  to 
him  a  short  time  before  the  killing,  are  admissible  in  evidence  in 
his  favor,  to  show  self-defense,  or  that  he  acted  when  in  apparent 
Imminent  danger,  or  in  fear  of  great  bodily  harm:  Powell  v.  States 
52  Ala.  1;  Wood  v.  State,  92  Ind.  269;  State  v.  Scott,  24  Kan.  68; 
Basye  v.  State,  45  Neb.  263,  63  N.  W.  811;  State  v.  Dodson,  4  Or. 
65;  Johnson  v.  State,  27  Tex.  758;  Lewis  v.  Commonwealth,  78  Va« 
732;  Wallace  v.  United  States,  162  U.  a  466,  16  Sup.  Ct  Rep.  850. 

In  cases  of  homicide,  however,  where  no  question  of  self-defense 
arises,  and  there  is  no  doubt  that  the  accused  began  the  encounter 
resulting  in  the  killing,  previous  threats  made  by  the  deceased  of 
serious  bodily  harm  to  or  against  the  life  of  the  accused,  are  not 
admissible  in  evidence,  although  they  have  been  ctMnmnnicated  to 
the  defendant;  Ibere  being  no  evidence  of  any  demonstration  upom 
the  part  of  the  deceased  made  at  the  time  of  the  killing;  and  ap» 
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parently  indicating  an  immediate  Intention  of  execntlng  the 
threats:  Payne  v.  State,  60  Ala.  80;  Green  y.  State,  69  Ala.  6;  Peo- 
ple ▼.  Lombard,  17  Gal.  816;  Bond  ▼.  State,  21  Fla.  788;  Kendrlck 
▼.  States  56  Miss.  486;  State  ▼.  Glnm,  90  Mo.  482,  8  S.  W.  200;  Fore- 
man ▼.  State,  88  Tex.  Gr.  Rep.  272,  26  8.  W.  212.  As  a  general 
proposition  evidence  of  previonsly  communicated  threats  against 
the  life  of  the  accused  by  the  deceased  is  inadmissible  unless  pre- 
ceded by  testimony  respecting  some  overt  act,  assault,  or  hostile 
demonstration  by  the  deceased  against  the  accused,  at  the  time  of 
or  immediately  preceding  the  killing:  State  v.  Spell,  88  La.  Ann. 
20;  State  v.  Demarcate,  41  La.  Ann.  617,  6  South.  186;  State  v. 
Harris,  46  La.  Ann.  842,  40  Am.  St  Rep.  259,  18  South.  199;  State 
▼.  Barker,  46  La.  Ann.  796,  15  South.  98. 

If,  In  a  prosecution  for  murder,  there  Is  a  conflict  of  evidence 
as  to  an  overt  act  on  the  part  of  the  deceased,  evidence  of  previous 
tiireats  of  personal  violence  on  his  part  against  the  accused  and 
communicated  to  him  before  the  killing,  is  admissible:  Hawthorne 
V.  State,  61  Miss.  749.  When  evidence  of  such  threats  is  admis- 
sible, it  makes  no  difference  that  they  were  communicated  to  the 
defendant  before  the  killing  by  a  person  since  dead:  State  v.  Har- 
ris, 76  Mo.  861. 

In  West  Virginia,  contrary  to  the  general  rule,  evidence  of  previa 
ous  threats  made  by  the  deceased  against  the  accused  and  com- 
municated to  him  before  the  killing,  is  admissible  without  refer* 
ence  to  the  question  whether  there  is  evidence  tending  to  show  that 
at  the  time  of  the  killing  the  deceased  was  doing  some  overt  act 
manifesting  a  present  intention  to  carry  such  threats  into  execu- 
tion, or  without  reference  to  the  question  whether  there  Is  proof 
that  the  defendant  may  have  acted  upon  a  reasonable  belief  that 
he  was  in  danger  of  death  or  great  bodily  harm  at  the  hands  of 
the  deceased:  State  v.  Abbott,  8  W.  Va.  741.  It  is  also  held  in  that 
state  that  evidence  of  such  communicated  threats  Is  always  ad- 
missible as  calculated  to  shed  light  upon  the  mental  attitude  of  the 
prisoner  toward  the  deceased  when  the  homicide  occurred,  while 
uncommunicated  threats  are  evidence  of  the  mental  attitude  of 
the  deceased  toward  the  prisoner:  State  v.  Evans,  83  W.  Va.  418» 
10  8.  B.  792. 

IV.    TTncommunicated  Threats  of  Deceased. 

a.  Oenerally. — ^Although  th^e  is  some  conflict  in  the  authorities^ 
tiie  great  majority  of  them  maintain  that,  on  the  trial  of  an  indict- 
ment for  murder  when  the  homicide  is  admitted  or  proved  to  have 
been  committed  by  the  defendant,  he  cannot  iMrove  threats  made 
by  the  deceased  against  him  without  also  proving  that  such  threats 
came  to  his  knowledge  prior  to  the  killing.  In  other  words,  evi- 
dence of  threats  made  by  the  deceased  against  the  accused,  but  not 
ecNnmunicated  to  him,  is  not  admissible,  no  matter  whether  sucli 

▲m.  8L  Rep.,  VoL  LXXXIX.-46 


706  American  Statb  Beports^  Vol.  89.    [Missouiiy 

threats  were  remote  or  made  near  the  time  of  the  homicide:  Powell 
v.  State,  19  Ala.  577;  Carroll  ▼.  State,  23  Ala.  28,  58  Am.  Dec. 
282;  Rogers  v.  State,  62  Ala.  170;  Atkins  ▼.  State,  16  Ark.  568; 
State  V.  Warren.  1  Mary.  (Del.)  487, 41  Atl.  190;  Vann-v.  State,  83  Ga, 
44, 9  S.  E.  945;  State  v.  Lyons  (Idaho),  64  Pac.  236;  Ellis  v.  State,  152 
Ind.  827,  52  N.  E.  82;  State  v.  Maloy,  44  Iow:i.  105:  State  v.  BUlott, 
45  Iowa,  486;  State  v.  Gregor,  21  La.  Ann.  473;  State  ▼.  McCoy,  29 
La.  Ann.  593;  State  ▼.  Ryan,  30  La.  Ann.  1176;  State  v.  Fisher,  33 
La.  Ann.  1344;  State  t.  Chevalller,  36  La.  Ann.  81;  State  v.  Dum- 
phey,  4  Minn.  438;  Territory  ▼.  Yarberry,  2  N.  Mez.  391;  State  ▼. 
Zellers,  7  N.  J.  L.  220;  State  ▼.  Vaughn,  22  Nev.  285,  39  Pac.  733. 
This  rule  is  placed  upon  the  ground  that  threats  made  by  the  de^ 
ceased  against  the  defendant,  but  not  communicated  to  him  prior 
to  the  killing,  could  have  had  no  possible  Influence  upon  hUn  at  the 
time  he  committed  the  homicide,  and  therefore  evidence  of  them  is 
irrelevant:  State  v.  Warren,  1  Marv.  (Del.)  487,  41  AtL  190;  State  v. 
Maloy,  44  Iowa,  104;  State  v.  Gregor,  21  La.  Ann.  473;  State  v. 
Cushing,  17  Wash.  544,  50  Pac  512.  But  in  Holler  v.  State,  37  Ind. 
57,  10  Am.  Rep.  74,  It  was  held  that  evidence  of  threats  made  by 
the  deceased  against  the  accused  and  uncommunicated  to  him  prior 
to  the  killing,  is  admissible  in  his  favor.  And  in  Keener  v.  State,  18 
Ga.  194,  63  Am.  Dec.  269,  the  rule  is  stated  to  be  that  threats  of 
the  deceased  prior  to  the  homicide,  uncommunicated  to  the  defend- 
ant, may  be  introduced  in  evidence  to  show  the  state  of  feeling 
entertained  by  the  deceased  against  the  accused,  but  cannot  be  in- 
troduced by  the  defendant  as  a  Justification  of  the  homicide;  that 
such  evidence  may  be  admitted  for  another  purpose  is  hereafter 
shown  in  subdivision  "e."  The  remoteness  or  nearness  of  the  time 
of  the  homicide  to  the  threats  is  immaterial  as  afTecting  their  ad- 
missibility. This  same  rule  is  maintained  in  State  v.  Evans,  33 
W.  Va.  418, 10  S.  E.  792.  In  State  v.  Cushing,  14  Wash.  527,  53  Am. 
St  Rep.  883,  45  Pac.  145,  it  was  held  that  threats  made  by  the 
decedent  a  short  time  before  the  fatal  encounter,  though  uncom- 
municated to  the  defendant,  are  admissible  in  favor  of  the  latter  as 
tending  to  show  the  feelings  and  Interest  of  the  deceased  toward 
the  accused,  whether  or  not  the  deceased  was  the  assailant;  or 
whether  he  so  acted  at  the  time  of  the  killing  as  to  justify  the  plea 
of  self-defense:  Levy  v.  State,  28  Tex.  App.  203,  19  Am.  St  Rep. 
826,  12  8.  W.  596. 

Uncommunicated  threats  made  b^  the  deceased  against  tte  de- 
fendant charged  with  murder  are  not  admissible  to  establish  man- 
slaughter or  mitigate  the  punishment  Such  unknown  threats  can- 
not become  a  factor  in  creating  adequate  cause  f<^  the  killing: 
Levy  V.  State,  28  Tex.  App.  203,  19  Am.  St  Rep.  826,  12  8.  W.  596L 

b.  TTnconununicated  Threats  Accompanied  by  Communicated 
Ones.— If,  in  a  trial  for  murder,  it  is  shown  that  a  feud  has  ex- 
isted between  the  parties  for  several  years,  and  the  deceased  baa 
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made  repeated  threats  against  the  life  of  the  defendant  which  hare 
been  commnnicated  to  him,  recent  nncommnnlcated  threats  made 
by  deceased  against  the  accused  are  admissible:  Davidson  t.  Peoijle-,. 
4  Colo.  145.  In  such  cases  evidence  of  the  uncommunlcated  threatar 
is  admissible  to  show  the  state  of  the  feeling  of  the  deceased 
against  the  defendant,  and  also  the  intention  of  the  former  to  at- 
tack the  latter:  Cornelius  v.  Commonwealth,  15  B.  Mon.  539.  If 
communicated  threats*  followed  by  an  affray  leading  to  a  killings 
have  been  proved,  evidence  of  other  threats  made  by  the  accused 
and  not  communicated  to  the  defendant  Is  admissible  as  corrobora- 
tive evidence,  as  showing  who  made  the  attack,  and  establishini^ 
the  reality  of  the  danger  under  apprehension  of  which  the  defend- 
ant'may  have  acted:  State  v.  Williams,  40  La.  Ann.  168,  3  South. 
e29;  State  v.  Turpin,  77  N.  0.  473,  24  Am.  Rep.  455.  If  threats  hy 
the  deceased  against  the  accused,  communicated  to  the  latter,  have 
been  admitted  in  evidence,  defendant,  under  a  plea  of  self-de- 
fense, may  also  prove  like  threats  not  communicated  to  him  for  the 
purpose  of  showing  the  state  of  the  feeling  of  the  deceased  toward 
him:  State  v.  Abbott,  8  W.  Va.  741.  If  the  deceased  and  his  familj^ 
have  acted  in  concert  in  a  series  of  aggressive  acts  extending  over 
several  days,  and  such  acts,  together  with  threats  by  the  deceased^ 
have  been  communicated  to  the  accused,  other  like  acts  and  threate 
on  the  part  of  one  of  the  persons  acting  with  the  deceased,  though 
uncommunlcated  to  the  defendant,  are  admissible  in  evidence  to 
explain  his  conduct  and  account  for  the  motives  under  which  he 
acted:  MitcheU  v.  State,  71  Ga.  129. 

e.  Accompanied  by  Hostile  Act.~A  threat  made  by  the  deceased 
against  defendant  while  loading  his  pistol  a  short  time  before  he 
was  shot  is  admissible  to  show  his  animus,  though  uncommunlcated 
to  the  defendant.  If  there  is  evidence  that  deceased  had  commenced 
to  draw  his  pistol  when  shot:  Greene  v.  State,  69  Ala.  6. 

Threats  and  declarations  of  hostile  purpose  and  feeling  made  by 
the  deceased  on  the  day,  and  near  the  time,  of  the  killing,  and  hie 
acts  and  conduct  indicating  an  intention  to  execute  such  threats,  are 
admissible  as  part  of  the  res  gestae,  though  the  threats  were  not 
communicated  to  the  accused:  Pitman  v.  State,  22  Ark.  354.  If 
there  is  evidence  of  a  hostile  act  by  deceased  immediately  before 
the  killiug,  evidence  of  threats  made  by  him  against  the  accused  is 
admissible,  though  they  were  not  communicated  to  the  accused,  and 
the  length  of  time  between  the  tnreat  and  the  homicide  does  not 
destroy  Its  competency  as  evidence  and  only  affects  its  weight  r 
Babcock  v.  People,  13  Colo.  515,  22  Pac.  817;  Logan  v.  State,  IT 
Tex.  App.  50. 

Uncommunlcated  threats  by  the  deceased  to  kill  the  accused,  who 
killed  him  the  same  day  In  a  rencounter  In  which  the  deceased 
made  tiie  first  violent  demonstration  by  ralalng  a  stick  In  a  position 
to  strlk?,  are  admissible  In  favor  of  the  defendant:  Flttman  v.  State,, 
92  Ga.  4S0f  17  &  B.  856w 
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After  evideDce  that  the  deceased  attacked  the  accused  is  Intro- 
duced, proof  of  previous  uncommunlcated  threats  by  the  deceased 
agrainst  the  accused  are  admissible  to  illustrate  the  character  of 
attack:  Leverich  ▼.  State,  106  Ind.  277,  4  N.  E.  852. 

Bvldenoe  of  previoas  uncommunlcated  threats  «re  admissible 
when  it  is  shown  that  the  deceased,  and  not  the  accused,  was  the 
asrgressor,  in  order  to  interpret  the  act  and  motiye  of  the  deceased, 
and  the  purpose  for  which  the  attack  was  made:  Johnson  v.  State, 
66  Miss.  189,  5  South.  95;  BeU  v.  State,  66  Miss.  192,  6  South.  389; 
State  ▼.  Alexander,  66  Mo.  148.  If  the  deceased  engaged  in  an 
affray  with  two  brothers,  first  attacking  one  of  them,  and  the  eri- 
dence  is  conflicting  as  to  which  of  the  brothers  struck  the  fatal 
blow,  uncommunlcated  threats  by  the  deceased  immediately  before 
the  affray  which  may  have  referred  to  the  iHrother  on  trial  for  tbe 
homicide  are  admissible  in  his  faror  as  part  of  the  res  gestae: 
Dickson  ▼.  State,  89  Ohio  St  78.  The  threats  should  be  shown, 
however,  to  refer  to  the  defendant  in  some  way,  and  evidence  to 
show  that  the  deceased  had  made  threats  against  the  brother  of 
the  defendant,  but  in  no  way  relating  to  the  latter,  fs  not  admit* 
Bible:  Drake  v.  State,  6  Tex.  App.  649. 

d.    TTnaccompanied  by  Hostile  Act.— Uncommunicated  previoas 
threats  made  by  the  deceased,  not  accompanied  or  followed  by  sny 
overt  hostile  act,  are  not  admissible  in  evidence  in  favor  of  the  defend* 
ant  to  Justify  the  homicide:  Atkins  v.  State,  16  Ark.  568;  Keener 
V.  State,  18  Ga.  194,  63  Am.  Dec.  269;  State  v.  Spencer,  160  Mo.  118, 
83  Am.  St.  Rep.  463,  60  S.  W.  1048.    Uncommunicated  threats  made 
by  the  deceased  against  the  accused  are  always  inadmissible  is 
evidence  in  the  absence  of  some  evidence  supporting  the  claim  of 
self-defense:  McPherson  v.  State,  29  Ark.  225;  Harris  v.  State,  34 
Ark.  469;  State  v.  Byrd,  121  N.  C.  684,  28  S.  E.  353.    If  there  la 
nothing  to  show  that  the  killing  was  in  self-defense,  evidence  of 
threats  of  deceased  against  the  defendant  never  communicated  to 
him  in  the  decedent's  lifetime    is  properly  excluded:  Binfleld  ▼. 
State,  15  Neb.  484,  19  N.  W.  607.    This  is  especially  so  when  it  ii 
shown  that  the  defendant  commenced  the  attack  ending  in  the  kill- 
ing: State  V.  Depass,  45  La.  Ann.  451,  14  South.  77.    As  the  rule  • 
is  that  threats  are  inadmissible  if  made  by  the  deceased  wh<^y  nn* 
kn\)wn  to  the  prisoner,  and  where  the  latter  began  the  fatal  affray 
beyond   reasonable  doubt:  Lingo  v.  State,  29   Ga.  470;  Vaughn  ▼ 
State,  88  Ga.  731,  16  S.  E.  64;  State  v.  Walsh,  44  La.  Ann.  1122, 11 
South.  811.   Threats  of  the  deceased  which  never  came  to  the  knowN 
edge  of  the  defendant,  imdicating  a  feeling  on  the  part  of  the  de- 
ceased which  the  accused  had  no  reasoa  to  believjeexistedat  the  tims 
of  the  killing,  and  which  the  deceased  was  not  attraopting  to  oairy 
out  when  killed,  are  not  admissible  in  evidence:  Newoomb  v.State,87 

Miss.  383.  And  as  a  general  rule,  unoommunicated  threats  made  bf 
the  deceased  against  the  defendant  are  not  admisaible,  unleas  an  at* 
tempt  was  made  by  the  deceased  to  execute  them:  State  ▼*  Dowuk 
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91  Mo.  20,  8  8.  W.  219.  tJncommunlcated  threats  made  by  the  de- 
ceased are  not  admissible  nnless  the  eyidence  tends  to  show  that 
he,  at  the  time  of  the  killing,  had  In  fact  at  apparently  sought  a 
conflict  with  the  accused,  or  at  the  time  was  making  some  demon- 
stration or  overt  act  of  attack  toward  the  accomplishment  of  such 
threats:  Gainer  ▼.  State,  28  Fla.  118,  29  Am.  St  Rep.  282,  9  South. 
885. 

«.  To  Show  Who  was  the  Aggressor.— In  cases  of  homicide, 
where  self-defense  is  set  up,  and  the  question  whether  the  accused 
or  the  deceased  began  the  encounter  which  resulted  in  death  is  in 
any  manner  of  doubt,  it  is  competent  to  prove  threats  made  by  the 
deceased  against  the  accused,  though  not  brought  to  the  knowledge 
of  the  latter,  as  they  may  enable  the  Jury  to  determine  who  was 
the  aggressor,  and  thereby  generate  a  doubt  as  to  the  guilt  of  the 
accused:  Bums  t.  State,  49  Ala.  870;  Green  ▼.  State,  69  Ala.  6;  Peo- 
ple y.  Scoggins,  87  Gal.  677;  People  y.  Aliytre,  65  Oal.  268;  People  y. 
Farley,  124  Gal.  694-697,  57  Pac  571;  Garner  y.  State,  28  Fla.  113, 
29  Am.  St  Rep.  232,  9  South.  835;  Hart  y.  Gommon wealth,  85  Ky. 
77.  7  Am.  St  Rep.  576,  2  S.  W.  678;  Johnson  y.  State,  66  Miss.  189, 
66  South.  95;  State  y.  Elklns,  68  Mo.  159;  State  y.  Smith,  164  MOb 
567,  66  S.  W.  270;  Stokes  y.  People,  58  N.  Y.  164,  18  Am.  Rep.  492; 
State  y.  Byrd,  121  N.  G.  684,  28  S.  B.  858;  West  y.  State,  2  Tex. 
App.  460;  Wiggins  y.  People,  98  U.  S.  465.  Byidence  of  threats 
of  the  deceased  against  the  accused,  not  communicated  to  him 
prior  to  the  killing,  is  admissible  in  all  cases  where  the  acts  of  the 
deceased  in  reference  to  the  fatal  meeting  are  of  a  doubtful  char^ 
acter:  State  y.  Brown,  22  Kan.  222;  Little  y.  State,  6  Baxt  491. 
And  if  the  testimony  leaye  it  doubtful  which  was  the  aggressor, 
recent  threats  of  the  deceased  against  the  accused,  although  neyer 
communicated  to  the  latter,  are  admissible  as  tending  to  show  the 
character  of  the  killing:  State  y.  Elliott,  45  Iowa,  486.  Such  threats 
are  admissible  to  show  an  intent  on  the  part  of  the  accused  to 
carry  them  out  in  the  encounter  between  himself  and  the  defend- 
ant: State  y.  Helm,  92  Iowa,  540,  61  N.  W.  246.  If  the  eyidence 
leayes  it  doubtful  as  to  who  began  the  difficulty  or  made  the  first 
hostile  demonstration,  eyidence  of  uncommunicated  threats,  made 
by  the  deceased,  is  releyant  as  eyidence  tending  to  show  which  of 
the  parties  most  likely  began  the  affray:  State  y.  Tarter,  26  Or. 
88,  87  Pac.  68;  Stewart  y.  State,  86  Tex.  Or.  Rep^  ISO,  86  S.  W. 
986.  Such  tlireats  tend  to  show  that  it  was  the  lntentl<m  of  the 
deceased  at  the  time  of  the  meeting  to  attack  the  accused,  and 
hence  tend  to  proye  that  the  deceased  brought  on  tiie  conflict,  and 
releyant  for  that  purpose:  Wilson  y.  State,  80  Fla.  284,  U  South. 
660.  While  they  are  releyant  for  such  purpose*  they  are  rtieyant 
to  show  the  quo  animo  of  the  defendant:  State  y.  Brown,  22  Kan. 
222;  State  y.  Raiie,  48  8.  0.  52,  20  S.  B.  796.  Wheneyer  it  becomes 
a  m^t^"^^  inquiry  whether  the  deceased  or  the  accused  began  the 
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^fficulty,  it  Is  competent  upon  this  issne  to  prove  threats  of  the 
cleceased  directed  against  the  accused,  though  not  communicated  to 
bim:  Miller  y.  Commonwealth,  89  Ky.  653,  10  S.  W.  1S7;  Toung  ▼. 
Commonwealth,  19  Ky.  Law  Rep.  929,  42  S.  W.  1141.  Or  If  the 
question  whether  the  deceased  or  the  accused  commenced  the  en- 
counter resulting  in  death  is  ivt  any  manner  in  doubt,  evld^ioe  of 
general  threats  of  violence  made  by  the  deceased  a  few  hours  prior  to 
the  killing  against  anyone  found  in  a  certain  situation  is  admissible 
if  there  is  any  evidence  of  a  hostile  demonstration  against  the  ac- 
cused by  the  deceased  at  the  time  of  the  killing:  Hall  v.  Territory 
<N.  Mez.),  62  Pac.  1083.  If  the  evidence  is  conflicting  and  leaves 
It  doubtful  which  of  the  parties  brought  on  the  fatal  affray,  there 
t)eing  evidence  to  show  that  both  were  armed  and  that  the  slayer 
-was  retreating,  and  that  the  deceased  advancing  fired  the  first 
shot,  evidence  of  an  uncommunicated  threat  by  the  deceased  to  kill 
the  accused  Is  admissible  and  material:  May  v.  State,  90  6a.  793, 
17  S.  B.  108. 

The  question  of  the  admissibility  of  uncommunicated  threats  as 
evidence  touching  the  issue  as  to  who  began  the  encounter  is  for 
the  court,  its  function  being  merely  to  decide  whether,  viewing 
the  entire  evidence  at  the  time  the  offer  to  prove  them  Is  made^ 
there  is  any  doubt  as  to  who  began  the  fatal  affray.  Their  weight 
when  introduced  is  for  the  Jury  to  determine:  Wilson  v.  State,  30 
iFla.  234,  11  South.  656. 

V.    Bebuttal  of  Evidence  of  Threats. 

ISvldence  is  admissible  that  a  short  time  before  the  shooting  de- 
fendant and  deceased  were  engaged  in  shooting  at  a  target  for  the 
purpose  of  showing  that  there  was  no  purpose  on  the  part  of  the 
deceased  to  execute  his  previous  threats  against  the  defendant: 
Kaugher  v.  State,  105  Ala.  26,  17  South.  24.     If  threats  of  deceased 

to  take  the  life  of  the  defendant  are  proved,  the  state  may  show 
that  at  the  very  time  of  the  homicide  deceased  was  preparing  to 
remove  from  the  neighborhood,  as  proof  of  his  abandonment  of  in- 
tention to  execute  his  threats:  Trumble  v.  State,  25  Tex.  App.  631, 
S  S.  W.  814.  If  defendant  Introduces  evidence  of  previous  threats 
made  by  the  deceased  against  him,  the  prosecution  may  show  that 
About  one  year  before  the  homicide  defendant  had  declared  that 
the  threats  of  the  deceased  did  not  amount  to  more  than  those  of 
an  old  woman:  MUler  v.  State,  27  Tex.  App.  63»  10  S.  W.  445.  If  the 
defendant  seeks  to  justify  the  killing  on  the  ground  of  self-defense, 
evidence  of  threats  made  by  him  tending  to  rebut  such  defense  is 
admissible:  Oralg  t.  State  (Tex.  App.),  23  a  W.  U08. 
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[166  Mo.  307»  65  8.  W.  999.1 

EQUITY  HAS  NO  JURISDICTION  to  restrain  the  commto- 
(rion  of  a  crime,    (p.  713.) 

INJUNCTION— CANCELLATION   OP    FRAUDULENT     LI- 

CENSE. — Equity  has  Jurisdiction  to  enjoin  a  Jockey  club  from  ezer- 
dsing  a  privilege  under  a  license  fraudulently  obtained,  until  such 
license  may  be  canceled,  although  the  statute  makes  the  exercise 
of  such  privilege  without  a  license  a  misdemeanor,    (p.  713.) 

EQUITY  JURISDICTION— VENUE  OF  ACTION.—Actions 
of  purely  equity  cognizance  are  transitory  In  nature,  and  the  pro- 
cess of  the  court  operates  in  personam,  so  that  when  the  court  ac- 
quires Jurisdiction  of  the  person  it  acquires  Jurisdiction  of  the  sub- 
ject matter,    (p.  713.) 

ACTIONS-RIGHT  OP  ATTORNEY  GENERAL  TO  MAIN- 
TAIN.—The  attorney  general  of  a  state  has  authority  to  prosecute 
an  action  if  it  is  such  an  action  as  can  be  maintained  by  the  state, 
and  his  authority  to  maintain  an  action  cannot  be  denied  on  the 
ground  that  the  state  has  no  pecuniary  Interest  in  the  controversy. 
Whether  the  action  is  such  that  it  could  be  maintained  by  the  state 
must  be  decided  by  the  court  in  which  it  is  brought    (pp.  713»  714.) 

J.  H.  Overall^  M.  L.  Clardy,  and  Boyle,  Priest  &  Lehmaniiy 
for  the  appellant. 

E.  C.  Crow,  attorney  general,  for  the  respondent. 

^^^  BEACE,  J.  This  is  an  original  proceeding,  by  petition, 
for  a  writ  of  prohibition  against  the  defendant^  one  of  the 
judges  of  the  St.  Louis  city  circuit  court,  prohibiting  him, 
as  judge  of  said  court,  from  the  further  exercise  of  any  juris- 
diction in  the  case  of  the  State  of  Missouri  ex  rel.  Edward 
C.  Crow,  Attorney  General,  against  the  relators.  The  return 
of  the  defendant  to  the  preliminary  order  is  a  demurrer  to 
the  petition,  and  a  motion  for  judgment  thereon,  denying  the 
writ,  on  the  ground  that  it  therein  appears  that  the  said  cir- 
cuit court  had  jurisdiction  of  the  persons  and  of  the  subject 
matter  of  said,  suit,  and  it  does  not  appear  that  said  court 
has  exceeded  its  jurisdiction,  or  that  it  intends  to  do  so. 

It  appears  from  the  petition  that  on  August  27,  1901, 
suit  was  instituted  in  the  St  Louis  city  circuit  court  in  the 
name  of  the  state,  by  the  attorney  general,  against  the  re- 
lators, by  petition,  in  the  nature  of  a  bill  in  equity,  the  grava- 
men of  the  complaint  in  which  was  in  substance  that  the  de- 
fendant on  August  6,  1901,  wrongfully,  fraudulently,  and 
surreptitiously  obtained  from  one  Stephen  0.  Bodgers,  fifteen 
licenses,  numbered  from  446  to  460,  inclusive,  and  signed  by 
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Albert  0.  Allen,  state  auditor,  authorizing  the  defendants, 
respectively  therein  named,  to  "make  books,'*  ''sell  pools*'  and 
''register  bets**  under  the  provisions  of  article  2,  chapter  105  of 
the  Sevised  Statutes  of  1899,  on  races  to  be  run  on  Delmar 
Sacetrack  **^  on  forty-seven  days  therein  specified  between 
said  date  and  September  28,  1901,  inclusive.  That  said  li- 
censes were  issued  to  said  defendants  without  authority  of  the 
said  auditor.  That  defendants,  by  virtue  of  said  fraudulent 
licenses  and  under  color  of  same,  are  engaged  in  making  books, 
selling  pools,  and  registering  bets  on  the  Delmar  Bacetrack, 
which  is  partly  in  the  city  of  St.  Ijouis  and  partly  in  the  county 
of  St.  Louis,  and  threaten  to  continue  so  doing  until  said  last- 
mentioned  date,  wherefore  plaintiff  prayed  that  the  defendants 
be  required  to  bring  said  fraudulent  licenses  into  court  foi 
cancellation,  and  that  in  the  meantime  they  be  enjoined  from 
making  books,  selling  pools,  and  making  bets  on  said  racetrack 
by  virtue  and  under  color  of  authority  of  said  licenses,  and  that 
such  injunction  be  made  perpetual  on  final  hearing. 

In  answer  to  a  rule  to  show  cause  why  a  temporary  injunc- 
tion should  not  be  granted  on  said  bill,  the  defendants  therein 
on  August  30,  1901,  appeared  and  filed  a  demurrer  thereto^ 
which  having  been  argued  by  counsel  for  the  respective  par- 
ties, was  taken  under  advisement  until  September  3,  1901, 
when,  without  passing  on  the  demurrer,  the  defendant  tiierein, 
judge  of  said  court,  granted  a  temporary  injunction  restrain- 
ing the  defendants  therein  (relators  herein)  until  further 
order,  "from  making  books,  selling  pools,  registering  bets,  and 
making  wagers  on  the  Delmar  Bacetrack  located  in  the  city 
and  county  of  St.  Ijouis,  by  virtue  and  authority,  and  under 
color  of  certain  alleged  pretended  licenses  dated  August  6, 
1901,  and  being  numbered  from  446  to  460,  inclusive,  and 
that  the  defendant,  the  Delmar  Jockey  .Club,  be  enjoined  and 
restrained  until  further  order  of  this  court  from  permitting 
any  person  or  persons  to  engage  in  the  avocation  of  book-mak- 
ing, pool-selling,  or  registering  bets  on  horseraces  run  on.  said 
racetrack,  or  betting  or  gambling  on  said  track  by  virtue  and 
authoriiy  of  the  licenses  aforesaid.''  And  on  September  6, 
1901,  the  preliminary  order  for  prohibition  was  issued  bj  a 
judge  of  this  court. 

*»  1.  By  article  2,  chapter  106  of  the  Bevised  Statutes  of 
1899,  'Hliook-making,**  "pool-selling,**  and  "registering  bets**  on 
horseraces,  without  a  license  issued  under  the  prorisicms  of 
that  article  by  the  state  auditor,  is  made  a  misdemeancHr  pun- 
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ishable  by  fine  or  imprisonment  or  both.  If  the  purpose  of 
the  suit  instituted  in  the  St.  Louis  city  circuit  court  by  the 
attorney  general  had  been  to  restrain  the  defendants  from  the 
commission  of  that  offense,  the  court  would  have  been  without 
jurisdiction,  courts  of  equity  having  no  jurisdiction  to  restrain 
the  commission  of  crime.  But  such  was  not  the  character  of 
that  action,  the  object  of  which  was  the  cancellation  of  licenses 
obtained  by  fraud,  and  the  restraint,  in  the  meantime,  of  the 
exercise  of  privileges  thereunder.  It  was  not  sought  to  re- 
strain the  defendants  from  *T)ook-making,"  "pool-selling,^*  and 
**registering  bets*'  without  a  license,  which  is  a  crime,  but  to 
restrain  them  from  so  doing  under  a  license  which  is  no  crime, 
and  in  harmony  with  this  purpose  is  the  temporary  injunction 
issued  therein,  restraining  the  defendants  from  doing  these 
things  *%j  virtue  and  authority  and  under  color  of  the  license'* 
alleged  to  have  been  fraudulently  obtained. 

2.  It  appears  from  the  petition  that  the  racecourse  on  which 
the  licenses  authorized  the  book-making,  etc.,  to  be  carried 
on  was  partly  in  the  county  of  St.  Louis,  and  hence  it  is  argued 
that  the  circuit  court  of  the  city  of  St.  Louis  had  no  jurisdic- 
tion. There  is  nothing  in  this  contention.  The  action  is  one 
of  purely  equitable  cognizance.  Such  actions  are  transitory 
in  nature,  and  the  process  of  the  courts  of  equity  therein 
operate  in  personam,  and  when  such  courts  acquire  jurisdic- 
tion of  the  person,  they  have  jurisdiction  of  the  subject  matter: 
Olney  v.  Eaton,  66  Mo.  663T 

3.  It  is  next  argued  that  the  action  cannot  be  maintained 
by  the  attorney  general. .  By  section  4^943  of  the  Eevised 
Statutes  of  1899,  it  is  provided  that  '^the  attorney  general  shall 
be,  and  he  is  hereby  authorized  and  empowered  in  the  name 
and  in  behalf  of  the  state  of  Missouri,  to  institute  and  pros- 
ecute •**  all  suits  and  other  proceedings  at  law  and  in  equity, 
requisite  and  necessary  to  protect  the  rights  and  interests  of 
the  state,  and  to  enforce  any  and  all  rights,  interests,  or  claims 
of  the  state  against  any  and  all  persons,  bodies  politic,  or  cor- 
porate.** It  would  seem,  on  the  face  of  the  statute,  that  there 
can  be  no  doubt  as  to  the  authority  of  the  attorney  general 
to  prosecute  the  action  if  it  is  such  a  one  as  can  be  maintained 
by  the  state,  whose  right  to  do  so,  however,  is  questioned  on 
the  ground  that  it  has  no  pecuniary  interest  in  the  controversy. 
The  licenses  provided  for  by  article  2,  supra,  are  state  licenses, 
issued  by  state  officers,  and  the  tax  levied  thereon  paid  into  the 
state  treasQiy,  and  it  may  weU  be  that  the  state  has  a  direct 
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pecuniary  interest  in  the  suppression  and  cancellation  of  li- 
censes surreptitiously  obtained  from  its  officers.  Be  that  as 
it  may^  it  would  not  follow  that  the  action  could  not  be  main- 
tained because  the  state  had  no  pecuniary  interest  to  be  pro- 
tected. As  was  said  by  Mr.  Justice  Brewer  in  In  re  Debs, 
158  II.  S.  584,  15  Sup.  Ct.  Bep.  900:  ''Every  government  in- 
trusted, by  the  very  terras  of  its  being,  with  powers  and  duties 
to  be  exercised  and  discharged  for  the  general  welfare,  has  a 
right  to  apply  to  its  own  courts  for  any  proper  assistance  in  the 
exercise  of  the  one  and  the  discharge  of  the  other,  and  it  is  no 
sufficient  answer  to  its  appeal  to  one  of  those  courts  that  it  has 
no  pecuniary  interest  in  the  matter.  The  obligations  which 
it  is  under  to  promote  the  interest  of  all,  and  to  prevent  the 
wrongdoing  of  one  resulting  in  injury  to  the  general  welfare, 
is  often  of  itself  sufficient  to  give  it  a  standing  in  court^^  See, 
also,  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273, 
8  Sup.  Ct.  Eep.  850;  United  States  v.  American  Bell  Tele- 
phone Co.,  128  U.  S.  315,  9  Sup.  Ct.  Eep.  90 ;  State  v.  Ohio 
Oil  Co.,  150  Ind.  21,  49  N.  E.  908;  State  v.  Saline  County,  51 
Mo.  350,  11  Am.  Bep.  454.  Moreover,  whether  the  state  can 
maintain  the  action  is  a  question  to  be  raised  and  determined 
in  the  court  where  the  case  is  pending;  it  does  not  go  to  the 
power  or  jurisdiction  of  the  court,  and  its  decision  here  could 
not  furnish  a  basis  for  prohibition:  Wilson  v.  *^*  Berk- 
stresser,  45  Mo.  283;  Bowman^s  Case,  67  Mo.  146;  State  v. 
Southern  By.  Co.,  100  Mo.  59,  13  S.  W.  398;  State  v.  Withrow, 
108  Mo.  1,  18  S.  W.  41;  State  v.  Scarritt,  128  Mo.  331,  30 
S.  W.  1026. 

The  St.  Louis  city  circuit  court  being  a  court  of  general 
equity  jurisdiction,  and  the  case  of  the  state  at  the  relation 
of  the  attorney  general  against  the  relators  pending  therein 
being  within  the  jurisdiction  of  that  court,  and  no  good  reason 
having  been  shown  why  the  defendant,  as  judge  thereof,  should 
be  prohibited  from  proceeding  therein  in  due  course,  the  per- 
emptory writ  of  prohibition  will  be  denied,  the  rule  herein 
discharged,  and  judgment  entered  in  favor  of  the  defendant 
against  the  petitioners  for  costs. 

Burgess,  C.  J.,  and  Sherwood,  Bobinson,  Marshall,^  and  Yal- 
liant,  JJ.,  concur* 

Gantt,  J.,  dissenta. 


Ad,  Injunction  will  not  Issue  to  restrain  a  erhne  or  a  criminal 
prosecution.  However,  the  fact  that  the  acts  complained  of  constl- 
tote  a  violation  of  the  criminal  law  does  not  prevent  their  being  sa- 
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joined:  Panlk  ▼.  Mayor,  104  Ga.  24,  68  Am.  St  Rf^p.  128,  80  S.  B. 
417;  Klein  ▼.  LiTingston  Olnb,  177  Pa.  St  224,  55  Am.  St  Rep.  717, 
85  Atl.  606;  Yegelahn  v.  Guntner,  167  Mass.  02,  57  Am.  St  Rep. 
443,  44  N.  B.  1077;  Columbian  Athletic  Club  v.  State,  148  Ind.  98» 
52  Am.  St  Rep.  407,  40  N.  B.  014;  Hamilton-Brown  Shoe  Co.  T. 
Saxey,  131  Mo.  212,  52  Am.  St  Rep.  622,  32  S.  W.  1106;  monographic 
«u>te  to  Creighton  ▼.  Dahmer,  85  Am.  St  Rep.  670-68L 


MARX  T.  HART. 

tl66  Mo.  508,  66  S.  W.  260.] 

APPEAL  AND  ERROR— JURISDICTION.— An  Issue  raised  in 
the  court  below  inyolving  a  constitutional  question  gives  the  su- 
preme court  appellate  jurisdiction,    (p.  723.) 

ATTACHMENT  AND  GARNISHMENT— DISCHARGE  IN 
BANKRUPTCT.—A  discharge  in  bankruptcy  of  an  attachment  de- 
fendant in  a  national  court  after  final  judgment  against  the  gar- 
nishee in  a  state  court  and  an  appeal  and  supereedeas  bond  does  not 
discharge  the  garnishee,  nor  devest  the  state  court  of  jurisdiction 
to  enforce  the  rights  accruing  to  the  plaintiff  by  the  garnishment 
proceedings,    (pp.  725,  726.) 

GARNISHMENT-JURISDICTION— OFFICER'S  RETURN. 
The  return  of  an  officer  in  a  garnishment  proceeding  reciting  that 
he  d^vered  a  copy  of  the  summons  of  garnishment  to  the  gar- 
nishee^ which  copy  he  makes  part  of  his  return,  and  in  which  he 
"notifled"  the  garnishee  that  he  attached  in  his  hands  all  debts 
and  personal  property  due  by  him  to  the  defendant  in  attachment, 
is  a  sufficient  compliance  with  the  statute  requiring  him  '*to  de- 
dare"  to  the  garnishee  that  he  attaches  such  property  in  his  hands, 
to  confer  jurisdiction  over  the  garnishee  and  the  subject  matter. 
ip.  726.) 

GARNISHMENT— JURISDICTION— SERVICE  ON  PART- 
NBRS.— Service  of  notice  of  garnishment  upon  a  partner  who  has 
possession  of  the  goods  gives  the  court  jurisdiction  of  the  subject 
matter,  and  the  voluntary  appearance  of  the  other  partner  confers 
jurisdiction  of  himself  personally,     (p.  727.) 

EVIDENCE-LOST  DEPOSITION— ADMISSIONS.— If  a 
deposition  of  one  of  the  parties  to  the  suit  is  by  agreement  taken 
in  shorthand,  and  afterward  transcribed  into  longhand  by  the 
notary  and  filed  by  him,  but  is  lost  before  the  trial,  the  notary,  upon 
proof  of  the  loss  of  the  deposition,  is  a  competent  witness  to  prove 
admissions  made  by  the  deponent  at  the  time  of  taking  his  deposi- 
tLotk    (p.  728.) 

GARNISHMENT— USURY.— An  attaching  creditor  proceed- 
ing by  garnishment  is  not  a  stranger  or  general  creditor,  so  as  to 
deprive  him  of  the  right  to  attack  as  usurious  a  mortgage  given 
by  the  defendant  in  attachment  to  the  gaml»bee.    (p.  728.) 

USURY.— FINDING  OF  JURY  that  a  transacti<m  is  usurious 
is  binding  on  the  court  if  there  is  substantial  evidence  to  support 
It.    (p.  781.) 
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GARNISHMENT-FORM  OF  VBRDIOT.-If,  In  garnishment 
proceedings,  connsel  for  both  sides  stipulate  that  it  shall  be  suffi- 
cient for  the  Jury  to  designate  the  goods  in  the  hands  of  the  gar- 
nishee as  "the  diamonds,  watches,  and  jewelry  described**  in  a 
certain  note,  and  the  court  draws  up  a  form  of  verdict  in  accord- 
ance with  such  stipulation,  which  is  adopted  by  the  jury,  the  ver- 
dict is  binding,  especially  if  counsel  at  no  time  makes  any  request 
for  a  separate  valuation  of  each  article^  which  it  was  incumbent 
upon  them  to  do  if  they  desired  such  separate  valuation,    (p.  732.) 

L.  A.  Laughlin,  for  the  appellant. 

I.  J.  Ringolsky,  for  the  respondents. 

w»  GANTT,  J.  On  June  22,  1894,  plaintiffs  sued  out  a 
writ  of  attachment  against  the  defendant,  E.  Hart,  in  the 
circuit  court  of  Jackson  county.  On  the  succeeding  day  the 
sheriff  served  the  following  summons  and  notice  of  garnish- 
ment on  Lamon  Y.  Harkness  and  D.  H.  Eussell,  a  member  of 
the  firm  of  Harkness  &  Bussell,  and  known,  in  the  record  as 
Exhibit  "A": 

''In  the  Circuit  Court  of  Jackson   Oounhf,  at  Kansas   Citg, 

Missouri, 

•'October  Term,  1894. 

«DAVID  MARX,  MILLAED  VEIT,  and  SOL  H.  VEIT, 

Partners,   Doing   Business   Under  the   Firm  Name  and 
Style  of  Marx,  Veit  &  Co.,  PlaintifEs, 

vs. 
E.  HABT,  Doing  Business  Under  the  Firm  Name  and  Style 
of  Hart  Jewelry  Company,  Defendant. 

'To  Lamon  Y.  Harkness  and   Lamon  D.  H.  Russell,  Doing 

Business  as  Harkness  &  Russell,  Garnishees. 

'Ton  are  hereby  notified  that  I  attach  in  your  hands  all 
debts  due  by  you  to  the  above-named  defendant,  B.  Hart,  doing 
business  under  the  firm  name  and  style  of  Hart  Jewelry  Com- 
pany, together  with  all  personal  property,  money,  rights,  credits, 
bills,  notes,  drafts,  checks  or  other  choses  in  action  of  the  said 
defendant  in  your  possession  or  charge  or  under  your  control 
at  the  time  of  the  service  of  this  garnishment,  or  which  may 
come  into  your  possession  or  charge,  or  under  your  ccmtrol,  or 
be  owing  by  you  between  that  time  and  the  time  of  filing  your 
answer,  or  so  much  thereof  as  will  satisfy  the  sum  of  dgbteen 
hundred  and  seventeen  dollars,  with  interest  and  cost  of  gui^ 
and  yon  are  hereby  summoned  to  be  and  appear  before  the 
honorable  circuit  court  of  Jackson  county,  at  yangaa  City, 
Missouri,  on  the  first  day  of  the  next  term  thereof,  it  being 
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the  eighth  day  of  October,  **^  A.  D.  1894,  then  and  there  to 
answer  such  allegations  and  interrogations  as  may  be  exhibited 
by  David  Marx  et  al.,  the  above-named  plaintiffs.  Given  under 
my  hand  at  ofiEice  in  Kansas  City,  Missouri,  this  twenty-third 
day  of  June,  1894.  JOHN   P.   OTTEILL,   Sheriff." 

On  the  back  of  the  writ  of  attachment  said  sheriff  made  the 
f  oUowdi^  return : 

^'Executed  the  within  ^Tit  in  Jackson  county,  MisBOuri,  on 
the  twenty-third  day  of  June,  1894,  by  delivering  a  copy  of  the 
summons  of  garnishee  hereto  attached,  marked  Exhibit  'A'  and 
made  a  part  of  this  return^  to  Lamon  D.  H.  Bussell,  of  the  firm 
ef  Haikness  ft  Bussell,  by  declaring  to  him  that  I  did  attach 
in  his  hands  all  debts  due  by  him  to  the  within  named  defend- 
ant, B.  Hart.  JOHN  P.  O'NEILL,  Sheriff/' 

On  June  22,  1894,  a  summons  of  garnishment  was  issued 
by  said  sheriff,  directed  to  the  garnishee,  L.  D.  H.  Bussell, 
as  follows: 

EXHIBIT  «0.'' 

^In  fk$  Circuit  Court  of  Jackson   County,  at  Kantas  City, 

Missouri. 

•'October  Term,  1894. 

«DAVID  MARX,  MILLABD  VEIT,  and  SOL  VEIT,  Part- 
ners,  Doing  Business  Under  the  Firm  Name  and  Style 
of  Marx,  Veit  &  Co.,  Plaintiffs, 

vs. 

B.  HABT,  Doing  Business  Under  the  Firm  Name  and  Style 
of  Hart  Jewelry  Company,  Defendant. 

"SUMMONS  OF  GARNISHEE. 

**To  Lamon  D.  H.  Bussell,  Garnishee: 

*'You  are  hereby  notified  that  I  attach  in  your  hands  all 
debts  due  by  you  to  the  above-named  defendant,  E.  Hart,  doing 
business  under  firm  name  and  style  of  Hart  Jewelry  Company, 
together  with  all  personal  property,  money,  rights,  credits, 
bonds,  bQls,  notes,  drafts,  checks,  or  other  chosee  in'  action  of 
the  said  defendant,  in  your  possession  or  charge  or  under  your 
control  at  the  time  of  the  service  of  the  garnishment,  or  which 
may  come  into  your  possession  or  charge,  or  under  your  con- 
trol, or  be  owing  by  you  between  that  time  and  the  time  of 
filing  your  answer,  or  *^*  so  much  thereof  as  will  satisfy  the 
sum  of  eighteen  hundred  and  seventeen  dollars,  with  interest 
and  cost  of  suit;  and  you  are  hereby  summoned  to  be  and  ap- 
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pear  before  the  honorable  circuit  court  of  Jackson  conntyy  at 
Kansas  City^  Missouri^  on  the  first  day  of  the  next  term  there- 
of, it  being  the  eighth  day  of  October,  A.  D.  1894,  then  and 
there  to  answer  such  allegations  and  interrogatories  as  may  be 
exhibited  by  David  Marx,  Miller  Veit,  and  Sol  Veit,  partners, 
doing  business  under  the  firm  name  and  style  of  Marx,  Veit  & 
Co.,  the  above-named  plaintiffs. 

"Given  under  my  hand  at  office  in  Kansas  City,  Missouri, 
this  twenty-second  day  of  June,  1894. 

''JOHN  P.  O'NEILL,  Sheriff." 

On  the  back  of  the  writ  of  attachment  said  sheriff  made 
the  following  return: 

"And  further  executed  this  writ  in  Jackson  county,  Missouri, 
on  the  twenty-third  day  of  June,  1894,  by  delivering  a  copy  of 
the  summons  of  garnishee  hereto  attached,  marked  Exhibit  'C 
and  made  a  part  of  this  return,  to  Lamon  D.  H.  Russell,  by  de- 
claring to  him  that  I  did  attach  in  his  hands  all  debts  due  by 
him  to  the  within  named  defendant,  E.  Hart. 

''JOHN  P.  O'NEILL,  Sheriff.*' 

On  October  10,  1894,  plaintiffs  filed  interrogatories  to  the 
garnishees,  as  follows: 

''First. — ^At  the  time  of  the  garnishment  upon  you  in  the 
above-entitled  cause,  had  you  in  your  possession  or  under  your 
control,  any  goods,  wares,  merchandise,  property  or  effects,  or 
any  bills,  notes,  accoimts,  choses  in  action,  belonging  to  defend- 
ant ?  Have  you  since  had  or  have  you  now,  any  of  the  above- 
described  articles  in  your  possession  or  under  your  control? 

"Second. — ^At  the  time  of  the  service  of  the  garnishment  upon 
you  in  the  above-entitled  cause,  were  you  indebted  in  any  man- 
ner to  the  above-named  defendant?  Have  you  since  then  be- 
come indebted  to  him,  or  are  you  now  indebted  to  him  in  any 
sum? 

"Third. — ^At  the  time  of  the  service  of  the  garnishment  upon 
you  in  the  above-entitled  cause,  or  since  then,  or  did  you  have 
and  have  you  now  in  your  possession  or  under  your  control,  any 
goods,  wares,  merchandise,  bills,  notes,  or  accounts  belonging  to 
defendant?  If  so,  state  fully  what  the  property  consisted 
X)f  and  by  virtue  of  what,  if  any,  claim,  and  what  manner  you 
control  or  hold  possession  of  such  property.'' 

^^^  On  October  17,  1894,  the  garnishees  filed  their  sworn 
answer  to  said  interrogatories,  as  follows: 

"Now  comes  the  said  garnishees,  and  for  their  answers  to  the 
interrogatories  propounded  to  them  by  the  plaintiffs  in  the 
above-entitled  action,  say: 
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*Tjx.  answer  to  the  first  interrogatory  the  garnishees  state 
that  at  the  time  of  the  garnishment  upon  them^  since  that  time, 
or  now,  they  did  not  have  in  their  possession  or  under  their 
control  any  goods,  wares,  merchandise,  property,  or  eflEects,  or 
any  bills,  notes,  accounts,  choses  in  action,  in  which  the  de- 
fendant had  any  legal  interest. 

*^n  answer  to  the  second  interrogatory  the  garnishees  state 
that  at  the  time  of  the  service  of  the  garnishment  upon  them, 
since  then  or  now,  they  were  not  indebted  in  any  manner  to  the 
said  defendant. 

^?n  answer  to  the  third  interrogatory  the  garnishees  state 
that  at  the  time  of  the  service  of  the  garnishment  upon  them, 
since  then  or  now,  they  did  not  have  in  their  possession  or  un- 
der their  control  any  goods,  wares,  merchandise,  bills,  notes,  or 
accounts  in  which  defendant  had  any  legal  interest. 

*TVherefore,  the  garnishees  pray  that  they  may  be  discharged 
from  all  liability  by  reason  of  said  garnishment,  and  that  they 
may  be  allowed  a  sum  suflScient  to  indemnify  them  for  their 
time  and  expenses  and  reasonable  attorney's  fees  in  attending 
and  answering  said  garnishment^' 

On  November  16,  1895,  plaintiffs  filed  their  amended  denial 
of  the  answer  of  the  garnishee  as  follows,  omitting  caption : 

'^Now  come  plaintiflEs  in  the  above-entitled  cause  and  for 
their  amended  denial  to  the  answer  of  the  garnishees  L.  V. 
Harkness  and  L.  D.  H.  Bussell,  doing  business  as  Harkness  & 
Bussell,  denies  each  and  every  allegation  and  statement  in  said 
garnishees'  answer  contained.  Plaintiffs,  further  answering, 
state  that  prior  to  the  issuing  of  the  writ  of  garnishment  in  the 
above-entitled  cause  on  said  garnishees,  they,  the  garnishees, 
received  into  their  possession  four  thousand  dollars'  worth  of 
diamonds,  jewelry,  and  merchandise  belonging  to  defendant  as 
security  for  a  large  alleged  indebtedness  due  the  garnishees 
from  the  defendant.  Plaintiffs,  further  replying,  state  that 
the  garnishees  and  defendants  hereto  prior  to  the  issuing  of 
the  attachment  herein,  entered  into  a  conspiracy  for  the  pur- 
pose of  defrauding  *^*  the  creditors  of  the  defendant.  That 
it  was  agreed  and  understood  by  and  between  the  defendant 
and  garnishees  that  the  defendant  should  purchase  goods  on 
credit  and  thereafter  transfer  said  goods  to  said  garnishees. 
Plaintiffs  further  state  that  the  goods  now  in  possession  of 
garnishees  were  transferred  to  them  by  defendant  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  the  creditors  of 
defendant,  and  were  accepted  by  the  garnishees  for  the  pur- 
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pose  of  assisting   the  defendant  in  his   purpose  to  defraud, 
hinder,  and  delay  his  creditors. 

'Tlaintiffs  further  state  that  the  defendant,  for  the  past  fire 
years,  was  wholly  insolvent  and  was  purchasing  large  quantities 
of  goods  on  credit  with  the  intention  never  to  pay  for  such 
goods;  all  of  which  was  known  to  the  garnishees  and  partici- 
pated in  Ly  them. 

'^Vheref ore,  plaintiffs  state  that  the  garnishees  have  in  their 
possession  four  thousand  dollars'  worth  of  goods  belonging  to 
defendant,  wherefore,  plaintiffs  ask  for  judgment  against  the 
garnishees  for  the  amount  of  their  claim  with  interest  and 
costs* 

^'SECOND  COUNT. 

^Plaintiffs,  for  a  second  denial  to  garnishees*  answer  herein, 
state  that  prior  to  the  issuing  of  the  writ  of  attachment  in  the 
above-entitled  cause,  the  defendant  became  indebted  to  the  gar- 
nishees in  a  large  sum  of  money,  to  wit,  ten  thousand  dollars; 
that  as  security  for  such  large  indebtedness  the  defendant  trans- 
ferred to  garnishees  five  thousand  dollars'  worth  of  diamonds, 
jewelry,  and  watches,  and  defendant  secured  garnishees  with 
other  merchandise,  including  a  large  number  of  pledges  upon 
which  defendant  had  loaned  money  to  the  amount  of  two  thou* 
sand  five  hundred  dollars.  That  the  garnishees  for  any  and  all 
indebtedness  to  them,  and  for  the  money  loaned  by  them  to  de- 
fendant, charged,  exacted,  and  received  from  the  defendant 
usurious  interest,  to  wit,  the  sum  of  two  per  cent  per  month. 
That  said  garnishees  had  in  their  possession  said  large  amount 
of  goods,  wares,  and  merchandise,  as  security  for  said  indebted- 
ness, upon  which  garnishees  charged  usurious  interest.  That 
the  sheriff  of  Jackson  county  tried  to  levy  on  said  goods,  but 
the  garnishee  concealed  the  same  so  that  the  levy  could  not 
be  made  on  them.  Wherefore,  plaintiffs  state  that  the  gar- 
nishees have  no  lien  on  the  goods  so  pledged  with  them  for 
any  indebtedness  of  the  defendant  to  them  on  account  of  hav- 
ing charged  said  usurious  interest,  to  wit,  two  per  cent  per 
month;  wherefore,  plaintiffs  pray  for  judgment  against  the 
garnishees  for  the  value  of  said  goods  and  for  the  amount  of 
their  daim  against  the  defendant  with  interest  and  costs." 

^^^  On  November  18,  189^,  garnishees  filed  their  reply  to 
the  denial  of  plaintiffs,  as  follows,  omitting  caption:  **lSrow, 
come  the  garnishees,  Harkness  &  Russell,  and  for  reply  to  tha 
denial  of  plaintiffs  of  the  answer  of  these  garnishees,  deny 
each  and  every  allegation  in  said  denial  contained.  Where- 
fore these  garnishees  pray  to  be  dismissed  with  their  costs.'* 
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The  cause  came  on  for  trial  at  the  October,  1897,  term, 
of  said  court.  Under  the  evidence  and  instructions  of  the 
court,  the  jury  returned  the  following  verdict :  "We,  the  jury, 
find  the  issues  for  the  plaintiffs,  and  we  further  find  that  the 
garnishees,  Harkness  &  Bussell,  at  the  time  of  the  service  of 
the  writ  of  garnishment  on  them,  had  in  their  possession  money 
or  property  and  effects  belonging  to  defendant  Hart  as  follows: 
Diamonds,  watches,  and  jewelry  as  described  in  the  eighteen 
hundred  and  twenty-five  dollar  note  in  evidence,  and  the  value 
thereof  is  three  thousand  five  hundred  dollars.  Oeorge  Price, 
Foreman." 

Motions  for  new  trial  and  in  arrest  of  judgment  were  filed 
December  7,  1897,  in  due  time,  and  overruled  August  8,  1898, 
and  the  garnishees  duly  excepted,  and  leave  was  given  them  to 
file  a  bill  of  exceptions  at  the  next  regular  term  of  the  court. 
Upon  the  verdict  against  the  garnishees  the  court  rendered 
judgment  as  follows,  on  December  3,  1897:  'TV^herefore,  it  is 
ordered,  adjudged,  and  decreed  by  the  court  that  unless  said 
garnishees,  Harkness  ft  Bussell,  pay  over  or  deliver  to  the 
tsheriff  said  property  so  found  to  be  in  their  possession  by  the 
aforesaid  verdict  of  the  jury,  or  pay  over  the  value  thereof 
within  ten  days  from  this  date,  or  execute  their  bond  for  the 
payment  or  delivery  thereof  within  said  time,  then  the  court 
will  enter  up  judgment  against  said  garnishees  for  the  proper 
amount  or  value  as  found  in  money,  and  award  executions  to 
enforce  such  judgment.*' 

On  December  13,  1897,  the  following  order  was  made  by 
the  court:  **Naw,  on  this  day  come  said  garnishees,  by  their 
•^  attorney,  and  ask  the  court  .for  an  extension  of  time  in 
which  to  discharge  themselves  as  per  order  of  this  court  made 
on  December  3,  1897.  Whereupon,  the  court  doth  order  that 
the  time  given  said  garnishees  to  comply  with  the  order  of  this 
court  be  extended  until  on  or  before  January  15,  1898.*' 

On  January  15,  1898,  the  time  for  compliance  was  again 
extended  for  thirty  days.  The  motion  for  new  trial  having 
been  overruled  on  August  7,  1898,  on  August  22,  1898,  plain- 
tiffs filed  their  motion  for  judgment  because  the  garnishees 
had  failed  to  discharge  themselves  as  ordered  by  the  court,  and 
the  court  having  heard  the  same,  rendered  the  following  judg- 
ment: 

"October  8,  1898.    Now,  on  this  day  come  plaintiffs,  by 

their  attorney,  and  the  garnishees,  by  their  attorney,  and  the 
Am.  St  ntp..  Vol.  X4XXXIX.-46 
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application  filed  by  plaintifiEs  for  a  judgment  against  the  gar- 
nishees on  account  of  the  garnishees  failing  to  discharge  them- 
fielves  as  ordered  by  the  courts  coming  on  for  hearing,  and  the 
court  having  heard  and  fully  considered  the  eyidence  intro- 
duced by  both  plaintiffs  and  garnishees,  does  hereby  order  and 
adjudge  that  said  motion  for  judgment  against  the  gamisheea 
be  and  hereby  is  sustained;  to  which  ruling  and  action  of  the 
court  the  garnishees  except,  and  the  court  finds  that  the  plain- 
tiffs haye  judgment  against  defendant  amounting  at  this  time  to 
the  sum  of  two  thousand  two  hundred  and  forty-four  dollars 
and  seventy-eight  cents,  and  the  costs  due  the  plaintiffB  now 
accrued  in  said  attachment  suit  in  the  sum  of  twenty-six  dol- 
lars. Wherefore,  it  is  ordered  and  adjudged  ihat  plaintiffs  have 
judgment  against  the  garnishees  for  the  sum  of  two  thousand 
two  hundred  and  forty-four  dollars  and  seventy-eight  cents 
and  interest  from  date,  and  said  sum  of  twenty-six  dollars  costs 
of  said  attachment  suit,  and  the  costs  of  this  garnishment  pro- 
ceeding. It  is  further  ordered  that  the  goods  and  property 
deposited  by  the  garnishees  with  the  sheriff  be  sold  by  the 
said  sheriff  under  the  execution  issued  in  this  cause  against 
defendant,  as  such  goods  are  directed  to  be  sold  by  law  under 
executions,  and  that  the  amount  realized  from  such  sale  be 
credited  on  the  judgment  obtained  by  plaintiffs  against  the 
defendant,  and  ^^®  that  execution  be  issued  against  the  gar- 
nishees to  recover  the  balance,  if  any,  due  plaintifib,  from  de- 
fendant on  their  «aid  judgment. 

^And  come  now  said  garnishees,  by  attorney,  and  file  here- 
in their  motion  for  a  new  trial  of  this  cause  and  motion  in 
arrest  of  judgment  herein,  which  said  motions  are  now  by 
consent  of  parties  taken  up  and  submitted  to  the  court,  and 
the  court  being  duly  advised  in  the  premises  doth  overrule  said 
motions ;  to  which  ruling  of  the  court  said  garnishees  duly  ex- 
cepted at  the  time.  The  court  grants  and  allows  said  gar- 
nishees until  on  or  before  the  fifteenth  day  of  December, 
A.  D.  1898,  to  prepare  and  file  their  bill  of  exceptions.  Said 
garnishees  in  due  time  filed  their  affidavit  for  appeal  and  an 
appeal  was  granted.'^ 

Since  the  transcript  was  filed  in  this  courts  a  certillcate 
of  the  discharge  of  E.  Hart  in  bankruptcy  by  the  district  court 
of  the  United  States  for  the  western  district  of  Missoori  has 
been  filed  in  this  court,  and  a  motion  to  transfer  the  cause  to 
the  Kansas  Oitgr  court  of  appeals. 
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1.  No  doubt  can  exist  that  if  jurisdiction  of  this  appeal 
18  to  be  determined  by  the  amount  involved  then  it  should  have 
been  lodged  in  the  Kansas  Oitj  court  of  appeals,  but  the 
garnishees  in  their  motion  for  new  trial  insisted  that  the  cir« 
Guit  court,  in  giving  plaintiff^s  instructions  numbered  1  and 
2,  and  in  refusing  their  instruction  numbered  1,  violated  sec- 
tion 15  of  article  2  of  the  constitution  of  Missouri,  and  thus 
raised  a  constitutional  question  which  gave  this  court  juris- 
diction of  the  appeal. 

The  relevancy  of  the  constitutional  provision  prohibiting  the 
passage  of  ex  post  facto  laws  arose  in  this  way :  On  August  13, 
1889,  E.  Hart  gave  his  note  for  one  thousand  and  twenty 
dollars,  payable  to  Fred  J.  £ast,  bearing  interest  at  ten  per 
cent  per  annum,  which  note  was  indorsed  to  the  garnishees. 
In  1891,  the  general  assembly  passed  a  new  interest  and  usury 
law  (Laws  1891,  p.  170),  whereby  mortgages  or  pledges  of  per- 
sonal property  ^^'^  were  rendered  invalid  and  illegal  when  it 
should  appear  that  the  party  holding  such  lien  '^has  received 
or  exacted  usurious  interest/'  In  1894,  Hart  mortgaged  or 
pledged  certain  jewelry  and  personal  property  to  garnishees 
to  secure  them  this  note  for  one  thousand  and  twenly  dollars^ 
and  all  other  indebtedness. 

On  the  trial,  plaintiffs,  the  attaching  creditors,  contended 
that  there  was  evidence  that  the  garnishees  exacted  and  re- 
ceived usurious  interest  on  this  one  thousand  and  twenty  dol- 
lars, and  took  a  new  agreement  to  pay  usury  thereon  subse- 
quent to  the  act  of  1894,  and  garnishees  insisted  there  was 
no  evidence  iihat  they  exacted  or  received  usurious  interest  on 
this  note,  and  whatever  effect  that  act  might  have  on  the  other 
note  secured  by  the  mortgage  it  did  not  render  the  note  of 
1889  usurious,  and  prayed  the  court  to  instruct  in  effect  that 
there  was  no  evidence  of  payment  of  usurious  interest  on  such 
note  but  the  court  declined  to  do  so. 

Whatever  our  conclusion  may  be  on  a  full  investigation 
of  the  record,  we  think  the  constitutional  question  was  fairly 
raised,  and  hence  we  must  deny  the  motion  to  transfer  to  the 
Kansas  City  court  of  appeals. 

2.  The  transcript  was  filed  in  this  court  February  7,  1899. 
Subsequently,  on  February  11,  1899,  Hart,  the  defendant  in 
the  attachment,  was  adjudged  a  bankrupt,  and  on  October  30, 
1899,  was  discharged  from  all  debts  and  daima  which  existed 
and  were  provable  against  his  estate  on  February  11,  1899. 
Afterward,  on  January  4, 1900,  fho  garnishees  herein  filed  the 
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certificate  of  said  discharge  in  this  court,  and  moved  this  coort 
to  discharge  the  garnishees,  the  appellants  herein,  because  by 
operation  of  law  the  judgment  against  Hart  was  discharged, 
and  as  this  garnishment  is  an  auxiliary  proceeding  to  enforce 
that  judgment,  it  is  likewise  discharged. 

That  it  is  a  proper  practice  to  file  a  plea  of  discharge  in 
bankruptcy  in  this  court,  when  the  same  is  granted  after  the 
appeal  is  perfected,  was  decided  in  Haggerty  v.  Morrison,  59 
Mo.  324,  and  the  bankrupt  may  avail  himself  of  it  in  this  way. 
'^^^  But  the  question  whether  the  garnishees  against  wh(»n  & 
judgment  had  been  rendered  prior  to  the  adjudication  of  the 
defendant's  bankruptcy  can  invoke  the  protection  of  that  dis- 
charge, is  another  proposition.  Section  16  of  the  act  of  Jnly 
1,  1898,  establishing  a  uniform  system  of  bankruptcy  in  the 
United  States,  expressly  provides  that  ^^the  liability  of  a  person 
who  is  a  codebtor  with,  or  guarantor,  or  in  any  manner  a  surety 
for,  a  bankrupt,  shall  not  be  altered  by  the  discharge  of  such 
bankrupt.'* 

A  similar  provision  was  incorporated  in  the  bankrupt  act  of 
1867,  section  33  (XT.  S.  Bev.  Stats.  1878,  sec.  5118),  and  ia 
Hill  V.  Harding,  130  U.  S.  699,  9  Sup.  Ct  Rep.  725,  it  was  held 
that  if  an  attachment  of  property  in  an  action  in  a  state  court 
is  dissolved  by  the  defendant's  entering  into  a  recognizance  with 
sureties  to  pay  the  amount  of  the  judgment  that  may  be  ob- 
tained, and  the  defendant  after  verdict  against  him  obtains  his 
discharge  in  bankruptcy  upon  proceedings  commenced  more 
than  four  months  after  the  attachment,  the  bankrupt  act  does 
not  prevent  the  state  court  from  rendering  judgment  against 
him  on  the  verdict  with  a  perpetual  stay  of  execution,  so  as  to 
leave  the  plaintiff  at  liberty  to  proceed  against  the  sureties. 
^^If  the  bond  was  executed  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  discharge  of  the  bankrupt  protects 
him  from  liability  to  the  obligees,  so  that,  in  an  action  on  the 
bond  against  him  and  his  sureties,  the  judgment  recovered 
must  be  accompanied  with  a  perpetual  stay  of  execution  against 
him,  but  his  discharge  does  not  prevent  the  judgment  from  be- 
ing rendered  generally  against  them.'^ 

Now,  the  garnishees  here  are  neither  codebtors  nor  guar- 
antors, nor  in  any  manner  sureties  for  the  bankrupt  defendant. 
They  were  simply  mortgagees  or  pledgees  of  certain  personal 
property  of  his  to  secure  debts  due  them  by  him.  We  must 
look  elsewhere  to  determine  their  liability  or  their  right  to  be 
discharged  by  reason  of  his  discharge.    Plaintifib  began  their 
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action  by  attachment  June  22,  1894.  **•  The  garnishees  were 
summoned  June  23,  1894.  On  January  28,  1895,  the  attach- 
ment against  defendant  was  sustained,  and  final  judgment  ren- 
dered against  him.  Garnishees  filed  their  answer  October  17, 
1894,  denying  they  had  any  property  in  their  possession  belong- 
ing to  defendant.  On  December  3,  1897,  plaintiffs  recovered 
judgment  against  them,  and  the  jury  by  their  verdict  found 
they  had  goods  of  the  value  of  three  thousand  five  hundred 
dollars  belonging  to  defendant  ill  their  possession  and  they 
were  ordered  to  turn  the  said  property  into  court.  They 
turned  over  a  part  and  the  sheriff  was  directed  to  sell  that,  and 
as  the  court  found  they  had  failed  to  turn  over  all,  it  rendered 
a  general  judgment  against  them  with  an  order  to  credit  the 
amount  the  goods  turned  over  should  sell  for  and  collect  the 
balance  of  garnishees.  From  this  final  judgment  they  appealed 
and  gave  a  supersedeas  bond. 

The  reason  advanced  by  the  garnishees  for  their  motion  for 
a  discharge  is  based  upon  the  proposition  that  a  judgment  in 
garnishment  is  dependent  upon  the  judgment  in  the  principal 
case.  If  the  latter  is  void,  reversed  or  satisfied,  the  garnish- 
ment judgment  shares  the  same  fate. 

The  two  cases  cited  from  this  court  (France  v.  Evans,  90 
Mo.  74,  2  S.  W.  141,  and  McCloon  v.  Beattie,  46  Mo.  391)  de- 
cide that  when  no  jurisdiction  is  obtained  over  the  defendant, 
the  garnishee  may  plead  such  a  want  of  jurisdiction  for  his 
own  protection,  although  he  may  be  indifferent  between  the 
parties,  and  to  this  statement  of  the  law  we  can  see  no  objec- 
tion, as  the  garnishee  is  entitled  to  be  protected  against  a  sub- 
sequent demand  by  the  defendant.  To  the  same  effect  is  Hop- 
kins V.  Huff,  67  Mo.  App.  394. 

In  Smith  v.  Kansas  City  etc.  R.  R.  Co.,  49  Mo.  App.  54,  it 
was  held  that  where  the  judgment  sustaining  an  attachment 
was  reverfcd,  a  judgment  against  a  garnishee  under  those  pro- 
ceedings must  Ukewise  be  reversed.  And  to  the  same  effect 
are  Rowlett  v.  Lane,  43  Tex.  274,  and  Withington  v.  South- 
worth,  26  Mich.  381.  And  so  it  has  *^^  been  held  under  stat- 
utes which  make  the  judgment  against  a  garnishee  dependent 
upon  sustaining  the  attachment,  or  where  the  garnishee  is 
summoned  after  judgment  and  it  is  subsequently  reversed: 
Mitchell  V.  Watson,  9  Fla.  160 ;  Clough  v.  Buck,  6  Neb.  343. 
Bui  here  we  have  a  final  judgment  unappealed.  No  want  of 
jurisdiction  over  either  defendant  or  garnishees  and  no  satis- 
faction of  the  judgment^  but  simply  a  discharge  of  the  defend- 
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ant  in  bankruptcy  after  a  final  judgment  against  the  gamisheeR. 
The  affirmance  of  this  judgment  will  not  increase  or  diminish 
the  assets  of  the  bankrupt,  so  that  the  only  question  is.  Does 
the  bankrupt  act  dischaig^e  the  lien  of  this  judgment  under  these 
circumstances  ? 

We  have  seen  that  the  discharge  of  the  principal  in  bank- 
ruptcy does  not  discharge  his  sureties  in  the  bond  to  dissolve 
the  attachment,  but  the  debt  remains  as  to  the  sureties  though 
extinguished  as  to  the  principal.  It  is  obviously  not  satisfied 
in  the  meaning  of  the  cases  cited,,  nor  has  the  process  become 
functus  officio  as  to  them.  We  think  the  question  must  be 
solved  upon  the  principle  that  where  the  jurisdiction  of  a  court 
and  the  right  of  a  plaintiff  to  prosecute  his  suit  have  once  at- 
tached, that  right  cannot  be  arrested  and  taken  away  by  pro- 
ceedings in  any  other  court. 

It  is  abundantly  established  by  the  courts  of  last  resort  in 
this  country,  federal  and  state,  that  when  the  jurisdiction  of  a 
state  court  to  enforce  mechanics'  liens  has  attached,  that  juris- 
diction will  not  be  devested  by  proceedings  in  bankruptcy  in- 
stituted subsequently  thereto:  Seibel  v.  Simeon,  62  Mo.  2i>5, 
and  cases  cited. 

In  this  case,  the  jurisdiction  of  the  circuit  court  of  Jackson 
county  had  fully  attached  and  ripened  into  a  general  judgment 
against  the  garnishees  herein,  which  judgment,  under  our  stat- 
utes, was  a  lien  upon  the  real  estate  of  the  garnishees,  and  fixed 
their  liability  for  the  value  of  the  goods  of  defendant  attached 
in  their  hands  long  prior  to  the  adjudication  and  **^  discharge 
in  bankruptcy,  and  they  had  given  their  appeal  bond  to  stay 
that  judgment.  In  our  opinion  the  subsequent  proceedings  in 
bankruptcy  did  not  devest  the  jurisdiction  of  the  circuit  court 
to  enforce  the  rights  which  had  accrued  to  plaintiff  by  these 
garnishment  proceedings:  Gluck  and  Becker  on  Receivers,  sec. 
30,  p.  66;  Heidretter  v.  Oil  Cloth  Co.,  112  U.  S.  294,  6  Sup.  Ct  / 
Rep.  135. 

While  it  is  objected  for  the  first  time  in  the  motion  in  arrest 
that  the  court  did  not  obtain  jurisdiction  over  the  garnishees 
and  the  subject  matter  of  the  action,  we  think  the  point  is 
not  well  taken.  It  is  true  that  when  goods  and  chattds  be- 
longing to  the  defendant  are  to  be  attached,  the  officer  shall 
take  them  into  his  possession  if  accessible,  and  if  not  accessible, 
he  shall  declare  to  the  person  in  possession  thereof  that  he  at- 
taches the  same  in  his  hands  and  summon  such  person  as  gar* 
nishee  (Rey.  Stats.  1899,  sec  388,  subd-  4),  but  we  think  the 
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return  of  the.  officer  in  this  case  was  substantially  what  the  stat* 
ate  requires.  He  returns  that  he  delivered  a  copy  of  the  sum- 
mons of  garnishment,  marked  Exhibit  '^A'^  in  Jackson  county, 
Missouri,  on  June  23,  1894,  to  Lamon  D.  H.  Bussell,  which 
€opy  he  makes  a  part  of  his  return.  In  that  written  notice  he 
notified,  L  e.,  ^'declared  to''  said  garnishee  that  he  attached  in 
their  hands  all  debts  due  by  them  to  the  defendant,  E.  Hart, 
together  with  all  personal  property,  money,  etc.  The  mere 
fact  that  he  did  not  repeat  the  formula  again  in  his  return,  but 
made  it  a  part  of  his  return,  does  not  vitiate  it  in  the  least. 
The  return  is  not  open  to  the  criticism  made  in  the  various 
cases  dted  from  this  state.  There  is  nothing  in  the  statute 
which  makes  a  written  declaration  of  less  efficacy  than  an  oral 
declaration.  The  effect  of  the  written  notice,  by  our  statute, 
was  to  attach  all  the  personal  property,  etc.,  of  the  defendant 
in  the  garnishees'  possession:  Bev.  Stats.  1899,  sec.  3436.  By 
that  service  of  the  writ  of  attachment,  the  plaintiffs,  while  not 
obtaining  a  full  and  clear  lien  upon  the  specific  property  in 
their  hands  as  against  third  persons,  did  obtain  ^^  such  a  lien 
as  against  garnishees  and  gave  plaintiff  the  right  to  hold  the 
garnishees  personally  liable  for  its  value:  Drake  on  Attachment, 
4th  ed.,  sec.  453 ;  McOarry  v.  Lewis  Coal  Co.,  93  Mo.  241,  3  Anu 
St.  Eep.  622,  6  S.  W.  81;  JohnsoB  v.  Foster  (Ark.),  66  S.  W. 
105.  And  as  already  said,  this  lien  was  not  devested  by  the 
subsequent  proceeding  adjudging  Hart  a  bankrupt  or  his  dis* 
charge:  Bankrupt  Act  July  1,  1898,  30  U.  S.  Stats,  at  Large, 
c.  7,  sec.  67,  par.  c. 

It  follows  that  the  motion  to  discharge  the  garnishees,  be- 
cause of  the  bankruptcy  of  Hart,  must  be  denied. 

3.  There  is  no  merit  in  the  point  that  Harkness  was  not 
served.  His  partner,  who  had  all  the  property  in  his  posses- 
sion, was  served,  and  Harkness  voluntarily  entered  his  appear- 
ance, and  throughout  the  proceedings  made  common  cause  with 
his  copartner,  who  had  been  served  but  was  absent  in  Europe  all 
the  time  and  could  not  be  served.  By  the  service  of  the  notice 
ol  garnishment  upon  the  partner  who  had  the  possession  of  the 
goods  within  the  jurisdiction  of  the  court,  the  court  obtained 
jurisdiction  of  the  res,  and  it  was  entirely  competent  for  Hark- 
ness to  waive  the  simmions  and  give  jurisdiction  over  himself 
personally:  Fletcher  v.  Wear,  81  Mo.  630 ;  Scott  v.  Hill,  3  Mo. 
88,  22  Am.  Dec.  462;  St  Louis  Coffin  Co.  v.  Bubelman,  15  Mo. 
App.  280. 
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4.  It  is  assigned  as  error  that  the  court  erred  in  admitting 
the  testimony  of  Diamond,  as  to  certain  statements  of  Bussell^ 
one  of  the  garnishees^  as  to  the  rate  of  interest  which  his  firm 
charged  Hart  on  the  loans  secured  by  the  pledge  or  chattel 
mortgage^  tmder  which  they  claimed  the  personal  property, 
which  plaintiffs  seek  to  subject  to  their  dubt  against  Hart  by 
the  garnishment  proceeding. 

It  appears  that  in  the  original  attachment  snit  against  Hart 
notice  was  given  by  plaintiffs  to  take  depositions,  and  Bussell 
was  summoned  and  testified  before  Diamond  who  was  the  no- 
tary. By  agreement,  the  testimony  was  taken  in  shorthand, 
and  when  written  out  was  handed  to  Bussell  to  sign.  He  ^^ 
took  it  and  made  many  interlineations  and  then  had  his  own 
stenographer  copy  it,  and  then  signed  it.  Diamond  refused  to 
certify  it  in  this  shape,  but  made  a  longhand  copy  of  his  steno- 
graphic notes  and  filed  that  as  the  deposition.  This  last  paper 
was  lost  without  fault  of  plaintiffs,  and  on  the  trial  they 
proved  the  loss  and  then  offered  proof  of  a  declaration  by  Bus- 
sell  at  the  time  of  the  taking  of  the  depositions  that  Bussell 
said  they  charged  Hart  two  per  cent  a  month  on  all  loans  made 
by  their  firm  to  him.  To  this  garnishees  objected  because  they 
insisted  that  the  deposition  filed  by  Bussell  after  he  had  cor- 
rected it  contained  his  statement  on  that  subject  and  could  not 
be  contradicted  by  Diamond.  The  offer  was  to  prove  an  ad- 
mission by  an  adverse  party  to  the  suit,  and  we  think  it  was 
competent  and  no  error  was  committed  in  admitting  it:  Bogie 
V.  Nolan,  96  Mo.  90,  91,  9  S.  W.  14. 

5.  Again,  error  is  predicted  on  the  refusal  of  the  peremp- 
tory instruction  asked  by  garnishees  or  a  verdict  in  their 
favor.  Two  propositions  are  advanced  to  support  this  assign- 
ment:  1.  That  plaintiffs  could  not  attack  the  validity  of  the 
collateral  note  held  by  the  garnishees  forusuiy;2.  By  refusing 
this  instruction  this  court  gave- a  retroactive  effect  to  the  usuiy 
law  of  1891,  in  violation  of  section  15  of  the  Bill  of  Bights  of 
1875. 

The  first  of  these  contentions  is  based  upon  the  assump- 
tion that  an  attaching  creditor,  proceeding  by  garnishment,  ii 
a  stranger,  and  cannot  attack  a  pledge  for  usury,  or,  at  best,  is 
only  a  general  creditor  and  as  such  cannot  invoke  section  3710 
of  the  Bevised  Statutes  of  1899.  That  section  is  in  these 
words:  ^^In  actions  for  the  enforcement  of  liens  upon  personal 
property  pledged  or  mortgaged  to  secure  indebtedness  or  to 
maintain  or  secure  possession  of  property  so  pledged  or  mort- 
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gagedy  or  in  any  other  case  when  the  validity  of  such  lien  is 
drawn  in  question,  proof  upon  trial  that  the  party  holding  or 
claiming  to  hold  any  snch  lien  has  received  or  exacted  usurious 
interest  '^**  for  such  indebtedness  shall  render  any  mortgage 
or  pledge  of  personal  property,  or  any  lien  whatsoever  thereon 
given  to  secure  such  indebtedness,  invalid  and  illegal/'  The 
usury  does  not  extinguish  the  debt,  but  the  statute  destroys 
the  lien  or  mortgage  given  to  secure  it:  Adler  Clothing  Co.  v. 
Corl,  155  Mo.  149,  65  S.  W.  1017. 

In  American  Bubber  Co.  v.  Wilson,  55  Mo.  App.  656,  it  was 
first  ruled  that  an  attaching  creditor  stood  in  such  privity  with 
the  mortgagor,  in  a  mortgage  to  secure  an  indebtedness  tainted 
with  usury,  that  he  could  attack  the  same  for  usury.  That  rul- 
ing was  approved  and  adopted  by  this  court  in  Coleman  v.  Cole, 
158  Mo.  253,  59  S.  W.  106,  in  which  it  was  said:  *^The  plea  of 
usury  is  a  privilege  personal  to  the  debtor  or  his  privies  in 
blood,  contract  or  representation,  and  an  attaching  creditor  of 
the  mortgagor  is  a  privy  in  representation  with  the  mortgagor, 
«nd  hence  can  interpose  the  defense.'^ 

With  these  decisions  confronting  them,  garnishees  concede 
that  when  the  sheriff  actually  takes  the  mortgage  property  into 
his  possession  by  seizing  it  under  the  writ,  the  creditor  may 
avail  himself  of  the  usuiy  to  defeat  the  mortgage,  but  he  con- 
tends that  an  attaching  creditor  who  attaches  the  property  in 
the  hands  of  the  usurious  mortgagee  or  pledgee  stands  in  the 
position  of  a  mere  stranger,  or>  at  most,  a  general  creditor,  and 
has  no  such  right.  The  distinction  is  not  sound.  When  the 
sheriff  served  the  notice  of  garnishment  on  garnishees  that  he 
attached  in  their  hands  all  property  belonging  to  defendant, 
the  process  of  enforcing  the  attachment  against  the  mortgaged 
property  was  b^un,  and  plaintiffs  stood  as  to  the  garnishees 
lienors  on  that  property,  dbeit  it  was  not  a  lien  upon  specific 
property,  but  still  such  a  lien  as  gave  them  a  right  to  hold  gar- 
nishees personally  liable  for  it  or  its  value  (McGkirry  v.  Lewis 
Coal  Co.,  93  Mo.  241,  3  Am.  St  Rep.  522,  6  S.  W.  81) ;  and  no 
sound  reason  can  be  given  why  an  attaching  creditor  who  has 
fastened  his  attachment  upon  property  in  the  hands  of  a  usuri- 
ous pledgee  or  mortgagee  by  a  proper  service  of  garnishment, 
and  declaring  to  bim  that  he  *^*  attached  in  his  hands  the  prop- 
erty of  defendant,  should  not  have  the  same  right  to  attack  a 
mortgage  for  usury  as  one  who  succeeded  in  having  the  sheriff 
actually  seize  it.  We  cannot  assent  to  the  proposition  that 
such  an  attaching  creditor  is  no  more  than  a  stranger  to  such 
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asniions  mortgage  or  is  only  a  general  creditor.  He  has  rights 
superior  to  either,  and,  we  think,  falls  within  the  protection 
of  the  statute. 

Did  the  court  give  the  statute  a  retroactiTe  effect?  This 
insistence  is  bottomed  upon  the  claim  of  coimsel  that  there  was 
no  evidence  that  any  usurious  interest  was  paid  on  the  one  thou- 
sand  and  twenty  dollar  note  made  by  Hart  and  wife  to  Fred 
Kast  and  by  him  indorsed  to  garnishees,  after  January  1, 1890. 
The  usury  act  took  eflfect  June  22,  1891.  They  argue,  there- 
fore, that,  conceding  usurious  interest  was  paid  on  this  one  thou- 
sand and  twenty  dollars  before  the  usury  act  of  1891  went 
into  effect  but  not  afterward,  said  act  cannot  apply  to  mort- 
gages or  pledges  made  after  its  passage  to  secure  notes  upon 
which  usurious  interest  has  been  paid  previous  to  its  enactment 

Their  further  contention  along  this  line  is  that  as  by  the 
terms  of  the  eighteen  hundred  and  twenty-five  doUarnote  it  is  ap- 
plicable '^to  any  other  note  or  claim  held  by  the  said  Harkness  & 
Russell,^'  the  collateral  described  in  the  eighteen  hundred  and 
twenty-five  dollar  note  was  pledged  to  secure  the  one  thousand 
and  twenty  dollar  note  held  by  them,  and  although  aU  the 
other  notes  held  by  garnishees  on  Hart  were  tainted  with  usury, 
as  the  evidence  amply  established,  still  the  pledge  would  be 
good  as  to  the  one  thousand  and  twenty  dollar  note,  and  there- 
fore the  collateral  was  encumbered  with  a  trust,  and  not  sub- 
ject to  garnishment. 

That  the  circuit  court  did  not  intend  to  give  a  retrospective 
effect  to  the  usury  act  is  plainly  deducible  from  its  instructions, 
for  in  both  plaintiff^s  instruction  numbered  1  and  garnishees' 
fourth  instruction  the  court  required  the  jury  to  find  that  the 
garnishees  received  or  exacted  usurious  interest  on  the  one 
thousand  and  twenty  dollar  note  after  June  22,  1891,  the  date 
when  the  usury  law  went  into  operation.  It  is  evident  that  if 
a  construction  was  put  upon  the  act  of  1891  as  would  give  it  a 
retroactive  "^^^  effect,  it  grew  out  of  the  mistake  of  the  court 
that  there  was  evidence  that  the  garnishees  had  exacted  or  re- 
ceived usurious  interest  after  the  law  went  into  effect,  when  in 
fact  none  was  exacted  or  paid.  It  will  be  observed  that  gar- 
nishees submitted  to  the  jury,  in  their  fourth  instruction, 
whether  usurious  interest  was  exacted  or  received  after  June 
22,  1891:  Neosho  Water  Co.  v.  Neosho,  136  Mo.  507,  38  S.  W. 
89. 

While  Bussell  testified  at  one  time  that  he  had  not  received 
any  usurious  interest  on  the  one  thousand  and  twenty  dollar 
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note^  he  admitted  that  ''he  probably  did;  that  Hart  said  he  did, 
and  that  he  afterward  corrected  it  or  attempted  to  correct  it/* 
and  Diamond  testified  that  he  said  he  charged  Hart  two  per 
cent  per  month  on  all  his  indebtedness,  which  included  this 
particular  note.  Again,  he  says  the  eighteen  hundred  and 
twenty-five  dollar  note  was  made  up  of  interest  and  charges 
for  services,  etc. 

.  The  jury  were  the  triers  of  the  fact.  They  were  not  bound 
to  accept  Russell's  testimony  as  true,  or  to  reject  Diamond's 
evidence  as  false.  They  heard  Russcdl's  effort  to  explain  the 
entries  in  his  books,  made  in  his  own  handwriting,  and  directed 
as  they  were  to  find  usury  only  if  they  found  garnishees  had 
exacted  it  after  Jime  22,  1891,  their  verdict  must  be  held  to 
have  found  they  did  exact  or  receive  it  after  June  22,  18Hi. 
and  if  so,  then  there  was  no  retroactive  effect  given  to  the  sta  i  - 
ute.  Their  finding  is  conclusive  on  this  point  in  an  action  at 
law  where  there  was  substantial  evidence  on  which  to  base  it. 
Particularly  is  this  true  in  investigating  whether  a  transaction 
is  usurious  or  not. 

As  said  in  Kreibohm  v.  Yancy,  154  Mo.  86,  55  S.  W.  266: 
'The  real  inquiry  in  every  case  is,  whether  there  has  been  a 
borrowing  and  lending  at  a  greater  rate  of  interest  than  the 
law  allows;  and  this  becomes  purely  a  question  of  fact  to  be  de- 
termined by  all  the  circumstances  of  the  particular  case 

The  courts  will  follow  them  through  all  their  shifts  and  de- 
vices, and  ascertain  the  true  character  and  design  of  the  trans- 
action." *^^^  The  testimony  of  Russell  lacked  that  candor  and 
consistency  which  tends  to  convince  a  jury  of  its  credibility. 

6.  Objection  is  made  to  the  form  of  the  verdict  and  judg- 
ment, because  each  item  of  the  jewelry  was  not  separately  val- 
ued. To  obviate  the  necessity  of  naming  each  piece  of  jewelry 
in  the  verdict,  counsel  on  both  sides  stipulated  that  it  should 
be  sufficient  for  the  jury  to  designate  the  goods  in  the  hands 
of  the  garnishees  as  "the  diamonds,  watches,  and  jewelry  de- 
scribed in  the  eighteen  hundred  and  twenty-five  doUar  note  in 
evidence.'* 

Accordingly,  the  court  gave  the  eighth  instruction  for  plain- 
tiffs as  follows: 

'*The  court  instructs  the  jury  that  in  this  case  you  have 
nothing  to  do  with  the  amount  of  indebtedness  of  Hart  to  plain- 
tiffs, and  if  you  find  a  verdict  for  the  plaintiffs  and  against  the 
garnishees,  *Harkness  &  Russell,  your  verdict  may  be  in  the  fol- 
lowing form: 
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'T\^e,  the  jury,  find  the  issues  for  the  plaintiffs,  and  we 
further  find  that  the  garnishees,  Harkness  &  Eussell,  at  the 
time  of  the  service  of  the  writ  of  garnishment  on  them,  had 
in  their  possession  money  or  property  and  effects  belonging 
to  defendant,  Hart,  as  follows:  diamonds,  watches,  and  jewelry 
as  described  in  the  eighteen  hundred  and  twenty-five  dollar 
note  in  evidence,  and  the  value  thereof  is  $ . 

"And  if  you  find  for  the  garnishees,  Harkness  &  Bnssel]^ 
your  verdict  may  be  in  the  following  form:  'We,  the  jury,  find 
the  issues  in  favor  of  the  garnishees,  Harkness  &  RusselL^ " 

At  the  request  of  garnishees  the  court  gave  the  following 
instruction:  "3.  The  court  instructs  the  jury  that  the  plaintiff 
cannot  recover  in  this  action,  if  at  all,  except  for  the  market 
value  of  the  goods  pledged  as  collateral  to  secure  the  note  for 
eighteen  hundred  and  twenty-five  dollars,  dated  June  1, 1894, 
introduced  in  evidence,  as  such  market  value  was  on  June  23, 
1894,  at  the  time  of  the  service  of  this  garnishment.'' 

*^*  Counsel  at  no  time  asked  for  a  separate  valuation  of  each 
article,  and  the  jury  returned  a  verdict  for  plaintiffs  in  the 
form  given  them  by  the  court,  and  valued  the  whole  at  three 
thousand  five  hundred  dollars.  The  court  ordered  all  of  tiie 
said  goods  and  jewelry  to  be  turned  into  court.  Garnishees 
turned  in  a  part,  but  failed  to  turn  over  the  balance,  and 
thereupon  the  court  entered  judgment  aa  provided  in  section 
3452  of  the  Revised  Statutes  of  1899  against  the  garnishees 
for  the  amount  of  the  judgment  against  defendant,  and  di- 
rected a  sale  of  the  goods  turned  over  to  the  sheriff,  and  that 
the  proceeds  be  credited  on  the  execution  and  the  balance,  if 
any,  collected  out  of  the  garnishees. 

We  see  no  objection  to  the  verdict,  especially  since  gar- 
nishees made  no  effort  to  have  a  separate  vaJuation  of  each  ar- 
ticle. This  is  a  civil  case  and  it  was  incumbent  on  the  gar- 
nishees to  have  the  separate  valuation  if  they  desired  it  As 
the  jury  had  found  these  goods  were  th«  property  of  defend- 
ant and  subject  to  the  attachment,  two  courses  were  open:  the 
garnishees  could  have  turned  over  all  the  goods  described  in  the 
verdict  and  discharged  themselves,  or  the  court  could  enforce 
its  order  as  it  did,  to  which  we  see  no  objection  and  certainly 
nothing  of  which  the  garnishees  can  complain.  After  a  full 
investigation  we  find  no  reversible  error,  and  the  judgment  ia 
afiSrmed. 

Sherwood,  P.  J.,  and  Burgess,  J.,  concur. 
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XTsury  is  a  Personal  Defexiae,  and  can  be  taken  advantage  of 
only  by  the  parties  to  the  usurious  agreement  and  their  privies: 
Scott  V.  WiUiams,  100  6a.  G40,  62  Am.  St  Rep.  340,  28  S.  B.  243; 
UlU  V.  Alliance  Bldg.  Co.,  6  S.  Dak.  160,  56  Am.  St  Rep.  819,  60  N. 
W.  752;  Zeigler  v.  Maner,  53  S.  C.  115,  60  Am.  St  Rep.  842.  30  S. 
£.  829.  It  has  been  held  that  a  garnishee  In  an  attachment  suit 
cannot  set  up  usury  in  the  indebtedness  for  which  the  judgment 
was  rendered  against  the  principal  defendants,  it  being  available 
only  in  favor  of  the  principal  debtors:  Wabash  R.  R.  Co.  v.  Dou- 
gan,  142  lU.  248,  34  Am.  St  Rep.  74,  31  N.  B.  594.  As  to  what 
tn^nsactions  are  usurious,  see  the  monographic  note  to  Bank  of 
Newport  v.  Cook,  46  Am.  St  Rep.  178-202. 


MURPHY  V.  GABBERT. 

[166  Mo.  596,  66  8.  W.  636.] 

DBBDS-UNDUB  INPLUENCB  AND  MENTAL  OAPAOITT. 
If  the  court  sitting  as  a  Jury,  finds  on  substantial  evidence  that  a 
deed  is  not  the  result  of  undue  influence  or  mental  incapacity,  the 
finding  cannot  be  reviewed  on*  appeal,    (p.  735.) 

DBBDS— TBSTAMBNTARY  IN  CHARACTER.— An  instru- 
ment in  writing,  to  be  good  as  a  deed,  must  pass  a  present  interest 
in  property,  and,  if  it  takes  effect  and  becomes  operative  alone 
upon  the  death  of  the  grantor,  it  is  testamentary  in  character  and 
insuflddent  as  a  deed.    (p.  736.) 

DBBDS-TESTAMBNTARY  RECITALS.— A  recital  that  "the 
Intention  of  this  instrument  in  writing  is  such  that"  the  grantor 
"relinquishes  her  entire  right  at  her  death,  then  this  deed  is  to 
come  immediately  into  effect  but  not  till  then,"  is  testamentary  in 
character  and  renders  the  instrument  inoperative  as  a  deed.  (pp. 
734,788.) 

Grow  &  Eastin,  for  the  appellants. 

W.  H.  Haynes^  for  the  respondent* 

w»  BURGESS,  J.  This  suit  was  begun  on  March  T,  1898, 
by  plaintiff  filing  be^fore  a  justice  of  the  peace  of  Buchanan 
county  a  complaint  under  chapter  96  of  the  Bevised  Statutes 
of  1889,  in  regard  to  landlords  and  tenants,  against  the  de- 
fendant William  Oabbert,  and  suing  out  process  thereon,  for 
the  possession  of  a  small  tract  of  land  in  that  county.  There- 
after Gabbert  filed  an  affidavit  in  which  it  was  alleged  that  the 
title  to  real  estate  was  involved  in  the  controversy,  whereupon 
the  justice  certified  the  case  to  the  circuit  court  After  the 
case  reached  the  circuit  court  other  parties  were  made  plaintiffs 
and  defendants  and  the  cause  proceeded  with  just  as  if  it  had 
originated  in  the  circuit  court    For  instance,  defendants  filed 
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answer  attacking  the  conveyance  under  which  plaintiff  claimed 
possession  on  the  grounds:  1.  That  the  grantor  was  mentally 
incompetent  to  make  the  deed;  2.  That  the  deed  was  procured 
by  fraud  and  undue  influence;  3.  That  the  deed  was  void  be- 
cause it  was  testamentary  in  character.  Plaintiff  replied  to 
the  answer  denying  all  allegations  therein  contained* 

The  cause  was  tried  to  the  court,  a  jury  being  waived.  No 
declarations  of  law  were  asked  or  given.  The  trial  resulted 
in  a  judgment  for  plaintiff  for  the  possession  of  the  property, 
in  which  it  is  declared  that  the  deed  from  Ann  Ellison  to  plain- 
tiff, under  which  she  claims,  is  a  good  and  valid  deed  and  con- 
veys to  plaintiff  a  life  estate  in  said  lands  with  *••  remainder 
to  her  children.  Defendants,  after  unavailing  motion  for  a 
new*  trial,  bring  the  case  to  this  court  by  appeal  for  review. 

It  was  admitted  on  the  trial  that  plaintiff  was  entitled  to  re- 
cover if  the  deed  under  which  she  claims  is  a  valid  instrmnoit. 
Defendant  therefore  assumed  the  burden. 

The  deed  is  as  follows: 

"This  Indenture  made  on  the  seventh  day  of  April,  A.  D. 
one  thousand  eight  himdred  and  ninety-six,  by  and  between 
Mrs.  Ann  Ellison  of  Buchanan  county,  Missouri,  party  of  the 
first  part,  and  Margaret  Ann  Murphy,  during  her  natural  life, 
and  at  her  death  to  be  and  revert  to  her  heirs  equally  of  the 
county  of  Buchanan  in  the  state  of  Missouri,  parties  of  the 
second  part: 

*^Witnesseth,  that  the  said  party  of  the  first  part,  in  consid- 
eration of  the  love  and  affection  (for  support)  and  $1,000  dol- 
lars to  them  paid  by  the  said  parties  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowledged,  does,  by  these  presents, 
Grant,  Bargain  and  Sell,  Convey  and  Confirm  unto  said  parties 
of  the  second  part,  her  heirs,  and  assigns,  the  following  de- 
scribed lots,  tracts,  and  parcels  of  land  lying,  being,  and  situate 
in  the  county  of  Buchanan  and  state  of  Missouri,  to  wit:  All 
of  fifty  acres  situated  on  the  west  side  of  the  southwest  quarter 
of  section  thirteen  of  township  forty-five,  of  range  thirty-six, 
be^nning  at  the  southwest  comer  of  the  southwest  quarter  of 
section  thirteen  thence  north  one  hundred  and  sixty  rods, 
thence  east  fifty-one  rods,  thence  south  one  hundred  and  sixty 
rods,  thence  west  fifty-one  rods  to  the  place  of  beginning. 

'^he  intention  of  this  instrument  of  writing  is  such  (hat 
Mrs.  Ann  Ellison  relinquishes  her  entire  right  at  her  death, 
then  this  deed  is  to  immediately  come  into  dbat,  but  not  imtD 
then. 
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'^0  have  and  to  hold  the  premises  aforesaid,  with  all  and 
singular  the  rights,  privileges,  appurtenances,  and  immunities 
thereto  belonging  or  in  anywise  appertaining  unto  said  party  of 
the  second  part  and  unto  her  heirs  and  assigns.  Forever,  the 
said  Mrs.  Ann  Ellison  hereby  covenanting  that  she  is  lawfully 
seised  of  an  indefeasible  estate  in  fee  in  the  premises  herein  con- 
veyed; that  she  has  good  right  to  convey  same;  that  the  said 
premises  are  free  and  clear  of  any  encumbrances  done  or  suf- 
fered by  her  or  those  under  whom  she  claims  and  that  she  will 
warrant  and  defend  the  title  to  said  premises  unto  the  said 
party  of  the  second  part,  and  unto  her  heirs  and  assigns  for- 
ever, against  ^^  the  lawful  claims  and  demands  of  all  persons 
whomsoever. 

*'In  witness  whereof,  the  said  party  of  the  first  part  has  here- 
unto set  her  hand  and  seal  the  day  and  year  first  above  written* 

her 
''Mrs.  ANN  X  ELLISON.     [Seal] 
mark 

''Signed,  sealed,  and  delivered  in  the  presence  of  us: 

"LEO  COWAN. 
"JAMES  H.  PAYNE.'' 

Duly  acknowledged.  It  is  claimed  by  defendants  that  the 
evidence  showed  that  the  deed  from  Mrs.  Ellison  to  Mrs. 
Murphy  was  procured  by  means  of  undue  influence  exercised 
by  the  Murphy  family  over  the  mind  of  Mrs.  Ellison,  that  the 
grantor,  Mrs.  Ellison,  had  not  sufficient  capacity  to  execute 
the  deed,  and  that  it  was  without  consideration,  etc. 

Upon  the  questions  the  court  made  the  following  finding: 
^he  court  finds  that  at  the  time  said  deed  was  executed  Ann 
Ellison  was  in  the  possession  of  her  mental  faculties  to  the 
extent  that  she  knew  how,  in  what  manner  and  to  whom  she 
desired  to  convey  the  land  mentioned  in  said  deed.  That  there 
is  no  evidence  showing  that  Ann  Ellison  executed  said  deed 
for  any  other  reason  than  a  desire  on  her  own  part  to  recom- 
pense Mrs.  Murphy  for  her  long-continued  kindness  to  and 
support  of  her,  and  in  consideration  of  her  love  and  affection 
for  them  to  make  Mrs.  Murphy  and  her  children  the  bene- 
ficiaries of  her  bounty,  and  to  provide  for  the  future  care  of 
herself.  There  is  no  evidence  of  undue  influence.  That  there 
is  no  evidence  that  the  husband  of  the  plaintiff  occupied  any 
position  of  trust  toward  Ann  Ellison.'* 

There  was  some  evidence  tending  to  show  that  the  deed 
from  Mrs.  Ellison  to  Mrs.  Murphy  was  obtained  by  undue  in- 
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fluence  exercised  by  the  Murphy  family  over  Mrs.  Ellison  and 
the  want  of  mental  capacity  on  her  part  to  execute  the  deed, 
which  defendants  claim  vitiated  it  even  if  otherwise  valid,  but 
these  contentions  were  found  adversely  to  them  by  the  court 
sitting  as  a  jury,  and,  conceding  that  the  testimony  on  the  part 
^^  of  defendants  tended  to  prove  the  allegations  in  the  an- 
swer, upon  these  questions  there  was  substantial  evidence  on 
the  part  of  plaintiff  to  the  contrary,  and  under  such  circum- 
stances the  finding  of  the  court  below  is  not  subject  to  review 
on  this  appeal:  Bailey  v.  Gunning,  165  Mo.  682,  56  S.  W.  286. 

Defendants,  however,  claim  that  the  deed  is  testamentary 
in  character,  and  is  therefore  void  as  a  deed.  It  is  well  settled 
that  an  instrument  of  writing,  to  be  good  as  a  deed,  must  pass 
a  present  interest  in  the  property  attempted  to  be  conveyed, 
and  that  where  it  takes  effect  and  becomes  operative  alone  upon 
the  death  of  the  grantor,  it  is  testamentary  in  character  and 
insufficient  as  a  deed:  Miller  v.  Holt,  68  Mo.  584;  1  Devlin  on 
Deeds,  sec.  309;  Pinkham  v.  Pinkham,  66  Neb.  729,  76  N.  W. 
411;  Turner  v.  Scott,  51  Pa.  St.  126;  Leaver  v.  Gauss,  62 
Iowa,  314,  17  K  W.  622;  Donald  v.  Nesbit,  89  Ga.  290,  15 
S.  E.  367;  Bigley  v.  Souvey,  45  Mich.  370,  8  N.  W.  98 ;  Nichols 
V.  Emery,  109  Cal.  323,  60  Am.  St.  Rep.  43,  41  Pac.  1089; 
Conrad  v.  Douglas,  59  Minn.  498,  61  N.  W.  673;  White  v. 
Hopkins,  80  Ga.  154,  4  S.  E.  863;  Hazleton  v.  Eeed,  46  Kan. 
73,  26  Am.  St.  Rep.  86,  26  Pac.  450;  Singleton  v.  Bremar,  4 
McCord  (S.  C),  12,  17  Am.  Dec.  699;  Habergham  v.  Vincent, 
2  Ves.  204;  Hannig  v.  Hannig  (Tex.  Civ.  App.),  24  S.  W. 
695;  In  re  Diez's  Will,  50  N.  Y.  88;  Cunningham  v.  Davis,  63 
Miss.  366.  The  test  to  determine  whether  an  instrument  ia 
a  deed  or  a  will  is  whether  it  is  to  take  effect  in  praesenti  or 
after  the  death  of  the  maker.  The  case  at  bar,  therefore,  de- 
pends upon  the  construction  to  be  given  to  the  clause  in  the  in- 
strument which  provides  that:  "The  intention  of  this  instru- 
ment of  writing  is  such  that  Mrs.  Ann  Ellison  relinquishes  her 
entire  right  at  her  death,  then  this  deed  is  to  come  immediately 
into  effect,  but  not  until  then.*' 

While  the  instrument  contains  the  usual  words,  ''grant,  bar- 
gain, and  sell,*'  they  by  no  nieans  control  as  to  the  time  when 
it  took  effect,  which  must  be  determined  by  the  clause  quoted. 
In  Turner  v.  Scott,  61  Pa.  St  126,  on  November  22, 1849,  John 
Scott  executed  to  his  son  an  instrument  of  writing  purporting 
to  convey  to  him  his  farm.  The  consideration  for  the  instm- 
ment  was  the  natural  love  and  affection  which  the  father  bad 
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for  his  son^  an  agreement  upon  the  part  of  the  eon  that 
he  would  live  with  his  father^  assist  him  in  his  work  on  the 
farm,  and  maintain  his  mother  during  her  natural  life  if  she 
outlived  her  husband.  The  instrument  provided:  ^'Excepting 
and  reserving,  nevertheless,  the  entire  use  and  possession  ot 
said  premises  unto  the  said  John  Scott  and  his  assigns  for  and 
during  the  term  of  his  natural  life;  and  this  conveyance  in  no 
way  to  take  effect  until  after  the  decease  of  the  said  John 
Soott,  the  grantor."  The  court  said:  '*We  see  nothing  in  the 
covenant  of  warranty  to  change  our  construction  of  the  opera- 
tive words  of  the  grant  As  these  words  were  expressly  lim- 
ited to  take  effect  only  after  the  death  of  the  grantor,  they 
were  necessarily  revocable  words.  The  doctrine  of  the  cases 
is,  that  whatever  the  form  of  the  instrument^  if  it  ve^  no 
present  interest,  but  only  appoints  what  is  to  be  done  after  the 
death  of  the  maker,  it  is  a  testamentary  instrument  It  signi- 
fies nothing  that  the  parties  meant  to  make  a  deed  instead  of  a 
will.  If  they  have  used  language  which  the  law  holds  to  be 
testamentary,  their  intention  is  to  be  gathered  from  the  l^al 
import  of  the  words  they  have  employed,  for  all  parties  must 
be  judged  by  the  legal  meaning  of  their  words." 

In  Leaver  v.  Gauss,  62  Iowa,  314, 17  N.  W.  622,  a  conveyance 
was  under  consideration  which  contained  words  purporting  to 
convey  real  estate  in  the  usual  form,  but  also  contained  the 
following  language:  "To  commence  after  the  death  of  both 
grantors";  and,  '*It  is  hereby  understood  and  agreed  between 
the  grantors  and  the  grantee  that  the  grantee  shall  have  no  in- 
terest in  the  said  premises  as  long  as  the  grantors  or  either 
of  them  shall  live/*  Held,  that  no  present  estate  to  commence 
at  a  future  day  was  created,  as  contemplated  by  section  1933 
of  the  code  of  that  state,  and  that  the  conveyance  was  testa- 
mentary in  character,  and  could  be  revoked  by  the  grantors  at 
their  option,  notwithstanding  a  valuable  consideration  may 
have  been  paid  therefor. 

So  in  Pinkham  v.  Pinkham,  65  Neb,  729,  76  N.  W.  411,  an 
instrument,  in  ^*  form  a  warranty  deed,  contained  this  pro- 
vision: 'This  deed  is  to  take  effect  and  be  in  full  force  from 
and  after  my  death.  The  further  and  additional  consideration 
of  this  conveyance  is  that  the  said  John  H.  Pinkham  shall  pay 
to  Ella  P.  Reidddl,  my  great-granddaughter,  fifty  dollars  per 
ftHTiTiTn  for  ten  years  from  the  date  this  deed  is  in  full  force 
and  effect ;  that  is  to  say,  fifty  dollars  each  and  every  year  for 
ten  years  from  the  taking  effect  of  this  deed.**    It  was  ruled 
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that  the  instrument,  although  in  form  a  deed,  as  by  its  terms 
it  was  to  operate  only  after  the  death  of  the  maker,  was  tes- 
tamentary in  its  character,  and  not  a  deed,  and  passed  no  pres- 
ent estate  in  the  premises  therein  described. 

The  words  used  in  the  deed  under  consideration  in  the 
clause  quoted  are  such  an  emphatic  declaration  that  the  deed 
was  to  come  inmiediately  into  effect  upon  the  death  of  the 
grantor,  but  not  until  then,  we  are  constrained  to  hold  that  no 
interest  was  presently  conveyed  thereby  which  interfered  with 
the  life  estate  of  the  grantor^  and  if  any  effect  whatever  is  to 
be  given  to  the  words  of  reservation,  they  limited  the  fee  to 
take  effect  on  the  death  of  the  grantor  and  not  before— that 
is,  they  limited  the  estate  to  take  effect  in  futuro,  which  at 
comifion  law  can  be  done  only  when  an  estate  is  granted,  not 
reserved,  and  might  have  been  revoked  by  the  grantor  at  any 
time.  The  instrument  was  therefore  testamentary  in  its  char- 
acter, and  inoperative  as  a  deed. 

The  conclusion  reached  renders  it  unnecessary  to  pass  upon 
the  other  question  presented  by  defendants  with  respect  to  the 
jurisdiction  of  the  special  judge  before  whom  the  case  was 
tried  to  hear  and  determine  the  case. 

For  these  considerations  the  judgment  is  reversed. 

All  concur. 


An  XnstmmflSLt  is  Testamentaxy  In  character,  though  in  form  a 
deed,  if  it  passes  no  present  interest,  and  is  dependent  on  the  death 
ef  the  maker  tor  its  consummation:  Bee  the  monographic  note  to 
Ferris  v.  Neville,  ante^  pp.  404-498^  on  what  constitntea  a  testamon- 
tarj  writlnfg. 
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or 
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STUART  V.  BURCHAM. 

[62  Neb.  84,  86  N.  W.  808.] 

JITDGliENT,  WHAT  BEARS  INTEREST  AS  A.— In  a  salt 
tn  the  nature  of  a  creditor's  bill,  a  decree  directing  a  defendant  to 
pay  money  into  court  is  a  decree  for  the  payment  of  money,  and 
draws  interest  from  the  time  of  rendition  until  the  money  is  paid 
in,  without  any  express  provision  in  the  decree  therefor,    (p.  740.) 

JUDGMENT— INTEREST— STAKEH0LDBR.-One  who  ap- 
peals  from  a  decree  ordering  him  to  pay  money  into  court  and  at- 
tempts to  secure  its  reversal  is  not  a  mere  stakeholder,  and  is,  upon 
affirmance,  properly  chargeable  with  interest  during  the  time  ha 
withholds  such  mon'ey.    (pp.  740,  741.) 

DECREES.— PROCEEDINGS  FOR  CONTEMPT  were  the 
original  mode  of  enforcing  decrees,    (p.  742.) 

JUDGMENT.— EXECUTION  IS  THE  USUAL  METHOD  of 
carrying  into  effect  a  decree  requiring  a  defendant  to  pay  money 
Into  court    (p.  742.) 

0^  P.  Davis  and  Robert  Ryan^  for  the  appellant. 

Stephen  L.  Geisthardt,  contra. 

®*  POUND,  C.  Stuart  and  another  brought  a  suit  in  the 
nature  of  a  creditor's  bill  against  Henry  Burcham,  Hannah  S. 
BuTcham,  and  Jacob  Rocke,  alleging  that  plaintiffs  were  judg- 
ment creditors  of  Henry  Burcham,  that  the  latter  had  made 
fraudulent  transfers  and  assignments  of  certain  moneys  in  the 
hands  of  the  defendant  Rocke  to  defendant  Hannah  S.  Bur- 
cham,  and  that  plaintiffs  had  liens  upon  the  fund  in  the  hands 
of  Rocke  by  reason  of  garnishment  proceedings.  The  court 
found  for  the  plaintiffs,  held  the  assignments  invalid,  gave 
the  plaintiffs  liens  on  the  moneys  held  by  Rocke  in  the  sum  of 
■ix  hundred  and  seventy-nine  dollars  and  sixty-one  centSt  and 

(7») 
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ordered  Bocke  to  pay  that  sum  into  court  forthwith.  To  this 
decree  each  of  the  defendants,  which  would  include  Bocke,  ex- 
cepted, and  the  record  contains  a  mandate  from  this  court  from 
which  it  appears  that  each  of  the  defendants,  who  are  specifi- 
cally named,  were  appellants  in  an  appeal  from  said  decree 
prosecuted  in  this  court,  which  resulted  in  an  affirmance: 
Stuart  V.  Burcham,  60  Neb.  823,  70  N.  W.  383.  Upon  filing 
of  the  mandate,  Bocke  paid  said  sum  of  six  hundred  and 
seTenty-nine  dollars  and  sixty-one  cents  into  court,  whereupon 
the  plaintiffs  moved  for  execution  to  collect  interest  since  the 
date  of  the  decree  and  costs  in  the  supreme  court.  This  mo- 
tion was  granted  and  such  execution  ordered,  and  Bocke  has 
brought  the  cause  here  once  more  by  way  of  appeal  from  this 
ruling. 

Three  reasons  are  urged  why  the  motion  for  execution 
should  not  have  been  granted.  In  the  first  place,  it  is  said 
that  as  the  original  decree  was  silent  as  to  interest  ^  upon 
the  sum  ordered  to  be  paid  into  court,  the  action  of  the  court 
subsequently,  in  directing  execution  to  collect  interest  thereon, 
amounted  to  an  amendment  of  the  decree,  and  was  not  permis- 
sible after  expiration  of  the  term  at  which  decree  was  rendered. 
If  it  was  necessary  for  the  decree  to  provide  for  interest  in 
case  the  sum  ordered  to  be  paid  was  not  so  paid  in,  this  wonld 
be  a  tenable  objection.  But  we  do  not  think  an  express  di- 
rection to  that  effect  was  required.  Section  3,  ch&pter  44  of 
the  Compiled  Statutes,  reads:  ^Interest  on  all  decrees  and 
judgments  for  the  payment  of  money  shall  be  from  the  date 
of  the  rendition  thereof  at  the  rate  of  seven  dollars  upon  each 
one  hundred  dollars  annually  until  the  same  shall  be  paid.** 
The  decree  in  question,  so  far  as  it  directed  Bocke  to  pay  the 
moneys  in  his  hands  into  court,  was  a  decree  for  the  payment 
of  money  within  the  purview  of  the  statute,  and  could  draw 
interest  from  the  time  of  rendition  until  the  money  was  paid  in,  • 
without  any  express  provision  therefor.  Hence  the  issnanos 
of  an  execution  to  collect  such  interest  was  not  in  conflict  with, 
nor  did  it  add  anything  to,  the  original  decree. 

With  respect  to  the  next  point  raised — ^namely,  that  Bocke 
throughout  was  a  mere  stakeholder,  holding  the  money  subject 
to  order  of  the  court  for  such  claimant  as  should  ultimately 
be  found  entitled  thereto,  and  for  such  reason  is  not  chargeable 
with  interest — ^the  record  does  not  bear  out  the  proposition  of 
fact  upon  which  it  must  rest.  As  has  been  said,  he  excepted 
to  the  decree,  and,  along  with  one  of  the  claimants  of  the  fund^ 
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prosecated  an  appeal  fheref rom.  It  has  been  snggested  that  he 
filed  no  brief  on  the  appeal.  We  do  not  think  that  a  material 
consideration.  The  mandate  in  the  record  ehowB  that  he  was 
one  of  the  appellants.  Instead  of  paying  in  the  money  and 
remaining  neutral,  he  appealed  from  the  decree  which  ordered 
the  money  paid  into  conrt  and  attempted  to  secure  its  reversaL 
All  claimants  of  the  fund  were  parties  to  the  suit  and  his  in- 
terests did  not  require  him  to  take  sides.  He  would  have  been 
protected  ®''  amply  had  he  paid  in  the  money.  Having  chosen 
to  withhold  it  and  appeal  from  the  decree,  interest  is  properly 
chargeable:  Oppenheimer  v.  Marr,  31  Neb.  811,  28  Am.  St. 
Rep.  639,  48  N.  W.  818;  Blkhom  Valley  Lodge  v.  Hudson,  59 
Neb.  672,  81  N.  W.  859;  Hawley  v.  Tesch,  88  Wis.  213,  69 
N.  W.  670.  In  the  bill  of  exceptions  there  is  a  stipulation  of 
facts  signed  by  all  the  parties,  dated  prior  to  the  decree,  in 
which  it  is  set  forth  that  in  the  garnishment  proceedings  Socke 
was  ordered  to  hold  not  to  exceed  seven  hundred  dollars  sub- 
ject to  further  order  of  the  court,  and  that  he  had  in  his  hands 
six  hundred  and  seventy-nine  dollars  and  sixty-one  cents,  which 
he  held  himself  ready  to  pay  to  such  persons  as  the  court  might 
decree  to  be  entitled  thereto.  This  stipulation  shows  upon  its 
face  that  it  was  made  for  the  purpose  of  the  trial  at  which  the 
original  decree  was  rendered.  •  But  counsel  contend  that  it 
conclusively  establishes  Hockeys  position  as  a  mere  stakeholder, 
and  that  the  order  allowing  execution  for  interest  is  contrary 
to  the  order  to  hold  not  exceeding  seven  hundred  dollars  dis- 
closed by  the  stipulation.  This  stipulation  was  not  all  that  the 
court  had  before  it  in  ruling  on  the  motion.  It  also  had  its 
own  records,  of  which  a  transcript  is  before  us.  These  records 
showed  a  decree  subsequent  to  the  stipulation,  in  which  Bocke 
was  ordered  to  pay  into  court  the  money  which  he  stated  he 
held  subject  to  its  decree,  which  was  a  less  sum  than  that  di- 
rected to  be  held  by  the  order  in  the  garnishment  proceedings. 
They  showed  that  instead  of  complying  with  this  decree  he 
appealed  from  it  The  three  orders  are  in  entire  harmony — 
one  directing  the  money  to  be  held  till  further  order;  the  next> 
furnishing  such  farther  order  by  directing  it  to  be  paid  in ;  the 
next,  granting  execution  for  the  interest  from  the  date  at  which 
he  should  have  paid  in,  pursuant  to  the  statute  fixing  interest 
on  judgments.  The  stipulation  that  Bocke  held  subject  to  the 
order  of  the  court  prior  to  its  decree  cannot  control  the  decree 
ordering  the  money  paid  in,  especially  as  the  decree  was  ren- 
dered in  part  on  the  stipulation,  and  he  has  appealed  therefrom 
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and  procured  a  review  and  affirmance  of  it  in  this  oourt  Con- 
ceding that  ®^  he  occupied  a  neutral  position  originally,  and 
that  the  parties^  including  himself,  so  stipulated  at  that  time, 
he  ceased  to  do  so  when,  instead  of  complying  with  the  decree 
which  took  him  at  his  word,  he  appealed  therefrom. 

Another  point  is  made  to  the  effect  that  contempt  proceed- 
ings, not  execution,  afford  the  proper  remedy.  Proceedings 
for  contempt  were  the  original  mode  of  enforcing  decrees,  and 
we  should  not  wish  to  hold  that  they  may  not  be  had  even  to 
enforce  decrees  for  payment  of  money  in  some  cases  at  the 
present  time.  But  the  more  direct  remedy  of  execution  has 
long  been  the  usual  method  of  carrying  decrees  into  effect,  and 
it  seems  entirely  proper  in  such  cases  as  this. 

As  to  the  costs  of  the  former  appeal  to  this  court,  the  order 
is  clearly  right.  The  mandate  recites  an  affirmance  of  the 
original  decree  ''at*  the  costs  of  said  defendants,'*  of  whom 
Bocke  is  named  as  one,  and  directs  execution.  If  the  record 
-was  in  error  in  setting  forth  that  Bocke  excepted  to  Hhe  decree, 
•or  the  mandate  in  naming  him  as  one  of  the  appellants  and  one 
of  the  defendants  against  whom  judgment  for  costs  was  ren- 
dered, due  and  timely  measures  should  have  been  taken  to  ob- 
tain correction. 

It  is  recommended  that  the  decree  be  affirmed. 

Oldham  and  Sedgwick,  CO.,  concur. 

By  the  Court  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is  alfirmed. 

Judgments  do  not  Carry  Interest  at  the  common  law.  Its  allow- 
ance is  controlled  entirely  by  statute:  Wyoming  Nat  Bank  y.  Brown, 
7  Wyo.  494,  75  Am.  St  Rep.  935,  58  Pac.  291;  Hoyt  v.  Beach,  104 
Iowa,  257,  66  Am.  St  Rep.  461,  73  N.  W.  492.  And  when  allowed 
by  statute,  it  Is  not  interest  in  the  strict  sense,  but  a  fixed  measure 
of  damages:  Wyoming  Nat  Bank  v.  Brown,  7  Wyo.  494,  75  Am.  St 
Rep.  935,  53  Pac.  291.  Judgments  bear  interest  only  from  the 
time  they  are  entered  and  signed,  and  not  from  the  date  of  the 
yerdict:  Guernsey  v.  Phinisy,  113  Ga.  898,  84  Am.  St  Rep.  270,  30 
8.  B.  402.  Judgments  penal  in  their  nature  do  not  bear  interest: 
People  y.  Sutter  St  Ry.  Oc,  129  Gal.  545,  79  Aul  St  Rep.  187,  62 
Pac  104.  ♦ 
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STATE  Y.  HELDENBRAND. 

[62  Neb.  136,  87  N.  W.  25.] 

CONSTITUTIONAL  LAW-CRIMBS-ORAL  BVIDBNOB.— 
At  the  time  the  constitution  was  adopted,  a  person  accused  of  crime 
had  no  Inherent  right  in  all  instances  to  establish  his  defense  by 
oral  evidence,    (p.  745.) 

CONSTITUTIONAL  LAW— ORAL  EVIDENCE.— The  term 
"due  process  of  law"  does  not  imply  an  Inherent  right  on  the  part 
of  litigants  to  offer  oral  evidence  in  support  of  their  causes  of 
action  or  defenses,    (p.  746.) 

CONSTITUTIONAL  LAW.— A  PERSON  HAS  NO  PROP- 
ERTY or  vested  interest  in  tfny  rule  of  the  common  law.    (p.  745.) 

A  PERSON  HAS  NO  VESTED  RIGHT  IN  ANT  PARTICU- 
LAR REMEDY,     (p.  745.) 

THE  LEGISLATURB  HAS  AMPLE  POWER  TO  CHANOB 
RULES  OP  EVIDENCE,     (p.  746.) 

PUBLIC  POLICY.— In  the  absence  of  constitutional  inhibi- 
tion, the  legislature  may  make  any  act  a  crime,  whether  moral 
turpitude  is  involved  in  such  act  or  not.    (p.  746.) 

THE  INTENT  TO  VIOLATE  A  LAW  IS  PRESENT,  when  a 
person  commits  an  act  prohibited  by  statute,    (p.  746.) 

IN  THE  ABSENCE  OF  CONSTITUTIONAL  RESTRIC- 
TION, THE  WISDOM  and  expediency  of  a  law  is  solely  for  the 
determination  of  the  legislature,    (p.  747.) 

TITLE  OP  ACT.— T^TB  PACT  THAT  THE  LEGISLATURE 
CHOSE  A  TITLE  MUCH  MORE  COMPREHENSIVE  than  the 
matter  covered  by  the  body  of  the  act  does  not  render  the  act  un- 
constitutional as  not  being  clearly  expressed  in  Ita  title,    (p.  747.) 

THE  TITLE,  "AN  ACT  TO  PREVENT  THE  FRAUDU- 
LENT TRANSFER  OF  PERSONAL  PROPERTY,*'  FAIRLY  IN- 
DICATES the  scope  of  an  act  which  refers  solely  to  transfers  by 
mortgagora    (p.  747.) 

James  H.  Van  Dusen,  W.  A.  Stewart^  Warrington  &  Steward 
and  H.  M.  Sinclair,  for  the  state. 

George  C.  Gillan  and  E.  A.  Cook,  contra. 

^'^  NORVAL,  C.  J.  An  information  was  filed  in  the  conrt 
bdow  charging  one  Jess  B.  Heldenbrand  with  violating  section 
9,  chapter  12  of  the  Compiled  Statutes,  by  selling  mortgaged 
personal  property  without  the  written  consent  of  the  owner 
and  holder  of  the  debt  secured  by  the  mortgage.  A  demurrer 
to  the  information  was  interposed  by  defendant,  which  was 
Bustained  by  the  court,  and  the  prosecution  dismissed.  The 
county  attorney  has  brought  the  record  here  under  the  provi- 
sions  of  section  515  of  the  Criminal  Code. 
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In  187?  the  legislature  passed  an  act  'Ho  prevent  the  fraudu- 
lent transfer  of  personal  property^*:  Sess.  Laws  *■•  1877,  p. 
5.  This  act  made  it  a  felony  to  sell,  transfer,  or  dispose  of 
personal  properly  covered  by  a  mortgage  during  the  ezistence 
of  the  lien  or  title  created  thereby  without  the  consent  of  the 
mortgagee.  The  legislature  of  1889  amended  this  statute  so 
as  to  read  as  follows:  'That  any  person  who,  after  having  con- 
veyed any  article  of  personal  property  to  another  by  mortgage, 
shall,  during  the  existence  of  the  lien  or  title  created  by  such 
mortgage,  sell,  transfer  or  in  any  manner  dispose  of  the  said 
personal  property,  or  any  part  thereof,  eo  mortgaged  to  any 
person  or  body  corporate,  without  first  procuring  the  consent 
in  writing  of  the  owner  and  holder  of  the  debt  secured  by  said 
mortgage,  to  any  such  sale,  transfer,  or  disposal,  shidl  be 
deemed  guilty  of  a  felony,  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  less  than  one  hundred  dollars,  or  im- 
prisoned in  the  penitentiary  for  a  term  not  less  than  one  year, 
nor  more  than  ten  years,  or  both  fine  and  imprisonment,  at 
the  discretion  of  the  court*':  Sess.  Laws  1889,  c.  35.  This 
amendatory  act  is  carried  into  the  Compiled  Statutes  as  section 
9,  chapter  12.  The  district  court  held  that  this  act,  so  far  as 
it  declared  it  a  crime  for  the  mortgagor  to  sell  the  mortgaged 
chattels  ''without  the  consent  in  writyig**  of  the  owner  of  the 
debt,  was  an  attempt  to  deprive  a  person  charged  with  violat- 
ing the  act  of  the  right  to  adduce  oral  testimony  in  favor  of  his 
innocence,  and  for  that  reason  was  violative  of  section  3,  article 
1  of  the  constitution  of  this  state.  Further,  that  the  act  at- 
tempted to  create  a  crime  where  no  criminal  intent  exists,  and 
is  against  public  policy  and  void.  There  are  other  questions 
argued  by  counsel. 

We  think  the  first  reason  assigned  not  tenable.  Section  3, 
article  1  of  the  constitution  reads  as  follows:  "No  person  shall 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of 
law.''  It  is  argued  that,  as  a  person  chsrged  with  this  offense 
must,  to  establish  his  innocence,  prove  that  he  had  the  written 
consent  of  the  owner  of  the  debt — and  in  such  case  the  writing 
itself  would  "•  be  the  best  evidence— he  would  be  deprived 
of  a  constitutional  right,  it  being  assumed  that  at  the  time  the 
constitution  was  adopted  a  person  accused  of  crime  had  an  in- 
herent right  in  all  instances  to  establish  his  defense  by  oral 
evidence.  Had  a  person  at  such  time  such  right?  Manifestly 
not  A  person  charged  with  violating  a  law  requiring  a  license 
must  produce  his  license  on  trial,  if  charged  with  doing  the 
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business  requiring  a  license^  or  account  for  his  failure  to  pro- 
duce it.    One  charged  with  forgery^  if  his  defense  consists  of 
an  admission  that  he  affixed  the  signature  which  he  is  accused 
of  falsifying,  but  the  act  was  authorized  by  a  written  power  of 
attorney,  must  produce  the  paper  writing,  or  account  for  its 
absence.    In  many  actions  under  the  statute  of  frauds  or  the 
statute  of  limitations  causes  of  action  or  defenses  must  be  sup- 
ported by  paper  writings.     Many  other  instances  may  be  readily 
recalled  by  the  curious  wherein  both  civil  and  criminal  actions, 
causes  or  defenses  must  be  made  out  by  writings.    It  cannot 
tlien   be  said  that   it  was  the   intention   of  the   constitution 
builders  that  in  all  cases,  either  civil  or  criminal,  the  ded!end- 
ant  should  have  the  right  to  offer  oral  evidence  in  his  defense. 
The  term  "due  process  of  law**  employed  in  that  section  of  the 
constitution  cannot  then  be  construed  to  imply  an  inherent 
right  on  the  part  of  litigants  to  offer  oral  evidence  in  support 
of  their  causes  of  action  or  defenses.    If  this  were  not  so,  ihen, 
in  the  language  of  counsel  representing  the  state,  the  follow- 
ing results  would  follow:  "There  could  be  no  amendments  to 
the  law;   the  legislature  could  make  no  new  laws,  especially 
those  creating  new  and  different  offenses;  the  legislature  could 
not  regulate  or  change  the  procedure  in  criminal  cases;  could 
not  prescribe  rules  of  evidence;  in  short,  could  do  nothing  ex- 
cept those  things  especially  mentioned  or  granted  to  it  by  the 
constitution.^'    Manifestly,  this  cannot  be  the  law.    The  con- 
stitution did  not  have  the  effect,  on  its  adoption,  to  petrify 
the  social  structure.    The  purpose  or  intent  of  its  adoption 
was  not  to  preclude  legislation,  except  in  certain  **^  specified 
instances,  where  the  power  of  the  legislature  for  harm  is  "ex- 
pressly and  impliedly  restricted.    It  was  not  intended  that  the 
common  law  should  thenceforth  continue  to  the  end  of  time, 
unaltered  by  legislative  action.    If  such  had  been  the  inten- 
tion, a  legislative  branch  of  the  state  government  would  have 
been  a  superfluity.    One  of  the  main  purposes  for  which  that 
branch  of  government  is  created  is  that  the  common  law  may, 
from  time  to  time,  be  changed  or  abrogated  in  those  instances 
wherein,  by  reason  of  changed  social  conditions,  or  other  rea- 
sons, it  may  become  ineffectual  for  the  preservation  of  public 
or  private  rights.    ^A  person  has  no  property,  no  vested  in- 
terest, in  any  role  of  the  common  law'':  Munn  t.  Illinois,  94 
U.  S.  113, 184.    Neither  is  there  such  a  thing  as  a  vested  right 
in  any  particular  remedy.    Plainly,  also,  rules  of  evidence  may 
be  as  readily  changed  as  rules  of  conduct.    The  constitution 
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did  not  affect  the  right  of  the  legislature  to  change  sucL  It 
found  them  in  a  certain  condition^  and  left  them  to  be  changed 
by  the  legislature  as  it  might  see  &t,  so  long  as  no  prohibition 
of  that  instrument  was  infringed.  It  is  neither  expressed  nor 
implied  therein  that  rules  of  evidence  shall  not  be  changed  or 
abrogated;  neither  is  it  expressed  or  implied  that  in  all  cases, 
either  criminal  or  civil,  persons  shall  have  the  unimpeded  right 
to  establish  their  contentions  by  oral  evidence  in  the  courts. 

The  law  attacked  prohibits  a  mortgagor  from  disposing  of 
the  mortgaged  property  without  the  consent  in  writing  of  the 
owner  or  holder  of  the  debt.  Such  consent  is  essentially  in 
the  nature  of  a  license.  When  granted,  the  mortgagor  may 
lawfully  do  what  without  it  is  forbidden.  Individuals  are  pro- 
hibited from  disposing  of  certain  articles  of  merchandise,  un- 
less authorized  in  writing  by  the  proper  authorities  so  to  do. 
A  person  accused  of  violating  a  law  requiring  a  license  for  the 
sale  of  his  wares  establishes  his  innocence  by  producing  the 
written  consent  of  the  proper  officials.  In  the  case  at  bar,  the 
accused  is  prohibited  from  disposing  of  this  property  yery 
much  as  are  individuals  prohibited  from  dealing  ***  in  certain 
commodities.  He  can  establish  his  innocence  in  very  much 
the  same  manner  as  can  they  theirs.  Why,  then,  is  not  such 
requirement  due  process  of  law?  There  are  no  unnecessarily 
harsh  restrictions  attached  to  it.  As  well  might  the  liquor 
dealer  or  the  auctioneer  or  the  drayman  complain  of  the  hard- 
ships attached  to  the  carrying  on  of  their  particular  employ- 
ments. We  think  there  is  no  doubt  that  it  is  due  process  of 
law.  Moreover,  the  statute  under  consideration  does  not  pre- 
vent a  person  prosecuted  for  violating  its  provisions  from  in- 
troducing oral  evidence  in  his  defense,  as  he  may  show  by 
such  testimony  that  he  did  not  dispose  of  the  property,  that 
he  never  gave  the  mortgage,  or  that  the  debt  had  been  fully 
paid,  and  the  lien  created  by  the  mortgage  discharged. 

It  is  also  urged  that  the  law  is  against  public  policy,  because 
it  is  not  required  to  be  proved  or  pleaded  that  the  accused 
in  such  a  case  was  actuated  in  disposing  of  the  property  by  an 
intent  to  defraud  the  owner  or  holder  of  the  debt.  We  shall 
not  stop  to  inquire  into  the  meaning  of  the  term  public 
policy,'^  although  we  should  go  far  to  find  better  evidence  of 
the  public  policy  than  acts  of  the  legislative  body.  If  it  be 
true  that  moral  turpitude  must  accompany  an  act  in  order  to 
make  it  a  crime,  then  a  vast  body  of  lawB,  those  which  are 
merely  nidla  prohibita,  not  mala  per  se,  must  likewise  be  swept 
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from  the  statate  books.  So  long  as  there  is  no  constitutional 
inhibition^  the  legislature  may  make  any  act  a  crime^  whether 
moral  crookedness  be  involved  in  such  act  or  not.  When  de- 
fendant sold  this  property  without  the  written  consent  of  the 
owner  of  the  debt,  if  he  is  guilty  of  such  act,  the  intent  to 
violate  a  law  was  present,  quite  as  certainly  as  it  would  be  had 
he  merely  shot  a  quail  in  the  closed  season.  In  neither  of  the 
acts  would  moral  turpitude  be  involved,  but  in  each  a  criminal 
act  would  be  committed,  for  in  doing  the  act  is  implied  the 
intent  to  defy  the  *^thou  shalt  not*'  of  the  legislature:  State  v. 
Hughes,  38  Neb.  366,  56  N.  W.  982.  Whether  or  no  this  act 
was  a  wise  "^^  rule  of  action  is  not  for  this  branch  of  gov- 
ernment to  decide.  There  being  no  restriction,  express  or  im- 
plied, in  the  fundamental  law,  upon  the  legislature  in  such  in- 
stance, its  expediency  was  solely  for  the  determination  of  that 
body,  not  of  this. 

Again,  it  is  uiged  that  the  law  is  unconstitutional,  for  the 
reason  that  the  act  of  1877  was  not  clearly  expressed  in  its 
title,  and  that  the  present  section,  which  is  amendatory  of 
that  act,  is  not  germane  to  the  subject  matter  of  the  original 
act.  The  title  of  the  act  of  1877  is,  *'An  act  to  prevent  the 
fraudulent  transfer  of  personal  property/'  The  title  of  the 
act  is  extremely  broad.  Indeed,  it  is  much  more  comprehensive 
than  the  act  itself.  The  latter  refers  solely  to  transfers  by 
mortgagors,  whereas  under  the  title  all  transfers  of  personal 
property,  the  effect  of  which  would  be  to  work  a  wrong  or 
fraud  upon  some  other  party,  might  have  been  included.  A 
law  is  not  necessarily  void  because  its  title  is  comprehensive; 
Paxton  etc.  Land  Co.  v.  Farmers*  etc.  Land  Co.,  45  Neb.  884, 
60  Am.  St.  Eep.  585,  64  N.  W.  343;  State  v.  Bemis,  45  Neb. 
724,  64  N.  W.  348 ;  Van  Horn  v.  State,  46  Neb.  62,  64  N.  W. 
365.  A  title  may  be  general,  yet  not  necessarily  void  on  that 
account.  *'An  act  to  amend  the  Code  of  Civil  Procedure*' 
has  been  upheld  by  this  court:  Gatling  v.  Lane,  17  Neb.  80, 
22  N.  W.  543.  The  mere  fact,  however,  that  the  legislature 
chose  a  title  much  more  comprehensive  than  the  matter  cov- 
ered by  the  body  of  the  act  cannot  be  objectionable.  If  the 
title  were  more  narrow  than  the  act,  then  complaint  might 
well  be  made  that  the  constitutional  inhibition  was  invaded. 
The  title  in  question  is  doubtless  not  so  appropriate  a  one  as 
might  have  been  chosen,  but  we  think  it  fairly  indicates  the 
scope  and  purpose  of  the  act,  and  that  a  person  reading  it  might 
expect  legislation  of  this  character  in  the  body  of  the  act: 
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State  V.  Bemis,  45  Neb.  724,  4  K  W.  848.  The  usual  con- 
sequence of  transf  er»  of  property  covered  by  chattel  mortgage 
is  to  work  a  wrong  or  fraud  upon  the  person  holding  the  mort- 
gage, for,  being  of  a  movable  nature,  it  is  difficult  to  trace  it 
from  one  person  to  another.  A  transfer  of  cattle  by  a  mort^ 
gagor  resident  in  Nebraska  to  a  ^^  person  resident  in  Chicago, 
London,  or  Berlin  would  certainly  be,  in  effect,  a  fraud  upon 
the  holder  of  the  debt,  whether  the  mortgagor  intended  it  so 
to  be  or  not. 

Some  otber  questions  of  law  are  argued  in  the  able  brief 
of  defendant,  which,  in  the  interest  of  brevity,  we  do  not 
deem  it  necessary  to  discuss  at  length.  We  have  examined 
them  with  care,  and  are  of  opinion  that  they  are  not  well  taken. 
The  exceptions  are  sustained. 


The  liegrifllature  may  Change  Bemedles  or  forms  of  procedure, 
but  it  cannot  deny  a  remedy  entirely:  MattBon  v.  Astoria,  89  Or. 
577,  65  Pac.  1006,  87  Am.  St  Rep.  687,  and  cases  cited  in  the 
ri'oss-reference  note  thereto.  See,  also,  Dan  forth  v.  Groton  Water 
Co.,  178  Mass.  472,  86  Am.  St  Rep.  495,  59  N.  B.  1033.  If  a  ri^t 
of  action  springs  from  the  principles  of  the  common  law,  it  Is  not 
competent  for  the  legislature  to  abolish  it:  Wilson  v.  Simon,  91  Md. 
1,  80  Am.  St  Rep.  427,  45  Atl.  1022.  A  purely  statutory  right  how- 
ever, may  be  taken  away  entirely:  Relyea  v.  Tomahawk  Paper  etc 
Co.,  102  Wis.  801,  72  Am.  St  Rep.  878,  78  N.  W.  412. 

One  has  no  Vested  Bight  in  the  Bules  of  Evidence,  ncy 
pertain  to  the  remedy  and  therefore  are  subject  to  modiflcafiOD 
and  control  by  the  legislature:  Meadowcroft  v.  People,  168  IlL  66^ 
54  Am.  St  Rep.  447,  45  N.  B.  808;  Chicago  etc.  R.  R.  Co.  v.  Jonei* 
149  lU.  861,  41  Am.  St  Rep.  278,  87  N.  B.  247.  Th^re  are  fixed 
bounds,  however,  to  the  power  of  the  legislature  in  this  respect 
rwhich  must  not  be  transcended:  Larson  v.  Dick^,  89  Nebu  463,  42 
Am.  St  Rep.  595,  58  N.  W.  167. 

The  Wisdom,  Policy,  and  Expediency  of  a  Statute  Is  purdy  a 
question  of  legislative  discretion  not  reviewable  by  the  courts:  State 
V.  SchlitB  Brew.  Co.,  104  Tenn.  715^  78  Am.  St  Rep.  941«  69  &  W. 
1033. 

The  Pow«r  of  the  liegislatore  to  Deelaxe  Acts  Criminal  Is  con- 
sidered in  the  monographic  note  to  Booth  v.  Pe<^le,  78  Am.  St  Bepi 
235-274. 

Ths  Titles  of  Statates,  in  respect  to  their  sufllciency  wider  the 
constitutiODal  reQU&ements,  are  considered  in  the  monographic  notes 
to  Bobei  V.  People,  64  Am«  St  Rep.  70-107;  Orookston  v.  Oonaty 
Commrs^  79  Am.  8t  Sept.  466-486;  Lewis  t.  Dnnne^  Si  Am.  St  Sep. 
267-2791 
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MARLET  T.  STURKBRT. 

[G2  Neb.  163,  86  N.  W.  1066.1 

HORTGAGB.— A  HOMBSTBAD  BNTRYMAN  ON  OOYBRN- 
BIBNT  LAND,  whose  right  is  never  perfected  into  either  a  legal  or 
equitable  title,  has  no  title  to  the  land  which  he  can  encumber  by  a 
mortgage  executed  thereon,    (p.  750.) 

MORTGAGE.— THB  HEIRS  OF  A  DBGBA8BD  HOMB- 
STBAD BNTRYMAN  ON  GOVERNMENT  LAND,  who  perfect 
title  hi  themselyes,  recelye  the  lanid,  not  from  their  ancestor,  but 
directly  from  the  government,  and  nx>on  the  issuing  of  the  patent 
they  become  possessed  of  the  full  legal  and  equitable  title,  fi-ee  from 
any  mortgage  lien  sought  to  be  created  thareon  by  the  enti^maii  la 
his  lifetime,    (p.  750.) 

C.  L.  Gutterson,  for  the  appellant 
James  B.  Smith  and  James  Leavitt,  contra. 

^«»  HOLCOMB,  J.  To  a  petition  in  equity  for  the  fore- 
closure  of  an  alleged  lien  of  a  mortgage  on  real  estate  a  de- 
murrer was  interposed  and  sustained.  The  correctness  of  the 
ruling  on  the  demurrer  is  challenged. 

The  sole  and  only  (question  raised  by  the  demurrer  is  the 
validity  of  the  lien  claimed  by  virtue  of  the  mortgage  on  the 
real  estate  described  therein.  The  petition  discloses  ^•*  that 
the  mortgage  was  executed  by  a  homestead  claimant  after  entry 
made  under  the  United  States  public  land  laws  relating  to 
the  acquisition  of  title  to  government  lands  as  a  homestead 
of  the  entryman.  It  is  alleged  that  the  mortgagor  was  occupy- 
ing the  land  under  a  government  homestead  entry  at  the  time 
of  the  execution  of  the  mortgage ;  that  the  mortgage  was  given 
to  secure  a  loan  for  money  advanced  to  make  improvements 
on  the  land  and  for  necessary  living  expenses  of  the  claimant 
while  so  residing  on  his  homestead;  that  he  died  December  16^ 
1896,  and  that  his  heirs  at  law,  naming  them,  on  February 
15,  1897,  made  final  proof  on  the  land  as  the  heirs  at  law 
of  the  deceased  entryman,  and  now  claim  the  land  and  in- 
terest therein  as  the  heirs  of  the  deceased.  It  is  not  stated 
in  the  petition  for  what  length  of  time  the  deceased  had  re- 
sided on  and  improved  the  land  prior  to  his  death,  or  other 
facts  from  which  it  could  be  inferred  that  at  the  time  of  his 
death  he  had  complied  with  all  the  requirements  of  the  home- 
stead act  and  become  entitled  thereby  to  make  final  proof  and 
receive  a  final  certificate  and  patent  therefor  from  the  United 
States  government.    From  what  is  stated  in  the  petition,  we 
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must  conclude  that  at  the  time  of  his  death  the  homestead 
entryman  had  not  fully  complied  with  all  the  laws  relating 
to  his  homestead,  and  was  not,  therefore,  at  that  time,  entitled 
to  make  final  proof  and  receive  the  evidence  of  his  title  thus 
acquired.  By  section  2291  of  the  Bevised  Statutes  of  the 
United  States  it  is  provided,  among  other  things,  that  no 
certificate  or  patent  shall  issue  until  the  expiration  of  five  years 
from  the  date  of  entry,  and  that  if  at  the  expiration  of  said 
time,  or  at  any  time  within  two  years  thereafter,  the  person 
making  such  entry,  or,  if  he  be  dead,  his  heirs  or  devisees, 
prove  by  two  credible  witnesses  that  he,  she,  or  they  have  re- 
sided upon  or  cultivated  the  same  for  the  term  of  five  years 
immediately  succeeding  the  time  of  filing  the  affidavit,  he,  she, 
or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be 
entitled  to  a  patent  as  in  other  cases  provided  by  law. 

^^^  It  is  not  here  necessary  to  consider  the  effect  of  the 
mortgage  on  the  land  had  the  mortgagor,  in  his  lifetime,  fnlly 
complied  with  the  law  relating  to  his  entry,  made  proof  there- 
of and  had  become  invested  with  the  equitable  or  legal  title 
thereto.  At  the  time  of  the  mortgage  he  had  only  an  in- 
choate right  thereto.  This  right  was  never  perfected  into 
either  a  legal  or  equitable  title.  Neither  at  the  time  nor  after- 
ward did  the  mortgagor  acquire  any  title  in  the  real  estate 
whidi  he  could  encumber  by  the  mortgage  he  executed  there- 
on. By  the  provisions  of  the  section,  a  part  of  which  is  quoted, 
title  to  the  land  after  his  death  and  when  residence  or  cultiva- 
tion was  shown  for  five  years  was  perfected  in  his  heirs  at  law. 
They,  upon  making  proof  of  the  necessary  acts  in  complying 
with  the  law  governing  homestead  entries  on  public  lands,  did 
not  receive  the  land  from  or  through  their  ancestor,  the  original 
entryman,  but  direct  from  the  government,  which,  upon  the 
issuance  of  the  patent,  possessed  them  with  the  full  and  com- 
plete legal  and  equitable  title  free  from  any  lien  sought  to  be 
created  thereon  by  the  entryman  in  his  lifetime.  The  mort- 
gage is  entirely  ineffectual  to  constitute  a  lien  as  against  those 
who,  under  the  public  land  laws,  have  fulfilled  the  requirements 
of  the  law  as  to  the  entry  of  a  deceased  homestead  claimant 
and  obtained  a  patent  to  the  land  included  and  covered  by  such 
entry:  Cheney  v.  White,  6  Neb.  261,  25  Am.  Eep.  487;  Webster 
▼.  Bowman,  25  Fed.  889;  Rogers  v.  Clemmans,  26  Kan.  522; 
Schoolfield  v.  Houle,  13  Colo.  394,  22  Pac.  781. 

The  demurrer  to  the  petition  was  rightly  sustained. 

Afibmed. 
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Encnmbranees  by  pre-einptors  and  other  claimants  of  public  lands 
are  considered  In  the  monographic  note  to  Wilcox  y.  John,  52  Am. 
8t  Rep.  249^254. 

If  Public  Land  Is  taken  by  a  pre-emptor,  and  on  his  death  his 
heirs  complete  his  claim,  they  do  not  take  title  by  descent,  but  by 
direct  conveyance  from  the  United  States:  Wlttenbrock  y.  Wheadon, 
128  Gal.  150»  79  Am.  St  Rep.  32,  60  Pac  664. 


LEIGH  V.  GREEIT. 

[62  Neb.  844,  86  N.  W.  1093.1 

JURISDICTION.— WHERE  PROCESS  IS  SERVED  BY  PUB- 
LICATION, the  fact  that  the  affldaylt  for  publication  was  made 
two  days  before  the  petition  was  filed  will  not  preyent  the  court 
from  acquiring  jurisdiction,  since  no  presumption  of  a  change  in 
the  state  of  facts,  during  such  interval,  can  fairly  arise,    (p.  7S5.) 

JURISDICTION.— WHERE  THE  STATUTE  IS  SILENT  ON 
THE  SUBJECT,  AN  AFFIDAVIT  FOR  THE  PUBLICATION  OF 
SUMMONS  may  be  made  within  a  reasonable  time  before  the  peti- 
tion is  filed,    (p.  755.) 

AFFIDAVIT  ON  INFORMATION  AND  BELIEF.— Where, 
from  the  nature  of  things,  an  afiSant  cannot  have  positive  knowl- 
edge, it  is  sufficient  If  the  affidavit  Is  made  upon  information  and 
belief,    (p.  755.) 

JURISDICTION.— AN  AFFIDAVIT  FOR  SERVICE  BY  PUB- 
LICATION IS  SUFFICIENT  If  sworn  to  upon  information  and 
beUef.    (p.  756.) 

JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  OF 
SUMMONS  sufficiently  sets  forth  the  cause  of  action  Inr  a  suit  to 
enforce  a  tax  lien,  where  it  states  that  the  case  Is  one  In  which 
service  of  publication  is  authorized  by  statute,  and  In  which  the 
relief  demanded  consisted  in  part  of  excluding  the  defendant  from 
any  interest  in  the  land  described,    (p.  757.) 

.  JURISDICTION.— THE  SOLE  PURPOSE  OF  AN  AFFIDA- 
VIT FOR  THE  PUBLICATION  OF  SUMMONS  Is  to  enable  the 
court  upon  Inspection  to  determine  whether  the  action  Is  one  in 
which  jurisdiction  may  be  obtained  by  service  by  publication,  (p. 
767.) 

JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  IS 
SUFFICIENT  IF  IT  ADVISES  THE  COURT  of  the  nature  of  the 
action,  and  that  the  action  was  of  such  a  character  that  the  court 
could  acquire  jurisdiction  by  service  by  publication,    (p.  758.) 

IN  EMINENT  DOMAIN  PROCEEDINGS,  THE  WORD 
"OWNER**  Includes  any  person  having  an  interest  in  the  land.  (p. 
758.) 

IN  A  STATUTE  PROVIDING  FOR  THE  FORECLOSURE 
OF  TAX  LIENS,  the  word  "owner"  means  the  absolute  owner  of 
the  land,  and  does  not  include  an  attaching  creditor,    (p.  758.) 

JURISDICTION.— WHERE  TWO  COURTS  HAVE  CONCUR- 
BENT  JURISDICTION,  that  which  first  takes  cognizance  of  the 
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<»n8e  has  the  right  to  retain  It  to  the  exclusion  of  the  other,   (pi 
759.) 

WHBRB  THB  REASONS  FOR  A  RtJLJS  CBASB,  THE 
BULB  SHOULD  NO  LONGER  APPLY,    (p.  761.) 

THB  LEVY  OP  AN  ATTACHMENT  ON  REAL  ESTATE 
gives  the  court  whence  the  process  issued  neither  actual  nor  con- 
structive possession  of  the  property,  but  only  creates  a  lien  thers- 
onr  in  favor  of  the  attaching  creditor,    (pp.  761,  762.) 

JURISDICTION.— THE  PENDENCY  OF  AN  ACTION  IN  A 
FEDERAL  COURT,  and  the  levy  of  an  attachment  on  real  estate 
involved  therein,  is  no  obstacle  to  the  foreclosure,  in  the  state 
courts,  of  a  tax  lien  on  the  same  property,  and  a  sale  made  in  pur- 
suance of  such  action  is  valid  and  binding,  and  will  convey  a  good 
title  as  against  the  attaching  creditor,    (p.  762.) 

Beed  ft  Gross^  James  McCabe,  and  W.  B.  Qreen,  for  the  ap- 
pellant 

James  0.  Crawford,  Clark  C.  McNish,  Andrew  B.  Olesoni 
Anderson  ft  Keef  e,  and  Woolworth  ft  McHugh,  contra. 

«**  ALBBBT,  C.  On  the  twenty-fourth  day  of  November, 
1880,  Erwin  Davis  Aeld  the  record  title  to  certain  lands  in 
Knox  county.  On  the  date  mentioned  Algernon  8.  Patrick 
commenced  an  action  in  the  district  court  of  that  county  and 
procured  an  order  of  attachment  to  be  levied  on  said  land.  On 
the  eighteenth  day  of  April,  1882,  the  case  was  removed  to  the 
United  States  circuit  court,  wherein  a  judgment  was  rendered 
in  favor  of  the  plaintiff  on  the  twenty-first  day  of  January, 
1890,  and  an  order  made  for  the  sale  of  the  lands  for  the  satis- 
faction thereof:  In  pursuance  of  said  order,  on  the  fifteenth 
day  of  May,  1894,  the  lands  were  sold  to  Lionel  C.  Burr  by 
the  United  States  marshal,  whose  deed  to  Burr  therefor  was 
filed  for  record  in  the  oiBce  of  the  clerk  of  Enox  county  on  the 
twenty-sixth  day  of  May,  1894.  On  the  day  tihe  deed  was 
executed  Burr  conveyed  the  premises  to  J.  C.  Crawford  and 
E.  C.  Peters  by  warranty  deed,  which  was  recorded  on  the 
twenty-eighth  day  of  May,  1894.  On  the  twenty-third  day  of 
May,  1894,  Crawford  and  Peters  conveyed  the  land  to  Alvin  L. 
Leigh,  the  plaintiff  in  this  case.  On  the  twenty-eighth  day  of 
December,  1882,  and  while  said  attachment  proceedings  were 
pending,  a  warranty  deed  to  said  lands>  purporting  to  have 
•*•  been  executed  by  Erwin  Davis  to  Henry  A.  Boot  on  the 
eighth  day  of  October,  1880,  was  filed  for  record  in  the  oflSce 
of  the  county  clerk  of  Knox  county.  On  the  twelfth  day  ot 
May,  1894,  in  an  action  pending  in  the  district  court  of 
Douglas  county,  wherein  Algernon  S.  Patrick  was  plaintiff 
and  Erwin  Davis,  Henry  A«  Boot,  J.  N.  H.  Patrick,  and  J. 
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M.  Woolworth  were  defendants,  a  decree  was  entered  wherebv 
the  said  deed  from  Davis  to  Root  was  canceled  and  set  aside 
as  fraudulent  and  void,  as  against  the  plaintiff  in  that  case, 
and  whereby  the  title  to  said  land  was  quieted  and  confirmed 
in  said  plaintiff  as  against  said  Root.  In  1891,  several  actions 
were  brought  in  the  district  court  for  Knox  county,  wherein 
the  Farmers'  Loan  and  Trust  Company  was  plaintiff  and  Henry 
A.  Root  and  different  subdivisions  of  the  land  in  controversy 
were  defendants,  for  the  foreclosure  of  certain  tax  liens,  which 
actions  so  taken  together  involved  the  title  to  the  land  in  con- 
troversy in  this  suit.  In  the  same  year  a  decree  of  foreclosure 
was  entered  in  each  case,  and  an  order  made  directing  the 
sale  of  said  subdivisions,  respectively,  for  the  satisfaction  of  the 
amoimt  found  due  by  the  respective  decrees.  In  pursuance 
of  these  several  decrees  and  orders  the  lands  were  sold  by  the 
sheriff  of  that  county  to  H.  S.  Green,  the  defendant  in  the 
present  action,  and  deeds  of  conveyance  therefor  were  duly 
executed  and  delivered  to  said  purchaser  by  the  sheriff.  The 
plaintiff  in  the  present  case  claims  title  to  the  lands,  basing 
his  claim  of  title  on  the  attachment  proceedings  hereinbefore 
mentioned;  the  defendant  also  claims  title  thereto,  basing  his 
claim  of  title  on  the  proceedings  had  for  the  foreclosure  of 
the  tax  liens.  The  present  action  was  brought  by  the  plaintiff^ 
Alvin  L.  Leigh,  against  the  defendant,  H.  S.  Green,  to  quiet  his 
title  to  the  land  in  controversy.  From  a  decree  in  favor  of 
the  plaintiff  the  defendant  prosecutes  an  appeal  to  this  court. 
From  the  foregoing  statement  it  will  be  seen  that  both  par- 
ties trace  their  title  to  Erwin  Davis.  The  sole  question  to  be 
determined  in  this  case  is  whether  the  plaintiff  is  **^  concluded 
by  the  proceedings  had  in  the  district  court  of  Enox  county 
for  the  foreclosure  of  the  tax  liens,  by  virtue  of  which  the  de- 
fendant claims  title  to  the  lands  in  controversy.  The  plain- 
tiff assails  those  proceedings  upon  three  grounds:  1.  That  the 
service  was  had  by  publication,  and  the  affidavits  therefor  were 
not  sufficient  to  authorize  service  by  publication;  2.  That  there 
was  no  .case  made  for  proceedings  against  the  land  in  any  of 
said  foreclosure  proceedings,  without  impleading  Algernon  S. 
Patrick,  who  at  the  time  said  proceedings  were  brought  had 
an  attachment  lien  on  the  lands  for  the  satisfaction  of  which 
the  land  afterward  sold;  3.  That  the  proceedings  to  foreclose 
said  liens  were  had  during  the  time  the  land  in  controversy 
was  under  attachment  in  an  action  pending  in  the  circuit  court 
of  the  United  States,  and  for  that  reason  the  proceedinfB  ta 
foreclose  the  tax  lien«  were  void. 
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The  actions  for  the  <foreclo8ure  of  the  tax  liens  were  brought 
under  article  6  of  chapter  7?  of  the  Compiled  Statntee.  Sec- 
tion 4  of  that  article  is  as  follows:  ''Serrice  of  process  in  causes 
instituted  nnder  this  chapter  shall  be  the  same  as  provided  by 
law  in  similar  causes  in  the  district  courts,  and  where  the 
owner  of  the  land  is  not  known,  the  action  may  be  brought 
against  the  land  itself,  but  in  such  case  the  service  must  be  as 
in  the  case  of  a  nonresident;  if  the  action  is  commenced  against 
a  person  who  disclaims  the  land,  the  land  itself  may  be  sub- 
stituted by  order  of  court  for  the  defendant,  and  the  action  con- 
tinued for  publication.''  In  each  of  the  foreclosure  cases,  the 
subdivision  of  the  land  to  be  aifected  thereby  was  made  a  partj 
as  provided  by  the  section  just  quoted,  and  service  was  had 
by  publication.  The  affidavit  in  each  case,  except  as  to  the 
land  described,  which  varied  according  to  the  subdivision  made 
a  party,  was  as  follows: 

»*»  *'In  the  District  Court  of  Knox  County^  Nebradc^. 

FARMERS'  LOAN  AND  TRUST  COM- 
PANY 

vs. 

HENRY  A.  ROOT  and  N.  E.  i,  Sec.  27^ 
Twp.  81,  Range  3  West  6th  P.  IL 

"AFFIDAVIT  FOR  PUBLICATION  OP  NOUGB. 

**State  of  Iowa, 
•Woodbury  County. 

%  M.  J.  Sweeley,  being  sworn,  do  state  that  I  am  the  at- 
torney for  the  plaintiff  above  named;  that  this  case  is  one  of 
those  named  in  section  77,  title  5,  of  the  Code  of  Civil  Proce- 
dure of  the  state  of  Nebraska,  and  is  an  action  relating  to  real 
property  in  said  state  in  which  the  defendants  have  or  daim 
a  lien  or  interest,  actual  or  contingent,  and  the  relief  demanded 
consists,  wholly  or  partially,  in  excluding  the  defendants  tmat 
any  interest  therein;  that  the  defendant  Henry  A.  Boot  k  a 
nonresident  of  said  state  of  Nebraska;  and  that  service  of  sam- 
mons  cannot  be  made  on  him  within  said  state. 

*^  further  state  that  the  owner  of  the  real  estate  invohei 
in  said  action  and  described  aboTe  is  not  known,  all  d  whidi  I 
▼erily  believe  to  be  true. 

''(Signed)    ILJ.  SWBBLBY. 
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^Snbecribed  and  fwom  to  before  me  this  28tli  day  of  Sep- 
tember^ 1891. 

«[Seal]  L.  QEEBNWOOD, 

''Notary  Public.'' 

The  plaintiflF  insists  that  the  affidavits  were  insufficient  and 
for  that  reason  the  court  acquired  no  jurisdiction. 

One  objection  urged  against  the  affidavits  is  that  they  were 
sworn  to  some  two  days  before  the  petitions  were  filed  in  the 
respective  cases.  The  argument  on  this  point,  as  we  under- 
stand it,  is  that  between  the  making  of  the  affidavit  and  the 
filing  of  the  petition  conditions  might  have  changed  so  that 
service  might  have  been  had  on  the  defendant  in  this  state, 
or  in  some  other  way,  so  that  the  affidavit  could  not  been  truth- 
fully made  at  the  time  of  filing:  It  is  clear  that  the  law  must 
permit  some  interval  ^^  to  elapse  between  the  making  and 
the  filing  of  the  affidavit,  because,  strictly  speaking,  the  two 
acts  cotdd  not  be  simultaneous.  That  being  true,  the  only 
question  that  can  arise  is  what  length  of  time  it  will  permit 
to  elapse  between  the  two  acts.  The  statute  is  silent  on  the 
subject;  hence  the  inference  is  warranted  that  it  will  permit 
a  reasonable  time.  Just  what  will  be  regarded  as  a  reasonable 
time  this  court  has  not  decided.  However,  in  Armstrong  v. 
Middlestadt,  22  Neb.  711,  36  N.  W.  151,  it  was  held  that  an 
affidavit  made  one  day  before  the  petition  was  filed  was  suffi- 
cient. But  in  that  case  the  court  expressly  disclaims  any  inten- 
tion to  go  beyond  the  facts,  and  of  holding  that  an  affidavit 
made  several  days  before  the  commencement  of  the  action 
would  be  sufficient.  In  our  opinion,  when  the  petition  is  filed 
within  such  time  after  making  the  affidavit  that  no  presumption 
could  fairly  arise  that  the  state  of  facts  had  changed  in  the 
interval,  it  is  sufficient:  Crombie  v.  Little,  47  Minn.  581,  50 
N.  W.  823;  Snell  v.  Meservy,  91  Iowa,  322,  69  N.  W.  32.  Ap- 
plying  this  rule  to  the  affidavits  in  question,  we  do  not  believe 
that  any  presumption  of  a  change  in  the  state  of  facts,  during 
an  interval  of  two  days,  could  fairly  arise. 

Another  objection  urged  against  the  affidavits  is  that  they 
are  sworn  to  upon  information  and  belief.  The  affidavits  con- 
tain the  positive  statements  of  the  affiant  which  are  followed 
by  these  words:  ''All  of  which  I  verily  believe  to  be  true." 
We  do  not  believe  the  objection  is  well  taken.  Among  other 
things,  the  affidavit  must  show  that  service  cannot  be  had  on 
the  defendant  in  this  state.  In  the  very  nature  of  things,  upon 
this  point,  at  least,  the  affiant,  whatever  the  wording  of  the 
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affidavit^  can  never  have  positive  knowledge.  That  he  makes 
£uch  statement  npon  information  and  belief  is  a  necessan 
implication.  To  expressly  state  that  which,  in  the  absence  of 
«uch  statement,  would  be  necessarily  implied,  affects  only  the 
:f  orm  and  not  the  substance  of  the  affidavit:  Colton  v.  Bnpert, 
€0  Mich.  318,  27  N.  W.  520;  Pratt  v.  Stevens,  94  N.  Y.  387; 
Belmont  v.  Cornen,  82  N.  Y.  256 ;  Howe  Machine  Co.  v.  Petti- 
bone,  74  N.  Y.  68.  In  Kansas  such  an  affidavit  has  been  held 
defective,  ^^  but  not  void:  Harrison  v.  Beard,  30  Kan.  532, 2 
Pac.  6*32.  In  our  opinion,  an  affidavit  for  service  by  puulica- 
tion,  sworn  to  upon  information  and  belief^  is  not  for  that 
jreason  void. 

A  more  serious  objection  to  the  affidavit  is  that  the  matters 
cet  forth  are  insufficient  to  warrant  service  by  publication,  and 
ioT  that  reason  the  court  acquired  no  jurisdiction  by  such  »er- 
*wice.    The  section  of  the  statute,  under  which  the  actions  under 
.^consideration  were  brought,  hereinbefore  set  out  at  length,  pro- 
^  Tides  that  service  must  be  as  in  case  of  nonresidents.    Section 
^7  of  the  Code  of  Civil  Procedure  prescribes  the  manner  of 
Jitaking  service  on  nonresidents,  and,  so  far  as  is  material 
:for  present  purposes,  is  as  follows:  ^^Service  may  be  made  by 
]  publication   in  either  of   the  following   cases:  1.  In  actions 
\brought  under  the  fifty-first,  fifty-second,  and  fifty-third  sec- 
tions of  this  code,  where  any  or  all  of  the  defendants  reside 

«>ut  of  the  state 4.  In  actions  which  relate  to,  or  the 

subject  of  which  is,  real  or  personal  property  in  this  state  where 
any  defendant  has  or  claims  a  lien  or  interest,  actual  or  con- 
tingent therein,  or  the  relief  demanded  consists  wholly  or  par- 
itially  in  excluding  him  from  any  interest  therein,  and  such  de- 
fendant is  a  nonresident  of  the  state/'  The  actions  mentioned 
in  sections  51,  52,  and  53,  referred  to  in  the  section  just 
<juoted,  are  actions  for  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  actions  for  the  partition  of  real  prop- 
erty, actions  for  the  sale  of  real  property,  under  a  mort.^aze 
lien  or  other  encumbrance  or  charge,  and  actions  to  compel  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate. 
Section  78  of  the  Code  of  Civil  Procedure  relating  to  the  affi- 
^vit  for  service  by  publication  is  as  follows:  'before  service 
can  be  made  by  publication,  an  affidavit  must  be  filed  that 
service  of  a  summons  cannot  be  made  within  this  state,  on  th6 
defendant  or  defendants  to  be  served  by  publication,  and  that 
the  case  is  one  of  those  mentioned  in  the  preceding  section. 
When  such  affidavit  is  filed  the  party  may  prooeed  to  make 
service  by  publication.'' 


June,  1901.]  Ljbigh  v.  Gbeen.  757 

One  of  the  grounds  urged  against  the  sufficiency  of  the  ^'^ 
affidavits  is  that  the  object  of  the  action  is  not  set  forth.  Each 
affidavit  contains  the  following  statement:  ^'This  case  is  onee 
of  those  naraed  in  section  77,  title  5,  of  the  Code  of  Civil  Pro- 
cedure of  the  state  of  Nebraska/'  In  Majors  v.  Edwards,  3^ 
Neb.  56,  53  N.  W.  1041,  this  court  held  that  such  a  statement 
of  the  object  was  sufficient,  although  at  the  same  time  it  inti- 
mated that  the  better  practice  would  be  to  set  out  the  object 
of  the  action  more  fully.  But  it  will  be  observed  that  the  lan- 
guage above  quoted  is  followed  by  the  further  statement,  "and 
is  an  action  relating  to  real  property  in  said  state,  in  which  the 
defendants  have  or  claim  a  lien  or  interest,  actual  or  contingent^ 
and  the  relief  demanded  consists,  wholly  or  partially,  in  exclud- 
ing the  defendants  from  any  interest  therein.*'  Plaintiff  con- 
tends that,  assuming  that  the  object  is  sufficiently  stated  by 
saying  that  the  action  is  one  of  those  named  in  said  section 
77,  the  subsequent  statement  renders  the  affidavit  invalid,  for 
the  reason  that  the  object  thereby  stated  is  different  than  that 
sought  in  the  actions,  and  that  such  s^tement  being  specific 
must  prevail  over  the  general  statement.  It  must  be  kept  m 
mind  that  an  affidavit  for  service  by  publication  is  not  required 
for  the  information  of  the  defendant  as  to  the  nature  and  oV 
ject  of  the  action.  The  sole  purpose  of  such  an  affidavit  is  to* 
enable  the  court,  upon  inspection,  to  determine  whether  the- 
action  is  one  in  which  jurisdiction  may  be  obtained  by  service 
by  publication;  when  it  is  sufficient  for  that  purpose,  it  serves- 
the  only  purpose  for  which  it  is  intended. 

The  affidavits  under  consideration,  fairly  construed,  meai^^ 
that  the  actions,  wherein  they  were  respectively  filed,  were  those 
named  in  section  77  of  title  5  of  the  Code  of  Civil  Procedure^ 
and  thai  the  relief  demanded  consisted  in  part  of  excluding  the 
defendant  Root  from  any  interest  in  the  lands  described.  The 
relief  sought  by  those  actions  was  the  foreclosure  of  certain  tax 
liens  on  the  several  subdivisions  of  the  land,  and  the  sale  there- 
of, for  the  satisfaction  of  the  amount  found  due.  In  the  peti- 
tions filed  in  the  several  cases  it  is  alleged  "that  the  owner  of 
said  land  is  not  known,  and  that  the  defendant  *^*  Henry  A^ 
Boot  has,  or  claims,  some  interest  therein.'*  The  prayer  of 
each  in  part  is  for  the  adjudication  that  plaintiff's  tax  lien 
is  a  first  lien  on  the  land,  and  that  the  deed  issued  in  pursuance 
of  such  proceedings  be  an  absolute  bar  against  each  and  alF 
of  the  defendants,  and  for  such  other  and  further  relief  a» 
may  be  deemed  equitable  in  the  premises.    In  our  opinion,  the 
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affidavits  were  sufficient  to  advise  the  court  of  the  nature  of 
the  actions,  and  that  the  actions  were  of  such  a  character  that 
it  could  acquire  jurisdiction  by  service  by  publication.  It  fol- 
lows, therefore,  that  the  affidavits  were  soiJGScient  for  all  pur- 
poses, especially  when  assailed  in  a  collateral  proceeding. 

It  is  argued,  in  support  of  plaintiffs  second  proposition,  that 
at  the  time  of  the  commencement  of  the  actions  to  foreclose  the 
tax  liens,  Algernon  S.  Patrick,  plaintiff  in  the  attachment  pro- 
ceedings in  the  United  States  circuit  court,  by  virtue  of  such 
proceedings  had  a  lien  on  the  land  in  controversy  and  was  there- 
fore an  owner  within  the  sections  of  the  revenue  law,  herein- 
before quoted;  that  his  lien  was  a  matter  of  record  in  Enox 
county,  and  that,  therefore,  the  plaintiff  in  such  foreclosure 
proceedings  had  the  means  of  knowledge  of  such  lien;  that 
means  of  knowledge  being  equivalent  to  knowledge,  the  owner 
of  the  land  was  not  unknown  to  the  plaintiff  in  the  actions  to 
foreclose  the  tax  liens,  and  that  as  the  proceeding  against  the 
land  was  purely  statutory,  and  authorized  only  in  case  the 
owner  is  unknown,  th^  several  decrees  are  not  binding  on  Pat- 
rick, nor  those  claiming  under  the  title  acquired  in  the  attach- 
ment proceedings.    The  validity  of  the  argument  stated  de- 
pends on  the  meaning  to  be  given  to  the  word  *'owner."   Its 
meaning  varies  according  to  the  context.     In  proceedings  in 
the  exercise  of  the  delegated  right  of  eminent  domain  by  a  rail- 
road company,  the  word  has  been  held  to  include  any  person 
having  any  interest  in  land:  Gerrard  v.  Omaha  etc.  R.  Co.,  14 
Neb.  270,  15  K  W.  231;  Dodge  v.  Omaha  etc.  R.  Co.,  20  Neb. 
276,  29  N.  W.  936.     In  those  cases  the  meaning  given  to  the 
word  by  this  court  would  include  an  attaching  creditor;  but  it 
is  clear  from  ^^*  a  comparison  of  the  statutes  regulating  the 
exercise  of  the  delegated  right  of  eminent  domain  by  a  rail- 
road company  and  the  revenue  act,  that  the  legislature  intended 
to  give  the  word  "owner**  a  wider  meaning  in  the  former  than 
in  the  latter.    In  the  revenue  act  the  word  is  frequently  em- 
ployed, and  always,  in  the  sense  of  absolute  owner.    For  ex- 
ample, it  provides  that  real  estate  becoming  taxable  for  the  first 
time  shall  be  listed  to  the  ^'owner**  thereof;  that  the  ^'owner" 
of  the  property,  on  the  first  day  of  April  in  any  year,  shall  he 
liable  for  the  taxes  of  that  year;  that  the  purchaser  of  property 
on  the  first  day  of  April  shall  be  construed  the  owner  on  that 
day;  that  land,  comprising  more  than  one  subdivision,  belong- 
ing to  one  owner,  may,  at  his  request,  be  listed  as  one  tract: 
Comp.  Stats.,  c.  77,  art.  1,  sees.  43-45.    These  and  many  other 
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proyiaions  of  the  revenue  act,  dearly  indicate  that  the  legisla- 
ture used  the  word  ''owner"  in  the  popular  sense,  the  sense  in 
which  it  is  understood  by  the  people  at  large ;  and  having  em- 
ployed it  in  that  sense  in  the  other  parts  of  the  act^  the  infer- 
ence is  warranted  that  they  used  it  in  the  same  sense  in  the 
sections  providing  for  the  foreclosure  of  tax  liens:  Tracy  v. 
Beed,  38  Fed.  69.  At  first  sight,  it  may  seem  anomalous  that 
a  person  should  be  concluded  by  a  proceeding  to  which  he  wa» 
not  a  party  and  of  which  he  had  no  notice.  But  it  must  be 
kept  in  mind  that  the  procedure  providing  for  the  foreclosure 
of  a  tax  lien  is  a  part  of  the  revenue  system  of  the  state^  and 
that  the  necessities  of  a  government  will  not  always  permit  an 
overscrupulous  regard  for  private  rights.  In  many  states  the 
land  is  sold  and  the  title  of  all  parties  interested  devested  with- 
out any  judicial  investigation  whatever,  but  by  the  purely  minis- 
terial acts  of  the  county  treasurer.  Belatively  speaking,  our 
procedure  for  the  collection  of  taxes,  including  the  procedure 
under  consideration,  even  when  construed  broadly  as  the  lan- 
guage will  permit,  is  eminently  calculated  to  conserve  the  rights 
of  the  owners  of  property  subject  to  taxation.  In  our  opinion, 
Patrick  was  not  the  owner  within  the  meaning  of  the  statute, 
and  ®**  the  proceedings  for  the  foreclosure  of  the  tax  lien 
were  in  substantial  compliance  with  the  statute,  and  conclusive 
against  the  whole  world. 

The  validity  of  the  proceedings  for  the  foreclosure  of  the 
tax  liens  is  assailed  on  still  another  ground,  and  that  is,  they 
were  brought,  tried,  and  determined  and  the  land  sold  in  pur- 
suance thereof,  while  the  land  was  subject  to  an  attachment 
issued  in  an  action  pending  in  the  circuit  court  of  the  United 
States,  and  for  that  reason,  it  is  urged,  the  proceedings  were 
void,  and  the  deed  executed  by  the  sheriff  to  the  defendant  con- 
veyed no  title.  The  doctrine  of  the  supreme  court  of  the 
United  States  is  that  when  two  courts  have  concurrent  juris- 
diction, that  which  first  takes  cognizance  of  the  cause  has  the 
right  to  retain  it  to  the  exclusion  of  the  other;  that  where 
property  is  in  gremio  legis,  if  it  be  a  court  of  rightful  jurisdic- 
tion, no  other  court  can  interfere  and  wrest  from  it  the  pos* 
session  and  jurisdiction  first  obtained;  and  that  a  sale,  under 
an  order  of  one  court,  of  property  in  the  custody  or  posses* 
fiion  of  another,  conveys  no  title:  Qumbel  v.  Pitkin,  124  U.  S, 
131,  8  Sup.  Ct.  Rep.  379 ;  Heidritter  v.  Oil-cloth  Co.,  112  U.  S. 
294,  6  Sup.  Ct.  Rep.  135;  Freeman  v.  Howe,  24  How.  (U.  S.)' 
450;  Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  Rep.  27; 
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Covell  V.  Heymftn,  111  T7.  S.  176, 4  Sup.  Ct.  Eep.  355;  Vaughaa 
▼.  Northup,  15  Pet.  (U.  S.)  1;  WiUiama  v.  Benedict,  8  How. 
(U.  S.)  107;  Peale  v.  Phipps,  14  How.  (U.  S.)  367,  372;  Bar- 
ton  V.  Barbour,  104  U.  S.  126 ;  Taylor  v.  CarryC  20  How. 
(TJ.  S.)  583;  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  303,  33 
Am.  St.  Bep.  122,  11  South.  353.  The  ca^e  last  cited  contains 
an  exhaustive  review  of  the  authorities  from  which  the  rule 
just  stated  is  deducible.  This  rule  has  its  foundation,  it  would 
appear,  not  merely  in  comity,  but  in  necessity ;  for  were  it 
otherwise,  the  orders  of  one  court  might  be  offset  by  those  of 
ftnother,  and  the  parties  left  without  any  remedy;  besides,  in 
their  rivalry  for  possession  of  property  in  controversy,  a  conflict 
would  arise  that  would  not  only  be  embarrassing  in  the  admiu- 
istration  of  justice,  but  would  be  liable  to  lead  to  unseemly 
strife  and  personal  conflicts  between  the  officers  of  the  different 
■*"^  courts.  A  study  of  the  cases  cited  shows  that  in  each  case 
the  property  was  in  the  actual  or  constructive  possession  of  the 
court  whose  jurisdiction  was  invaded.  The  decisions  are  based, 
in  most  cases,  upon  the  facts  that  the  subsequent  proceedings 
in  another  court  would  interfere  with  such  possession.  In  none 
of  these  cases  was  the  question  of  the  effect  of  a  foreclosure 
of  a  mortgage,  or  other  lien  on  real  estate,  and  the  sale  thereof 
in  a  state  court,  pending  an  action  between  other  parties  in  a 
federal  court,  wherein  the  same  property  had  been  levied  upon 
under  an  order  of  attachment,  directly  raised,  nor  was  the  de- 
termination of  that  question  necessary  to  a  decision  in  any  of 
said  cases.  Hence,  whatever  expressions  they  may  contain  on 
that  point  are  dicta. 

In  the  case  of  Prugh  v.  Portsmouth  Sav.  Bank,  48  Neb.  414, 
67  N.  W.  309,  which  was  brought  to  restrain  a  United  States 
marshal  from  selling  certain  lands  on  an  execution  issued  from 
the  United  States  circuit  court,  it  was  held  "that  when  land 
has  been  levied  upon,  it  is  as  much  in  custody  of  the  court, 
and  under  the  control  of  the  process,  as  when  personal  prop- 
erty has  been  seized  on  execution  or  in  attachment,  and  the 
state  court  was,  therefore,  without  any  authority,  by  injunction 
or  otherwise,  to  interfere  with  the  marshal  in  the  execution  of 
the  writ.*'  It  will  be  observed  that  the  foregoing  is,  to  some 
extent  at  least,  dictum.  It  was  not  necessary  to  decide  in  that 
case  whether  the  lands  levied  upon  were  in  the  custody  of  the 
court;  the  precise  question  involved  was,  whether  the  state 
court  might,  by  injunction,  restrain  the  execution  of  the  pro- 
eese  of  a  federal  court.    With  due  regard  for  the  learning  of 
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the  writer  of  that  opinion,  we  do  not  believe  the  dictum  in  that 
case  should  be  adopted  as  a  rule  in  this  state.  By  the  levy  of 
the  attachment  on  the  real  estate  the  federal  court  did  not  ob- 
tain possession  of  the  premises;  the  possession  remained  un- 
changed. The  effect  of  the  levy  was  merely  to  give  the  attach- 
ing creditor  a  lien  on  the  equity  of  redemption  of  the  defend- 
ant. By  the  subsequent  foreclosure  and  sale  of  the  premises 
under  the  tax  lien  the  state  court  ^**  having  concurrent  juris- 
diction, no  contest  for  the  possession  between  officers  of  the 
different  courts  arises,  nor  oan  arise;  neither  can  there  be  any 
conflict  of  jurisdiction :  neither  the  parties  nor  the  res  were  the 
same.  The  purchaser,  under  the  judgment  rendered  in  the  at- 
tachment suit,  and  the  purchaser  at  a  foreclosure  sale  were  left 
to  their  remedies,  for  the  adjustment  of  their  respective  rights. 
The  jurisdiction  of  the  circuit  court  of  the  United  States,  after 
judgment  and  a  sale  of  the  premises  for  the  satisfaction  there- 
of, was  at  an  end.  It  was  not,  like  a  court  of  equity,  required 
to  place  the  purchaser  in  possession,  and  such  purchaser  ac- 
quired only  the  interest  of  the  execution  defendant.  The  pro- 
ceedings to  foreclose  the  tax  liens  in  the  state  court  in  no 
manner  interfered  with  the  federal  court  or  its  process,  nor  with 
the  due  and  orderly  adminigtration  of  justice.  Hence  none  of 
the  reasons  upon  which  the  rule  of  noninterference  between  the 
courts  of  concurrent  jurisdiction  is  based  apply  to  this  case. 
Where  the  reasons  for  a  rule  cease,  the  rule  should  no  longer 
apply. 

In  National  Foundry  etc.  Works  v.  Oconto  City  Water  Sup- 
ply Co.,  105  Wis.  48,  81  N.  W.  125,  the  supreme  court  of  Wis- 
consin held  that  the  commencement  of  a  suit  in  the  federal 
court  to  enforce  a  mechanic's  or  materialman's  lien  on  property 
does  not  preclude  the  foreclosure  of  a  mortgage  on  the  same 
property  in  the  state  court;  that  where  there  is  no  possession 
other  than  constructive,  a  suit  on  a  different  cause  of  action 
may  be  commenced  in  the  state  court  and  carried  to  judgment, 
and  actual  possession  of  the  property  obtained  under  it,  not- 
withstanding the  pendency  of  the  action  in  the  federal  court: 
Citing  Compton  v.  Jeeup,  68  Fed.  263.  In  In  re  Hall  &  Stilson 
Co.,  73  Fed.  527,  it  was  held  that  the  rule  of  comity  which  for- 
bids the  seizure  of  property  subject  to  the  jurisdiction  of  one 
court  of  concurrent  jurisdiction  applies  only  where  there  is  ac- 
tual or  constructive  possession  of  the  property  by  the  former 
eourt;  that  the  levy  of  an  attachment  on  real  estate  gives  the 
court  whence  the  process  issues  ^^'^  neither  actual  nor  con* 
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atruotive  possession  of  the  property^  but  only  creates  a  lien 
thereon  in  favor  of  the  attaching  creditor.  The  doctrine  stated 
in  these  cases  meets  with  our  unqualified  approval,  especially 
as  applied  to  this  case.  The  opposite  doctrine  would  ^require 
the  holder  of  a  tax  lien,  under  the  circumstances,  to  apply  to 
the  federal  court  for  leave  to  enforce  it.  But  it  will  not  be 
claimed  that  the  state,  under  any  circumstances  may  be  com- 
pelled to  resort  to  the  federal  courts  for  the  collection  of  its 
revenues.  For  it  to  do  so  would  be  inconsistent  with  its  sov- 
ereign character.  The  tax  sales  in  question  operated  as  an  as- 
signment of  the  lien  of  the  state  to  the  purchaser.  Good  faith, 
aa  well  as  the  efiicacy  of  our  revenue  system,  requires  that  the 
state  afford  such  purchaser  the  same  facilities  for  the  enforce- 
ment of  his  lien  it  would  command  for  itself. 

In  our  opinion,  therefore,  the  pendency  of  the  action  in  tiie 
federal  court  was  no  obstacle  to  the  prosecution  by  the  holder 
of  the  tax  lien  of  the  actions  in  the  state  courts  for  their  fore- 
closure, and  the  sales  made  in  pursuance  of  such  actions  are 
valid  and  binding,  and  the  defendant  in  this  case  thereby  ac- 
quired a  good  title  to  the  land  in  controversy  as  against  the 
plaintiff.  We  therefore  recommend  that  the  decree  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded,  with  directiona 
to  enter  a  decree  in  accordance  with  this  opinion. 

Duffie  and  Ames,  CC,  concur. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  of  the  district  court  is  reversed  and  cause 
remanded,  with  directions  to  enter  a  decree  in  accordance  with 
this  opinion. 


Affidavits  for  the  Service  of  Process  by  publication  and  their 
sufficiency  are  considered  In  Hartzell  v.  VIgen,  6  N.  Dak.  117,  68 
Am.  St  Rep.  689,  69  N.  W.  203;  Beckett  v.  Cuenln,  15  Colo.  281,  22 
Am.  St.  Rep.  399,  25  Pac.  167;  Anderson  v.  Goff,  72  Cal.  65,  1  Am. 
St  Rep.  34,  13  Pac.  73;  Long  v.  Fife,  45  Kan.  271,  23  Am.  St  Rep. 
724,  25  Pac.  594;  Taylor  v.  Coots,  32  Neb.  30,  29  Am.  St  Rep.  426, 
48  N.  W.  964;  McCracken  v.  Flanagan,  127  N.  Y.  493,  24  Am.  St 
Rep.  481,  28  N.  E.  385.  If  constnictive  service  is  relied  upon  to 
sustain  a  Judgment,  there  must  have  been  a  strict  compliance  with 
the  statute:  Coffin  v.  Bell,  22  Nev.  169,  68  Am.  St  Rep.  738,  37 
Pac.  240. 

In  Case  of  a  Conflict  of  Jurisdiction  between  courts  of  concur* 
rent  Jurisdiction,  the  one  first  acquiring  cognizance  of  the  contro- 
versy is  entitled  to  retain  It  until  the  end  of  the  litigation:  Spiller 
V.  Wells,  96  Va.  598,  70  Am.  St  Rep.  878,  32  S.  B.  46;  Reisner  v. 
Gulf  etc.  Ry.  Co.,  89  Tex.  656,  59  Am.  St  Rep.  84,  36  S.  W.  63. 
This  rule  applies  in  cases  of  conflict  between  the  state  and  federal 
courts:  Turrentine  v.  Rlackwood,  125  Ala.  486,  82  Am.  St  Rep.  254. 
28  South.  95;  monographic  note  to  Plume  etc.  Co.  v.  Caldwell,  2ft 
Am.  St  Rep.  314. 
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PITKIN  V,  BUBNHAM. 

(62  Neb.  885,  87  N.  W.  100.] 

JT7DGMBNT8— VOIDABLE— DEFRAUDED  CREDITORS.-^ 
A  judgment  fraudulently  confessed  for  the  purpose  of  defrauding 
other  creditors  of  the  Judgment  debtor  Is  voidable  only  and  Is  bind- 
ing and  enforceable  except  In  so  far  as  it  conflicts  with  the  rights 
of  creditors,  as  to  whom  It  may  be  set  aside  in  any  proper  proceed- 
ing,   (p.  767.) 

EXECUTION,  RIGHT  TO  COLLATERALLY  CONTEST.— 
WHETHER  A  JUDGMENT  BY  CONFESSION  AND  A  LEVY  OF 
EXECUTION  ISSUED  THEREON  WERE  FRAUDULENT  and 
Toid  as  to  creditors  Is  a  question  of  fact  to  be  determined  in  a 
proper  proceeding  at  the  Instance  of  credltora  Interested,    (p.  768.) 

EXECUTION.— PROPERTY  LEVIED  UPON  AND  TAKEN 
INTO  POSSESSION  ON  JUDGMENTS  FRAUDULENTLY  CON- 
FE88ED  and  executions  Issued  to  hinder  and  delay  creditors  Is 
not  subject  to  process  Issued  from  another  court,  where  the  fraudu- 
lent character  of  the  judgments  and  executions  has  not  been  judi- 
cially determined*  and  both  are,  upon  thehr  face,  regular  and  valid, 
(p.  768.) 

A  JUDGMENT  CREDITOR  OF  A  JUDGMENT  FRAUDU- 
LENTLY CONFESSED  TO  DEFRAUD  OTHER  CREDITORS,  who 
participates  in  the  fraud,  cannot  by  means  of  an  execution  acquire 
a  lien  on  property  as  against  the  good  faith  creditors  of  the  judg- 
ment debtor,    (p.  769.) 

CUSTODIA  LBGIS.— PROPERTY  SEIZED  BY  AN  OFFI- 
CER UNDER  AN  EXECUTION  VALID  ON  ITS  FACE,  Issued  on 
a  judgment  voidable  only.  Is  not  subject  to  seizure  by  another  offi- 
cer on  a  process  issued  out  of  a  different  court  In  entire  disregard 
of  the  right  and  custody  of  the  officer  holding  the  first  writ  (p. 
769.) 

AN  EXECUTION  LEVY  MADE  FOR  THE  PURPOSE  OP 
SATISFYING  A  JUDGMENT  CONFESSED  with  the  Intent  to 
defraud  creditors  may  be  vacated  by  those  sought  to  be  defrauded. 
(p.  770.) 

A  VOID  JUDGMENT  OR  AN  ILLEGAL  LEVY  OF  EXECU- 
TION affords  an  officer  no  protection,  nor  Is  the  property  seized  in 
custodia  legis.    (p.  770.) 

JUDGMENTS  RENDERED  PY  A  COURT  OF  COMPETENT 
JURISDICTION,  having  power  and  authority  to  act,  and  execu- 
tions levied  thereon,  are  valid  and  enforceable,  until  successfully 
challenged  by  some  suitable  proceedings,    (p.  770.) 

OFFICERS  —  EXECUTION.  —A  CONSTABLE  ACTING 
WITHIN  THE  SCOPE  OF  HIS  AUTHORITY  and  under  a  valid 
process  is  as  much  an  officer  of  the  court  out  of  which  the  process 
Is  Issued,  and  the  property  seized  is  in  the  law's  custody  as  effectu- 
ally, as  though  the  acts  were  performed  by  a  sheriff  of  a  state  court 
or  a  marshal  of  a  federal  court    (p.  771.) 

AN  OFFICER  LEVYING  UPON  PROPERTY  UNDER  A 
VALID  PROCESS,  and  reducing  such  property  to  his  possession, 
has  a  special  property  therein,  which  cannot  be  Interfered  with  or 
taken  away  by  another  officer  holding  another  process  against  the 
same  debtor,    (p.  772.) 
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EXECUTION.— PROPERTY,  DURING  THE  EXISTENCE 
OP  A  LIEN  CREATED  BY  A  LEVY  THEREON,  is  not  subject  to 
a  lawful  second  levy  by  another  ofQcer  under  a  different  procesi, 
and  a  subsequent  levy  accomplished  by  force  or  fraud  and  by  an 
unauthorized  procedure  is  illegal  and  void.    (p.  774.) 

WHERE  PROPERTY  HAS  BEEN  LAWFULLY  SEIZED 
AND  BROUGHT  WITHIN  THE  LAW'S  CUSTODY,  SUCCES. 
8IVE  LEVIES  may  be  made  thereon  by  the  officer  having  it  in  his 
possession,    (p.  774.) 

GARNISHMENT.— PROPERTY  IN  THE  POSSESSION  OF 
AN  OFFICER  WHO  HAS  MADE  A  LAWFUL  LEVY  THERE- 
ON may  be  constructively  attached  and  a  valid  lien  acquired 
thereon  by  suitable  proceedings,  in  which  the  officer  In  possession 
may  be  garnished,    (p.  774.) 

EXECUTION.— PROCEEDINGS  IN  GARNISHMENT  BIND 
THE  GARNISHEE  from  the  thne  of  the  service  of  the  notice,  and 
the  property  inliis  hands  is  not  thereafter  subject  to  levy  and 
sale  on  process  thereafter  issued  against  the  debtor  during  the  con- 
tinuance of  the  attachment    (p.  775.) 

Tibbets  Brothers  and  Morey  &  Ferris,  for  the  appeUanta. 

J.  B.  Cessna,  Batty,  Dungan  &  Burton,  M.  A.  Hartigan,  Jobs 
Hartigan,  Smith  &  Olmstead  and  John  C.  Stevens,  contra. 

•®^  HOLCOMB,  J.  The  present  action  hae  its  origin  in  a 
controversy  between  creditors  of  an  insolvent  merchant  in  re- 
gard to  their  respective  rights  in,  and  priorities  to,  the  proceeds 
of  a  sale  of  a  stock  of  merchandise  formerly  owned  by  the 
insolvent  debtor.  The  plaintiffs,  appellants,  daim  priority  by 
virtue  of  proceedings  taken  in  attachment  and  garnishment, 
and  processes  issued  therein  and  served  on  one  David  Barlass, 
a  constable,  who,  it  is  claimed,  was  in  possession  of  the  stock 
of  merchandise  under  and  by  virtue  of  several  successive  levies 
of  writs  of  execution  issued  out  of  the  county  court  of  Adams 
county  on  judgments  against  the  debtor  by  confession  which 
were  in  favor  of  several  alleged  creditors  who  are  not  parties  to 
this  action.  The  defendants,  appellees,  lay  claim  to  the  pro- 
ceeds of  the  debtor's  property  by  reason  of  several  writs  of  at- 
tachment levied,  or  attempted  to  be  levied,  directly  thereon  bj 
the  sheriff  of  said  county  in  whose  hands  they  were  placed,  and 
who,  ignoring  the  possession  of  the  constable,  by  acts  amount- 
ing to  force  and  violence  wrested  from  him  the  possession  of  the 
property  the  proceeds  of  which  are  in  dispute. 

The  salient  features  of  the  case  as  we  gather  them  from  the 
record  appear  as  follows:  One  Rolline,  a  retail  merchant,  was 
indebted  in  various  sums  to  all  the  parties  to  this  action  «av« 
the  sheriff  and  constable ;  and  being  in  failing  circumstance^ 
went  before  the  county  court  of  said  connty  at  about  %  o'dock 
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in  iSxe  mommg,  and  confessed  judgments  in  favor  of  different 
parties,  who,  it  is  claimed,  *®«  were  relatives  of  the  debtor  and 
who  were  represented  by  attorney,  for  Tarions  sums  of  money 
alleged  to  be  due  and  owing  such  parties  aggregating  in  amount 
between  sixteen  and  seventeen  thousand  dollars.  Immediately 
after  the  confession  of  the  several  judgments  and  the  entry 
thereof  executions  were  issued  thereon  and  delivered  to  the 
said  David  Barlass,  constable,  for  service.  In  the  execution 
of  these  several  writs  the  constable  went  to  the  building  contain- 
ing the  stock  of  goods  of  the  judgment  debtor  and  served  the 
same  by  taking  possession  of  the  property,  declaring  that  by 
virtue  of  the  executions  which  he  held  and  for  their  satisfac- 
tion he  levied  on  all  the  property  in  the  building;  after  fasten- 
ing the  doors  and  windows,  putting  a  locked  padlock  on  the 
front  door,  and  posting  a  notice  to  the  effect  that  the  store  was 
closed  on  executions  levied  on  the  property  therein,  he  tem- 
porarily departed  from  the  building.  While  the  constable  was 
thus  absent,  the  sheriff  of  the  cc^unty,  in  whose  hands  there  had 
been  placed  several  writs  of  attachment  issued  at  the  instance 
of  the  appellees,  who  are  creditors  of  the  judgment  debtor  or 
some  of  them,  knowing  of  the  possession  taken  by  the  constable, 
his  levy  of  the  writs  of  execution,  and  that  he  claimed  the  prop- 
erty by  virtue  of  the  levies  he  had  made  thereon  and  the  actual 
possession  taken  thereunder,  entered  the  building  and  in  form 
levied  on  the  stock  of  goods  under  the  writs  of  attachment  he 
then  held,  in  utter  disregard  of  the  rights  and  daims  and  pos- 
session of  the  constable  under  his  several  executions  theretofore 
levied* 

It  appears  that  some  one,  whether  the  sheriff  or  some  person 
for  him  is  not  disclosed  by  the  record,  had  broken  open  the  rear 
door  of  the  building  and  by  this  means  the  sheriff  gained  an  en- 
trance to  the  building.  When  the  constable  sought  to  regain 
possession,  he  was  barred  from  entrance  into  the  building  until 
finally,  after  gaining  admission  by  strategy,  he  was  forcibly 
ejected  therefrom  and  by  superior  force  denied  any  further  con- 
trol or  possession  of  the  property  on  which  he  had  levied  the 
executions  placed  in  his  hands  for  service.  Immediately  fol- 
lowing the  levy  by  the  ^^^  sheriff  of  the  attachment  writs  in 
the  manner  stated,  the  appellants,  as  creditors  also  of  ttie  judg- 
ment debtor,  instituted  attachment  and  garnishment  proceed- 
ings for  the  recovery  of  the  debts  due  them,  and  gamisheed  the 
constable  as  having  in  his  possession  property  and  goods  of  the 
debtor  subject  to  attachment  which  could  not  otherwise  be 
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reached.  Later  on  the  jiiclgmenta  rendered  against  Eollins  by 
confession  were  satisfied  of  record,  and  the  constable  directed  to 
return  the  executions  issued  thereon,  which  was  accordingly 
done,  with  a  return  indorsed  thereon,  showing  what  had  been 
done  in  pursuance  thereof,  and  that  the  constable^  while  the 
levy  was  in  force,  had  been  gamisheed  by  other  crediiora 
of  the  judgment  debtor  as  having  property  in  his  possession  be- 
longing to  such  debtor.  The  constable  also  answered  in  the 
garnishment  proceedings,  disdoeing  in  his  answers  the  facts  as 
to  his  levy  on  the  property  of  the  debtor  under  the  executions 
he  then  held,  and  the  subsequent  transactions  with  reference  to 
the  property  being  wrested  from  his  possession  by  the  sherifE. 

In  the  petition  filed  in  iSxis  cause  it  is  alleged :  **That  during 
the  night  between  said  December  28,  1896,  and  the  following 
day  said  Harry  B.  BoUins,  for  the  purpose  and  with  the  intent 
of  hmdering  and  delaying  his  said  creditors,  confessed  judg- 
ments before  the  county  judge  of  said  county  and  procured  exe- 
cutions to  issue  thereon  forthwith.^    This  allegation  is,  by  the 
different  answers  filed,  admitted  to  be  true.    Because  it  stands 
admitted  under  the  pleadings  by  all  the  parties  to  this  action 
that  the  judgments  on  which  the  executions  were  issued,  and  by 
the  constable  levied  on  the  judgment  debtor's  property,  were 
confessed  for  the  purpose  and  with  the  intent  of  hindjering  and 
delaying  the  creditors  of  the  judgment  debtor,  it  is  contended 
by  tihose  claiming  under  the  levies  of  the  attachment  writs  made 
by  the  sheriff  Ifliat  the  judgments  and  executions  issued  thereon 
are  mere  nullities  and  wholly  void,  and  no  rights  of  any  kind 
were  or  could  be  acquired  thereunder  or  thereby,  while  the  other 
creditors  who  gamisheed  the  ^^  constable  while  in  ttie  con- 
structive possession  of  the  property  by  virtue  of  the  executions 
leyied  thereon  insist  that  tiie  judgments  and  the  executions 
were  valid  and  binding  and  the  possession  of  the  constable  law* 
ful  until  the  time  the  judgments  were  satisfied  and  the  execu- 
tion withdrawn,  or  until  it  was  judicially  determined  that  the 
judgments  were  fraudulent  and  void  as  against  the  creditors  of 
the  judgment  debtor;  that  the  judgments  were  at  most  void- 
able only,  and  not  void. 

A  correct  decision  of  the  case,  therefore,  hinges  on  the  legal 
status  of  the  property  in  the  possession  of  the  constable  under 
the  executions  he  held,  issued  on  the  judgments,  which  we  may^ 
for  the  purpose  of  this  case,  assume  to  have  been  fraudulently 
confessed  for  the  purpose  of  defrauding  the  other  creditors  of 
the  judgment  debtor.    It  is  not  suggested,  nor  is  there  anything 
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to  warraxvt  ihe  inference,  that  either  the  county  judge  entering 
the  judgments  by  confession  or  the  constable  in  whose  hands 
the  executions  were  placed  for  levy  and  satisfaction  of  the  judg* 
ments  acted  other  than  in  good  faith  and  in  an  honest  dis- 
charge of  official  duty.  If  the  judgments  were  fraudulent^  the 
officers  connected  with  their  rendition  and  enforcement  are  free 
from  .any  taint  of  the  fraud  thus  sought  to  be  perpetrated.  All 
parties  to  this  action  then  acting  on  the  assumption  that  the 
judgments  by  confession  were  procured  for  the  purpose  of  de- 
frauding the  good  faith  creditors  of  the  debtor^  what  are  the 
rights  of  the  constable  in  possession  of  the  property  under  the 
writs  of  execution  placed  in  his  hands  for  service  and  Uhe  other 
good  faith  creditors  who  sought  to  charge  the  constable  as  gar- 
nishee so  holding  the  property  by  a  constructive^  if  not  actual, 
possession  before  the  judgments  by  confession  were  satisfied  of 
record  and  the  execution  recalled  ?  Or,  stating  the  proposition 
in  another  way,  can  the  sheriff  make  a  valid  levy  under  the  at- 
tachment writs  placed  in  his  hands  for  execution  on  the  same 
property  which  the  constable  bad  levied  on,  in  disregard  of  the 
levy  and  possession  of  the  constable  under  the  executions  issued 
on  the  judgments  ••*  thus  fraudulently  confessed?  Counsel 
for  the  appellees  take  the  affirmative  of  the  last  proposition  and 
say  in  their  brief:  'Troperty  levied  upon  and  taken  into  pos^ 
session  on  judgments  fraudulently  confessed  and  executions  i^ 
sued  to  hinder  and  delay  creditors  is  not  in  custodia  legis,  but  is 
subject  to  another  process  issued  from  another  court/'  Coun- 
sel for  appellants  vigorously  combat  the  proposition  thus  con- 
tended for. 

Let  us  briefly  examine  the  question.  The  judgments  were 
not  void.  They  were  only  voidable.  The  court  had  jurisdic- 
tion over  the  parties  and  over  the  subject  matter.  The  judg- 
ments on  their  faces  were  in  all  respects  regular  and  valid,  and 
the  court  was  possessed  of  power  to  render  them.  The  parties 
were  before  it  and  it  had  jurisdiction  of  their  persons.  The 
judgments  were  binding  on  the  parties  and  all  the  world,  save, 
perhaps,  the  creditors  of  the  judgment  debtor,  who  could  as- 
sail t&em  as  being  fraudulent  and  void  in  so  far  as  by  them  the 
property  of  the  debtor  was  sought  to  be  taken  in  fraud  of  their 
rights.  The  judgments  were  not  nullities;  they  were  not  ab- 
solutely and  altogether  void.  They  were  enforceable  except  in 
so  far  as  Ifhey  conflicted  with  the  rights  of  the  creditors,  and  as 
to  them  they  were  voidable,  and  together  with  any  lien  on  prop- 
erty attempted  to  be  created  by  an  execution  issued  thereon 
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coTild  be  Bet  aside  in  any  proper  proceedings  and  subordinated 
to  the  rightB  of  creditors  thereby  attempted  to  be  defraudei 
Says  Mr.  Freeman,  in  his  excellent  work  on  Judgments,  fourth 
edition,  volume  1,  section  116,  in  speaking  of  void  judgments, 
that  they  must  be  so  from  one  or  more  of  the  following  causes: 
*1.  Want  of  jurisdiction  over  the  subject  matter;  2.  Want  of 
jurisdiction  over  the  parties  to  the  action,  or  some  of  them ;  or 
3.  Want  of  power  to  grant  the  relief  contained  in  the  judg- 
ment/' And  in  Black  on  Judgments,  section  170,  speaking  on 
the  same  subjects,  it  is  stated :  "Now,  a  void  judgment  is  in 
reality  no  judgment  at  all.  It  is  a  mere  nullity.  It  is  attended 
by  none  of  the  consequences  of  a  valid  adjudication,  nor  is  it 
entitled  to  the  respect  accorded  to  one.    It  can  neither  affect, 

impair,  nor   create   rights On  the   other  *®*  hand,  a 

voidable  judgment  is  one  which,  though  not  a  mere  nullity,  is 
liable  to  be  made  void  when  a  person  who  has  a  right  to  pro- 
ceed in  the  maitter  takes  the  proper  steps  to  have  its  invalidity 
declared.  It  always  contains  some  defect  which  may  become 
fatal.  It  carries  within  it  the  means  of  its  own  overthrow. 
But  unless  and  until  it  is  duly  annulled,  it  is  attended  with  all 
the  ordinary  consequences  of  a  legal  judgment.  The  party 
against  whom  it  is  given  may  escape  its  effect  as  a  bar  or  an 
obligation,  but  only  by  a  proper  application  to  have  it  vacated 
or  reversed.  Until  that  is  done,  it  will  be  efficacious  as  a  claim, 
an  estoppel,  or  a  source  of  title.  If  no  proceedings  are  ever 
taken  against  it,  it  will  conifcinue  throughout  its  life  to  all  in- 
tents a  valid  sentence.'* 

Whether  the  judgment  entered  by  confession  and  the  levy  of 
execution  issued  thereon  were  in  fact  fraudulent  and  void  as 
to  creditors  was  a  question  of  fact  to  be  determined  in  a  proper 
proceeding  at  the  infitance  of  those  having  an  interest  in  the 
matter  upon  judicial  inquiry  and  investigation,  and  before  that 
fact  is  determined  or  before  the  executions  are  recalled  and  the 
levies  abandoned,  can  it  be  said  that  an  excutive  officer  of  an- 
other court,  holding  process  mesne  or  final,  may  by  his  fist  de- 
clare the  judgment  void  and  a  nullity,  the  executions  of  no  force 
or  vitality,  and  forcibly  wrest  the  property  taken  under  such 
execution  from  anoiiher  officer  who,  acting  in  the  Intimate 
sphere  of  his  duties,  possesses  such  powers  and  rights  of  equal 
degree  ?  It  would  seem  to  us  not ;  that  such  action,  instead  of 
being  calculated  to  advance  the  due  and  orderly  administration 
of  justice,  would  bring  about  conflict  of  authority,  inaecuritf, 
strife,  and  contention  and  ^'confusion  worse  confounded.*   I%* 
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executions  under  which  the  constable  held  the  pfroperty  were 
regular  and  valid,  and  in  all  respects  duly  levied  and  free  from 
imperfection^  except  that  the  lien  creaited  thereby  might  be 
subordinated  and  annulled  as  to  the  creditors  of  the  judgment 
debtor  because  confessedly  fraudulent  as  to  such  creditors. 
The  sufficiency  of  the  levy  is  not  questioned,  and,  as  made, 
comes  ^^^  entirely  within  the  rule  announced  by  this  court  in 
Grand  Island  Banking  Co.  y.  Goetello,  45  Neb.  119,  63  N.  W. 
376,  and  Boelow  y.  Shenberger,  52  Neb.  164,  66  Aul  St.  Bep. 
487,  71  N.  W.  1012.  In  fact,  counsel  rely  principally,  if  not  ex- 
clusively,  on  the  proposition  announced  by  them  and  heretofore 
quoted  in  support  of  the  right  of  the  attachment  creditors  to 
levy  on  the  property,  treating  the  constsble's  possession  as  that 
of  the  debtor  and  the  writs  of  execution  as  nullities  and  with- 
out any  f oroe  or  effect  whatever.  It  is  to  be  borne  in  mind 
that  the  present  controversy  is  not  one  between  bona  fide  cred- 
itors on  IJhe  one  part  and  those  claiming  under  judgments 
fraudulently  confessed  for  the  purpose  of  hindering  and  de- 
frauding the  good  faith  creditors.  It  wiU  not  be  seriously  con- 
tended that  a  judgment  creditor  of  such  a  judgment  who  par- 
ticipates in  the  fraud  cannot  by  means  of  an  execution  acquire 
a  lien  on  property  or  a  special  interest  therein  as  against  the 
good  faith  creditors  of  the  judgment  debtor,  who,  in  any  proper 
proceeding  brought  for  the  purpose  of  testing  the  rights  of  the 
respective  parties,  proves  the  facts  from  which  the  fraudulent 
intent  and  purpose  may  be  inferred. 

The  contest  here  is  between  bona  fide  creditors,  each  con- 
tending for  a  superior  right  to  the  proceeds  of  the  debtor's 
property  by  virtue  of  steps  of  a  different  character  taken  by 
them  respectively  to  establish  such  right.  While  we  are  cited 
to  a  number  of  authorities  by  counsel  for  appellees  which,  it 
is  claimed,  sustain  the  proposition  contended  for  by  them,  in 
none,  so  far  as  our  examination  has  extended,  has  it  been  held 
that  property  seized  by  an  officer  under  an  execution  valid  on 
its  face,  issued  on  a  judgment  voidable  only,  is  subject  to  seiz- 
ure by  another  officer  on  a  process  issued  out  of  a  different 
court  in  entire  disregard  of  the  right  and  custody  of  the  officer 
holding  the  first  writ;  nor  do  the  authorities  hold  that  such 
properiy  is  not  in  custodia  legis  when  taken  under  a  writ  on  a 
judgment  voidable  only  or  confessed  for  the  purpose  of  de- 
frauding other  creditors.  In  most  of  the  authorities  thus  cited 
the  controversy  was  between  parties  who  *^  claimed  through 
successive  levies  by  the  same  officer  as  to  priority  or  between 
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those  securing  a  first  levy  vfidch  iras  challenged  and  othen  who 
had  intervened  for  the  purpose  of  challenging  the  levy  so  made. 
To  the  general  proposition  that  a  levy  made  for  the  purpose 
of  satisfying  a  judgment  confessed  for  the  purpose  and  with  the 
intent  to  defraud  creditors  may  be  vacated  and  held  for  naught 
by  those  sought  to  be  defrauded  we  are  all  agreed.  In  the 
case  at  bar  appellants  sought  to  have  19ie  principle  applied  and 
the  levies  first  made  by  the  constable  held  for  naught  as  to 
them,  by  garnisheeing  the  constable  and  thereby  obtaining  a 
lien  on  the  property  in  his  possession  and  challenging  the  right 
of  the  judgment  creditors  to  a  superior  lien  because  of  the  al- 
leged fraud  in  the  procurement  of  such  judgments  and  the 
executions  issued  thereon,  while  the  appellees,  through  the 
sheriff,  by  force  and  violence  wrested  the  property  from  the 
possession  of  the  constable,  treating  the  writs  under  which  he 
held  as  utterly  void.  Because  the  levy  of  ezecutiona  thus  made 
may,  in  a  proper  action,  be  attacked  and  defeated,  it  does  not 
necessarily  or  logically  follow  that  the  execution  writs  in  the 
hands  of  the  constable  may  be  treated  as  a  nullity  and  his 
posseeeion  that  of  a  trespasser.  Had  the  writs  been  void  or 
the  levy  made  illegal,  an  entirely  different  question  would  be 
presented.  A  void  judgment  or  illegal  levy  would  afford  the 
officer  no  protection  whatever,  nor  would  the  property  be  in 
custodia  legis.  The  possession  of  the  constable,  however,  was 
lawful.  The  execution  writs  were  regular  and  valid  on  their 
face,  and  the  levy  was  made  as  required  by  law.  The  judg- 
ments were  rendered  by  a  court  of  competent  jurisdiction  hav- 
ing the  power  and  authority  to  act,  both  with  respect  to  the 
person  and  the  subject  matter  of  the  action.  We  know  of  no 
principle  of  law  that  would  permit  an  executive  officer  having 
another  writ  for  service,  on  the  advice  of  counsel  or  otherwise, 
to  declare  the  possession  of  the  officer  making  the  first  levy 
wrongful  and  the  judgments  and  executions  under  which  he 
acted  mere  nullities,  and  his  acta  thereunder  those  of  a  tres- 
passer, and  to  forcibly  ^^^  seize  the  property,  relying  upon 
future  investigation  to  justify  his  action,  upon  the  aasumption 
that  the  judgments  and  executions  could  be  provai  to  have 
been  confessed  and  sought  to  be  enforced  for  the  purpose  of 
defrauding  other  creditors  of  their  lawful  demands.  Until  suc- 
cessfully challenged  by  some  suitable  proceedings,  the  judg- 
ments and  tiie  executions  issued  thereon  were  valid  and  enforce* 
able.  They  could  not  be  set  aside  and  disregarded  by  the  mere 
ipse  dixit  of  the  officer  holding  the  second  writ.    He  could  not 
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take  the  law  into  Us  own  hand^  declare  the  writs  void  and 
forcibly  dispossess  the  officer  in  whose  possession  he  found  the 
property.  Such  acts  are  not  only  wrongful,  but  lawless  in  the 
extreme^  and  well  calculated  to  breed  strife,  conflict  of  au- 
thority, and  possibly  consequences  much  more  serious  in  their 
character. 

In  nsley  ▼.  Nichols,  12  Pick.  (Mass.)  270,  276,  22  Am.  Dec. 
425,  a  case  in  principle  analogous  to  the  present  one,  it  is  said 
in  the  opinion:  'These  cases,  therefore,  seem  to  establish  the 
general  principle  that  a  valid  and  lawful  act  cannot  be  accom- 
plished by  any  unlawful  means;  and  whenerer  such  unlawful 
means  are  resorted  to,  the  law  will  interpose  and  afford  some 
suitable  remedy,  according  to  the  nature  of  the  case,  to  restore 
the  party  injured  by  these  unlawful  means  to  his  rights.** 
Shaw,  C.  J.,  who  wrote  the  opinion,  enters  into  an  exhaustive 
and  interesting  discussion  of  the  effect  and  result  of  levying 
an  attachment  writ  by  means  of  acts  which  are  wrongful  and 
unlawful,  and  readies  the  conclusion  that  a  levy  accomplished 
by  such  methods  is  invalid.  We  are  cited  to  authorities  which 
hold  that  the  lien  arising  by  the  levy  of  an  attachment  writ  when 
obtained  on  false  grounds  will  be  postponed  to  the  lien  of  sub- 
sequent attachments  on  the  same  property  by  other  creditors 
in  good  faith  (KoUette  v.  Seibel,  7  Tex.  Civ.  App.  260,  26  S.  W. 
863;  Bateman  v.  Eamsey,  74  Tex.  589,  12  S.  W.  235),  and  that 
other  creditors  may  set  aside  an  execution  issued  on  a  fraudu- 
lent judgment:  Coming  v.  Dreyfus,  20  Fed.  426;  Walton  v. 
First  Nat.  Bank,  13  Colo.  265,  16  Am.  St.  Eep.  200,  22  Pac 
440;  Seibert  v.  Switzer,  35  Ohio  St.  661;  «»«  Patterson  v.  Ste- 
venson,  77  Mo.  329. 

Our  views  fully  coincide  with  the  authorities  cited,  but  we 
think  counsel  has  inadvertently  overlooked  the  proper  practice 
by  which  such  questions  shall  be  determined.  Can  it  be  done 
outside  of  the  courts  and  without  judicial  inquiry  as  to  the 
facts  on  which  the  lien  challenged  as  fraudulent  is  based  ?  It 
is,  we  think,  in  tlhis  particular  regard  that  the  proper  remedy 
of  the  attaching  creditors  why  rely  on  the  sheriff^s  wrongful 
acts  and  unlawful  seizure  have  been  misconceived.  Authori- 
ties in  abundance  are  cited  to  the  proposition  tbat  a  judgment 
may  be  attacked  collaterally  for  fraud,  and  that  executions  is- 
sued on  such  judgments  are  tainted  with  the  original  fraud. 
While  unreservedly  acceding  to  the  proportion  thus  advanced, 
they  do  not,  we  think,  with  all  due  deference  to  the  learned  coun- 
sel, control  in  the  disposition  of  the  case  at  bar.    If  the  prop- 
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erty  was  in  custodia  legis  at  the  time  the  sheriff  wrested  it  from 
the  possession  of  the  constable,  as  we  think  it  undoubtedly  was, 
then  the  validity  of  the  lien  by  virtue  of  the  ezecutioiis  the 
constable  held  and  the  special  property  he  had  therein  must  be 
determined  by  some  recogniz^  principle  in  the  enforcement 
and  application  of  which  it  will  be  unnecessary  to  resort  to 
force,  but  rather  an  orderly  and  lawful  procedure  by  which  the 
rights  and  interest  of  all  will  be  fully  protected  and  subserved. 
The  constable  being  in  the  lawful  possession  of  the  proper^ 
under  valid  writs  of  execution  on  judgments  then  in  full  force, 
it  becomes  pertinent  to  inquire  respecting  the  method  of  ef- 
fectuating other  liens  upon  the  same  property  to  satisfy  other 
lawful  demands,  and  in  what  manner  can  a  successful  attack  be 
made  on  the  validity  of  the  levies  made  on  the  property  because 
of  the  fraudulent  intent  and  purposes  entering  into  and  be« 
coming  a  part  of  the  judgments  by  confession  and  the  execu- 
tions issued  thereon.    The  constkble  acting  within  the  scope  of 
his  authority  and  under  a  valid  process  is  as  much  an  ofBcer 
of  the  court  out  of  Which  the  process  is  issued,  and  brings  the 
property  into  possession  lawfully  and  in  the  ••^  law's  custody 
as  effectually  and  to  the  same  extent,  as  though  the  acts  were 
performed  by  a  sheriff  of  a  state  court  or  a  marshal  of  one  of 
the  federal  courts.    There  is  no  different  principle  to  be  ap- 
plied to  the  possession  of  one  than  the  other,  and  to  the  lawful 
possession  of  either  there  must  be  given  equal  consideration 
and  protection  from  the  courts  in  matters  of  controversy  grow- 
ing out  of  conflicting  claims  to  ttie  same  property.    The  law- 
ful possession  of  one  cannot  rightfully  be  invaded  and  set  at 
navght  by  the  other  because  of  the   assumption  of   arbitrary 
power  to  do  so.     The  possession  in  each  instance  first  taken 
under  a  valid  process  binds  the  property  from  the  time  of  taking 
and  brings  it  in  custodia  legis,  to  be  respected  alike  by  all* 
other   officers   and   courts:  Code   Civ.  Proc,  sec  477;  Jones 
Stationery  etc,  Co.  v.  Case,  2fi  Kan.  299,  40  Am.  Bepi  310; 
McKinney  v.  Purcell,  28  Kan.  446 ;  Oilman  v.  Williams,  7  Wis. 
287.    The  property  having  been  levied  upon  under  a  valid 
process  by  one  of&cer  and  reduced  to  possession,  he  has  a  special 
property  therein,  which   cannot  be  interfered  with  or  taken 
away  by  another  officer  holding  another  process  against  the 
same  debtor :  1  Freeman  on  Executions^  3d  ed.,  sec.  135 ;  Mur- 
free  on  Sheriffs,  sec.  269;  Tefft  v.  Stenberg,  40  Fed.  2;  Covdl 
V.  Heyman,  111  TJ.  S.  176,  4  Sup.  Ct  Hep.  355 ;  ^gan  v. 
Lucas,  10  Pet.  ^400 ;  Jones  Stationery  etc.  Co.  v.  Case,  26  Kan. 
299,  40  Am.  Bep.  310. 
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Ib  Gnmbel  t.  Pilkm,  124  U.  S.  131,  8  Sup.  Ot.  Bep.  379, 
dted  by  counsel  for  appellees,  although  a  United  States  mar- 
shal had  levied  upon  property  under  an  attachment  writ  from 
a  circuit  court  of  the  United  States  issued  and  levied  on  Sun* 
day,  and  for  that  reason  admittedly  invalid,  it  is  held  that  the 
property  in  possession  of  the  marshal  under  his  attachment 
writ  was  in  custodia  legis,  and  could  not  be  taken  or  levied  on 
by  a  sheriff  under  process  out  of  the  state  court,  but  that  the 
creditor  represented  by  the  sheriff  must  intervene  in  the  action 
pending  in  the  federal  court,  and  there  have  his  right  to  the 
property  determined  and  the  priority  of  liens  ascertained  as 
between  himself  and  the  marshal  holding  under  an  illegal  levy. 
Says  Mr,  Justice  Mathews,  *®®  who  delivered  the  opinion  of  the 
court  (page  144) :  'In  the  subsequent  case  of  Covell  v.  Hey- 
man.  111  U.  S.  176,  4  Sup.  Ct.  Kep.  355,  it  was  decided  that 
the  principle  that  whenever  property  has  been  seized  by  an  offi- 
cer of  the  court,  by  virtue  of  its  process,  the  property  is  to  be 
considered  as  in  the  custody  of  the  court  and  under  its  con- 
trol for  the  time  being,  applies  both  to  a  taking  by  a  writ  of 
attachment  under  a  mesne  process  and  to  a  taking  under  a 
writ  of  execution.    It  was  there  also  decided  that  'property 
thus  levied  on  by  attachment  or  taken  in  execution  is  brought 
by  the  writ  within  the  scope  of  the  jurisdiction  of  the  court 
whose  process  it  is,  and  as  long  aa  it  remains  in  the  possession 
of  the  officer  it  is  in  the  custody  of  the  law.    It  is  the  bare 
fact  of  that  possession  under  claim  and  color  of  that  authority, 
without  respect  to  Oixe  ultimate  right  to  be  asserted  otherwise 
and  elsewhere,  as  already  sufficiently  explained,  that  furnishes 
to  the  officer  complete  immunity  from  the  process  of  every 
other  jurisdiction  that  attempts  to  dispossess  him.'  ** 

WhUe  the  property  in  the  case  at  bar  was  in  the  possession 
of  the  constable  under  the  levies  he  had  made  thereon,  it  was 
incapable  of  a  legal  and  valid  levy  by  another  officer  under 
a  process,  mesne  or  final,  issued  out  of  another  court  Posses- 
sion of  personal  property  is  essential  and  necessary  to  a  valid 
levy,  and  two  officers  cannot  at  the  same  time  hold  possession 
of  19ie  same  property  under  two  different  writs  issued  out  of 
different  courts  of  co-ordinate  jurisdiction.  One  of  the  levies 
so  attempted  to  be  made  must,  in  the  light  of  the  essential  re- 
quirements of  a  valid  levy,  be  held  and  deemed  to  be  illegal 
and  unavailing.  Says  Brewer,  J.,  in  Jones  Stationnry  etc.  Co. 
T.  Case,  26  Kan.  804, 40  Am.  Bep.  810 :  ^t  matters  not  whether 
the  oflBoer  in  possession  be  a  constable^  a  sheriff,  or  a  receiTer— 
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it  18  still  in  custodia  legis.  It  is  txae  the  remedies  may  be 
diilerent  whel;her  the  possession  be  that  of  a  constable  or  a 
receiver,  but  still  the  ultimate  fact  is  the  same,  that  the  pos- 
session is  the  possession  of  the  law.  Such  possession  when 
once  established  is  absolute  and  exdusiTe;  it  cannot  be  inter- 
fered with,  it  cannot  be  divided.  When  a  sheriff  has  levied,  a 
^^  marshal  cannot  touch,  and  vice  versa;  when  a  sheriff  has 
levied,  a  constable  cannot  touch,  and  vice  versa;  when  a  con- 
stable has  levied,  no  other  constable  can  touch.  The  levy  made 
must  in  some  way  be  carried  out  to  completion,  whether  by 
sale  of  the  property  or  by  payment  of  the  judgment  before  any 
other  legal  process  can  attach,  because  if  the  first  levy  implies 
absolute  and  exclusive  possession,  there  is  nothing  for  the 
second  levy  to  touch.*'  The  property,  whenever  levied  upon 
during  the  existence  of  the  lien  created  thereby,  not  being 
subject  to  a  lawful  second  levy  by  another  oflScer  imder  a 
different  process,  it  logically  follows  that  a  subsequent  levy 
accomplished  by  force  or  fraudulent  means  and  by  an  unau- 
thorized procedure  is  illegal  and  void :  Drake  on  Attachment, 
7th  ed.,  sec.  193;  Ilsley  v.  Nichols,  12  Pick.  (Mass.)  270,  275, 
22  Am.  Dec.  475;  Lewis  v.  Dillard,  76  Fed.  688;  1  Am.  &  Eng. 
Ency.  of  liaw,  927,  and  cases  cited  in  note  5. 

Adherence  to  the  doctrine  that  but  one  officer  can  have  the 
lawful  custody  of  property  levied  upon  under  a  proceas  placed 
in  his  hands  for  service  in  no  wise  militates  against  the  legal 
or  equitable  rights  and  interests  of  other  persona  for  the  satis- 
faction of  demands  against  the  same  debtor.  The  law  fur- 
nishes a  speedy,  adequate  and  effective  means  for  the  subjec- 
tion of  the  property  thus  levied  upon  to  all  lawful  demands, 
in  so  far  as  it  is  capable  of  satisfying  such  demands  according 
to  the  priority  of  the  liens  acquired  thereon.  Nor  is  a  party 
prohibited  from  challenging  and  attacking  the  validity  of  all 
prior  levies  upon  any  ground  which  may  be  found  sufficient  to 
vitiate  the  levy  or  subordinate  the  lien  to  others  prior  in  right 
even  though  subsequent  in  time.  The  property  having  been 
lawfully  seized  and  brought  within  the  law's  custody,  successiTe 
levies  may  be  made  by  the  officer  having  the  possession  of  such 
property,  and  the  property  may  also  be  constructively  attached 
and  ft  valid  lien  acquired  thereon  by  suitable  proceedings,  in 
which  the  officer  in  possession  may  be  gamisheed,  as  was  done 
in  the  case  at  bar  by  appellants,  as  having  in  his  possession 
goods  and  chattels  of  the  debtor  ^^  subject  to  attachment. 
In  such  cas^  the  attaching  creditor  acquires  a  lien  thereon^ 
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and  an  interest  therein  to  the  same  extent  and  of  like  effect  as 
though  the  property  had  been  directly  attached  in  the  first  in- 
stance^ subject^  of  course,  to  all  prior  valid  levies  existing 
thereon  at  the  time  of  serving  on  the  officer  summons  in  gar- 
nishment. 

In  Northfield  Knife  Co.  v.  Shapleigh,  24  Neb.  635,  8  Am.  St. 
Eep.  224,  39  N.  W.  788,  it  is  held :  "Proceedings  in  garnish- 
ment bind  the  garnishee  from  the  time  of  the  service  of  the 
notice,  and  the  property  in  his  hands  is  not  thereafter  subject 
to  levy  and  sale  on  process  thereafter  issued  against  the  debtor 
during  the  continuance  of  the  attachment.*'  Says  Maxwell,  J., 
in  the  opinion  (page  638) :  'Th«  goods  and  the  party  gar- 
nisheed  being  both  vrithin  the  jurisdiction  of  the  court,  it  will 
exercise  such  jurisdiction  over  them  as  the  necessities  of  the 
case  may  require.  We  are  aware  that  in  Bigelow  v.  Andress, 
31  111^  322,  it  was  held  that  garnishment  imposed  no  lien  upon 
the  goods  in  the  garnishee's  hands  and  did  not  put  them  in 
custodia  legis.  If  this  was  the  rule,  proceedings  by  garnish- 
ment would  be  an  expensive  farce,  which  would  give  the  at- 
taching creditor  no  rights  under  the  attachment.  Neither  can 
the  right  be  restricted  to  the  personal  liability  of  the  garnishee, 
as  he  might  be  insolvent  or  unable  to  pay  the  value  of  the 
property.  We  hold,  therefore,  that  garnishment  is  an  attach- 
ment of  the  goods  in  the  hands  of  the  garnishee,  and  that  such 
goods  are  not  subject  to  levy  and  sale  upon  process  thereafter 
levied,  during  continuance  of  said  attachment*' :  See,  also,  Fitz- 
gerald V.  Fitzgerald  &  Mallory  Construction  Co.,  44  Neb.  463, 
496,  62  N.  W.  899 ;  Grand  Island  Banking  Co.  v.  Costello,  46 
Neb.  119,  63  N.  W.  376;  Drake  on  Attachment,  7th  ed.,  sec. 
263;  Bates  v.  Days,  17  Fed.  167, 168;  Locke  v.  Butler,  19  Ohio 
St.  587 ;  Bailey  v.  Childs,  46  Ohio  St.  657,  24  N.  B.  698.  In 
the  case  last  cited  it  was  decided  by  the  supreme  court  of  Ohio 
"that  the  property  in  the  custody  of  the  sheriff  was  not  subject 
to  levy  and  seizure  by  the  constable.  While  different  attach- 
ments of  the  same  property  may  be  made  by  the  same  officer 
(Bev.  Stats.,  sec.  6536),  personal  property  ^^^  held  under  at- 
tachment by  one  officer  cannot  be  levied  upon  under  a  writ  in 
the  hands  of  another  officer.  In  order  to  attach  the  property 
in  the  hands  of  the  sheriff,  he  should  have  been  proceeded 
against  as  a  garnishee :  Locke  y.  Butler,  19  Ohio  St.  587.  His 
assent  to  the  so-called  levy  did  not  change  the  rule.^ 

Applying  the  principles  deducible  from  what  has  heretofore 
been  said  to  the  facts  in  the  case  at  bar,  our  conclusions  are:  L 
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The  judgments  by  confession  and  the  executions  issued  thereon 
under  which  the  constable  levied  on  the  property,  the  proceeds 
of  which  are  in  controyersy,  were  not  absolutely  yoid,  and  to  be 
treated  as  nullities,  but  voidable  only  at  the  instance  of  a  bona 
fide  creditor  in  a  proper  proceeding  who  was  being  defrauded 
of  his  rights  by  such  confessions  of  judgment  and  the  levy  of 
ezecutione  issued  thereon  on  the  property  of  the  judgment 
debtor.  2.  That  at  the  time  of  the  forcible  seizure  of  the 
property  by  the  sherifF,  the  constable  was  in  the  lawful  pos- 
session thereof  under  writs  of  execution  valid  and  binding  on 
their  face,  and  the  property  was  in  custodia  legis.  3.  That 
the  act  of  the  sherifF  in  forcibly  seizing  the  property  was  un- 
lawful and  unauthorized,  and  rendered  the  levy  attempted  to  be 
made  thereby  illegal  and  void  as  against  the  rights  of  the  con- 
stable and  those  he  represented,  and  was  ineffectual  to  deprive 
him  of  his  special  interest  in  the  property  by  reason  of  his 
levy  thereon  and  the  liens  acquired  by  the  subsequent  con- 
structive attachment  of  the  property  by  garnishment  process 
served  on  him  while  lawfully  entitled  to  the  possession  of  such 
property.  4.  That  the  property,  having  been  levied  upon  by 
the  constable  under  the  executions  in  his  hands  and  the  pos- 
session thereof  taken  by  him,  was  not  subject  to  a  further  levy 
by  the  sheriff  under  writs  of  attachment  issued  from  another 
court,  while  the  first  levy  continued  in  force  and  bef<»re  the 
judgments  were  satisfied  and  the  execution  recalled.  6.  That 
the  property  levied  on  by  the  constable  and  in  his  possession 
could  only  be  reached  by  other  creditors  by  virtue  of  subse- 
quent levies  of  mesne  or  final  process  made  ^'  by  the  same 
officer,  or  by  attachment  of  the  property  by  garnishment  pro- 
cess  served  on  the  constable  having  in  his  possession  property 
of  the  debtor  subject  to  attachment.  6.  That  as  betwe^i  those 
claiming  under  and  through  the  sheriff  by  virtue  of  the  levies 
attempted  to  be  made  by  him  under  writs  of  attachment  in  the 
manner  stated,  and  those  claiming  through  gamiehment  pro- 
ceedings against  the  constable  as  having  the  lawful  possession 
of  the  property,  the  latter,  by  the  process  of  garnishment^  ae- 
quired  liens  on  the  property  seised  by  the  constable  euperior 
to  the  former,  and  are  entitled  to  precedence  in  the  disfaribn* 
tion  of  the  proceeds  of  the  sale  of  suoh  property. 

While  some  other  questions  are  presented  in  briefs  of  oohb- 
bA,  they  are  included  in,  and  neoMsaiily  disposed  of  bj,  what 
faM  alxeady  been  said,  and  wUl  not  further  be  eoDdderel. 


Oci  1901.]    Woodmen  Accident  Assn.  v.  Pratt.  777 

We  are  therefore  of  the  opinion  that  the  judgment  mnfit  be 
reversed  and  the  cause  remanded  for  further  proceedings  in 
harmony  with  the  views  herein  expressed,  which  ia  accordingly 
done. 

Beversed  and  remanded. 


Transfers  in  Trand  of  Creditors  are  not  void,  but  voidable  merely. 
They  carry  the  legal  title  subject  only  to  defeasance  by  the  cred- 
itors: DoBter  V.  Manistee  Nat  Bank,  67  Ark.  825,  77  Am.  St.  Rep. 
116,  55  S.  W.  187;  Bradfeldt  v.  Cooke,  27  Or.  Id4,  60  Am.  St.  Rep. 
701^  40  Pac.  1;  French  Lumbering  Co.  v.  Therlault,  107  Wis.  627. 
81  Am.  St  Rep.  856,  88  N.  W.  927.  For  confessions  of  judgment 
In  fraud  of  creditors,  see  Felgenspan  v.  Drleslgacker,  196  Pa.  St. 
17,  78  Am.  St  Rep.  799,  45  Atl.  481;  Mackle  v.  Calms,  5  Cow.  547, 
16  Am.  Dec.  477;  Puget  Sound  Nat  Bank  v.  Levy,  10  Wash.  499,  45 
Am.  St  Rep.  803,  89  Pac.  142;  Walton  v.  First  Nat  Bank,  13  Colo. 
265,  16  Am.  St  Rep.  200,  22  Pac.  440.  Such  judgments  cannot  be 
collaterally  attacked:  Note  to  Wllcoxson  v.  Burton,  87  Am.  Dec. 
74.  On  the  collateral  attack  of  judgments  generally,  see  the  mono- 
graphic note  to  Morrill  v.  Morrill,  23  Am.  St  Rep.  104-119. 

Property  in  the  Custody  of  the  Law  Is  not  subject  to  levy:  Hardy 
v.  miton,  68  Me.  195,  28  Am.  Rep.  34;  note  to  Shlnn  v.  Zimmerman, 
65  Am.  Dec.  264,  266.  But  a  valid  levy  is  essential  to  place  property 
in  the  custody  of  the  law:  Cedar  Rapids  Pump  Co.  ▼.  MUler,  106 
Iowa,  674.  67  Am.  St  Rep.  -822,  75  N.  W.  604. 
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162  Neb.  678.  87  N.  W.  646.] 

IN8URANCB.-STIPULATI0NS  AND  CONDITIONS  IN  AN 
INSURANCE  POLIQY  AFFECTING  THE  NATURE  AND  DE- 
SIRABILITY OP  THE  RISK,  In  order  to  continue  a  policy  In  force, 
are  regarded  as  of  the  very  essence  of  the  contract    (p.  781.) 

INSURANCE.— FORFEITURE  CLAUSES  IN  CONTRACTS 
OP  INSURANCE  are  not  to  be  enforced  literally  unless  such  con- 
Btruction  is  found  to  be  necessary  to  conform  to  the  obyious  Inten- 
tion of  the  parties,    (p.  782.) 

A  PROVISION  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  of  accident  and  injury  to  be  given  within 
a  specified  time  is  isufficlently  compiled  with  if  the  insured  exerdsee 
due  diligence  and  reasonable  effort  to  meet  roch  requirement    (p. 

782.) 

A  CONDITION  IN  A  POLICY  OP  FIRE  INSURANCE  RE- 
QUIRING  THE  INSURED  TO  GIVE  IMMEDIATE  NOTICE  of 
loss,  need  not  be  literaUy  complied  with,  and  the  exercise  of  due 
miigence  is  all  that  can  be  demanded,    (p.  784.)  ^^^^^^^ 

THE  PRINCIPLES  GOVERNING  THE  OONOTBUOTI^ 
OF  PmS  INSURANCE  POLICIES  WHICH  REQUIRE  NOTIOT 
to  be  glwi  in  ca»  of  lOBs  apply  with  equal  force  t»  similar  pro- 
Tisloia  in  policies  of  accident  insurance    ip.  786.) 
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CONDITIONS  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  to  be  given  of  the  accident  and  injury  are 
given  a  more  liberal  construction,  in  favor  of  the  beneficiary,  tban 
conditions  which  are  to  be  complied  with  for  the  purpose  of  con- 
tinuing the  policy  in  force  and  effect    (p.  788.) 

ACCIDENT  INSURANCE  —  NOTICE  OF  INJURY.— Pro- 
visions in  an  accident  insurance  policy  requiring  notice  of  an  in- 
jury to  be  given  within  a  stated  time  need  not  in  every  case  be 
literally  complied  with  in  order  to  prevent  a  forfeiture  of  the  policy, 
(p.  788.) 

WHEN  A  TIME  IS  FIXED  IN  A  POLICY  OF  ACCIDENT 
INSURANCE  FOR  THE  GIVING  OF  NOTICE  of  an  accident  and 
injury,  with  the  particulars  thereof,  which  is  reasonable  in  its  char- 
acter, this  will  be  regarded  as  a  condition  precedent  to  be  complied 
with  before  recovery  can  be  had.    (p.  788.) 

INSURANCE— NOTICE  OF  ACCIDENT.— WHEN  CAUSES 
EXIST  RENDERING  IMPOSSIBLE  the  giving  of  notice  of  an 
accident  and  Injury  within  the  time  required  by  an  insurance  pol- 
icy, notice  may  be  given  thereafter,  and  the  beneficiary  will  be  ex- 
cused for  failure,  if  done  within  a  reasonable  time,  or  within  the 
time  stipulated  after  the  cause  preventing  prior  compliance  ceases 
to  exist    (p.  788.) 

AN  INSURED  IS  EXCUSED  FROM  GIVING  NOTICE  OF 
AN  ACCIDENT  TO  HIMSELF  WITHIN  THE  TIME  required  by 
his  policy,  where  the  accident  produced  concussion  of  the  brain, 
from  which  he  was  unconscious  for  sixteen  hours,  and  his  mind 
appeared  deranged  and  crazed  for  several  months  thereafter,  and 
he  did  not  regain  the  use  of  his  mental  faculties  in  their  normal 
state  until  some  time  after  notice  was  given,    (p.  788.) 

Talbot  &  Allen^  for  the  plaintiff  in  error. 

Hastings  &  Sands^  contra. 

^^  HOLCOMB,  J.  Plaintiff,  defendant  in  error,  was  the 
holder  of  an  accident  policy  of  insurance  la  defendant  com- 
pany, plaintiff  in  error.  Having  suffered  an  accident  on  the 
seventeenth  day  of  October,  1895,  resulting  in  an  injury  totally 
disabling  him  from  pursuing  his  ordinary  business  or  occupation 
for  a  considerable  period  of  time,  and  partially  disabling  him 
for  yet  a  further  period,  the  plaintiff  brought  an  action  against 
the  defendant  to  recover  on  the  policy  of  insurance  according 
to  its  terms  and  conditions.  For  answer  to  the  petition  of  the 
plaintiff  the  answer  alleges:  ^'That  it  [defendant  company] 
is  not  liable  to  the  plaintiff,  and  is  not  indebted  to  the  p'sin* 
tiff,  in  any  sum  on  account  of  any  pretended  injury  received  as 
stated  in  plaintiff^s  petition  or  otherwise,  because  in  said  cer- 
tificate issued  by  the  defendant  to  the  plaintiff  and  sned  cm 
herein,  it  is  there  stipulated  that  as  e  condition  precedent  to 
any  liability  thereunder,  the  plaintiff  shall  give  a  written  notice 
to  the  defendant  at  its  home  office  in  Lincoln,  NebrsalDB,  U 
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any  injurj  receiyed  for  whidi  indemnity  is  daimed,  within  ten 
d&ys  from  date  of  such  injury,  and  that  plaintiff  failed  to  so 
notify  said  company  and  said  company  did  not  receive  any 
notice  of  said  injury  for  a  long  time  subsequent  to  the  expira- 
tion of  said  ten  days/' 

To  the  defense  thus  pleaded  the  plaintiff  alleges  in  his  reply 
that :  "By  reason  of  said  injury,  and  as  a  direct  result  thereof, 
he  became  and  was  sick  and  distempered  in  mind  andl  body,  so 
much  so  that  he  was  entirely  deranged,  out  of  his  head  and 
crazy  from  the  time  he  received  his  said  injury  for  more  than 
four  months  next  thereafter  ensuing,  and  was  sick  in  body  as 
well,  and  was  confined  to  his  house,  wholly  unable  to  attend 
to  or  transact  any  kind  of  business  ^'^^  or  to  give  any  direction 
or  advise  with  any  person  concerning  the  same;  that  neither 
his  wife  nor  any  other  member  of  his  family  knew  of  the  exist- 
ence of  said  policy  mentioned  and  described  in  plaintiff's  peti- 
tion, and  by  a  mere  accident  the  wife  of  this  plaintiff,  on  or 
about  the  twenty-fifth  day  of  November,  1895,  in  looking  over 
some  of  his  papers,  found  the  same  and  caused  forthwith  a 
notice  in  writing  to  be  given  said  defendant  of  such  accident, 
the  time  when  it  was  received  and  the  particulars  concerning 
the  same,  as  is  in  said  policy  provided,  whereupon  said  defend- 
ant at  once  denied  all  liability  on  said  policy,  and  assigned  as 
the  sole  and  only  reason  therefor  that  the  notice  had  not  been 
given  within  ten  days  from  the  date  said  injury  was  received; 
when  in  truth  and  in  fact  this  plaintiff,  by  reason  of  his  said 
injury,  and  as  a  direct  cause  thereof,  was  crazed  and  deranged 
and  bereft  of  all  reason  and  power  to  give  said  defendant  said 
notice,  but  that  said  notice  was  so  as  aforesaid  duly  given  so 
soon  as  the  said  policy  was  found,  and  while  this  defendant 
was  still  bereft  of  sense  and  by  reason  of  his  said  injury  and 
before  he  had  recovered  his  reasoning  faculties/' 

On  the  issue  thus  raised  by  the  pleadings,  a  trial  was  had  to 
the  court  and  jury  resulting  in  a  veirdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  two  hundred  and  sixty-fiv^ 
dollars  and  forty-one  cents.    Defendant  prosecutes  error. 

But  two  questions  are  presented  for  consideration  and  argued 
in  briefs  of  counsel,  and  they  are:  1.  Are  the  terms  of  the 
policy  of  indenmi'ty  as  to  notice  to  be  given  the  company  by 
the  assured  in  case  of  accident  and  injury  to  him  to  be  con- 
strued literally  and  to  be  actually  complied  with  in  the  time 
stated  as  a  condition  precedent  to  a  right  of  recovery?  And  2. 
If  not,  is  the  evidence  sufficient  to  sustain  the  general  finding 
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of  the  jury  that  plaintiff  was  excusable  in  the  preeent  instance 
from  the  time  of  the  accident  until  the  notice  was  actually  and 
in  fact  given  ? 

The  accident  occurred  on  the  17ih  of  October  and  the  notice 
thereof  was  mailed  to  the  defendant  on  the  29th  of  ^^  No- 
vember following,  and  received  by  it  on  ttie  30th,  when  ac- 
knowledgment thereof  was  made  and  the  claim  of  the  plain- 
tiff denied  and  declined  because  the  notice  was  not  given  within 
ten  days,  as  provided  by  the  terras  of  the  policy.  The  provi- 
sion is  as  follows:  'TV^ritten  notice  shall  be  given  the  said  as- 
sociation at  Lincoln,  Nebraska,  within  ten  days  of  the  date 
of  the  accident  and  injury  for  which  claim  to  indemnity  or 
benefit  is  made,  with  full  particulars  thereof,  including  state- 
ment of  the  time,  place,  and  cause  of  accident,  the  nature  of 
the  injury,  and  the  full  name  and  address  of  the  insured  and 
beneficiarv  and  unless  such  notice  and  statement  is  received 
as  aforesaid,  all  claims  to  indemnity  or  benefit  under  this  cer- 
tificate shall  be  forfeited  to  this  association.^' 

The  defense  is  purely  technical.  The  risk  assumed  by  the 
insurer  has  not  been  increased  or  in  anywise  jeoparded  by  the 
failure  of  the  insured  to  comply  literally  with  the  provisions 
for  notice  of  the  accident  and  the  injury  flowing  therefrom. 
The  insured  has  received  the  stipulated  consideration  for  the 
indemnity  contracted  for,  and  which  the  insured  should  not 
be  deprived  of  after  he  receives  an  injury,  save  for  his  viola- 
tion of  the  letter  and  spirit  of  the  contract  in  respect  of  subse- 
quent conditions  to  be  performed  as  contemplated  and  intended 
by  the  parties  thereto  under  well-recognized  and  established 
rules  of  construction  of  contracts  of  the  kind  under  considera- 
tion.  A  company  of  this  character  organized  for  the  purpose 
of  providing  indemnity  to  those  suffering  injuiy  and  loss  from 
accident  should,  and  we  assume  does,  have  a  higher  mission 
than  merely  the  collection  of  revenues.  If  the  provision  quoted 
must  under  all  circumstances  and  regardless  of  conditions  be 
absolutely  and  strictly  complied  with  according  to  the  letter 
thereof,  then  the  contract  can  only  be  r^arded  as  a  snare  and 
pitfall,  sure  to  entrap  the  unwary  and  deprive  them  of  the  pro- 
tection and  indemnity  contracted  for  on  their  part  in  the  beet 
of  faith  and  honesty  of  purpose.  If  the  contract  ia  l^ally  in- 
capable of  any  o&er  construction  than  that  contended  for,  re- 
quiring ^''^  a  literal  and  exact  oomplianoe  as  a  condition  pre- 
cedent to  be  performed  in  the  time  mentioned,  then  if  for  elevea 
days  the  inaured  ia  irrational  and  deranged  in  his  mind  aa  a 
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lesnlt  of  the  accident — as  he  appears  to  have  been — and  ther^ 
fore  incapable  of  complying  with  this  provision^  he  would  be 
altogether  debarred  from  relief^  and  the  failure  would^  on  legal 
principles^  be  as  fatal  as  would  be  the  case  if  the  time  were 
forty-four  days,  as  in  the  present  instance.  Such  a  construc- 
tion would  be  shocking  to  our  sense  of  justice,  unconscionable 
and  unreasonable. 

There  is,  presumably,  pervading  every  contract  a  reason  based 
upon  something  substantial,  capable  of  conception  and  analysis 
by  the  human  mind,  for  the  terms  and  conditions  mentioned 
and  prescribed  therein.  It  is  well  to  note  here  that  we  are  not 
considering  a  question  of  complying  with  conditions  before  lost 
or  injury,  such  as  the  payments  of  assessments  and  dues  at  the 
time  stipulated,  observing  requirements  affecting  the  nature  and 
desirability  of  the  risk  in  order  to  continue  a  policy  of  insurance 
in  force  and  eifect.  Such  stipulations  are,  and  should  be,  re- 
garded as  of  the  very  essence  of  the  contract,  and  on  their  com- 
pliance depends  the  life  and  success  of  the  company.  Nor  is  it 
to  be  questioned  seriously  that  the  terms  of  a  contract  of  the 
nature  of  those  under  consideration  have  a  substantial  basis  and 
valid  cause  for  their  existence,  in  all  respects  reasonable  in 
character  and  to  be  enforced,  with  proper  qualifications  and  ex- 
ceptions under  certain  circumstances,  in  all  instances  where  the 
eciorcement  of  the  terms  of  the  contract  is  invoked  by  one  of 
the  parties  thereta  The  reason  for  the  notice  required  is  made 
manifest  by  a  reading  of  the  provisions  of  the  policy  requiring 
the  same  to  be  given.  It  is  for  the  purpose  of  advising  the 
insurer  of  the  accident  and  the  injury  resulting  therefrom  for 
which  claim  to  indemnity  is  made,  with  full  particulars  as  to 
time,  place,  and  cause  of  accident,  and  the  nature  of  the  injury. 
With  this  information  the  company  is  better  enabled  to  protect 
itself  from  fraud,  imposition  and  demands  unjust  in  character, 
and  for  which  no  legal  liability  exists.  •^^  This  is  not  only 
reasonable  and  proper  but  also  commendable.  It  indicates  good 
business  judgment,  prudence  and  foresight.  But  if  this  is  the 
reason  and  object  to  be  accomplished  by  the  notice,  as  we  ap* 
prehend  will  be  cheerfully  conceded,  then  it  must  have  been 
the  intention  of  the  parties  tbat  the  notice  is  not  to  be  given 
until  some  person  with  knowledge  of  its  requirements  and  men- 
tal capacity  to  act  thereon  is  in  a  position  to  comply  with  its 
terms.  It  is  not  the  notice  of  the  accident  alone  that  is  the 
important  information  desired,  but  the  particulars  and  cir- 
cumstances surrounding  the  incident  which  is  regarded  and  con- 
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tracted  for  as  of  equal  importance.  How  then  oaght  this  pro- 
vision of  the  contract  to  be  construed  ?  Must  it  be  by  a  hard- 
and-fast  rule  which  admits  of  no  deviation  or  qualiification  and 
for  a  failure  to  give  the  required  notice  during  the  time  slated 
the  policy  is  ipso  facto  forf eited,  or  can  there  be  a  legal  excuse 
for  failure  to  comply  literally  and  with  exactness  with  its  terms 
which  the  law  recognizes  as  valid^  and  allows  a  recovery  not- 
withstanding the  failure  of  the  insured  to  give  the  notice  in  the* 
time  stipulated? 

This  court  has  frequently  said  that  forfeiture  clauses  in  con- 
tracts of  the  kind  under  consideration  are  not  to  be  enforced 
literally  except  such  construction  be  found  necessary  to  con- 
form to  the  obvious  intention  of  the  parties*  'Torfeitnres," 
says  Sullivan,  J.,  in  Phenix  Ins.  Co.  v.  Holcombe,  57  Neb.  622, 
73  Am.  St.  Rep.  532,  78  N.  W.  300,  "are  not  favored,  and  in 
contracts  of  insurance  a  construction  resulting  in  a  loss  of  the 
indemnity  for  wihich  the  insured  has  contracted  will  not  be 
adopted  except  to  give  effect  to  the  obvious  intention  of  the 
parties,''  And  in  Springfield  lus.  Co.  t.  McLimans,  28  Neb. 
846,  45  N.  W.  171,  it  is  held  that  "forfeitures**  are  not  favored, 
and  should  not  be  enforced  unless  the  courts  are  compelled  to 
do  so,  and  that  such  rule  applies  to  insurance  companies.  Of 
the  same  import  are :  Estabrook  v.  Hughes,  8  Neb.  496, 1  N.  W. 
132;  Hibbeler  v.  Gutheart,  12  Neb.  526,  631, 12  N.  W.  5;  Con- 
necticut Fire  Ins.  Co.  v.  Jeary,  60  Neb.  338,  83  N.  W.  78. 

In  respect  of  the  rule  of  construing  provisions  in  a  contract 
of  insurance  for  notice  of  accident  and  injury  or  •^^  loss  or 
damage  and  proof  of  the  same  to  be  given  "f oriJiwith*'  or  **im- 
mediately'*  or  within  a  stipulated  time,  the  authorities  are  not 
entirely  harmonious,  and  yet  from  the  examination  we  have 
been  able  to  make  in  the  limited  time  at  our  command  the  great 
weight  of  authority  is  to  the  effect  that  the  exercise  of  due 
diligence  and  reasonable  effort  on  the  part  of  the  insured  to 
meet  the  requirements  thus  imposed,  to  be  determined  nnder 
all  the  circumstances  as  disclosed  in  each  individual  case,  is 
deemed  a  compliance  with  such  provisions  although  not  with- 
in the  time  according  to  the  strict  letter  of  the  terms  used  in 
defining  the  same.  Some  authorities  hold  to  the  contrary  rule, 
and  require  strict  compliance  with  the  letter  of  the  contract 
Notably  of  this  class  are  the  cases  of  Gamble  t.  Accident  Aasai, 
Co.,  4  I.  B.  C.  L.  201,  and  Patton  v.  Employers'  liability  A»- 
BUT.  Corp.,  20  L.  B.  [Ir.]  93,  in  which  it  was  held  that  the  no* 
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tice  was  a  condition  precedent  and  omission  to  give  a  notice  of 
death  within  the  prescribed  time,  even  when  death  was  in- 
stantaneously caused  by  accident^  was  a  good  defense^  and  that 
anch  notice  might  have  been  given  by  any  person  acting  on  ap- 
pointment by  the  assured  or  in  behalf  of  any  person  interested 
in  the  policy^  and  that  it  was  not  necessary  that  it  should  be 
given  by  the  legal  personal  representative  of  the  assured;  that 
the  provision  was  the  deliberate  coaitract  of  the  parties  and 
should  be  enforced  aa  made.  The  construction  appears  harsh 
and  unnatural^  and  is^  we  think,  not  in  accord  with  the  spirit 
and  trend  of  American  authority  regarding  a  proper  construe-* 
tion  of  the  same  or  similar  provisions.  We  are  also  cited  to 
the  case  of  Heywood  v.  Maine  Mut.  Ace.  Assn.,  85  Me.  289,  27 
Atl.  154,  in  support 'of  the  contention  of  the  defendant.  In 
that  case  the  question  arose  on  demurrer  to  the  petition  which 
disclosed  that  notice  was  required  hy  the  terms  of  the  policy 
sued  on,  and  that  none  had,  according  to  the  pleading,  been 
given  nor  was  any  excuse  or  reason  pleaded  for  not  giving  the 
notice.  It  being,  for  the  purpose  of  the  question  decided,  ad- 
mitted that  no  notice  had  been  given  •***  and  no  excuse  existed 
for  failure  to  give  the  notice,  the  question  could  not  well  be 
decided  otherwise.  Simons  v.  Iowa  State  etc.  Assn.,  102  Iowa, 
267,  71  N.  W.  254,  is  also  cited.  In  that  case  it  appeare  t>  at 
the  assured  had  suffered  from  two  accidents,  for  one  of  which 
he  had  been  indemnified.  Suit  was  brought  for  an  injury 
caused  by  the  second  accident.  The  evidence  disclosed  that  all 
the  notice  given,  which  consisted  of  ordinary  correspondence, 
WBB  with  relation  to  and  concerning  the  first  accident  and  that 
the  insurance  company  at  no  time  had  been  notified  of  any  in- 
jury from  the  second  accident  nor  the  particulars  thereof,  nor 
was  any  reason  or  excuse  given  for  not  giving  the  required  no- 
tice. Tinder  such  circumstances  it  would  seem  that  the  insured 
could  not  and  ought  not  to  recover. 

In  Foster  v.  Fidelity  etc.  Co.,  99  Wis.  447,  76  N.  W.  69,  also 
cited,  the  policy  required  "immediate**  notice  of  the  accident 
causing  the  injury  or  death  to  be  given  to  the  company,  and  it 
is  held  that  death  resulting,  ttie  beneficiary  of  the  policy,  having 
knowledge  of  the  cause  of  death,  could  not  wait  twenty-nine 
days  before  giving  the  required  notice  under  the  terms  requir- 
ing "immediate**'  notice.  The  court  in  that  case  emphasizes 
the  fact  that  after  being  acquainted  with  all  the  facts  con- 
nected with  or  related  to  the  accident  resulting  in  death,  the 
beneficiary  made  no  attempt  to  give  the  notice  for  the  period 
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mentioned.  The  evidence  clearly  shows  want  of  diligence  and 
laches  on  the  part  of  the  beneficiaiy.  It  is  there  held  that  the 
word  ^^immediate^^  in  the  connection  used  means  such  oonven- 
ient  time  as  was  reasonably  necessary  under  the  circumstances 
to  do  the  thing  required.  Other  authorities  are  cited  distinct- 
ly related  to  the  question  under  consideration^  in  support  of 
contention  of  counsel  for  def endant,  but  generally  with  refer- 
ence to  conditions  and  requirements  of  policies  of  insurance  as 
to  the  payment  of  premiums^  premium  notes^  dues  and  assess- 
ments, all  of  which,  in  our  view,  are  to  be  regarded  as  not  al- 
together in  point  for  the  reason  heretofore  stated,  and  regard- 
ing which  this  ^^  court  has  frequently  expressed  itself  in  ac- 
cord with  the  rule  announced  in  the  authorities  cited« 

More  directly  in  point  are  the  authorities  which  deal  with 
the  question  of  the  proper  construction  of  provisions  in  policies 
regarding  notice  of  the  happening  of  the  event  which  gives  rise 
to  a  claim  for  indemnity,  and  proofs  of  loss  or  injury  which 
generally  are  required  to  he  given  within  a  stated  period  after 
the  happening  of  sucih  event,  or,  as  is  frequently  expressed, 
♦'immediately**  or  ^'forthwith."  These  latter  two  words  cer- 
tainly have  a  meaning  and  definition  as  dear  and  well  defined 
and  susceptible  of  no  misconstruction  as  though  the  time  was 
stated  in  exact  words  as  a  stipulated  number  of  days  after  the 
happening. of  the  event. 

In  a  fire  insurance  suit  (Continental  Ins.  Co.  r.  Lippold,  3 
Neb.  391),  it  is  held  by  this  court  that:  ^'A  condition  in  a  pol- 
icy of  insurance  requiring  the  insured,  in  case  of  fire,  to  give 
immediate  notice  of  his  loss,  need  not  be  literally  complied  with. 
The  exercise  of  due  diligence,  and  the  giving  such  notice  as 
may  be  reasonable  in  the  particular  case,  is  all  that  can  be  de- 
manded.*'  The  same  contention  was  then  made  as  in  the  case 
at  bar  as  to  the  necessity  of  giving  notice  of  the  loss  within  the 
time  stated  being  a  condition  precedent  to  a  right  of  recovery  for 
the  loss  sustained.  Says  Maxwell,  J.,  who  wrote  the  opinion: 
♦'No  action  can  be  maintained  on  the  policy  until  the  proof  of 
loss  is  made,  or  waived  by  some  act  of  the  insurer.  Yet  it  is  a 
sufficient  compliance  with  the  condition  of  a  policy,  requiring 
notice  of  loss  to  be  given  'forthwith'  or  Immediately/  that  the 
party  has  used  due  diligence  under  aU  the  circumstances,"  cit- 
ing New  York  Ins.  Go.  v.  National  Ins.  Co.,  20  Barb.  475;  Bom- 
stead  V.  Dividend  Mut.  Ins.  Co.,  12  N.  Y.  81. 

In  a  Massachusetts  case  (Hamden  v.  Milwaukee  Mechanics' 
Ins.  Co.,  164  Mass.  382,  49  Am.  St.  Rep.  467,  41  N.  E.  658), 
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it  is  held  that  under  a  provision  that  ^'proof  of  loss  shall  be 
forthwith  rendered,"  it  is  a  question  for  the  jury  under  all  the 
circumstances  of  ®®®  the  case  whether  such  proof  rendered 
two  months  after  the  loss  was  "forthwith  rendered/'  a  number 
of  authorities  being  cited  in  the  opinion  to  support  the  holding, 

Carey  v.  Farmers'  etc.  Ins.  Co.,  27  Or.  146,  40  Pac.  91,  holds 
that  under  a  policy  providing  that  in  case  of  loss,  the  assured 
shall  give  immediate  notice,  and  render  a  particular  account 
thereof  to  the  company,  reasonable  diligence  is  required  in  mak- 
ing proof  of  loss;  and  when  such  proof  was  made  over  foar 
months  after  a  fire,  and  there  was  nothing  in  the  pleadings  to 
show  that  it  could  have  been  made  sooner,  fiie  question  of  reas- 
onable time  was  for  the  jury.  Says  the  author  of  the  opinion : 
**The  term  ^immediately/  as  used  in  the  policy,  required  the 
exercise  of  reasonable  diligence  by  the  plaintiff,  which  would 
be  measured  by  his  ability  to  make  the  necessary  proof  within 
a  given  time" :  See,  also,  Trask  v.  State  Fire  etc.  Ins.  Co.,  29 
Pa.  St.  198,  73  Am.  Dec.  622;  Edwards  v.  Lycoming  County 
Mui  Ins.  Co.,  75  Pa.  St.  378 ;  Ermentraut  v.  Girard  Fire  etc. 
Ins.  Co.,  63  Minn.  194,  66  N.  W.  635;  Carpenter  v.  German- 
American  Ins.  Co.,  135  N.  Y.  298,  81  N.  E.  1015,  all  hold- 
ing  to  the  same  rule  of  construction. 

While  these  cases  refer  to  policies  of  fire  insurance,  the  same 
reasoning  and  underlying  principle  on  which  the  construction 
is  based  apply  with  equal  force  to  policies  of  accident  insur- 
ance as  in  the  case  at  bar.  In  fact  Judge  May,  recognized  as 
high  authority  on  the  law  of  insurance,  says  in  his  second 
volume  of  May  on  Insurance,  section  636,  while  treating 
of  the  subject  of  accident  insurance:  "The  general  rules  here- 
tofore stated  as  to  preliminary  proof  in  other  branches  of 
insurance  are  also  applicable  here.**  That  this  rule  does  in 
fact  apply  in  the  construction  of  similar  provisions  in  policies 
of  accident  insurance  is  recognized  by  the  supreme  court  of 
Wieconsin  in  the  case  of  Kentder  v.  American  Mui  Ace.  Assn., 
88  Wis.  689,  43  Am.  St.  Rep.  934,  60  N.  W.  1002,  where  the 
policy  provided  that  "immediate**  notice  of  the  accident  should 
be  given  and  notice  was  not  given  until  May  26th,  the  accident 
resulting  ®®*  in  death  occurring  November  9th  preceding 
showed  a  reasonable  compliance  with  the  terms  of  the  policy. 
The  case  is  in  principle  and  reasoning  directly  in  conflict  with 
the  cases  reported  from  Ireland  heretofore  cited,  and  strongly 
relied  on  by  counsel  for  the  defendant  Says  Judge  Cassoday, 
writing  the  opinion  of  the  court,  after  giving  the  definition  of 
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the  word  ''immediate^  as  defined  by  the  lexicographers:  **K  the 
contract  ia  to  be  thus  literally  construed,  compliance  by  the 
beneficiary  would  seldom  be  possible.  But  courts,  looking  at 
the  substance  of  contracts  and  statutes^  have,  during  the  last 
two  centuries,  repeatedly  declared  that:  The  word  'immedi- 
ately/' although  in  strictness  it  excludes  all  mean  times,  yet,  to 
make  good  the  deeds  and  intents  of  parties  it  shall  be  construed 
such  convenient  time  as  is  reasonably  requisite  for  doing  the 
thing*  **— citing  a  large  number  of  decisions  in  support  of  the 
rule.  To  the  same  effect  is  McFarland  y.  United  States  Mut. 
Ace.  Assn.,  124  Mo.  204,  27  S.  W.  436.  It  is  there  said  (page 
439) :  ^^So,  though  the  time  in  which  the  notice  shall  be  given 
is  fixed  under  the  contract,  if  the  circumstances  of  the  accident 
are  such  as  to  make  it  impossible  to  comply  with  the  condition, 
giving  the  notice  within  a  reasonable  time  after  it  becomes  pos- 
sible has  been  held  sufiicienf 

More  directly  in  point  is  the  case  of  Trippe  v.  Provident 
Fund  Soc,  140  N.  Y.  23,  37  Am.  St.  Rep.  529,  35  K  E.  316» 
where  the  policy  provided,  as  in  the  case  at  bar,  that  notice  of 
any  accident  with  full  particulars  of  the  accident  and  injury 
should  be  given  in  ten  days  or  the  policy  would  be  forfeited,  it 
is  held  that  the  time  for  giving  the  notice  did  not  begin. to  ran 
until  the  fact  of  the  death  of  the  insured  and  the  circumstances 
under  which  it  occurred  had  been  ascertained.  Says  the  court: 
^'The  condition  upon  which  the  defense  is  based  was  to  operate 
upon  the  contract  of  insurance  only  subsequent  to  the  fact  of 
a  loss^  It  must,  therefore,  receive  a  liberal  and  reasonable  con- 
struction in  favor  of  the  beneficiaries The  provision  re- 
quires not  only  notice  of  the  death,  but  'full  particulars  of  the 
*®*  accident  and  injury.*  It  is  quite  conceivable  that  in  many 
cases  of  death  by  accident  the  fact  cannot  be,  and  is  not,  known 
until  days,  or  even  weeks,  after  it  has  occurred.  Such  condi- 
tions in  a  policy  of  insurance  must  be  considered  as  inserted  for 
some  reasonable  and  practical  purpose  and  not  with  a  view  of 
defeating  a  recovery  in  case  of  loss  by  requiring  the  parties  in- 
terested to  do  somelihing  manifestly  impossible  .  •  •  •  The 
parties  having  contracted  that  the  notice  of  death  should  %e  ao 
companied  by  full  particulars  of  the  manner  in  which  it  o^ 
curred,  and  the  attendant  circumstances,  they  evidently  fai- 
tended  that  it  should  be  given  only  when  the  fact  and  manner 
of  death  became  known  to  the  parties  who  were  required  to  aei 
The  fair  and  reasonable  construction  of  this  comditioii,  there- 
fore, is  that  the  ten  dajs  within  which  tiie  notiee  is  to  be  giv^ 
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did  not  begin  to  run  from  the  date  of  the  accident  or  the  dis- 
appearance of  the  insnred,  but  from  the  time  when  the  body 
was  f onnd,  and  the  important  fact  of  deaths  with  the  circum- 
stances and  particulars  under  which  it  occurred^  ascertained.^' 
In  Insurance  Co.  t.  Boykin^  12  Wall.  433,  436^  Mr.  Justice 
Miller,  who  delivered  the  opinion  of  the  court,  expressed  its 
Tiews  as  to  such  a  condition  in  an  insurance  policy  in  the  fol- 
lowing terse  language :  ^ased  on  the  facts  of  the  case  the  de- 
fendants at  the  trial  asked  instructions,  the  substance  of  which 
is  condensed  in  the  proposition  that  they  had  a  right  to  proof 
of  loss  by  an  intelligent  being,  and  if  plaintiff  was  insane  no 
such  proof  had  been  given,  and  if  he  were  sane  then  bis  affidavit 
showed  such  fraud  as  should  defeat  recovery.  The  last  of  these 
propositions  is  not  denied,  but  was  not  asked  as  an  independent 
instruction.  But  the  first  is  too  repugnant  to  justice  and  hu- 
manity to  merit  serious  consideration.  There  are  two  obvious 
answers  to  it:  1.  The  affidavit,  whether  of  an  insane  man  or 
not,  is  sufficient  in  the  information  which  it  conveys  of  the 
time,  the  nature,  and  amount  of  the  loss;  2.  If  he  was  so  in- 
sane as  to  be  incapable  of  making  an  intelligent  statement,  this 
would  of  itself  excuse  that  condition  of  the  policy.'' 

•®*  Delirium  of  the  insured  during  the  ten  days  in  which 
notice  was  required  to  be  given  of  an  accident,  and  injury  re- 
sulting therefrom,  is  held  to  be  a  sufficient  excuse  for  noncom- 
pliance therewith  in  the  case  of  Manufacturers'  Accident  In- 
demnity Go.  T.  Fletcher,  5  Ohio  C.  G.  633.  In  that  case 
the  insurance  company,  it  would  seem,  was  content  with  the 
judgment  rendered  and  did  not  ask  for  a  review  of  the  lower 
court's  ruling  on  the  question  by  the  supreme  court 

The  supreme  court  of  Georgia,  in  the  case  of  United  Benefit 
8oc  V.  Freeman,  111  Oa.  365,  36  S.  E.  764,  distinctly  recog- 
nizes the  right  of  the  assured  to  be  excused  from  the  perform- 
ance of  a  condition  requiring  notice  to  be  given  in  ten  days 
after  the  date  of  the  injury  when  grounds  exist  which  render 
it  impossible  to  give  the  notice  within  the  time  required  by  the 
terms  of  the  policy.  Says  the  author  of  the  opinion:  ^So, 
granting  that  it  was  impossible  for  the  insured  to  use  Us  eyes 
at  all  during  the  ten  days,  we  do  not  think  thia  &ct  would  be 
sufficient  to  excuse  a  nonoompliance  with  the  condition  as  to 
giving  the  notice  during  that  period  of  time.  The  evidenoe  was 
not  sufficient  to  support  a  finding  that  it  was  impossible  for  the 
plaintiit  to  give  the  notice  to  the  society  within  ten  days  from 
the  dsfte  of  his  injury."    Aa  bearing  upon  tiie  iune  qneation 
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we  alsQ  cite  Globe  Accident  Ins.  Co.  r.  Qerisch,  163  111.  626,  54 
Am.  St.  Eep.  486,  45  N.  E..  663;  Hoffman  v.  Accident  Indem- 
nity Co.,  56  Mo.  App.  301;  Odd  FeUows'  Fraternal  Ace.  Awn. 
V.  Earl,  70  Fed.  16 ;  2  Biddle  on  Insurance,  sees.  985,  986. 

From  the  foregoing,  the  conclusion  is,  we  think,  fairly  deduc- 
iblc  that  in  construing  conditions  in  a  policy  of  insurance  with 
respect  to  the  giving  notice  of  the  happening  of  the  event  and 
the  particulars  thereof  and  preliminary  proofs  to  be  complied 
with  subsequent  to  the  event  resulting  in  loss  or  injury,  and  for 
which  indemnity  is  claimed,  a  more  liberal  construction  in  favor 
of  the  beneficiary  should  be  given  than  when  the  conditions  are 
to  be  complifd  with  prior  to  the  happening  of  such  event,  and 
for  the  purpose  of  continuing  the  policy  in  force  and  effect; 
•*^  that  such  provisions  as  to  the  time  in  which  the  notice  is 
/equired  to  be  given  or  proofs  furnished  are  not  necessarily  and 
in  every  instance  to  be  literally  complied  with  in  order  to  pre- 
vent a  forfeit  of  the  policy,  or  entitle  a  party  to  recover  for  a 
loss  or  injury  resulting  from  the  happening  of  the  event  for 
which  indemnity  is  claimed ;  that  a  reasonable  and  natural  con- 
struction should  be  given  such  provisions,  in  order  to  carry  out 
the  evident  intention  and  manifest  purpose  of  the  parties  to 
the  contract  and  the  object  to  be  accomplished  tiiereby;  that 
when  a  time  is  fixed  in  a  policy  of  accident  insurance  for  the 
giving  of  notice  of  an  accident  and  injury  resulting  therefrom 
for  which  indemnity  is  claimed,  with  the  particulars  thereof, 
which  is  reasonable  in  its  character,  this  will  be  regarded  as  a 
condition  precedent  to  be  complied  with  before  recovery  can 
be  had,  but  when,  because  of  circumstances  and  conditions  sur- 
rounding the  transaction,  obstacles  or  causes  exist  preventing 
and  rendering  impossible  the  performance  of  the  act  within  the 
time  stipulated,  the  act  may  be  performed  thereafter  and  the 
beneficiary  will  be  excused  for  the  failure,  if  done  within  a 
reasonable  time,  or  within  the  time  stipulated  after  the  chi- 
cle or  cause  preventing  prior  compliance  ceases  to  exist,  the 
question  of  the  sufficiency  of  the  excuse  offered  and  the  reason- 
ableness of  the  time  in  which  the  act  is  performed  to  be  deter- 
mined according  to  the  nature  and  drcumstanees  of  each  indi- 
vidual case,  the  beneficiary  in  all  cases  being  required  to  act  with 
due  diligence  and  without  laches  on  his  part. 

It  is,  however,  urged  that,  conceding  the  plaintiff  did  not  for- 
feit his  rights  under  his  policy  because  he  failed  to  give  the 
notice  required  within  the  ten  days  stipulated  time  after  the  ac- 
cident happened  resulting  in  the  injury,  and  loss  of  time  for 


Oct.  1901.]    Woodmen  Accident  Assn.  v.  Pbatt.  789 

which  the  action  is  prosecuted^  the  delay  in  giving  the  notice 
for  the  time  elap3ing  until  given  was  unreasonable  and  unneces- 
sary and  the  evidence  is  insufficient  to  excuse  him  from  not  giv- 
ing the  notice  sooner,  and  is  insufficient  to  support  the  finding 
of  the  ®®®  jury  in  his  favor  in  respect  thereto.  A  careful  read' 
ing  of  the  testimony  leads  to  the  conclusion  that  the  evidence 
pertinent  to  the  question  of  giving  notice  is  sufficient  to  su^ 
tain  the  jury's  finding.  The  reply  heretofore  quoted  clearly 
states  the  reason  for  not  giving  earlier  notice  and  receives,  we 
think,  substantial  support  by  the  evidence  introduced  aa  shown 
by  the  record.  The  trial  court  instructed  the  jury  that  it  was 
necessary  for  the  plaintiff,  in  order  to  entitle  him  to  recover,  to 
show  by  a  fair  preponderance  of  the  evidence  that  by  reason  of 
his  deranged  and  disordered  condition  of  mind  he  was  pre- 
vented from  giving  the  notice  in  the  time  required  by  the  con- 
ditions of  the  policy ;  and  that  if  the  plaintiff  had  lucid  inter- 
vals so  that  he  might  have  advised  his  family  of  his  policy  of 
insurance,  and  had  notice  given  to  the  defendant  more  than  ten 
days  prior  to  November  29,  1895,  then  he  could  not  recover. 

The  instructions  were  very  fair  and  as  favorable  to  the  de- 
fendant as  it  could  reasonably  ask.  The  evidence  discloses  that 
the  injury  was  occasioned  by  plaintiff  falling  from  a  windmill 
tower,  producing  a  concussion  of  the  brain,  from  which  he  wag 
ntterly  unconscious  for  about  sixteen  hours,  and  thereafter  Ms 
mind  appeared  deranged  and  crazed  for  some  three  or  four 
months.  At  times  he  was  somewhat  rational ;  he  had  lucid  in- 
tervals in  the  sense  that  he  could  recognize  the  members  of  his 
family  and  immediate  friends,  could  come  and  go  to  and  from 
his  house.  But  that  he  had  not  regained  the  possession  and 
use  of  his  mental  faculties  in  their  normal  state,  during  the 
time  intervening  between  the  accident  and  the  time  notice  was 
given,  is  entirely  manifest  from  the  evidence,  and  that  he  did 
not  in  fact  recover  from  his  mental  derangement  until  long 
subsequent  to  the  time  is  equally  apparent.  He  was  because 
of  his  mental  condition  incapacitated  from  attending  his  or- 
dinary affairs  of  life.  He  was  wild  and  visionary,  trying  .to  run 
away,  and  imagined  that  he  was  preparing  to  go  to  another 
state.  His  mind  during  all  this  period  was  deranged  and  disor- 
dered, and  at  times  he  became  violently  insane.  His  wife  knew 
•8*  nothing  of  the  policy.  She  was  opposed  to  his  carrying  such 
insurance,  and,  from  the  litigation  following,  her  confidence  in 
its  wisdom  and  prudence  is  probably  not  strengthened.    She 
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discovered  among  his  papers  correepondence  indicating  that  he 
carried  accident  insurance^  and  when  she  asked  him  li  he  beli 
such  a  policy  he  answered  in  the  negative.  Slie,  howeyer,  dis- 
covered  the  policy  and  sent  the  required  notice  in  his  luune. 
The  verdict  of  the  jury  was  proper  and  the  evidence  sufficient,  in 
our  opinion,  to  excuse  the  plaintiff  from  earlier  notifying  the 
defendant  of  the  accident  and  the  injury  following^  with  the 
particulars  and  other  information  called  for  by  the  terms  of  the 
provision  quoted.  The  justness  of  the  judgment  and  tbe  regu- 
larity of  the  proceedings  are  fully  established  by  the  re(!ord 

The  judgment  should  he,  and  therefore  is^  in  all  respects  af- 
firmed. 


Insurance. — Conditions  In  policies  of  Insurance  as  to  the  time  of 
giving  notice  of  loss  or  accident  are  construed  reasonably  and  most 
strongly  against  tbe  insurer.  If  the  condition  is  that  such  notii^e 
must  be  given  forthwith  or  immediately,  It  is  necessary  only  that 
due  diligence  be  exercised  and  notice  be  given  within  a  reason- 
able time:  Olobe  Accident  Ins.  Go.  v.  Gerlsch^  163  IlL  025,  64  Am. 
8t  Rep.  486,  46  N.  B.  568;  MandeU  v.  Fidelity  etc.  Co.,  170  Mass. 
173,  64  Am.  St  Rep.  291,  49  N.  B.  110;  B^rfomon  v.  €k>ntinental  Fli« 
Ins.  Go.,  160  N.  T.  695,  78  Am.  St  Rep.  707,  66  N.  B.  279. 
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CONSTITUTIONAL  LAW.-LBGI9LATI0N  WHICH  IM- 
PAIRS THB  YALUB  OF  A  YB8TBD  BSTATB  IS  UNCONSTITU- 
TIONAL.    (p.  798.) 

TAXATION.— THB  ASSBSSMBNT  AND  COLLBOTION  OF 
A  SUCCBSSION  OB  TRAN8FBB  TAX  ON  YBSTBD  BBMAIN- 
DBRS  not  yet  in  possession  should  be  postponed  until  the  persons 
are  known  who  should  ultimately  come  into  possession,    (p.  794.) 

TAXATION.— A  SUCCESSION  OB  TRANSFBR  TAX  UPON 
ESTATES  IS  NOT  IMPOSED  UPON  PROPERTY,  but  upon  the 
right  of  succession,    (p.  795.) 

CONSTITUTIONAL  LAW— INHERITANCE  TAX.— A  statute 
imposing  a  succession  or  transfer  tax  upon  estates  which  vested 
prior  to  its  enactment  is  unconstitutional,  as  diminishing  the  value 
of  such  vested  estates,  impairing  the  obligation  of  a  contract,  and 
taking  private  property  for  public  use  without  compensation,  (p. 
795.) 

TAXATION.— THE  LEGISLATURB  POSSESSES  UNLIM- 
ITED POWERS  OF  TAXATION  except  as  restrained  by  constitu- 
tional provisions,    (p.  796.) 

CONSTITUTIONAL  LAW  —  TAXATION  —  CLASSIFICA- 
TION. — ^A  statute  which  declares  that  the  owners  of  a  particular 
class  of  property,  acquired  at  a  particular  time,  shall  be  taxed,  is 
in  no  sense  a  classification  of  property  for  taxation,  but  is  equiva- 
lent to  naming  the  owners  of  such  property  and  taxing  them,  and 
la  unconstitutional  as  denying  equal  protection  of  law.  (pp.  797, 
796.) 

A  STATUTE  IMPOSING  A  DIRECT  TAX  ON  PROPERTY 
ig  unconstitutional,  if  it  does  not  appcMtion  the  burden  equally 
ftinoDg  the  owners  of  estates  sought  to  be  taxed,    (p.  799.) 

B.  BUeiy  Anderson,  William  Temple  Bmmet,  and  P.  Ohaun- 
cey  Anderson,  for  the  appellant. 

Jabigh  Holmes,  Jr.,  and  Bdward  BL  FaUows,  for  the  regpond* 
ent 
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»i  BAETLETT,  J.  The  testator,  Walden  PeU,  1st,  died  in 
the  city  of  New  York  on  the  fourteenth  day  of  April,  1863,  and 
by  the  terms  of  his  will  he  gave  a  life  estate  in  all  his  prop- 
erty to  his  widow  with  remainders  over  at  her  death  in  equal 
shares  (after  making  various  bequests  of  porsonal  property)  to 
his  nephews  and  nieces  and  the  issue  of  auy  deceased  nephew 
or  niece,  together  with  one  equal  share  thereof  to  his  sister 
Emma.  The  life  tenant,  the  widow,  died  on  the  twentieth 
day  of  December,  1899,  at  which  time  all  the  estates  in  re- 
mainder came  into  the  actual  possession  and  enjoyment  of  the 
beneficiaries  under  the  will  and  codicil. 

It  is  not  disputed  that  under  this  will  the  bequests  of  per- 
sonal property  and  the  estates  upon  remainder  of  real  estate 
vested  in  the  beneficiaries  at  the  time  of  the  testator's  death, 

^^  Notwithstanding  the  vesting  of  these  estates  in  the  year 
1863  it  is  contended  on  behalf  of  the  comptroller  of  the  city 
of  New  York  that  they  are  subject  to  the  payment  of  the 
transfer  tax,  under  an  amendment  of  the  general  statute,  pro- 
viding for  tax£vble  transfers  (Laws  1899,  c.  76),  being  article 
10  of  an  act  in  relation  to  taxation  constituting  chapter  24  of 
the  General  Laws  (Laws  1896,  c.  908,  pp.  795,  868),  which  reads 
as  follows :  ''AH  estates  upon  remainder  or  reversion  which  vested 
prior  to  June  30,  1885,  but  which  will  not  come  into  actual 
possession  or  enjoyment  of  the  person  or  corporation  benefi- 
cially interested  therein  until  after  the  passage  of  this  act,  shall 
be  appraised  and  taxed  as  soon  as  the  person  or  corporation 
•beneficially  interested  therein  shall  be  entitled  to  the  actual 
possession  or  enjoyment  thereof.'' 

This  amendment  of  1899  became  a  law  on  March  14th  of 
that  year^  the  life  tenant  dying  in  the  following  December. 

It  is  conceded  that  the  remainders  in  this  case  are  controlled 
by  this  amendment  if  it  can  be  sustained  as  a  valid  exercise 
of  legislative  power. 

The  appellant  insists  that  this  amendment  imposing  a  suc- 
cession or  transfer  tax  upon  estates  which  vested  April  14, 
1863,  is  retroactive  and  attempts  to  tax  estates  and  rights 
which  had  vested  long  before  its  enactment;  that  this  being 
so,  it  violates  the  constitution  of  the  United  States,  which 
forbids  any  law  impairing  the  obligations  of  contracts,  and 
also  the  constitution  of  the  state  of  New  York  which  prohib- 
its the  taking  of  private  property  for  public  use  without  com- 
pensation. 

The  appellant  does  not  attack  the  constitutionality  of  the 
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law  simply  because  it  is  retroactive,  but  for  the  reason  that  it 
is  both  retroactive  and  effective  to  impair  vested  rights. 

The  language  of  this  amendment  of  1899  would  seem  to 
include  all  remainders  created  by  deed  or  will  which  come  with- 
in the  restrictive  time  limitation  therein  fixed. 

Legislation  which  impairs  the  value  of  a  vested  estate  is 
unconstitutional :  Oermania  Sav.  Bank  v.  Village  of  Suspension 
"  Bridge,  159  N.  Y.  362,  54  N.  E.  33.  In  this  case  the  legis- 
lature sought  to  confer  the  right  of  appeal  after  the  expiration 
of  the  statutory  limitation.  In  so  far  as  this  statute  applied  to 
exisrting  judgments  it  was  held  unconstitutional  but  valid  as  to 
judgments  thereafter  recovered :  Dash  v.  Van  Kleeck,  7  Johns. 
477,  5  Am.  Dec.  291;  Sayre  v.  Wisner,  8  Wend.  661;  Danks  v. 
Quackenbush,  3  Denio,  594;  Wood  v.  Oakley,  11  F^ige,  400; 
Westervelt  v.  Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160;  New  York 
etc^  R.  R.  Co.  V.  Van  Horn,  57  N.  Y.  473. 

This  court  in  Matter  of  Seaman,  147  N.  Y.  69,  41  N.  E.  401, 
held  that  the  taxable  transfer  act  of  1892,  which  provided  that 
''such  tax  shall  also  be  imposed  when  any  person  or  corporation 
becomes  beneficially  entitled  in  possession  or  expectancy,  to 
any  property  or  the  income  thereof  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of  this  act,''  was  to 
be  restricted  to  the  case  of  grants  or  gifts  causa  mortis,  men- 
tioned in  the  preceding  portion  of  the  subdivision,  and  did  not 
extend  to  transfers  by  will  or  intestacy  so  as  to  subject  to 
taxation  rights  of  succession  which  accrued  before  the  statute 
came  into  existence.  » 

Judge  Finch  said:  ''We  have  held  that  the  tax  is  not  upon 
the  property  which  is  transferred,  but  upon  the  right  of  suc- 
cession which  passes  to  the  successor:  Matter  of  Swift,  137  N. 
Y.  88,  82  N.  E.  1096.  A  right  of  succession  passed  to  the  four 
living  children  of  Qeorge  at  the  death  of  testator.  It  came 
from  him;  it  was  transferred  by  him,  taking  effect  at  his  death, 
and  passed  then  or  never.  But  the  right  itself,  although  vest- 
ing in  the  successors  at  once,  had  its  own  peculiar  character. 
It  could  not  ripen  into  possession  or  enjoyment  until  the 
death  of  tiie  life  tenants,  and  before  that  event  was  contingent 
solely  as  to  the  person  who  should  eventually  take  and  the 
proportions  to  be  observed.  The  legatees  as  a  class  were 
certain ;  the  particular  individuals  were  alone  uncertain*  .... 
To  say  that  no  beneficial  interest  passed  into  the  hands  where 
it  was  taxable  is  very  different  from  saying  that  no  beneficial 
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interest  passed  at  all.  The  doctrine  of  &e  case  (Matter  of 
Curtis,  142  N.  Y.  219,  36  N.  E.  887)  and  its  manifest  trend  was 
'^  that  where  the  particular  persons  who  were  to  haye  the  bene- 
ficial possession  were  uncertain,  the  appraisal  and  coUection 
must  be  adjourned  until  the  uncertainty  ended,  but  no  new 
doctrine  of  tlie  passing  of  the  right  of  succession  at  a  date 
later  than  that  of  the  will  was  at  all  asserted.  It  is  said,  how- 
ever, that  the  right  of  succession  passing  in  remainder  by  the 
will  was  at  best  merely  technical  and  nominal,  and  that  the 
beneficial  interest  did  not  pass  until  the  termination  of  the 
life  estates.  In  one  eense  that  is  true.  The  rijfht  of  succes- 
sion to  specific  individuale  might  prove  barren,  end  for  that 
reason  the  claim  of  the  state  ehould  be  adjourned,  and  the  law 
of  1892  fully  recognizes  and  providea  for  such  an  adjourn- 
ment, but  a  necessary  and  admissible  delay  in  appraisal  and 
collection  is  a  yery  different  matter  from  an  assertion  that  no 
beneficial  right  of  succession  passed  at  all  until  after  the  de- 
cease of  the  life  tenants.'^ 

Under  the  original  statute  of  1885  it  was  the  practice  in 
some  of  the  surrogates'  courts  of  the  state  to  assess  the  trans- 
fer tax  on  yested  remainders  not  yet  in  possession  and  in 
regard  to  which  there  was  a  contingency  as  to  the  members  of 
a  class  who  would  take.  This  was  obviously  unjust,  and  this 
court  determined  that  the  assessment  and  collection  of  the  tax 
should  be  poetponed  until  the  persons  were  known  who  should 
ultimately  come  into  posseesion:  Matter  of  Booseyelt,  143  N. 
Y.  12(J,  38  N.  E.  281 ;  Matter  of  Hoffman,  143  N.  T.  327,  38 
N.  E.  311. 

The  rule  thus  laid  down  was  clearly  just,  as  otherwise  a  re- 
mainderman named  in  a  will  might  be  called  upon  to  pay  a 
succession  tax  upon  property  which  he  might  never  enjoy. 

The  legislation  of  1899,  now  under  consideration,  obviously 
proceeds  upon  a  misapprehension  of  the  effect  of  the  absolute 
vesting  of  a  remainder.  Expectant  future  estates,  as  defined 
in  the  statute,  expressly  include  all  remainders,  whether  vested 
or  contingent,  and  they  are  by  statute  descendible,  devisable* 
and  alienable:  Moore  v.  Littel,  41  N.  Y.  66,  84. 

Mr.  Feame,  in  his  work  on  Contingent  Bemainders,  page 
364,  says:  ^Tn  general,  it  seems  that  contingent  interests  pass 
to  the  real  and  personal  representatiyes,  according  ^  to  the 
nature  of  such  interests,  as  well  as  vested  interests,  so  as  to  en- 
title such  personal  representatives  to  them  when  the  oontin** 
gencies  happen*' :  Kenyon  y.  See,  94  N.  T.  663,  668. 
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Tliis  court  and  the  supreme  court  of  the  TTuited  States 
have  held  in  numerous  cases  that  the  transfer  tax  is  not  im- 
posed upon  property,  but  upon  the  right  of  succession.  It, 
therefore,  follows  that  where  there  was  a  complete  Testing  of 
a  residuary  estate  before  the  enactment  of  the  transfer  tax 
statute,  it  cannot  be  reached  by  that  form  of  taxation.  In 
the  case  before  us  it  is  an  undisputed  fact  that  these  remain- 
ders had  Tested  in  1863,  and  the  only  contingency  leading  to 
their  devesting  was  the  death  of  a  remainderman  in  the  life- 
time of  the  life  tenant,  in  which  event  the  children  of  the  one 
so  dying  would  be  substituted.  If  these  estates  in  remainder 
were  vested  prior  to  t£e  enactment  of  the  transfer  tax  act 
there  could  be  in  no  legal  sense  a  transfer  of  the  property  at 
the  time  of  possession  {gid  enjoyment.  This  being  eo,  to  im- 
pose a  tax  based  on  the  succession  would  be  to  diminish  the 
value  of  these  Tested  estates,  to  impair  the  obligation  of  a  con- 
tract and  take  priTate  property  for  public  use  without  com- 
pensation. 

The  learned  appellate  diTision  reached  the  conclusion  that 
this  amendment  of  1899  was  unconstitutional,  and  we  agree 
with  them  in  that  regard.  They  have,  however,  sustained 
this  legislation  on  the  ground  that  it  is  a  direct  tax  upon 
property  and  a  legitimate  exercise  of  the  taxing  power.  In 
so  holding  that  learned  court  uses  this  language:  ''It  may 
seem  incongruous  that  a  transfer  tax  act,  which  in  principle 
was  intended  to  impose  a  tax  upon  the  right  of  succession, 
should  be  construed  in  such  a  way  as  to  uphold  the  tax  as  one 
upon  property.  Our  conclusion,  therefore,  upon  the  whole 
case  is,  that  if  the  tax  sought  to  be  imposed  could  only  be 
supported  upon  the  principle  that  it  is  a  tax  upon  the  right 
of  succession,  then  there  would  be  objections,  among  them 
constitutional  ones,  to  its  validity;  but  that  with  reference  to 
the  estate  here  involved  if  the  act  can  be  construed,  as  with  ^^ 
some  misgivings  we  think  it  can,  as  a  tax  upon  property,  it  is 
free  from  constitutional  objections,  and  the  tax  may  be  up- 
held.'' 

We  are  of  opinion  that  it  is  a  violent  presumption  as  to  the 
intention  of  the  legislature  to  construe  an  act  which  is  avowedly   . 
designed  to  tax  the  saccession  of  property,  on  the  death  of  its 
owner,  as  a  direct  tax. 

It  would  seem  to  be  too  clear  for  argument  that  the  legis- 
lative intention  in  this  regard  was  to  deal  with  the  act  relating 
to  taxable  transfers  and  with  nothing  else. 
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In  the  first  place  we  have  the  title  of  chapter  76  of  the 
Laws  of  1899,  enacting  this  amendment,  as  follows:  **An  act 
to  amend  chapter  908  of  the  Laws  of  1896,  ^^tled  *An 
act  in  relation  to  taxation,  constituting  chapter  24  of  the  Gen- 
eral Laws,*  as  amended  by  chapter  284  of  the  Lawe  of  1897,  re- 
lating to  taxable  transfers  of  property.'* 

The  first  section  thereof  opens  with  these  words:  ''Section 
230  of  chapter  908  of  the  Laws  of  1896,  ....  relating  to 
taxable  transfers  of  property,  is  hereby  amended  to  read  as 
follows,*^  etc. 

To  say  that  the  act  was  not  an  amendment  of  the  law  rdat- 
ing  to  taxable  transfers  of  property  is  to  contradict  what  plainly 
appears  npon  its  face. 

We  will  once  more  quote  tiie  amendment:  ''All  estates  upon 
remainder  or  reversion,  which  vested  prior  to  June  30,  1885, 
but  which  will  not  come  into  actual  possession  or  enjoyment 
of  the  person  or  corporation  beneficially  interested  therein  un- 
til after  the  passage  of  this  act  shall  be  appraised  and  taxed 
as  soon  as  the  person  or  corporation  beneficially  interested 
therein  shall  be  entitled  to  the  actual  possession  or  enjoyment 
thereof.'* 

The  intention  of  the  legislature  being  so  absolutely  dear  in 
the  premises,  for  it  must  be  remembered  that  ever  since  the 
death  of  the  testator  this  property  has  borne  and  discharged 
its  annual  taxes  just  the  same  as  other  property,  we  might 
well  be  justified  in  declining  to  further  consider  the  question 
of  whether  this  is  an  effort  to  impose  a  direct  tax  upon  prop- 
erty. 

^"^  Assuming,  however,  that  the  legislature  intended  to  exer- 
cise its  power  of  direct  taxation,  the  learned  counsel  for  the 
appellant  insists  that  it  is  invalid  for  two  reasons :  1.  The  lav 
does  not  subject  to  the  tax  a  class  of  property,  but  does  sub- 
ject certain  designated  persons,  defined  by  the  character  of 
their  ownership,  to  the  payment  of  the  tax;  2.  The  law  does 
not  apportion  the  burden  equally  upon  all  the  owners  desig- 
nated, but  discriminates  between  different  owners  so  that  the 
share  of  the  burden  imposed  as  to  some  owners  is  five  per  cent, 
as  to  other  owners  it  is  one  per  cent,  and  as  to  still  other  owners 
it  is  nothing  at  all. 

It  is  the  undoubted  rule  that  the  legislature  possesses  nn- 
limited  power  of  taxation  except  as  restrained  by  constitational 
provisions.  These  restraints  require  the  taxation  to  be  im- 
posed according  to  well-settled  general  rules. 
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In  Pollock  y.  Farmers'  Loan  etc.  Co.,  167  TJ.  S.  699, 15  Sup. 
Ct.  Hep.  696,  the  supreme  court  of  the  United  States  lays  down 
the  following  rule :  ^The  inherent  and  fundamental  nature  and 
character  of  a  tax  is  that  of  contribution  to  the  support  of  the 
government,  levied  upon  the  principle  of  equal  and  uniform 
apportionment  among  the  persons  taxed,  and  any  other  exac- 
tion does  not  come  within  the  legal  definition  of  a  tax/' 

Mr.  Cooley  in  his  work  on  Taxation,  at  page  696,  says:  ^t 
is  diflScult  to  conceive  of  a  justifiable  exemption  law  which 
should  select  single  individuals  or  corporations,  or  single  arti- 
cles of  property,  and  taking  them  out  of  the  class  to  which 
they  belong,  make  them  the  subject  of  capricious  legislative 
favor.  Such  favoritism  could  make  no  pretense  to  equality; 
it  would  lack  the  semblance  of  legitimate  tax  legislation." 

The  supreme  court  of  the  United  States  in  a. recent  case, 
decided  March  10,  1902  (Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  640,  22  Sup.  Ct.  Bep.  431),  have  considered  the  sub- 
ject of  classification  very  fully.  The  court  says:  **The  diffi- 
culty is  not  met  by  saying  that,  generally  speaking,  the  state 
when  enacting  laws  may,  in  its  discretion,  make  a  classifica- 
tion of  persons,  firms,  corporations,  and  associations  in  order 
to  subserve  public  objects.  For  this  court  has  held  that  classifi- 
cation ^ust  ^  always  rest  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act  in  respect  to  which 
the  classification  is  proposed  and  can  never  be  made  arbitrarily, 

and  without  any  such  basis But  arbitrary  selection  can 

never  be  justified  by  calling  it  classification.  The  equal  pro- 
tection demanded  by  the  fourteenth  amendment  forbids  this. 
....  No  duty  rests  more  imperatively  upon  the  courts  than 
the  enforcement  of  those  constitutional  provisions  intended 
to  secure  that  equality  of  rights  which  is  the  foundation  of 
free  government.  It  is  apparent  that  the  mere  fact  of  classifi- 
cation is  not  sufficient  to  relieve  a  statute  from  the  reach  of  the 
equalil^  clause  of  the  fourteenth  amendment,  and  that  in  all 
cases  it  must  appear  not  only  that  a  classification  has  been 
made,  but  also  that  it  is  one  based  upon  some  reasonable 
ground — some  difference  which  bears  a  just  and  proper  rela- 
tion to  the  attempted  classification — and  is  not  a  mere  arbitrary 
selection':  Gulf  etc.  By.  Co.  v.  Ellis,  165  U.  S.  160,  155,  169, 
160,  165,  17  Sup.  Ct  Bep.  265.  These  principles  were  recog- 
nized and  applied  in  Cotting  v.  Kansas  City  Stockyards  Co., 
183  U.  S.  79,  22  Sup.  Ct.  Bep.  30,  in  which  it  was  unanimously 
agreed  that  a  statute  of  Kansas  regulating  the  charges  of  a 
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particular  stockyards  company  in  the  state,  but  which  exempted 
certain  stockyards  from  its  operation,  was  repngnant  to  the 
fourteenth  amendment,  in  that  it  denied  to  that  company  the 
equal  protection  of  the  laws." 

The  case  from  which  we  haye  qnoted  aboye  inyolyed  the  ta- 
lidity  of  the  Illinois  trust  statute  of  1893^  which  was  alleged 
to  be  in  yiolation  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  The  act  wias  held  unconstitu- 
tional, for  the  reason  that  the  first  section  thereof  embraced 
all  persons,  firms,  corporations,  or  associations  of  persons  who 
combine  their  capital  skill,  or  acts  for  any  of  the  purposes 
specified,  while  the  ninth  section  declares  that  the  atatute  shall 
not  apply  to  agriculturists  or  livestock  dealers  in  respect  of 
their  products  or  stock  on  hand.  This  discrimination  was  held 
to  render  the  statute  invalid.  ^ 

It  is  to  be  observed  that  the  amendment  of  1899,  now  under 
^*  consideration,  was  further  amended  in  1900  and  1901  by 
changing  the  words,  ''June  30,  1885,"  to  '*May  1,  1892." 
While  these  changes  do  not  affect  the  case  at  bar  still  they  in- 
dicate the  legislative  intention  to  narrow  the  application  of 
this  statute  to  a  very  limited  number  of  individuals  belonging 
to  a  larger  class.  The  vice  of  this  legislation  is  that  it  does 
not  seek  to  impose  a  tax  on  all  estates  upon  remainder,  whether 
created  by  will  or  deed,  that  vested  prior  to  June  30,  1885,  but 
contains  the  further  provision  that  the  life  estate  must  expire 
after  the  passage  of  the  amendment  on  March  14,  1899. 

All  the  vested  estates  upon  remainder  or  reversion,  as  to 
which  the  intermediate  life  estate  terminated  between  June 
30,  1885,  and  March  14,  1899,  escape  taxation  aa  they  are  not 
within  the  purview  of  the  amendment  of  the  latter  year.  The 
tax  is  therefore  imposed  upon  a  limited  dass  of  remainder- 
men, while  others  who  have  come  into  possession  and  enjoy- 
ment, by  reason  of  the  termination  of  the  life  estate  long  after 
the  early  date  fixed  of  June  30,  1885,  are  not  taxed. 

The  learned  counsel  for  the  appellant  states  a  very  apt  illus- 
tration in  his  brief,  as  follows :  '^e  often  hear  it  declared  that 
the  legislature  may  designate  watches  and  carriages  as  a  class 
of  property,  and  subject  the  same  to  the  payment  of  duties  or 
taxes,  but  would  anyone  daim  that  a  law  declaring  that  all 
watches  or  carriages  which  were  purchased  prior  to  June  80, 
1885,  should  be  appraised  and  taxed  could  be  sustained  upon 
the  ground  that  such  law  merely  designated  a  das  of  prop- 
erty for  taxation  ?^ 
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Where  the  statnte  declares  that  the  owner  of  a  particular 
class  of  property^  acquired  at  a  particular  time,  shall  be  taxed, 
it  is  equivalent  to  naming  the  owners  of  such  property;  it  is 
in  no  sense  a  general  classification. 

The  principle  involved  in  this  mode  of  taxation  is  illustrated 
in  Matter  of  Henueberger,  155  N.  Y.  420,  50  N.  E.  61,  which 
involved  the  question  whether  a  statute  was  a  general  or  a 
private  or  local  bill.  The  headnote  reads  aa  follows:  ^Al« 
though  an  ^^  act  is  drawn  in  general  terms,  if  its  provisions 
are  such  in  number  and  in  character  as  unduly,  with  reference 
to  the  constitutional  purpose,  to  restrict  its  operation,  and,  to 
all  intents,  to  confine  it  to  a  particular  locality,  it  comes  as 
much  under  condemnation  as  a  local  bill  as  though  it  designated 
the  locality  by  name/* 

This  amendment  is  dearly  unconstitutional  in  another  as- 
pect, as  it  does  not  apportion  the  burden  equally  among  the 
owners  of  estates  sought  to  be  taxed,  for  it  imposes  on  some 
five  per  cent,  on  others  one  per  cent,  and  as  to  other  ot^ners 
nothing  at  all.  It  is  true  this  discrimination  was  brought 
about  because  the  legislature  was  dealing  with  a  succession  tax, 
and,  consequently,  maintained  the  differing  rates  of  taxation 
found  in  the  act  in  relation  to  taxable  transfers.  This  is  still 
further  evidence  that  the  intention  of  the  legislature  was  not 
to  exercise  its  power  of  direct  taxation. 

It  follows  that  the  amendment  of  1899,  whether  regarded  as 
a  part  of  the  act  relating  to  taxable  transfers,  or  an  attempt 
on  the  part  of  the  legislature  to  exercise  its  general  power  of 
taxation,  U  unconstitutional  and  Toid. 

The  order  appealed  from  should  be  reversed,  with  costs,  and 
an  order  duly  entered  declaring  the  estate  of  Walden  Pell,  Ist, 
to  be  exempt  from  the  transfer  tax. 

Gray,  O'Brien,  Haight,  CuUen,  and  Werner ,  JJ. ,  concur. 

Parker,  C.  J.,  concurs  only  on  the  ground  that  chapter  76 
of  the  Laws  of  1899  does  not  provide  for  a  direct  tax  upon 
property  and  in  so  far  as  it  aims  to  tax  transfers  of  estates  al- 
ready vested  when  the  act  was  passed  (which  is  this  ease)^  it 
is  void. 


The  Conatltiitloiiality  of  Ck>llat«r«l  laJierltaiiea  Tax  Zawv  is 
considered  in  the  monographic  note  to  State  v.  Hamlin,  41  Am.  St. 
Rep.  580-586.  Such  laws  must  be  uniform  as  to  persons  of  the 
same  class:  Estate  of  Mahoney,  138  Gal.  180,  96  Pac  889,  86  Am. 
8t.  Rep.  156,  and  cases  cited  in  the  cross-reference  note  thereto^ 
Pnrthermore,  their  operation  must  be  prospective:  Slate  t.  Swltslec; 
148  Ma  287,  a6  Am.  St  Rep.  058,  46  &  W.  Mk 
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HEARSAY  EVIDENGS  IS  GENERALLY  INADMI8SIBLB 
to  prove  or  disprove  a  material  fact  involved  in  the  iasne  between 
the  parties,    (p.  8(H.) 

THE  WEIGHT  OF  HEARSAY  EVIDENCE  AS  TO  MAT- 
TERS  OF  PEDIGREE  is  a  question  for  the  jury.    (p.  8(H.) 

THE  TERM  "PEDIGREE"  EMBRACES  NOT  ONLY  DE- 
SCENT and  relationship,  but  also  facts  of  birth,  marriage,  and 
death,  and  the  times  when  these  events  happened,    (p.  801.) 

HEARSAY  EVIDENCE.— IN  AN  ISSUE  WITH  RESPECT 
TO  DESCENT  OR  RELATIONSHIP,  particular  facts  such  as  births, 
marriages,  and  deaths,  may  be  proved  by  hearsay  evidence,  consist- 
ing of  declarations  of  persons  who  from  their  situation  were  likely 
to  know,  and  such  statements  are  admissible  when  the  declarant  is 
dead.    (p.  801.) 

DECLARATIONS  OF  A  DECEDENT  ARE  ADMISSIBLE 
TO  raOVB  THE  NONEXISTENCE  OF  ANY  CHILDREN,  heirs,  or 
next  of  kin  of  such  deceased,    (p.  806.) 

THE  DECLARATIONS  OF  A  DECEDENT  THAT  SHE 
HAD  NO  CHILDREN  OR  RELATIVES  RELATE  TO  MATTERS 
OF  PEDIGREE  and  are  as  admissible  to  prove  a  negative  as  an 

affirmative,    (p.  806.) 

PEDIGREE-HEARSAY  EVIDENCE.— AN  ISSUE  OF  FACT 
CONCERNING  THE  BIRTH  or  survival  of  children  capable  of 
taking  the  estate  of  a  deceased  person,  whether  the  estate  be  retl 
or  personal,  is  fairly  within  the  principle  that  permits  hearsay  evi- 
dence In  matters  of  pedigree,    (p.  806.) 

W.  W.  Thompson,  for  the  appellant. 

Louis  Marshall,  for  the  respondent. 

*«»  O'BRIEN,  J.  The  legal  question  involved  in  this  ap- 
peal is  whether  an  old  and  established  rule  of  evidence  is  ap- 
plicable to  a  state  of  facts  somewhat  novel  and  peculiar.  In 
the  month  of  February,  1895,  one  Margaret  Hunter,  an  old  lady 
*^  between  seventy-five  and  eighty  years  of  age,  was  found 
dead  in  the  house  where  she  had  lived  for  twenty-seven  or 
twenty-eight  years  in  the  city  of  Newark,  New  Jersey.  It  ap- 
pears that  she  had  lived  alone  in  the  house  for  several  years 
prior  to  her  death.  During  the  latter  years  of  her  life  she  was 
in  feeble  health  and  apparently  in  very  poor  circumstances,  if 
not  in  actual  want.  The  plaintiff,  who  was  the  county  physi- 
cian and  the  proper  person  under  the  laws  of  that  state  to  take 
charge  of  the  remains,  was  notified  of  the  death  and  arranged 
for  the  funeral  and  at  the  same  time  took  possession  of  aU  of 
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her  effecta.  He  found  npon  her  person  a  pockety  evidently  taken 
from  an  old  dress,  which  contained  seventeen  savings  bank- 
books, representing  deposits  in  various  banks,  one  in  Newark 
and  the  rest  in  the  city  of  New  York.  He  also  found  a  number 
of  papers,  including  three  separate  lists  of  fhe  names  of  the  var« 
iouB  savings  banks  in  which  the  deposits  were  made.  These 
lists  gave  the  numbers  of  the  books  and  the  dates  of  the  de- 
posits. After  the  plaintiff  obtained  possession  of  the  lists  and 
of  the  seventeen  books  he  discovered  from  the  lists  that  there 
were  additional  amounts  besides  those  for  which  there  were 
hank4>ooks,  and  on  investigation  found  the  missing  bank-books 
at  the  various  banks  mentioned  in  the  lists.  The  bank-books 
represented  accounts  kept  in  a  variety  of  forms  between  the 
deceased  and  the  several  banks,  and  disclosed  the  fact  that  at 
the  time  of  her  death  she  had  on  deposit  in  those  several  banks 
a  sum  of  money  which,  in  the  aggregate,  amounted  to  over 
thirty  thousand  dollars.  It  seems  that  her  maiden  name  was 
Margaret  Bipwn,  and  it  is  assumed  that  at  some  time  she  had 
married  a  man  by  the  name  of  Hunter,  but  if  that  was  the 
fact  he  had  disappeared,  and  during  the  twenty-seven  or 
twenty-eight  years  that  she  had  lived  in  the  house  mentioned, 
he  had  never  been  seen  by  any  of  the  neighbors  in  the  vicinity 
who  had  long  known  the  deceased  and  had  frequently  been  at 
her  house. 

After  the  funeral  letters  of  administration  upon  the  estate 
of  the  deceased  were  issued  to  the  plaintiff  by  the  proper  pro- 
bate court  in  New  Jersey,  and  subsequently  by  a  decree  of  the 
surrogate  of  the  county  of  New  York  ancillary  letters  were 
issued  ^'^^  to  him  under  the  laws  of  this  state.  This  action 
concerns  only  the  deposits  made  by  the  deceased  with  the  de- 
fendant, a  saving  bank  of  this  state.  The  complaint  con- 
tains three  distinct  causes  of  action.  The  first  is  upon  an  ac- 
count which  the  deceased  opened  with  the  defendant  upon 
which  there  was  due  on  the  first  day  of  January,  1899,  the 
sum  of  thirteen  hundred  dollars.  It  is  alleged  that  the  de- 
ceased, for  reasons  and  purposes  of  her  own,  caused  the  de- 
posits to  be  made  in  the  name  of  Margaret  Brown,  that  being 
an  assumed  and  fictitious  name  and  intended  to  represent  the 
deceased  and  no  other  person.  It  appears  from  the  record 
that  the  defendant  has  paid  this  deposit,  and  hence  it  is  not 
involved  in  the  present  judgment.  The  other  two  causes  of 
action  are  based  upon  two  distinct  and  separate  accounts  opened 
by  the  deceased  with  the  defendant,  aggregating  on  the  first 
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day  of  January,  1899,  about  two  thousand  dollars.  The  first 
of  these  accounts  was  opened  on  January  3,  1882,  and  the  de- 
posit was  made  by  the  deceased  "in  trust  for  son  Thomas,"  the 
deceased  stating  to  the  bank  at  the  time  that  this  son  was  nine 
years  of  age.  On  August  22,  1883,  she  opened  the  other  ac- 
count and  the  deposit  was  made  in  her  own  name  ''in  trust 
for  son  John,^'lBhe  stating  to  the  bank  at  the  time  that  this 
son  was  eleven  years  of  age.  The  defendant  delivered  to  the 
deceased  pass-books  representing  these  two  accounts,  which  re- 
mained in  her  possession  during  her  life  and  were  found  upon 
her  person  after  her  death.  The  plaintiff  alleges  that  the  bene- 
ficiary in  each  of  these  trusts  was  not  a  real  person,  but  an  as- 
sumed name  or  a  fictitious  person,  and  was  intended  to  repre- 
sent the  deceased  and  no  one  else.  It  is  also  alleged  that  the 
deceased  had  no  son  or  any  child  or  children. 

The  defendant  answered^  alleging  that  it  had  tendered  to 
the  plaintiff  the  moneys  due  upon  the  account  fir&t  stated,  and 
as  to  the  second  and  third  causes  of  action  it  alleged  that  the 
accounts  were  opened  by  the  deceased  and  the  deposits  made  in 
trust  for  the  benefit  of  her  two  sons  named,  and  denied  that 
their  names  were  assumed  or  fictitious  or  intended  to  represent 
the  deceased,  and,  further,  that  they  were  real  *''*  person! 
and  proper  and  necessary  parties  defendant  in  order  to  an- 
thorize  a  complete  determination  of  the  questions  involved  in 
the  action.  The  defendant  thus  tendered  an  issue  with  respect 
to  the  plaintiff's  right  to  recover  upon  the  two  trust  accounts. 
That  issue  was  whether  the  beneficiaries  named  were  real  or 
fictitious  persons. 

The  question  of  fact  tried  and  determined  by  the  jury  was 
whether  these  accounts,  so  far  as  they  appeared  upon  the  books 
of  the  bank  to  be  in  trust,  were  fictitious  and  intended  for  the 
sole  benefit  of  the  deceased.  Upon  this  issue  the  plaintiff  gave 
some  proof  which  was  circumstantial.  It  appeared  that  several 
of  the  other  pass-books  representing  accounts  in  other  banks 
stated  that  the  accounts  were  in  trust  for  various  other  per- 
sons, some  of  whom  it  seems  to  have  been  conceded  were  ficti- 
tious. Proof  was  given  to  the  effect  that  none  of  the  neigh- 
bors of  the  deceived,  during  the  lon^  period  of  twenty-seven 
or  twenty-eight  years,  had  ever  seen  or  known  Hunter,  the  sup- 
posed husband,  or  any  children  of  the  deceased.  This  action 
was  commenced  about  five  years  after  her  death,  and  it  appean 
that  during  the  interval  no  husband,  child  or  relative  had  ap- 
peared or  made  any  claim  to  her  estate.    It  appeared  from  the 
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uncontradicted  evidence  that  the  account  for  the  benefit  of  the 
son  Thomas  was  opened  on  January  3,  1882,  and  the  deceased 
then  stated  that  he  was  nine  years  of  age,  while  the  account 
for  the  son  John  was  opened  on  August  22,  1883,  and  she  then 
stated  that  he  was  eleven  years  of  age.  It  is  consequently 
argued  that  Thomas,  who  T^as  nine  years  of  age  about  two  years 
previous,  must  then  have  likewise  been  eleven  years  of  age. 
Moreover,  it  will  be  seen  from  these  dates  and  from  the  ages 
of  the  children  given  by  the  depositor  at  the  time  of  the  de- 
posits and  her  own  age  at  the  time  of  her  death  in  1895,  as  es- 
tablished by  the  uncontradicted  evidence,  that  she  must  have 
been  about  fifty-^two  years  of  age  at  the  time  of  the  birth  of 
John  and  Thomas,  if  such  an  event  ever  occurred.  These  facts 
and  circumstances^  with  others  which  appear  in  the  case,  were 
competent  for  the  consideration  of  the  jury  upon  the  issue  of 
fact,  which  was  ^'^  whether  the  beneficiaries  named  were  real 
or  fictitious,  and  the  jury  could  have  found  that  the  deposit 
was  for  her  own  benefit  and  that  the  alleged  beneficiaries  were 
fictitious.  The  jury  in  considering  this  issue  might  very  well 
have  adopted  tlie  reasoning  of  this  court  in  the  case  of  Beaver 
v,  Beaver,  117  N.  Y.  430,  15  Am.  St.  Rep.  531,  22  N".  E.  942, 
where  the  court  said  in  deciding  a  question  of  kindred  char- 
acter: 'TVe  cannot  close  our  eyes  to  the  well-known  practice 
of  persons  depositing  in  savings  banks  money  to  the  credit  of 
real  or  fictitious  persons  with  no  intention  of  devesting  them- 
selves of  ownership.  It  is  attributable  to  various  reasons — ^rea- 
sons  connected  with  taxation;  rules  of  the  bank  limiting  the 
amount  which  any  one  individual  may  keep  on  deposit;  the 
desire  to  obtain  high  rates  of  interest  where  there  is  a  discrim- 
ination* based  on  the  amount  of  deposits  and  the  desire  on  the 
part  of  many  persons  to  veil  or  conceal  from  others  knowledge 
of  their  pecuniary  condition.  In  most  oases,  where  a  deposit 
of  this  character  is  made  as  a  gift,  there  are  contemporaneous 
facts  or  subsequent  declarations  by  which  the  intention  can  be 
established  independently  of  the  form  of  the  deposit.  We  are 
inclined  to  think  that  to  infer  a  gift  from  the  form  of  the 
deposit  alone  would,  in  the  great  majority  of  cases,  and  es- 
pecially where  the  deposit  was  of  any  considerable  amount, 
impute  an  intention  which  never  existed  and  defeat  the  real 
purpose  of  the  depositor.** 

The  issue  of  fact  raised  by  the  pleadings,  with  respect  to 
the  real  character  of  the  deposit,  was  submitted  to  the  jury 
and  a  verdict  was  found  in  favor  of  the  plain^tiff,  which  has 
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been  unanimously  afi&rmed  at  the  appellate  division,  and  lo 
we  think  that  the  record  presents  no  question  of  law  but  those 
iraised  by  exceptions  taken  at  the  triaL  None  of  these  excep- 
tions but  one  call  for  any  consideration,  and  that,  possibly,  pre- 
4ients  a  question  of  some  interest  and  importance. 

At  the  trial  the  plaintiff  called  witnesses  who  knew  the  de- 
ceased in  her  lifetime  and  were  her  neighbors  in  Newark,  and 
who  had  frequent  conversations  with  her  in  regard  to  her  fam- 
ily history.  They  were  permitted  to  testify  to  the  statements 
and  declarations  of  the  deceased  made  to  them  at  various  ^^ 
times,  to  the  effect  that  she  was  alone  in  the  world,  but  had 
<f)een  married  at  one  time  and  had  separated  from  her  husband; 
that  she  had  no  children  and  no  family  or  any  relative;  that 
«he  never  had  any  children ;  and  these  same  witnesses  testified 
that  they  never  knew  or  had  seen  her  husband.  This  testi- 
^mony  was  objected  to  by  the  defendant's  counsel  on  the  ground 
;that  it  was  incompetent  and  hearsay  and  no  part  of  the  res 
Sestae,  but  occurred  some  three  years  after  the  last  account 
*with  the  defendant  was  opened.  The  court  overruled  the  ob- 
jections^ and  the  defendant's  counsel  excepted. 

There  can  be  no  doubt  with  respect  to  the  character  of  this 
testimony.  It  is  conceded  that  it  was  what,  in  the  law  of 
evidence,  is  kno\ni  as  hearsay ;  and  the  general  rule  is  that  such 
testimony  is  not  admissible  to  prove  or  disprove  a  material 
fact  involved  in  the  issue  between  the  parties.  But  this  gen- 
eral rule  is  subject  to  one  important  exception,  and  that  is, 
that  hearsay  evidence,  or  such  declarations  and  statements  as 
to  matters  of  pedigree  are  admissible.  The  weight  or  effect 
of  such  evidence  is  for  the  jury,  but  the  question  here  is 
whether  it  was  competent.  Pedigree  is  the  lineage,  descent, 
and  succession  of  families.  The  term  embraces  not  only 
^iescent  and  relationship,  but  also  the  facts  of  birth,  marriage.  ^ 
:and  death,  and  the  times  when  these  events  happened:  1  Green- 
leaf  on  Evidence,  sec,  104.  In  an  issue  with  respect  to  descent 
or  relationship,  particular  facts,  such  as  births,  marriages,  and 
deaths,  may  be  proved  by  hearsay  evidence  consistii:^  of  dec- 
larations of  persons  who  from  their  situation  were  likely  to 
Smow,  and  such  statements  are  admissible  when  the  person  mak- 
iing  the  declarations  is  dead.  It  is  said,  however,  that  this  case 
is  not  within  the  exception  just  referred  to,  for  two  reasons. 
In  the  first  place  it  is  an  ordinary  action  of  debt,  or  to  re- 
cover money  upon  an  implied  promise  to  pay  it,  and,  hence, 
••does  not  and  cannot  involve  any  question  of  pedigree.    It  is 
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quite  true  that  in  a  great  majority  of  such  actions  such  a  ques* 
tion  cannot  arise^  but  it  does  not  follow  that  it  is  universallj 
true.    Such  a  question  may  arise  in  an  action  to  recover  money 
or  other  personal  property  that  has  passed  to  some  one  *^*  by 
descent  or  intestacy.    If  the  property  left  by  the  deceased  ha* 
been  real  estate  instead  of  money  in  bank,  it  is  quite  conceiva- 
ble that  such  a  question  would  arise  in  any  controversy  concern- 
ing the  right  of  succession,  or  the  ownership  of  the  estate^  anA 
the  mere  fact  that  in  this  case  the  controversy  does  not  relate- 
to  the  succession  to  lands  or  specific  personal  property,  but  to 
money  on  deposit  in  a  bank,  does  not  necessarily  take  the  case 
out  of  the  exception  to  the  general  rule  concerning  hearsay 
evidence.    The  issue  in  this  case  was  one  concerning  the  right 
of  succession  to  the  personal   property  of  a  deceased  person. 
It  is  claimed  on  the  part  of  the  plaintiff  that  the  deceased 
never  had  any  children,  and  that  the  names  entered  upon  tho-- 
books  of  the  bank  as  beneficiaries  of  a  trust  at  the  time  of  the  - 
deposit,  did  not  represent  real  but  fictitious  persons,  and  hence  - 
that  the  deposit  was  made  for  the  benefit  of  the  deceased  her*  - 
self,  and  that  she  was  the  absolute  owner  of  the  money  at  the  - 
time  of  her  death.    The  defendant  tendered  an  issue  uponi 
these  allegations  of  the  complaint,  and  hence  the  disputed  ques^- 
tion  of  fact  was  one  of  title,  depending  upon  the  true  nature 
and  character  of  the  deposits,  or  whether  they  were  for  the 
benefit  of  real  or  fictitious  beneficiaries.    If  the  deceased  never 
in  fact  had  any  children,  the  money  deposited  was  her  own  and3 
subject  to  her  order,   or  that   of  her  personal  representative 
after  her  death  intestate.    In  this  respect  the  case  is  not  ma* 
terially  different  in  principle  from  the  ordinary  action  of  eject- 
ment, where  the  plaintiff's  right  to  recover  depends  upon  proof 
that  a  person  in  the  direct  line  of  descent  died  without  issue. 
In  such  a  case  proof  of  pedigree  is  admitted  to  establish  title- 
to  land,  and  here,  where  the  subject  matter  of  the  action  is 
money  left  by  the  deceased,  there  is  no  good  reason  for  ex- 
cluding the  same  class  of  proof  in  a  controyevsy  to  deteTmiiift> 
the  real  owner :  Clark  v.  Owens,  18  K.  Y.  434. 

It  ia  quite  true,  as  suggested  by  the  learned  counsel  for  the 
defendant,  that  hearsay  evidence  as  to  pedigree  is  generally  ad* 
mitted  to  establish  the  descent  or  relationship  of  a  real  living^ 
person  with  some  deceased  ancestor.  In  this  ease  it  was  ^** 
admitted  for  the  purpose  of  establishing  the  fact  thai  the  name» 
placed  upon  the  books  of  the  bank  as  beneficiaries  were  not  real 
but  lletitoa%  and  that  in  truth  the  deceased  had  no  children. 
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and,  therefore,  that  the  money  deposited  passed  to  the  personal 
representatives  upon  her  death.  It  was  admitted  to  prove  the 
nonexistence  of  any  children,  heirs,  or  next  of  kin  of  the  de- 
ceased.  The  declarations  of  the  deceased  which  were  adanitted 
related  to  her  family  history.  They  were,  in  substance,  that 
she  had  no  children  or  relatives,  and  if  such  declarations  re- 
lated to  pedigree  they  were  just  as  admissible  to  prove  a  nega- 
tive as  an  afiirmative.  The  declarations  in  such  cases  are  not 
strictly  confined  to  births,  marriages,  and  deaths,  but  extend 
to  any  inquiry  necessarily  involving  these  events,  or  which  tend 
to  show  that  either,  some,  or  all  of  them  took  place  or  did  not: 
Russell  v.  Schuyler,  22  Wend.  279 ;  People  y.  Pulton  Fire  Ins. 
Co.,  26  Wend.  208. 

We  think  that  the  evidence  was  admissible,  and  this  view 
is  sustained  by  the  discussions  to  be  found  in  the  adjudged 
cases  in  which  the  doctrine  has  been  asserted  and  applied: 
Eisenlord  v.  Clum,  126  N.  Y.  552,  27  N.  E.  1024 ;  Young  v. 
Shulenberg,  166  N.  Y.  386,  80  Am.  St  Rep.  730,  59  N.  E.  135; 
Pulkerson  v.  Holmes,  117  TT.  S.  395,  6  Sup.  Ot.  Rep.  780; 
Haines  v.  Guthrie,  L.  R.  13  Q.  B.  D.  818. 

An  issue  of  fact  concerning  the  birth  or  survival  of  chil- 
dren capable  of  taking  the  estate  of  a  deceased  person,  whether 
the  estate  be  real  or  personal,  is  fairly  within  the  principle 
that  permits  hearsay  evidence  in  matters  of  pedigree.  In  this 
case  it  may  be  said  that  the  issue  involved  the  question  whether, 
in  fact,  any  children  had  ever  been  bom  to  the  deceased,  and 
her  own  declarations  on  that  subject  were,  under  jhe  circum- 
stances, admissible.  In  the  language  of  Lord  Erskine,  in 
Vowles  V.  Young,  13  Ves.  Jr..  140 :  **Courts  of  law  are  obliged, 
in  cases  of  this  kind,  to  depart  from  the  ordinary  rules  of  evi- 
dence, as  it  would  be  impossible  to  establish  descents  according 
to  the  strict  rules  by  which  contracts  are  established,  and  sub- 
jects of  property  regulated,  requiring  the  facts  from  the  mouth 
of  the  witness  who  has  *^®  the  knowledge  of  them.  In  cases 
of  pedigree,  therefore,  recourse  is  had  to  a  secondary  sort  of 
evidence— the  best  the  nature  of  the  subject  will  admit,  estab- 
lishing the  descent  from  the  only  sources  that  can  be  had.'' 

It  follows  that  the  ruling  of  the  trial  judge  admitting  the 
dedarations  and  statements  of  the  deceased  in  regard  to  her 
family  history  was  not  erroneous,  and  the  judgment  musty 
therefore,  be  affirmed,  with  costs. 

Parker,  C.  J.,  Martin,  Vann,  Cullen,  Werner,  JJ.,  and  Gray, 
J.)  in  result,  concur. 


May,  1902.]     Grken  v.  Metropolitan  Street  Ry.  Co,        807 

The  Dedaratlona  of  a  Peraon  Since  Deceaaed  are  admissible  to 
prove  family  relationship,  including  marriages,  births,  and  deaths* 
and  .the  facts  necessarily  resulting  from  these  events:  Young  v* 
Schulenberg,  165  N.  Y.  385.  80  Am.  St.  Hep.  730,  59  N.  B.  135; 
Malone  v.  Adams,  113  Ga.  791,  84  Am.  St  Rep.  259,  39  S.  B.  507i; 
Shorten  v.  Judd,  56  Kan.  43.  54  Am.  St  Rep.  587,  42  Pac.  337.  See, 
in  this  connection,  Estate  of  WUliams,  128  CaL  552,  79  Am.  St  Rep. 
67,  61  Pac  67a 


GREEN  T.  METROPOLITAN   STREET  RAILWAY  CO. 

[171  N.  Y.  201,  63  N.  B.  958.] 

PRIVILEGED  COMMUNICATION.  —  A  STATUTE  EX- 
CLUDING THE  TESTIMONY  OP  A  PHYSICIAN,  as  to  informa- 
tion acquired  by  him  while  attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity,  will  not  exclude  testimony  as  to  how  an  accident  hap- 
pened, where  such  information  was  acquired  while  attending  the 
plaintiff,  but  it  did  not  appear  that  it  was  necessary  for  purposes 
of  professional  treatment    (p.  806.) 

Action  to  recover  damages  {or  injuries  received  by  the  plain- 
tiff, a  boy  of  twelve,  from  being  run  over  by  one  of  the  de- 
fendant's cars.  Section  834  of  the  Code  of  Civil  Procedure, 
which  relates  to  the  question  of  a  physician's  testimony,  is  as 
follows:  "A  person  duly  authorized  to  practice  physic  or  sur- 
gery  shall  not  be  allowed  to  disclose  any  information  which 
he  acquired  in  attending  a  patient,  in  a  professional  capacity, 

and  which  was  necessary  to  enable  him  to  act  in  that  capacity.'' 

«     ^^ 

Charles  F.  Brown,  Theodore  H.  Lord,  and  Henry  A.  Bobin- 

son,  for  the  appellant. 

Franklin  Fierce  and  William  M.  E.  Olcott,  for  the  respond- 
ent. 

*^  GRAY,  J.  I  think  this  judgment  should  be  reversed, 
and  that  a  new  trial  should  be  had,  for  the  error  in  exclud- 
ing the  testimony  of  the  witness,  Moorhead,  when  asked  by 
defendant's  counsel  to  state  'Vhat  he  [the  plaintiff]  said,  if 
anything,  as  to  how  this  accident  happened.'^  Moorhead  was 
a  surgeon,  attached  to  the  J.  Hood  Wright  Hospital,  and  was 
in  charge  of  the  ambulance,  which  was  summoned  to  convqr 
the  plaiiytiff  after  meeting  with  his  accident.  It  will  be  ob- 
served that  the  question  called  for  no  information  which  was 
acquired  by  the  surgeon  to  enable  him  to  act  as  such.  It 
called  for  evidence  merely  of  what  had  preceded  and  had  caused 
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the  accident^  according  to  the  plaintiff's  knowledge.  Seciltm 
834  of  the  Code  of  Civil  Procedure,  whose  privilege  has  been 
extended  to  cover  this  question,  applies,  by  its  language,  to 
cases  where  information  has  been  acquired  by  a  physician  oif 
a  surgeon  while  ^'attending  a  patient  in  a  professional  capa- 
city, and  which  was  necessary  to  enable  him  to  act  in  that 
capacity/'  We  may  readily  admit  that  Dr.  Moorhead  acquired 
the  information  which  the  question  called  for  while  "'^  at- 
tending the  plaintiff  in  a  professional  capacity,  and  still  we 
would  be  far  from  the  point  of  the  legislative  purpose  in 
enacting  the  section  of  the  code.  That  was  that  the  informa- 
tion should  be  of  a  character  necessary  to  enable  Dr.  Moor- 
head, or  the  hospital  staff,  to  act  professionally  upon  the  case. 
As  it  was  observed  in  Edington  v.  Etna  life  Ins.  Co.,  77  N. 
Y.  564:  '^It  is  not  sufficient  to  authorize  the  exclusion  that 
the  physician  acquired  the  information  while  attending  the 
patient;  but  it  must  be  the  necessary  information  mentioned.'' 
The  object  of  the  statute,  as  we  are  bound  to  presume,  was 
the  accomplishment  of  a  just  and  salutary  purpose,  which 
was  that  the  relations  between  physician  and  patient  should 
be  protected  against  public  disclosure,  so  that  the  patient 
might  unbosom  himself  freely  to  his  medical  adviser  and  thus 
receive  the  full  benefit  of  his  professional  skill.  Surely,  it 
could  not  have  been  intended  that  any  truthful  version  of  a 
narrative  of  the  events  leading  to  an  accidental  injury  should 
be  excluded  and  that  was  all  this  question  called  for,  as  it 
had  come  from  the  sufferer's  lips,  and  when  fresh  in  his  recol- 
lection. It  is  ratheif  more  consonant  with  the  requirements  of 
justice  that  no  witness  should  be  prevented  from  giving  such 
evidence.  The  burden  was  upon  the  plaintiff,  in  seeking  to  ex- 
clude this  evidence  of  Dr.  Moorhead,  to  bring  the  case  within 
the  provision  of  the  statute  (People  v.  Koemer,  154  N.  Y.  355, 
58  N.  E.  730),  and  he  did  not  do  so.  It  was  proper  to  exclude 
testimony  as  to  any  information  acquired,  which  was  of  a 
nature  to  enable  a  surgeon  to  treat  the  plaintiff;  but  it  is  un- 
reasonable to  eay  that  information  of  how  the  accident  hap- 
pened was  such  as  must,  or  might,  have  affected  the  surgical 
treatment  required.  Surely,  there  must  be  a  line  which  rea- 
eon  indicates  as  that  where  the  statutory  inhibition  eeases. 
The  plaintiff  lost  his  leg  by  being  run  over  by  the  oar,  and 
the  question  of  def^idanfa  legal  liability  was  a  narrow  one, 
as  presented  by  the  trial  court,  in  view  of  its  aasumption  that 
tba  plaintiff  was  guilty  of  contributory  n^Iigence;  hence,  aD 
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the  light  possible  to  exhibit  how  the  injury  was  occasioned 
should  haye  been  permitted  npon  the  case.  It  seems  to  me 
that  the  exclusion  of  ^^^^  this  eyidence  was  an  application 
of  the  code  proyision  beyond  all  legitimate  and  reasonable 
limits,  and  was  not  in  accord  with  the  recent  decision  of  this 
court  in  Griffiths  v.  Metropolitan  Street  Ey.  Co.,  171  N.  Y. 
106,  63  K  E.  808. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Judge  Werner,  with  Whom  Concurred  Kartin  and  Vann,  n.^ 
dissented  upon  the  ground  that  the  evidence  consisted  of  informa- 
tion which  was  necessary  to  enable  the  physician  to  treat  the 
plaintiff  professionally,  and  was,  therefore,  properly  excluded, 
citing  People  v.  Koemer,  154  N.  Y.  365,  48  N.  E.  730;  Fisher  v. 
Fisher.  129  N.  Y.  654.  29  N.  B.  951:  People  ▼.  Schuyler,  106  N.  Y. 
298,  12  N.  B.  788;  Bdington  v.  Aetna  Life  Ins.  Co.,  77  N.  Y.  664; 
Nelson  v.  Oneida,  156  N.  Y.  219,  66  Am.  St  Rep.  656,  60  N.  B.  802. 

Judge  Werner  distinguished  this  case  from  Griffiths  v.  Metro- 
politan St  Ry.  Co.,  171  N.  Y.  106,  63  N.  B.  808,  relied  on  In  the 
prevailing  opinion,  and  In  this  connection  said:  "In  that  case 
there  was  not  only  considerable  doubt  whether  the  relation  of 
physician  and  patient  had  ever  existed,  or,  if  it  had,  whether 
it  continued  down  to  the  time  of  thel  conversation  which  was 
excluded,  but  the  physician  expressly  stated  that  the  Information 
which  he  acquired  as  to  the  occurrence  of  the  accident  was  dis- 
tinct from  any  relation  gristing  between  himself  and  the  plaintiff 
as  physician  and  patient  and  the  plaintiff  proved  no  facts  showing 
that  this  was  not  true.  In  the  case  before  us  the  physician  dis- 
tinctly asserted  that  whatever  Information  he  acquired  from  the 
patient  was  In  reference  to  his  condition  and  for  the  purpose  of 
prescribing  for  him.  He  did  Interject  the  observation  that  pa- 
tients sometimeff  volunteer  a  great  deal  of  information  that  is 
not  essential  to  their  treatment,  but  In  spite  of  this  It  plainly  ap- 
pears that  the  Information  which  he  acquired  from  the  defendant 
was  obtained  while  the  relation  of  physician  and  patient  existed^ 
that  it  was  received  by  him  in  his  professional  capacity,  and  that 
he  regarded  It  as  necessary  to  enable  him  to  act  In  that  capacity. 
It  may  be  admitted  that,  as  a  general  rule,  the  assertion  or  admis- 
sion of  the  physician  as  to  the  purpose  for  which  he  obtained  infor- 
mation from  the  patient  Is  not  the  most  reliable  test  to  apply  In 
the  admission  or  exclusion  of  such  evidence.  There  are  cases  In 
which  the  evidence  Itself  can  furnish  the  only  reliable  guide.  Tbla 
la  not  one  of  tbote  cases.  The  doctor  asserts  that  aU  the  Infor- 
matloD  he  obtained  from  the  plaintiff  was  necessary  for  porposes 
of  professional  treatment  While  It  Is  true  that  the  qnestlon  which 
was  ol^eeted  to  and  ruled  out  simply  called  for  statements  okado 
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by  Qie  plaintiff  as  to  how  the  accident  happened,  !t  is  equally  true 
that  we  cannot  say,  as  matter  of  law,  that  the  statements  thus 
made  were  not  necessary  to  enable  the  doctor  to  prescribe  for  and 
treat  the  plaintiff.  The  injury  to  the  plaintilTs  leg  was  Tlsible. 
No  statement  was  necessary  to  determine  the  proper  treatment 
for  that  But  the  plaintiff  had  been  dragged  for  a  distance  of 
about  one  hundred  feet.  His  appearance,  aside  from  his  wounded 
leg,  must  have  indicated  that  he  had  suffered  a  terrible  ordeal. 
He  was  a  boy  of  tender  years  who  could,  perhaps,  describe  with 
greater  accuracy  what  had  happened  to  him  than  he  could  detail 
the  subjective  results  or  manifestations  of  the  accident  Under 
Just  such  conditions  an  intelligent  and  skillful  physician  might 
much  more  surely  ascertain  the  probable  or  possible  nature  or 
extent  of  injury  by  getting  at  the  facts  of  the  accident  than  he 
could  by  the  usual  methods  of  the  diagnostician." 

PhyBidans  as  Witnesses  are  considered  in  the  monographic  note 
to  Thompson  v.  Ish,  17  Am.  St  Rep.  565-571.  Information  coming 
to  them  in  a  professional  way  is  ordinarily  privileged:  Nelson  v. 
Oneida,  156  N.  Y.  219,  66  Am.  St  Rep.  556,  50  N.  B.  802;  Springer 
V.  Byram,  137  Ind.  15,  45  Am.  St  Rep.  159,  36  N.  B.  3CL  In  an 
action  for  personal  injuries,  physicians  who  examined  the  plaintiff 
at  his  instance  to  determine  the  extent  of  his  injuries  should  not 
be  permitted  to  testify,  against  his  objection,  as  to  any  informatioB 
acquired  on  the  examination:  Lane  v.  Spokane  etc  Ry.  Co.,  21 
Wash.  119,  75  Am.  St  Rep.  821,  57  Pac.  367.  And  the  narrative 
by  a  patient  to  his  physician,  of  the  cause  of  his  injuries,  received 
some  months  before,  is  not  admissible  as  evidence  of  the  cause  of 
such  injuries:  Chapln  v.  Marlborough,  9  Gray,  244,  69  Am.  Dec. 
281.  However,  In  an  action  to  recover  for  personal  injuries,  state- 
ments made  by  the  plaintiff  to  his  physician,  when  first  seen  by 
him,  as  to  his  symptoms  and  the  locality  and  character  of  the  pain 
of  which  he  was  complaining,  as  having  been  produced  by  aa 
injury,  without  reference  to  its  cause  or  mann^  of  occurrence, 
are  admissible:  Birmingham  Union  By.  Co.  t«  Hale^  90  Ala.  fib  21 
Am.  St  Rep.  748»  8  South.  142. 


MATTER  OF  MAHOIT  v.  BOARD  OP  EDUCATION. 

[171  N.  Y.  263,  68  N.  B.  1107.] 

PUBLIO  MONBY.— EXGISB  MONBY  OR  LIOBNSB  FBES 
belonging  to  a  municipal  corporation  are  public  moneys,  (pp.  811, 
812.) 

PUBLIO  MONEY.— THB  PROCEEDS  OP  THE  FINBS  and 
deductions  from  the  wages  of  public  school  teachers  are  public 
moneys,    (p.  812.) 

CONSTITUTIONAL  LAW— PENSIONS.— UNDER  A  CON- 
STITUTIONAL PROVISION  prohibiting  the  legislature  or  a  mu- 
nicipality from  granting  any  extra  compensation  to  a  public  officer, 
the  legislature  cannot  lawfully  appropriate  public  money  of  a 
municipality  for  pensions  to  persons  who  had  betti  employte  of 
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the  city  at  a  time  when  no  pension  system  was  proyided  by  law. 
(p.  812.) 

CONSTITUTIONAL  LAW.— PRIOR  TO  1875  THE  NEW 
YORK  LEGISLATURB  was  not  confined  in  Its  appropriation  of 
public  moneys  to  cases  In  which  a  legal  demand  existed  against 
the  state,  but  it  could  recognize  claims  founded  on  equity,  Justice,  or 
charity,    (p.  812.) 

CONSTITUTIONAL  LAW.— THE  GRANT  OP  A  PENSION 
TO  SCHOOL  TEACHERS  who  are  not  in  service  at  the  time  the 
pension  system  is  adopted  or  in  force  Is  a  mere  gratuity  and  un- 
constitutlonaL    (p.  813.) 

CONSTITUTIONAL  LAW  —  MUNICIPALITY.  —  WHERE 
THERE  IS  NO  LEGAL  OR  3I0RAL  OBLIGATION  on  the  part 
of  a  town  to  pay  public  money,  a  statute  authorizing  payment  Is 
in  conflict  with  the  provision  of  the  constitution  which  forbids  the 
town  giving  money  to  or  in  aid  of  an  individual,    (p.  815.) 

Jacob  P.  Miller  and  Charles  A.  Decker,  for  the  appellant. 

€teorge  L.  Biyes,  corporation  counsel,  and  Theodore  Con- 
noly,  for  the  respondent. 

«»*  CULLEN,  J.  By  chapter  296  of  the  Laws  of  1894 
there  was  enacted  a  provision  for  retiring  and  pensioning 
on  half  pay  male  teachers  in  the  city  of  New  York  who  had 
served  thirty-five  years,  and  female  teachers  in  that  city  who 
had  served  for  thirty  years.  The  fund  for  the  payment  of 
these  pensions  was  to  consist  of  fines  and  deductions  from 
teachers'  wages  made  for  any  cause  and  from  donations  or 
legacies  that  might  be  made  to  it.  Chapter  91  of  the  Laws 
of  1898  added  to  the  fund  five  per  cent  of  the  excise  money 
*^  or  license  fee  belonging  to  the  city  of  New  York.  The 
relator  had  been  a  teacher  in  a  public  school  in  the  city  of 
New  York,  from  which  position  she  retired  in  September, 
1892.  In  1900  an  act  was  passed  (Laws  1900,  c.  725),  by 
which  the  board  of  education  of  the  city  was  directed  to  place 
the  relator  and  thirty-two  other  teachers,  who  had  also  been 
retired  be*fore  the  establishment  of  the  pension  system,  on 
the  list  of  retired  teachers  entitled  to  receive  as  annuities  one- 
half  the  salaries  paid  to  them  while  in  service,  and  to  pay  to 
them  such  annuities  from  the  time  of  their  respective  retire- 
ments not  earlier  than  the  enactment  of  the  statute  of  1894. 
The  respondent  having  declined  to  place  the  relator's  name 
on  the  list,  this  proceeding  was  instituted  to  compel  it  to 
take  such  action. 

We  agree  with  the  learned  appellate  division  in  the  view 
that  the  statute  of  1900  is  unconstitutional,  and  approve  the 
able  opinion  delivered  by  that  learned  court.    That  the  excise 
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money  appropriated  to  the  pension  fund  is  public  money  is 
plain:  People  v.  Murray,  149  N.  Y.  367,  44  N.  B.  146;  Fo^ 
V.  Mohawk  etc.  Humane  Soc,  165  K  Y.  517,  80  Am.  St.  Bep. 
767,  59  N.  E.  353.  I  think  it  is  equally  plain  that  the  pro- 
ceeds  of  the  fines  and  deductions  from  teachers'  wages  are 
also  public  moneys:  Pennie  v.  Reis,  132  TJ.  S.  464,  10  Sup. 
Ct.  Eep.  149.  They  certainly  were  the  moneys  of  the  city  of 
New  York  before  they  were  appropriated  to  the  payment  of 
teachers'  wages,  and  when  that  appropriation  failed  because 
through  misconduct  or  absence  the  teachers  were  no  longer 
entitled  to  receive  them,  they  necessarily  remained  the  prop- 
erty of  the  city.  I  do  not  see,  however,  how  a  contrary  view 
would  help  the  relator.  If  they  are  to  be  regarded  as  belong- 
ing to  the  teachers,  the  legislature  could  not  alter  the  pur- 
pose toward  which  they  were  originally  devoted.  Being  the 
moneys  of  the  city  of  New  York,  the  question  is  presented 
whether  the  legislature  could  lawfully  appropriate  them  for 
pensions  to  persons  who  had  been  employes  of  the  dty  at  a 
time  when  no  pension  system  was  provided  by  law. 

We  think  not.  In  Town  of  Guilford  v.  Supervisors  of  *•• 
Chenango  County,  13  N.  Y.  143,  the  broad  doctrine  was  laid 
down  that  '^the  legislature  is  not  confined  in  its  appropriation 
of  the  public  moneys,  or  of  the  sums  to  be  raised  by  taxation 
in  favor  of  individuals,  to  cases  in  which  a  legal  demand  exists 
against  the  state.  It  can  thus  recognize  claims  founded  iq 
equity  and  justice  in  the  largest  sense  of  these  terms,  or  in 
gratitude  or  charity.  Independently  of  express  constitutional 
restrictions,  it  can  make  appropriations  of  money  whenever 
the  public  well-being  requires  or  will  be  promoted  by  it,  and 
it  is  the  judge  of  what  is  for  the  public  good."  This  re- 
mained the  law  till  1875,  when  the  people  thought  it  neces- 
sary to  impose  restrictions,  which  was  done  by  the  constitu- 
tional amendments  adopted  in  that  year.  Section  10  of 
article  8  provides  that  **no  county,  city,  town  or  village 
shall  hereafter  give  any  money  or  property,  or  loan  its 
money  or  credit  to  or  in  aid  of  any  individual,  association  or 
corporation,'^  and  section  28  of  article  8:  ^he  legislature 
shall  not,  nor  shall  the  common  council  of  any  city,  nor  any 
board  of  supervisors,  grant  any  extra  compensation  to  any 
public  officer,  servant,  agent  or  contractor.**  These  amend* 
ments  eliminated  aU  considerations  of  gratitade  and  charity 
as  gronnds  for  the  appropriation  of  public  moneys,  except 
80  far  as  by  article  8  it  is  provided  that  these  restrictioiis 
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shall  not  prevent  the  municipalities  named  from  making  such 
provision  for  the  aid  and  support  of  their  poor  as  may  be  au- 
thorized by  law.  The  claim  of  the  relator  falls  in  direct 
terms  within  the  restrictions  of  section  28  of  article  3.  The 
relator  was  a  public  servant  or  employ^  cA  the  city,  and  the 
legislature  has  sought  to  grant  her  extra  compensation.  The 
argument  of  her  counsel  only  emphasizes  the  conflict  between 
the  statute  and  the  constitution.  He  contends:  ^The  act  of 
1900  is  as  though  the  state  said  to  the  worn-out  and  decrepit 
teachers,  nrou  have  not  been  paid  enough  for  your  services, 
and  we  will  now  pay  you  what  you  deserve.' ''  It  is  exactly  such 
action  on  the  part  of  the  legislature  that  the  constitutional 
amendment  was  intended  to  prevent.  Extra  compensation  is 
compensation  over  and  above  that  fixed  by  contract  or  by  law 
when  the  ^^  services  were  rendered.  No  one  would  assert 
'  that  as  between  private  individuals  there  arises  any  equitable 
or  moral  obligation  to  pay  for  services  more  than  the  stipu- 
lated compensation,  where  no  services  have  been  rendered  ad- 
ditional to  those  contemplated  by  the  contract.  There  was 
no  moral  obligation  on  the  city  of  New  York  to  establish  a 
pension  system  in  favor  of  teachers.  Most  of  the  servants  of 
the  state  and  most  of  the  teachers  in  public  schools  enjoy  no 
right  to  be  pensioned  for  services.  The  question  of  estab- 
lishing a  system  orf  pensions  is  one  of  policy,  not  of  obligation. 
The  legislature  might  well  think  that  in  a  large  city  where 
teaching  is  adopted  as  a  calling  to  be  pursued  for  years,  and 
often  for  life,  it  would  be  wise  to  provide  a  system  of  pensions 
as  an  inducement  both  to  service  at  low  wages  and  also  to 
good  conduct  in  service.  But  these  considerations  have  no 
application  to  the  case  of  officers  or  employes  who  are  not  in 
service  at  the  time  the  pension  system  is  establshed  or  in  force. 
As  to  such  persons  the  grant  of  a  pension  is  a  mere  gratuity. 
Neither  the  case  of  Cole  v.  State,  102  N.  Y.  48,  6  N.  E. 
277,  nor  that  of  Wrought  Iron  Bridge  Co.  v.  Town  of  Attica, 
119  N.  Y.  204,  23  N.  E.  542,  is  authority  to  the  contrary.  In 
the  first  case  the  legislature  had  provided  for  the  compensa- 
tion of  the  port  warden  and  harbor  masters  of  the  port  of 
New  York  by  fees  imposed  on  the  shipping  berthed  at  the 
wharves  in  said  port.  It  was  held  by  the  supreme  court  of 
the  United  States  that  the  state  had  no  power  to  impose  this 
tax  on  the  vessels,  and  the  provision  for  the  payment  of  these 
officers  therefore  fell.  A  statute  was  then  passed  which 
authorized  the  board  of  claims  to  hear  and  determine  the  claim 
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of  the  relator  for  his  services  as  harhor  master.  The  statute 
was  held  valid  and  the  doctrine  of  the  decision,  so  far  as  ma- 
terial to  the  present  case,  is  this:  *T[t  grants  no  extra  com- 
pensation. It  merely  gives  jurisdiction  to  hear  and  determine 
a  claim  for  reasonable  compensation  for  services  rendered  in  a 
case  where  the  compensation  attempted  to  be  provided  by  law 
failed  by  reason  of  the  invalidity  under  the  constitution  of 
the  United  States  of  the  provision  for  such  compensation,  and 
the  claimants  had  consequently  ****  rendered  beneficial  ser- 
vices, accepted  and  ratified  by  the  legislature,  without  any 
valid  provision  for  their  compensation.'*  Here  the  services 
of  the  relator  were  rendered  under  a  valid  provision  for  com- 
pensation, which  was  carried  out.  In  the  second  case,  the 
plaintiff  had  built  a  bridge  under  a  contract  with  the  highway 
commissioners  of  the  town  for  which  the  town  voted  to  pay. 
The  proceedings  which  led  up  to  the  execution  of  the  contract 
were  defective,  and  for  this  reason  the  plaintiif  failed  in  au  a(v 
tion  brought  against  the  town  to  recover  the  contract  price. 
Subsequently  a  statute  was  passed  ratifying  the  proceedings 
of  the  town  officers,  and  thereupon  a  new  action  was  brought 
in  which  the  plaintiff  recovered  and  the  recovery  was  aflBrmed 
by  this  court.  This  decision  proceeded  on  the  groimd  that 
the  legislature  had  the  power  to  legalize  the  defective  proceed- 
ings of  the  town  authorities,  upon  the  faith  of  which  the  plain- 
tiflE  had  built  the  bridge,  the  benefits  of  which  the  town  had 
received  and  continued  to  enjoy.  Had  it  been  an  action 
against  a  private  individual  instead  of  against  a  municipal 
corporation,  the  acceptance  of  the  work  would  have  rendered 
the  defendant  liable  even  though  his  agent  had  had  no  au- 
thority to  contract  for  its  performance,  and,  therefore,  there 
was  resting  on  the  town  a  clear,  equitable  obligation  to  pay 
for  the  bridge.  But  in  Matter  of  Qreene,  166  If.  Y.  485,  60 
N.  E.  183,  the  plaintiff,  the  receiver  of  a  bank,  had  been  de- 
feated in  an  action  against  the  county  of  Niagara  to  recover 
for  certain  overdrafts  claimed  to  have  been  made  by  its  county 
treasurer,  and  a  statute  was  passed  authorizing  the  supreme 
court  to  appoint  a  referee  to  rehear  the  plaintiS'fl  claim.  The 
statute  was  declared  void,  and  it  was  held  that,  as  the  judg- 
ment in  favor  of  the  county  had  been  on  the  merits  it  was  just 
as  much  above  legislative  invasion  as  if  it  had  been  in  favor 
of  the  receiver.  So  in  Matter  of  Chapman  v.  City  of  New 
York,  168  N.  Y.  80,  85  Am.  St.  Rep.  665,  61  N.  E.  108,  it 
was  held  that  a  statute  requiring  the  city  to  repay  a  public 
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officer  fhe  expenses  incurred  by  him  in  successfully  defending 
a  proceeding  to  remove  him  from  office  was  unconstitutional 
and  Toid.  In  Bush  t.  Board  of  Supervisors  of  Orange  Co., 
»«»  169  N.  Y.  212,  70  Am.  St.  Bep.  638,  63  N.  E.  1121,  it  was 
held  that  where  there  is  no  legal  or  moral  obligation  on  the 
part  of  the  town  to  pay,  a  statute  authorizing  payment  is  in 
conilict  with  the  provision  of  the  constitution  which  forbids 
the  town  giving  any  money  to  or  in  aid  of  an  indivdual.  It 
would  seem,  therefore,  that  under  the  authorities,  no  less  than 
under  the  express  terms  of  the  constitution,  the  statute  before 
us  is  invalid. 

The  order  appealed  from  should  be  affirmed,  but  without 
costs. 

Parker,  0.  J.,  Gray,  O'Brien,  Bartlett,  Haight,  and  Werner, 
JJ.,  concur. 


AppropriatioiiB  of  PubUo  Honey  In  general  are  discussed  in  the 
monographic  note  to  Carr  v.  State,  22  Am.  St  Rep.  638^9.  As  to 
gifts  and  appropriations  of  public  money  for  private  undertakiDgs 
or  purposes,  see  Fox  ▼.  Mohawk  etc  Humane  Soc,  165  N.  T.  517, 
80  Am.  St  Rep.  767,  59  N.  E.  853;  Allen  v.  Board  of  State  Auditors, 
122  Mich.  324,  80  Am.  St  Rep.  573,  81  N.  W.  113;  Matter  of  Chap- 
man, 168  N.  Y.  80,  85  Am.  St  Rep.  665,  61  N.  B.  108;  Michigan 
Sugar  Go.  y.  Auditor  General,  124  Mich.  674,  83  Am.  St  Rep.  354, 
83  N.  W.  625;  Gonlin  v.  Board  of  Supervisors^  99  Gal.  17,  37  Am. 
St  Rep.  17,  33  Pac.  753;  Bourn  ▼.  Hart,  93  Gal.  321,  27  Am.  St 
Rep.  203,  28  Pac.  951;  Stevenson  v.  Golgan,  91  Gal.  649,  25  Am.  St 
Rep.  230,  27  Pac.  1089;  Robinson  ▼.  Dunn,  77  Gal.  473,  11  Am.  St 
Rep.  297,  19  Pac.  878;  Ingram  ▼.  Golgan,  106  GaL  118,  46  Am.  St 
Rep.  221,  88  Pac  815,  89  Pac.  437. 


BUTHERLAND    t.    ALBANY    COLD    STOBAGB    AND 

WAEBHOTJSB  COMPANY. 

[171  N.  T.  269,  63  N.  B.  1100.] 

GOLD  STORAGE  WAREHOUSEMEN,  in  the  absence  of  an 
express  contract,  impliedly  undertake  to  maintain  the  necessary 
temperature  required  for  the  preservation  of  such  property  as  may 
be  stored  with  them.    (p.  816.) 

Jndson  S.  Lendon^  J.  S.  Frosty  S.  J.  Daring  and  L.  0.  War* 
ner^  for  the  appellants. 

Engene  D.  Flanigan,  for  the  respondent. 

^^  HAIGHT,  J.    The  defendant,  being  engaged  in  the 
keeping  of  a  cold  storage  warehouse  for  the  preservation  of 
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eggs  and  other  perishable  property^  in  the  absence  of  an  ex- 
press contract,  impliedly  undertook  to  maintain  the  neces- 
sary temperature  required  for  the  preservation  of  such  prop- 
erty as  should  be  stored  with  it  by  its  customers.  The  re- 
quired temperature  for  the  preservation  of  eggs  is  about 
thirty-eight  degrees  Fahrenheit.  This  was  the  temperature  in 
the  warehouse  at  the  time  the  plaintiffs  placed  their  eggs 
therein.  This  temperature  was  maintained  until  about  the 
1st  of  September,  when,  by  reason  of  the  melting  of  the  ice 
in  the  compartment  in  the  storehouse,  the  temperature  rose 
until  it  reached  at  least  fifty-two  degrees  prior  to  the  eleventh 
day  of  October,  at  which  dute  all  of  the  ^ggs  were  finally  re- 
moved. The  damages  complained  of  resulted  from  this  rise 
of  the  temperature  in  the  storehouse,  and  we  think,  under  the 
findings  of  fact  as  made,  the  plaintiffs  were  entitled  to  recover 
damages. 

The  referee  appears  to  have  reached  the  conclusion  that  the 
defendant  owed  no  duty  to  the  plaintiffs  to  replenish  the  ice  in 
the  ice  compartment  or  to  maintain  a  lower  degree  of  tempera, 
ture  than  could  be  maintained  by  the  ice  stored  at  the  time  the 
eggs  were  placed  in  storage.  And  also  that  the  defendant 
neglected  the  performance  of  no  duty  which  it  owed  to  the 
plaintiffs  in  the  matter. 

We  think  these  conclusions  are  not  warranted  by  the  facts 
as  found.  The  defendant  had  the  care,  custody,  and  coTitrol 
of  its  warehouse  and  of  the  ice  therein,  and  knew,  or  ought 
to  have  known,  the  amount  of  ice  that  remained  in  the  com- 
partment from  time  to  time.  K  at  any  time  the  ice  had  be- 
come melted  and  so  reduced  in  quantity  that  the  necessary 
temperature  *^®  for  the  preservation  of  the  property  could 
not  be  maintained  the  defendant  should  have  supplied  more 
ice,  or  if  this  was  impracticable,  should  have  given  timely 
notice  to  the  plaintiffs  to  remove  their  property  before  they 
had  suffered  damages  by  its  deterioration.  It  is  true  that 
the  plaintiffs,  or  one  of  them,  inquired  as  to  the  quantity  of 
ice  on  hand  before  placing  their  eggs  in  storage,  and  were 
advised  that  the  compartments  were  then  full,  but  it  does  not 
appear  that  the  plaintiffs  knew  of  the  melting  or  wasting  of 
the  ice  to  such  an  extent  as  to  injure  their  property  until  about 
the  middle  of  September,  when  they  entered  the  warehouse 
and  found  that  the  temperature  had  risen  far  above  that  re- 
quired and  that  their  eggs  had  conmienced  to  deteiiorata 
Whether  the  plaintiffs  could  after  that  time  have  removed  and 
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disposed  of  their  eggs  sooner  than  they  did  is  not  found  nor 
is  it  important  to  here  determine,  for  they  had  at  that  time 
already  suffered  some  damages  without  knowing  that  the  tem« 
perature  had  been  permitted  to  rise  above  the  point  that  was 
required  for  the  preservation  of  their  property. 

The  defendant  contends  that,  under  the  allegations  of  the 
complaint,  the  defendant  undertook  to  furnish  cold  storage 
only  during  the  summer  months,  and  that,  having  furnished 
the  requisite  temperature  until  the  1st  of  September,  it  was 
no  longer  liable.  The  referee,  however,  has  found  as  facts 
that  there  was  no  express  contract  as  to  the  length  of  time  for 
which  the  eggs  should  remain  in  storage.  We  must,  therefore, 
assume  that  it  was  a  continuing  contract  until  it  was  ter- 
minated by  one  of  the  parties,  either  by  the  removal  of  the 
eggs  by  the  plaintiffs,  or  notice  to  do  so  by  the  defendant 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  C.  J.,  Gray,  O'Brien,  Bartleit,  and  CuUen,  JJ.,  con- 
cur. 

Werner,  J.,  absent. 


Warehousemeii  are  bound  to  use  ordinary  care  and  diligencei 
and  are  liable  for  a  want  of  such  care  and  diligence:  See  the  mono- 
graphic  note  to  Schmidt  v.  Blood,  24  Am.  Dec.  145-100;  Lancaster 
Mills  V.  Merchants*  etc.  Co.,  89  Tenn.  1,  24  Am.  St  Rep.  686,  14 
S.  W.  317;  Higman  v.  Gamody,  112  Ala.  257,  57  Am.  St  Rep.  83» 
20  South.  480.  As  to  the  duty  and  liability  of  cold  storage  ware- 
housemen, consult  Allen  v.  Somers,  73  Conn.  865,  84  Am.  St  Rep. 
158,  47  Atl.  653;  Minnesota  Butter  etc.  Go.  v.  St  Paul  etc  Go.,  75 
Minn.  445,  74  Am.  St  Rep.  515,  77  N.  W.  977;  Parker  v.  Union 
Ice  etc  Go,  69  Kan.  626»  68  Am.  St  Rep.  888,  54  Pac  672. 


DAVIS  T.  NIAGARA  PALLS  TOWEB  COMPANY. 

[171  N.  Y.  886,  64  N.  B.  4.] 

NUISANOB-INJUNGTION— PALIi  OP  IGB.— WHBRB  A 
TOWER,  otherwise  properly  built  itt  so  constructed  that  large 
quantities  of  Ice  accumulating  thereon  fall  upon  and  injure  ad- 
joining property  and  endanger  human  life,  It  is  a  private  nuisance* 
and  adjoining  owners  are  entitled  to  an  Injunction  restraining  the 
maintenance  of  the  tower  in  such  manner  that  ice  formed  thereon 
would  fall  on  and  injure  adjoining  property,    (pp.  818,  820.) 

WATERS— DRAINAGE  UPON  OTHER  LANDS.— So  long 
as  an  owner  of  land  leaves  it  In  Its  natural  condition,  he  la  not 
Inquired  to  adopt  any  measures  to  prevent  the  flowage  of  rarfac* 
water  from  his  premises  on  the  adjoining  land.    (p.  818.) 

Am.  St  Hep.,  Vol.  IjXXXIX.— 52 
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WATERS.— WHEN  AN  OWNER  OP  LAND  PUTS  A 
STRUCTURE  THEREON  he  must  take  care  of  the  water  that  fttlli 
on  his  premiBee,  except  in  the  case  of  extraordinary  storms,  (n. 
818.) 

WATERS.— IN  CLIMATES  WHERE  RAIN  FALLS  IN  THB 
FORM  OF  SNOW,  an  owner  of  land  must  bnlld  his  structnres  with 
guards  that  would  be  unnecessary  where  there  Is  no  fall  of  snow, 
if  necessary  to  prevent  injury  to  adjoining  land,    (pw  821.) 

NUISANCE.— WHERE  A  STRUCTURE  IS  BUILT  SO  NBAS 
FALLS  as  to  be  subject  to  the  precipitation  thereon  of  spray  and 
water  from  the  falls,  the  owner  must  take  the  necessary  precao- 
tions  against  casting  the  water  which  falls  on  his  own  premises 
or  the  ice  that  is  formed  therefrom  upon  those  of  hlB  m^^tibot. 
(p.  821.) 

J.  H.  Metcalf 9  for  tlie  appellant. 

Morris  Cohn^  Jr.^  for  the  respondents. 

»»^  CULLBN,  J.  The  plaintiffs  and  the  c'ofendant  m 
owners  of  adjacent  properties  on  a  street  called  the  Biverwaj, 
in  the  city  of  Niagara  Falls.  The  plaintiffs  h&ye  constructed 
on  their  land  a  building  used  for  a  museum,  inti^  large  sky- 
lights in  the  roof.  The  defendant  has  built  on  its  land  a  hotel 
and  a  tower  or  observatory.  This  tower  is  about  two  hundred 
feet  high^  and  is  constructed  of  an  open  iron  framework  with 
braces  and  cross-girders.  At  the  top  of  the  tower  there  is  an 
observatory.  Visitors  are  carried  to  and  from  the  observatoiy 
by  elevators.  The  whole  structure  is  several  feet  within  the 
limits  of  the  defendant's  land.  As  found  by  the  trial  court» 
during  the  winter  ice  is  formed  on  the  structure  from  sleet, 
melting  snow  and  spray  from  the  Falls  of  Niagara,  which  accu- 
mulates, ^^^  and  when  a  thaw  oocurs  large  quantities  of  ice 
fall  from  the  tower  upon  the  roof  of  the  plaintiffs'  building,  in 
size  and  with  velocity  sufficient  to  endanger  human  life,  by 
means  of  which  plaintiffs'  building  and  property  hare  been 
injured.  .The  action  was  brought  to  recover  damages  and  for 
an  injunction  to  restrain  the  defendant  from  so  maintaining 
the  tower  as  to  suffer  ice  to  fall  therefrom  on  the  plaintiffs' 
property.  The  trial  court  also  found  that  the  injury  to  plain- 
tiffs' building  and  the  accumulation  and  fall  of  ice  from  the 
tower  on  the  plaintiffs'  property  recurred  each  winter  during 
periods  of  thaw.  It  further  found  that  the  tower  was  a  safe, 
substantial,  and  suitable  structure  for  the  purpose  for  which  it 
was  used.  On  these  facts  it  decided,  as  a  matter  of  law,  thai 
the  maintenance  and  construction  of  the  tower  was  a  private 
nuisance^  end  that  the  plaintifb  were  entitled  to  a  perpetual 
injunction  restraining  the  def radant  from  so  Tw^mf^im'ng  the 
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ctmctnie  that  ice  would  form  thereon  and  fall  on  the  building 
and  premises  of  the  plaintiffs.  A  reference  was  ordered  to  asr 
certain  the  plaintiffs'  damages.  On  the  report  of  the  referee 
final  judgment  was  entered  for  an  injunction  and  damages. 
This  judgment  was  afiGirmed  by  the  appellate  diyision^  and  an 
appeal  has  been  taken  to  this  court 

The  a£5rmance  below  having  been  unanimous,  the  question 
presented  here  is  whether  the  facts  found  entitle  the  plain- 
tiffs to  judgment.  The  court  has  not  found  any  negligence 
in  the  character  or  plan  of  the  structure  maintained  by  the 
defendant.  The  element  of  negligence  being  thus  eliminated, 
the  plaintifib'  right  to  recover  depends  on  the  duty  that  the 
defendant  owed  to  adjacent  owners  with  reference  to  ice  that 
might  accumulate  on  its  building.  The  law  with  reference 
to  rainfall  seems  well  settled.  So  long  as  the  owner  of  land 
leaves  it  in  its  natural  condition  he  is  not  required  to  adopt 
any  measures  to  prevent  the  flowage  of  surface  waters  from 
his  premises  on  the  adjoining  land  (Yanderwiele  v.  Taylor,  65 
S.  Y.  341),  but  when  he  puts  a  structure  on  the  land  a  con- 
trary rule  prevails.  Then  he  must  take  care  of  the  water  that 
falls  on  his  premises,  except  in  the  case  of  extraordinary, 
*^  storms.  In  Washburn  on  Easements,  marginal  page  390, 
it  is  said  of  the  right  to  eaves'  drip:  ''It  grows  out  of  the 
fact  that  for  one  to  construct  the  roof  of  his  house  in  such 
manner  as  to  discharge  the  water  falling  thereon  in  rain  upon 
the  land  of  an  adjacent  proprietor  is  a  violation  of  the  right 
of  such  proprietor,  if  done  without  his  consent,  and  this  con- 
sent must  be  evidenced  by  express  grant  or  prescription/' 
In  Bellows  y.  Sackett,  15  Barb.  96,  it  was  held  that  the  de- 
fendant could  not  maintain  a  building  upon  his  lot,  the  water 
falling  from  the  roof  of  which  injured  the  plaintiff's  building, 
whether  the  water  actually  fell  in  the  first  instance  on  the 
defendant's  land  or  not.  In  Walsh  v.  Mead,  8  Hun,  387,  it 
was  held  that  where  the  roof  of  a  building  was  so  conatructed 
as  to  render  the  snow  falling  upon  it  liable  to  be  precipitated 
on  the  sidewalk  without  an  adequate  guard  at  the  edge  to  re- 
tain it,  it  is  in  law  a  nuisance.  The  doctrine  of  Bellows  t. 
Sackett,  15  Barb.  96,  was  followed  in  Jutte  v.  Hughes,  67  N.  Y. 
267.  There  this  court  said :  ''The  proof  showed  that  the  de- 
fendant had  paved  the  yard  thus  causing  the  water  to  accumu- 
late and  render  the  yard  less  penetrable  to  the  same,  and  con- 
ducted from  the  roofs  of  his  houses  to  the  privy  in  leaders  and 
drains  an  unusual  quantity  of  water  beyond  the  capMsity  of  the 
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drains  to  carry  away.  This  he  had  no  right  to  do^  and  he  was 
bound  to  take  care  of  such  water  as  fell  and  accumulated  upon 
his  own  premises  and  to  prevent  its  causing  any  injury  to  the 
property  of  the  plaintiflp :  Bellows  v.  Sackett,  15  Barb.  96 ;  Foot 
y.  Branson,  4  Lans.  51.  It  matters  not  that  the  defendant  did 
all  that  he  reasonably  could  do  to  take  the  water  off,  if  he  suf- 
fered it  improperly  to  increase  on  his  own  premises,  and  so  as 
to  flow  on  the  plaintiff's  premises.'*  The  decisions  in  other 
states  appear  to  be  uniformly  to  the  same  effect  In  Shipley 
V.  Fifty  Associates,  106  Mass.  191,  8  Am.  Rep.  318,  it  was  held 
that  maintaining  a  building  with  a  roof  constructed  so  that 
snow  and  ice  collecting  on  it  from  natural  causes  will  probably 
fall  onto  an  adjoining  highway  renders  the  owner  liable  to  a 
person  injured.  It  was  there  said :  "It  is  not  at  all  a  question 
of  reasonable  care  and  diligence  in  the  **^  management  of  his 
roof,  and  it  would  be  of  no  avail  to  the  party  to  show  that  the 
building  was  of  the  usual  construction,  and  that  the  inconven- 
ience complained  of  was  one  which,  with  such. a  roof  as  his, 
jiothing  could  prevent  or  guard  against.  He  has  no  right  so 
to  construct  his  building  that  it  will  inevitably,  at  certain  sea- 
sons of  the  year,  and  with  more  or  less  frequency,  subject  his 
neighbor  to  that  kind  of  inconvenience ;  and  no  other  proof  of 
negligence  on  his  part  is  needed.  He  must  at  his  peril  keep 
the  ice  or  the  snow  that  collects  upon  his  roof,  within  his  own 
limits;  and  is  responsible  for  all  damages,  if  the  shape  of  his 
roof  is  such  as  to  throw  them  upon  his  neighbor's  land  in  the 
same  manner  as  he  would  be  if  he  threw  them  there  himself." 

In  Gould  V.  McKenna,  86  Pa.  St.  297,  27  Am.  Rep.  705,  the 
plaintiff's  building  was  higher  than  the  defendant's  rear  build- 
ing, on  the  roof  of  which  on  account  of  the  height  of  adjacent 
buildings  water  accumulated  and  soaked  through  the  plaintiffs 
wall.  The  defendant  was  held  liable,  and  it  was  there  said: 
"Having  pitched  his  roof  so  as  to  carry  the  rainfall  against  and 
into  the  wall,  it  was  his  duty  to  raise  the  apron  or  flushing  so 
high  as  effectually  to  protect  the  plaintiff's  store  from  being 
flooded  by  the  water  thus  brought  down.  He  had  no  right  to 
carry  the  rainfall  on  his  premises  into  and  upon  the  premises 
if  the  plaintiff.  This  was  a  wrongful  act,  which  he  could  not 
justify  by  averring  the  openness  of  the  wall  of  the  plaintiff." 

In  Tanner  v.  Volentine,  75  HI.  624,  it  is  said:  "It  is  well 
settled  that  if  the  owner  of  a  building  causes  the  water  to  flow 
from  the  roof  upon  the  lot  or  ground  of  another,  such  other 
may  recover  of  him  for  the  damages  sustained,  unices  prevented 
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by  some  agreement/*  Hazeltine  v.  Edgmand,  35  Kan.  202,  67 
Am.  Bep.  167,  10  Pac.  544,  is  to  the  same  effect.  It  is  to  be 
observed  that  the  structure  of  the  tower  is  not  on  the  division 
line  between  the  land  of  the  plaintiffs  and  that  of  the  defend- 
ant, and,  therefore,  the  ice  that  is  formed  on  the  posts,  beams 
and  girders  is  accumulated  wholly  on  the  defendant's  land.  If 
the  shape  of  the  tower  were  such  that  rain  falling  on  the  de- 
fendant's premises  would  run  down  thejosts  and  then  be  cast 
on  plaintiffs*  building  **^  plainly,  under  the  authorities  cited, 
the  defendant  would  be  liable.  It  can  make  no  difference,  on 
the  question  of  the  defendant's  liability,  that  the  water,  instead 
of  being  precipitated  on  the  plaintiffs'  land,  is  allowed  to  con- 
geal and  freeze  and  fall  in  the  form  of  ice.  Nor  is  it  material 
on  the  question  of  liability  whether  the  ice  proceeds  from  the 
fall  of  rain  or  from  the  spray  and  mist  of  Niagara  Palls.  The 
latter  is  just  as  much  a  natural  phenomenon  as  the  former.  In 
climates  where  at  certain  seasons  of  the  year  the  rain  falls  in 
the  form  of  snow,  the  owner  of  land  must  build  his  structures 
with  guards  that  would  be  unnecessary  in  places  where  there  is 
no  fall  of  snow.  Likewise,  where  a  structure  is  built  so  near 
Niagara  Falls  as  to  be  subject  to  the  precipitation  thereon  of 
spray  and  water  from  the  Falls,  the  owner  is  bound  to  take  the 
necessary  precautions  against  casting  the  water  which  falls  on 
his  own  premises  or  the  ice  that  is  formed  therefrom  upon 
those  of  his  neighbor. 

I  think  the  judgment  below  was  right,  and  that  it  should  be 
affirmed,  with  costs. 

Parker,  C.  J.,  Gray,  Bartlett,  and  Werner  JJ.,  concur. 

O'Brien,  J. ,  dissents. 

Haight,  J.,  not  voting. 


Water  and  Ice— Liability  for  Accumulations  of.^A8  to  the  lia- 
bility for  increaslDg  or  diminishing  the  flow  of  surface  water,  see 
the  monographic  note  to  Mlzeli  v.  McGowan,  85  Am.  St  Rep.  715- 
735.  Where  two  buildings  are  so  situated  that  the  eaves  of  one 
come  within  a  few  inches  of  the  wall  of  the  other,  and  have  no 
gutter  or  water-conductor,  and  the  eaves-drip  falls  upon  and  in- 
jures the  wall  of  the  other,  the  owner  of  the  former  Is  liable  for 
the  damage:  Hazeltine  v.  Edgmand,  35  Kan.  202,  57  Am.  Rep.  157, 
10  Pac.  544.  To  the  same  effect  is  Gould  v.  McKenna,  86  Pa.  St. 
297,  27  Am.  Rep.  706.  So  the  owner  of  a  building  bo  near  the  street 
that  the  ice  and  snow  from  its  roof  falls  upon  the  sidewalk,  in- 
juring a  passer,  is  liable:  Shipley  ▼.  Fifty  Associates,  106  Mass.  194, 
8  Am.  Rep.  818. 


822  American  State  Eepobtb,  Vol.  89.     [New  York, 


TINDLE  V.  BIEKETT. 

[171  N.  Y.  520,  64  N.  E.  210.] 

MERCANTILE  AGENCY— ACTION  FOB  DECEIT.— WHEN 
ONE  MAKES  STATEMENTS  to  a  commercial  agency  as  to  bis 
financial  condition,  knowing  them  to  be  f&lse,  intending  them  to 
be  published  to  the  business  community  and  taken  as  true,  It 
Is  a  fraud  upon  the  person  who  relies  and  acts  upon  such  Informa- 
tion to  his  damage,  for  which  an  action  of  deceit  will  lie.    (p.  824.) 

Frank  Gibbons,  for  the  appellants. 

J.  Murray  Downs  and  Thomas  Carmody,  for  the  respondent 

622  O'BKIEN,  J.  The  plaintiffs  sought  to  recover,  in  an  ac- 
tion based  upon  allegations  of  fraud  and  deceit  practiced  upon 
them  by  the  def endant^  the  price  of  three  bills  of  goods  which 
they  were  induced  by  such  fraud  to  sell  to  a  firm  of  dealers 
of  which  the  defendant  was  a  member.  The  firm  was  com- 
posed of  the  defendant  and  another  person  who  died  before  the 
trial,  and  by  an  order  of  the  court  the  action  was  continued 
against  the  defendant.  At  the  trial  before  the  court  and  a  jury 
the  plaintiffs  were  nonsuited  and  their  counsel  excepted  and 
this  exception  presents  the  question  of  law  in  the  case.  The 
judgment  was  affirmed  on  appeal. 

There  is  practically  no  dispute  about  the  facts,  and  the  ques- 
tion presented  by  the  appeal  is  whether  the  plaintiffs'  proof 
did  not  sustain  or  tend  to  sustain  the  action.  The  three  bills 
of  goods  were  sold  and  delivered  by  the  plaintiffs  to  the  firm 
at  the  following  dat6s  respectively :  November  30,  1898,  Janu- 
ary 24,  1899,  and  March  25 ,  1899 ;  and  amounted  in  the  aggre 
gate  to  nine  hundred  and  one  dollars  and  eighty-six  cents.  On 
the  fifteenth  day  of  April  following  the  last  sale  both  of  the 
members  of  the  firm  were  adjudged  bankrupts  on  their  own 
petition  in  the  federal  court.  About  eighteen  months  prior  to* 
filing  the  petition  and  on  the  16th  of  September,  1897,  the  de- 
fendant, for  the  purpose  of  securing  a  rating  by  the  mercantile 
agency  of  R.  G.  Dun  &  Co.,  made  and  delivered  to  that  agency 
a  statement  in  writing  as  to  the  financial  condition  of  the  firm, 
which  showed  net  assets  of  one  hundred  and  fifty-two  thousand 
eight  hundred  and  fifty-eight  dollars  and  twenty-iwo  cents. 
More  than  a  year  thereafter  and  on  the  second  day  of  Novem- 
ber, 1898,  in  reply  to  a  request  from  the  agency,  the  defendant 
wrote  a  letter  in  which  he  practically  reiterated  his  former 
statement,  and  added  that  the  business  of  the  firm  was  ^aige, 
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increasing^  and  profitable.''  Still  later^  and  on  March  9^  1899  , 
just  before  the  purchase  of  the  last  two  bills  of  goods  from  the 
plaintifEs,  a  representatiye  of  the  agency  called  upon  the  de- 
fendant personally  and  received  from  him  a  veibid  statement 
that  there  had  been  no  material  change  in  the  financial  condi- 
tion of  the  firm.  The  agency  gave  the  firm  a  rating  of  from 
one  hundred  and  twenty-five  thousand  dollars  to  two  hundred 
thousand  dollars,  which  was  maintained  and  never  changed. 
Substantially  "^^  the  same  rating  was  given  to  the  firm  by  the 
Bradstreet  agency  upon  like  statements  and  representations, 
though  made  at  an  earlier  date,  and  the  defendant  at  all  times 
knew  that  the  credit  of  the  firm  was  so  rated  in  the  reference- 
books  sent  by  these  agencies  to  merchants  and  business  people. 
The  plaintiffs  had  and  used  these  reference-books  of  both  agen- 
cies in  their  business,  and  when  defendant  applied  for  credit 
they  consulted  these  books,  and  in  reliance  on  the  correctness 
of  the  rating,  without  any  other  knowledge,  sold  and  delivered 
the  goods  in  question  upon  credit.  The  statements  upon  which 
these  ratings  were  given,  at  least  as  to  the  Dun  agency,  were 
grossly  false.  The  learned  court  below  correctly  described  this 
phase  of  the  case  in  these  words  which  we  can  very  well  adopt: 

*T?hat  the  statements  upon  which  the  rating  of  the  defend- 
ant's firm  was  based  by  the  mercantile  agency  of  R.  G.  Dun  ft 
Co.  were  grossly  false,  and  that  the  plaintiffs  relied  upon  such 
rating  in  giving  the  firm  credit  for  the  goods  purchased  upon  the 
several  occasions  mentioned,  are  facts  concerning  which  there 
is  and  can  be  no  serious  dispute,  and  had  such  statements  been 
made  directly  to  the  plaintiffs  under  circumstances  which 
would  fairly  warrant  the  assumption  that  they  were  so  made 
by  way  of  inducing  credit,  there  would,  of  course,  be  no  ques- 
tion as  to  the  right  of  the  plaintiffs  to  maintain  an  action 
of  this  character." 

But  the  learned  court  held  that  since  these  false  and  fraud- 
ulent statements  were  not  made  to  the  plaintiffs  personally 
and  directly  by  the  defendant,  but  to  the  agencies,  and  since 
the  plaintiffs  never  saw  the  statements  themselves,  but  only 
the  result  of  them  in  the  reference  books,  the  action  could  not 
be  maintained.  That  one  merchant  may  defraud  another 
under  modem  business  methods  just  as  effectually  by  a  false 
and  fraudulent  statement  to  a  commercial  agency  as  in  any 
other  way  no  one  can  doubt.  That  the  defendant  did  actu- 
ally deceive  and  defraud  the  plaintiffs  by  thus  putting  into 
circulation  in  the  business  world  a  false,  fraudulent,  and  ficti* 
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tioufi  rating  purporting  to  express  his  true  commercial  stand* 
ing  '^^  and  financial  ability  is  equally  clear.  Disregarding  mere 
forms  and  methods,  it  cannot  be  doubted  that  the  defendant 
spoke  false  and  deceitful  words  to  tiie  plaintiffs  through  the 
agency  just  as  effectually  as  if  they  had  met  face  to  face  and 
the  statements  had  been  made  directly  and  personally.  The 
buyer  of  goods  may  become  liable  to  the  seller  in  fraud,  al- 
though they  have  never  met  or  seen  each  other,  and  no  per- 
sonal communication  that  is  false  or  fraudulent  has  passed 
between  them.  If  the  former  does  just  what  this  defendant 
did  and  procures  a  fraudulent  rating,  Intending  that  it  should 
be  published  to  the  business  community  and  taken  as  tnie, 
that  is  a  fraud  upon  the  person  who  relies  and  acts  upon  it  to 
his  damage.  But  it  is  not  necessary  to  argue  this  question  ts 
an  original  one  since  it  has  been  deliberately  decided  by  this 
court. 

In  Eaton  etc.  Co.  y.  Avery,  88  N.  Y.  31,  38  Am.  Bep.  389,  it 
was  held  that  when  a  member  of  a  firm  makes  statements  to  a 
commercial  agency,  which  he  knows  to  be  false  as  to  the  finan- 
cial condition  of  the  firm,  with  the  intent  that  the  statements 
shall  be  communicated  to  persons  interested  in  ascertaining  the 
pecuniary  responsibility  of  the  firm,  intending  thus  to  procure 
credit  and  to  defraud  such  persons,  and  such  statements  are 
communicated  to  one  who  in  reliance  thereon  sells  goods  to 
the  firm  on  credit,  an  action  for  deceit  may  be  maintained 
against  the  buyer  of  the  goods  in  favor  of  the  seller  who  has 
suffered  by  the  fraud.  That  decision  is  controlling  in  the 
case  at  bar,  since  the  two  cases  are  almost  identical  in  their 
facts,  and  all  the  objections  urged  by  the  learned  court  below 
to  a  recovery  in  this  case  were  fully  answered  upon  principle 
and  authorit7.  The  court  states  that  the  case  was  new  in  its 
facts  but  old  in  the  principle  involved,  and  the  cases  cited  sus- 
tain the  statement.  The  same  principle  was  decided  in  a  more 
recent  case :  Bliss  v.  Sickles,  142  N.  Y.  647,  36  If .  E.  1064. 

The  abjections  urged  to  a  recovery  in  a  case  like  this  tre 
quite  untenable.  It  is  said  that  it  would  put  business  men  at 
the  mercy  of  commercial  agencies.  No  one  need  have  any 
fears  of  that,  since  no  business  man  can  be  affected  unless  he 
^^  makes  use  of  such  an  agency  to  give  information  to  the 
business  world  of  his  financial  condition  in  order  to  show  that 
he  is  worthy  of  credit,  and  then  it  is  impossible  to  harm  him 
unless  he  makes  statements  that  he  knows  to  be  fabe  for  a 
f  raudxdent  purpose,  and  if  he  does,  there  is  no  reason  why  he 
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Bhonld  not  respond  to  one  who  has  suffered  thereby.  So,  also, 
it  is  said  that  these  agencies  procure  information  from  other 
sonrces  than  the  statement  of  parties  seeking  credit.  That 
may  be  so,  but  there  is  little  danger  that  anyone  will  be  made 
liable  in  fraud  for  false  statements  other  than  his  own.  If 
the  defendant  in  this  case  could  show  that  he  never  made  the 
statements  referred  to,  he  would  .haye  little  difficulty  in  defeat- 
ing this  action,  notwithstanding  the  high  rating  in  the  refer- 
ence-books. A  party  who  is  really  innocent  can  always  protect 
himself  against  the  unauthorized  statements  of  others.  In 
this  case  there  was  clearly  a  false  and  excessiye  rating  which 
was  justified  by  the  statements  made  by  the  def  endant>  and  it 
is  admitted  that  these  statements  were  false  and  fraudulent, 
and  that  the  plaintiffs  relied  upon  the  rating  in  giving  the 
credit.  Clearly,  this  state  of  facts  is  a  sufficient  basis  for  a 
charge  of  fraud  and  deceit.  The  proof  was  certainly  sufficient 
to  carry  the  case  to  the  jury  and  hence  the  plaintiffs  were  im- 
properly nonsuited. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

B ABTLETT,  J.  I  agree  with  the  results  reached  in  the  pre- 
vailing opinion  for  reversal.  It  was  clearly  error  for  the  trial 
judge  to  nonsuit  the  plaintiffs,  and  the  affirmance  of  the  judg- 
ment entered  thereon  by  the  appellate  division  cannot  be  sus- 
tained. 

I  am  of  the  opinion,  however,  that  we  should  deal  with  the 
question  that  induced  the  appellate  division  to  sustain  the 
nonsuit  In  the  opinion  of  that  learned  court  it  is  said :  ^'Mer- 
cantile  agencies  do  not  always  base  their  rating  of  a  person's 
responsibility  solely  upon  information  obtained  from  the  indi- 
vidual himself.  Upon  the  contrary,  it  is  well  understood  *^^ 
that  they  obtain  such  information  from  various  sources,  and 
this  is  especially  true  in  cases  where,  as  it  often  happens,  a 
business  man,  for  various  reasons  best  known  to  himself,  de- 
clines to  furnish  the  public  with  any  statement  of  his  financial 
condition.** 

It  seems  to  be  conceded  that  the  defendant  made  represen- 
tations to  the  mercantile  agency  of  R.  G.  Dun  ft  Co.  that  were 
grossly  false  and  calculated  to  mislead  the  plaintiffs,  who  con- 
sulted the  ratings  given  to  defendant  by  that  agency. 

The  appellate  division  seems  to  have  held  that  the  plaintiffs 
were  not  authorized  to  reply  upon  these  ratings,  for  the  reason 
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that  they  were  based  upon  the  representationfi  of  the  defendant 
and  also  upon  information  received  as  to  defendant's  commer- 
cial standing  from  outside  sources. 

The  opinion  of  the  court  below  further  states:  **It  follows, 
therefore,  that,  if  the  rule  contended  for  by  the  plaintiffs  were 
to  obtain,  a  trader  who  has  made  a  report  to  a  mercantile 
agency  as  to  his  pecuniary  standing  might  be  hdd  liable  to 
arrest  and  imprisonment  for  the  rating,  which,  although  based 
in  part  thereon,  was  nevertheless  due  in  a  much  larger  measure 
to  information  obtained  from  a  business  rival,  a  personal  enemy, 
or  some  other  equally  unreliable  source.*' 

If  the  fact  that  the  commercial  agencies  of  the  country  base 
their  ratings  of  merchants  not  only  upon  the  repregentations 
of  the  latter,  but  upon  information  obtained  from  other 
fiources,  renders  such  ratings  unavailable  to  persons  contem- 
plating the  giving  of  credit,  the  information  obtained  by  these 
agencies  would  be  of  little  value. 

I  am  of  opinion  that  the  plaintiffs  were  entitled  to  submit 
to  the  jury  the  question  whether  the  grossly  false  representa- 
tions made  by  the  defendant  to  the  mercantile  agency  were 
one  of  the  causes,  if  not  the  sole  inducing  cause,  which  led  to 
the  sale  of  the  goods  in  question :  Morgan  v.  Skiddy,  62  N.  Y. 
319. 

In  the  case  of  Hubbard  v.  Briggs,  31  N.  Y.  618,  632,  which 
was  an  action  to  recover  damages  for  an  alleged  fraud,  which 
^^'^  consisted  in  making  false  repreeentations  concerning  the 
soundness  and  solvency  of  Miller^s  Bank  of  Clyde,  whereby  the 
plaintiff  was  induced  to  subscribe  five  thousand  three  hundred 
dollars  to  the  stock  of  that  corporation  and  to  give  his  bond  and 
mortgage  for  the  amount  of  his  subscription,  this  court  said: 
'^t  was  enough  to  have  sustained  the  action  against  the  de- 
fendant for  the  jury  to  have  found  that  the  plaintiff  was  moved 
by  his  representations,  so  that  without  them  he  would  not  have 
subscribed  for  the  stock,  although  representations  made  by 
others  had  also  influence  upon  his  mind.  It  could  not  be  af- 
firmed, as  matter  of  law,  upon  the  proof  in  the  case  that  the  de- 
fendant's affirmations  were  not  the  inducing  cause  of  the  plain- 
tiff's  subscription,  and,  if  not,  the  question  properly  belonged  to 
the  jury  to  determine." 

It  is  competent  for  a  plaintiff,  who  has  been  induced  to  sdl 
goods  in  reliance  upon  the  ratings  of  a  mercantile  agency,  to 
show  if  he  can  by  its  officer  the  precise  character  of  the  repre- 
sentations made  to  it  by  the  debtor,  and  such  information  as 
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it  may  haye  oibtained  from  other  sources;  also^  to  follow  this 
up  by  proof  that  these  representations  were  one  of  the  indncing 
causes  that  led  to  the  sale.  If  this  question  of  fact  is  properly 
submitted  to  the  jury  upon  competent  evidence^  there  wUI  be 
no  danger  that  a  trader  will  be  subjected  to  arrest  and  impris* 
onment  for  a  rating  resting  upon  the  representations  of  a  busi- 
ness rival,  8  personal  enemy,  or  a  third  party,  haying  no  inter- 
est  in  the  transaction. 

VanxL,  7.,  Dissented,  upon  the  ground  that  the  mere  rating  of  a 
commercial  agency,  based  partly  upon  statements  made  by  the 
defendant  and  partly  ui>on  information  derived  from  other  sources, 
without  any  communication  of  the  facts  as  stated  by  the  defend- 
ant, ui>on  which  the  rating  was  based,  is  not  sufficient  to  sustain 
an  action  for  deceit  He  distinguished  the  cases  relied  upon  in 
the  prevailing  opinion,  upon  the  ground  that  the  statements  made 
by  the  purchaser  to  the  commercial  agency  were  themselves  com- 
municated to  the  seller,  and  not  the  mere  rating  of  the  agency,  and 
these  statements  became  the  direct  foundation  for  the  credit  given, 
and  said:  "It  is  not  only  unsafe,  but  a  violation  of  sound  principles, 
to  permit  a  recovery  for  deceit,  with  the  severe  consequences  that 
may  follow,  unless  the  evidence  connects  the  false  statements 
directly  with  the  person  alleged  to  have  practiced  the  deceit,  or 
with  his  duly  authorized  agent  acting  within  the  scope  of  his  au- 
thority. A  mercantile  agency  is  not  such  an  agent  as  to  make  Its 
mere  inference  as  to  the  effect  of  the  debtor's  statements  binding 
upon  him.  Its  authority,  so  far  as  he  Is  concerned,  Is  limited  to 
the  transmission  of  his  statement,  as  made  by  him,  or  the  sub- 
stance thereof,  to  its  subscribers.  When  it  gives  its  opinion  sim- 
ply, it  does  not  act  as  his  agent,  but  as  the  agent  of  the  subscriber." 


Commercial  Ag^endes. — ^If  One  Hakes  a  False  Statement  to  a 
commercial  agency,  with  a  view  to  obtain  a  credit  to  which  he  Is 
not  entitled,  and  thus  defraud  those  who  may  resort  to  the  agency, 
and,  in  reliance  of  the  false  information  there  lodged,  extend  a 
credit  to  him,  his  liability  is  the  same  as  though  he  made  the  repre- 
sentation directly  to  the  parties  injured:  See  the  monographic  note 
to  Henry  v.  Dennis,  86  Am.  St  Rep.  883-886. 
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A  DEMURRER  ADMITS  not  only  those  facts  whicb  are  ex- 
pressly alleged  in  the  complaint,  but  everything  which  can  be  im- 
plied by  fair  and  reasonable  intendment  from  its  allegations,  (p. 
828.) 

THE  RIGHT  OP  PRIVACY,  FOUNDED  UPON  THE 
CLAIM  that  a  man  has  a  right  to  pass  through  this  world  without 
having  his  picture  published,  his  business  enterprises  discussed,  or 
his  eccentricities  commented  upon,  whether  the  comment  be  favor- 
able or  otherwise,  is  not  recognized  In  the  law,  and  cannot  be  en- 
forced in  equity,    (pp.  830,  841.) 

A  COURT  OF  EQUITY  WILL  NOT  ENJOIN  THE  UNAU- 
THORIZED  PUBLICATION  OF  THE  PORTRAIT  OF  A  PER- 
SON, on  the  ground  that  such  person's  right  of  privacy  has  been 
invaded,  in  the  absence  of  injury  to  one's  person,  property,  or  repu- 
tation,   (pp.  830,  841,  842.) 

THE  FACT  THAT  NO  PRECEDENT  CAN  BE  FOUND 
TO  SUSTAIN  AN  ACTION  in  a  given  case  is  evidence  that  a  prin- 
ciple does  not  exist  upon  which  the  right  may  be  based,  but  the 
want  of  a  precedent  is  no  sufficient  reason  for  refusing  relief,  if  a 
principle  of  the  common  law  can  be  found  which  governs  it,  or  by 
analogy  ought  to  govern  it.    (p.  832.) 

THE  LAW  TAKES  NO  COGNIZANCE  OP  A  SENTIMEN- 
TAL INJURY,  independent  of  a  wrong  to  person  or  property, 
(p.  837.) 

PLEADING.— IN  AN  ACTION  FOR  LIBELOUS  WORDS. 
Wbere  the  words  are  libelous  per  se.  It  Is  muiecessary  to  charge  that 
their  effect  is  to  expose  the  plaintiff  to  disgrace,  ridicule,  or  obloquy, 
since  the  law  attributes  to  them  that  result    (pw  842.) 

PLEADING.— IN  AN  ACTION  FOR  LIBEL,  WHBRB  THB 
LIBEL  IS  A  PICTURE  which  does  not  appear  in  the  record,  there 
must  be  an  allegation  as  to  Its  libelous  character,    (p.  842.) 

Elbridge  L.  Adams^  for  the  appellants. 
Milton  E.  Gibbs,  for  the  respondent. 

"*  PABKEB,  C.  J.  The  appellate  divirion  has  certified 
that  the  following  questions  of  law  have  arisen  in  this  case,  and 
***  ought  to  be  reviewed  by  this  court :  1.  Does  the  complaint 
herein  state  a  cause  of  action  at  law  against  the  defendants  or 
either  of  them  ?  2.  Does  the  complaint  herein  state  a  cause 
of  action  in  equity  against  the  defendants  or  either  of  them? 
These  questions  are  presented  by  a  demurrer  to  the  complaint, 
which  is  put  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute,  a  cause  of  action. 

As  a  demurrer  admits  not  only  those  facts  which  are  ex- 
pressly alleged  in  the  complaint,  but  everything  which  can  be 
implied  by  fair  and  reasonable  intendment  from  its  allega- 
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tions  (Marie  v.  Garrison,  83  N.  Y.  14,  23),  we  are  to  inquire 
whether  the  complaint,  regarded  from  the  fitandpoint  of  this 
rule,  can  be  said  to  show  any  right  to  relief  either  in  law  or  in 
equity. 

The  complaint  alleges  that  the  Franklin  Mills  Company,  one 
of  the  defendants,  was  engaged  in  a  general  milling  business  and 
in  the  manufacture  and  sale  of  flour;  that  before  the  commence- 
ment of  the  action,  without  the  knowledge  or  consent  of  plain- 
tiff, defendants,  knowing  that  they  had  no  right  or  authority 
fio  to  do,  had  obtained,  made,  printed,  sold  and  circulated  about 
twenty-five  thousand  lithographic  prints,  photographs,  and 
likenesses  of  plaintiff,  made  in  a  manner  particularly  set  up  in 
the  complaint ;  that  upon  the  paper  upon  which  the  likenesses 
were  printed  and  above  the  portrait  there  were  printed,  in 
large,  plain  letters,  the  words,  "Flour  of  the  Family/^  and  be- 
low the  portrait  in  large  capital  letters,  "Franklin  Mills  Flour,*' 
and  in  the  lower  right-hand  corner  in  smaller  capital  letters, 
"Rochester  Folding  Box  Co.,  Bochester,  N".  Y.*' ;  that  upon  the 
same  sheet  were  other  advertisements  of  the  flour  of  the  Frank- 
lin Mills  Company ;  that  those  twenty-five  thousand  likenesses 
of  the  plaintiff  thus  ornamented  have  been  conspicuously 
posted  and  displayed  in  stores,  warehouses,  saloons,  and  other 
public  places ;  that  they  have  been  recognized  by  friends  of 
the  plaintiff  and  other  people,  with  the  result  that  plaintiff 
has  been  greatly  humiliated  by  the  scoffs  and  jeers  of  persons 
who  have  recognized  her  face  and  picture  on  this  advertisement, 
and  her  good  name  has  been  attacked,  causing  her  *'**  great 
distress  and  suffering  both  in  body  and  mind;  that  she  was 
made  sick  and  suffered  a  severe  nervous  shock,  was  confined  to 
her  bed  and  compelled  to  employ  a  physician,  because  of  these 
facts;  that  defendants  had  continued  to  print,  make,  use,  sell, 
and  circulate  the  said  lithographs,  and  that  by  reason  of  the 
foregoing  facts  plaintiff  had  suffered  damages  in  the  sum  of 
fifteen  thousand  dollars.  The  complaint  prays  that  defendants 
be  enjoined  from  making,  printing,  publishing,  circulating,  or 
using  in  any  manner  any  likenesses  of  plaintiff  in  any  form 
whatever,  for  further  relief  (which  it  is  not  necessary  to  con- 
sider here)  and  for  damages. 

It  will  be  observed  that  there  is  no  complaint  made  that 
plaintiff  was  libeled  by  this  publication  of  her  portrait  The 
likenes^  is  said  to  be  a  very  good  one,  and  one  that  her  friends 
and  acquaintances  were  able  to  recognize;  indeed,  her  griev- 
ance is  that  a  good  portrait  of  her,  and  therefore,  one  easily 
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recognized,  has  been  used  to  attract  attention  toward  the  paper 
upon  which  defendant  mill  company's  advertisernents  appear. 
Such  publicity,  which  some  find  agreeable,  is  to  plaintiff  veiy 
distasteful,  and  thus,  because  of  defendants'  impertinence  in 
using  her  picture  without  her  consent  for  their  own  business 
purposes,  she  has  been  caused  to  suffer  mental  distress,  where 
others  would  have  appreciated  the  compliment  to  their  beauty 
implied  in  the  selection  of  the  picture  for  such  purposes ;  but 
as  it  is  distasteful  to  her,  she  seeks  the  aid  of  the  courts  to  en- 
join a  further  circulation  of  the  lithographic  prints  contain- 
ing her  portrait  made  as  alleged  in  the  complaint,  and  as  an 
incident  thereto,  to  reimburse  her  for  the  damages  to  her  feel- 
ings, which  the  complaint  fixes  at  the  sum  of  fifteen  thousand 
dollars. 

There  is  no  precedent  for  such  an  action  to  be  found  in  the 
decisions  of  this  court;  indeed,  the  learned  judge  who  wrote 
the  very  able  and  interesting  opinion  in  the  appellate  division 
said,  while  upon  the  threshold  of  the  discussion  of  the  ques- 
tion: ^^t  may  be  said  in  the  first  place  that  the  theory  upon 
which  this  action  is  predicated  is  new,  at  least  in  instance  if 
not  in  principle,  and  that  few  precedents  can  be  found  to  sus- 
tain the  claim  made  by  the  plaintiffs,  if  indeed  it  can  be  said 
*^^^  that  there  are  any  authoritative  cases  establishing  her  right 
to  recover  in  this  action.*'  Nevertheless,  that  court  reached  the 
conclusion  that  plaintiff  had  a  good  cause  of  action  against 
defendants,  in  that  defendants  had  invaded  what  is  called  a 
"right  of  privacy*' — in  other  words,  the  right  to  be  let  alone. 
Mention  of  such  a  right  is  not  to  be  found  in  Black?tone, 
Kent,  or  any  other  of  the  great  commentators  upon  the  lav, 
nor,  so  far  as  the  learning  of  counsel  or  the  courts  in  this  case 
have  been  able  to  discover,  does  its  existence  seem  to  have  been 
asserted  prior  to  about  the  year  1890,  when  it  was  presented 
with  attractiveness  and  no  inconsiderable  ability  in  the  Har- 
vard Law  Review,  volume  4,  page  193,  in  an  article  entitled, 
''The  Right  of  Privacy." 

The  so-caUed  right  of  privacy  i8>  as  the  phrase  suggests, 
founded  upon  the  claim  that  a  man  has  the  right  to  pw 
through  this  world,  if  he  wills,  without  having  his  picture 
published,  his  business  enterprises  discussed,  his  sncceasful  ex- 
periments written  up  for  the  benefit  of  others,  or  hia  eccen- 
tricities commented  upon  either  in  handbills,  circulars,  cata- 
logues, periodicals,  or  newspapers,  and,  necessarily,  that  the 
things  which  may  not  be  written  and  published  of  him  must 
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not  be  spoken  of  him  by  his  neighbors,  whether  the  comment 
be  favorable  or  otherwise.  While  most  persons  would  much 
prefer  to  have  a  good  likeness  of  themselves  appear  in  a  re- 
sponsible periodical  or  leading  newspaper  rather  than  upon  an 
advertising  card  or  sheet,  the  doctrine  which  the  courts  are 
asked  to  create  for  this  case  would  apply  as  well  to  the  one 
publication  as  to  the  other,  for  the  principle  which  a  court  of 
equity  is  asked  to  assert  in  support  of  a  recovery  in  this  action 
is  that  the  right  of  privacy  exists  and  is  enforceable  in  equity^ 
and  that  the  publication  of  that  which  purports  to  be  a  por- 
trait of  another  person,  even  if  obtained  upon  the  street  by  an 
impertinent  individual  with  a  camera,  will  be  restrained  in 
equity  on  the  ground  that  an  individual  has  the  right  to  pre- 
vent his  features  from  becoming  known  to  those  outside  of  his 
circle  of  friends  and  acquaintances. 

If  such  a  principle  be  incorporated  into  the  body  of  the  ^^^ 
law  through  the  instrumentality  of  a  court  of  equity,  the  at- 
tempts to  logically  apply  the  principle  will  necessarily  result^ 
not  only  in  a  vast  amount  of  litigation,  but  in  litigation  bor- 
dering upon  the  absurd,  for  the  right  of  privacy,  once  estab- 
lished as  a  legal  doctrine,  cannot  be  confined  to  the  restraint 
of  the  publication  of  a  likeness,  but  must  necessarily  embrace 
as  well  the  publication  of  a  word-picture,  a  comment  upon  one's 
looks,  conduct,  domestic  relations,  or  habits.  And  were  the 
right  of  privacy  once  legally  asserted,  it  would  necessarily  be 
held  to  include  the  same,  things  if  spoken  instead  of  printed, 
for  one,  as  well  as  the  other,  invades  the  right  to  be  absolutely 
let  alone.  An  insult  would  certainly  be  in  violation  of  such  a 
right,  and  with  many  persons  would  more  seriously  wound  the 
feelings  than  would  the  publication  of  their  picture.  And  so 
we  might  add  to  the  list  of  things  that  are  spoken  and  done 
day  by  day  which  seriously  offend  the  sensibilities  of  good  peo- 
ple to  which  the  principle  which  the  plaintiff  seeks  to  have  im- 
bedded in  the  doctrine  of  the  law  would  seem  to  apply.  I  have 
gone  only  far  enough  to  barely  suggest  the  vast  field  of  litiga- 
tion which  would  necessarily  be  opened  up  should  this  court 
hold  that  privacy  exists  as  a  legal  right  enforceable  in  equity 
by  injunction,  and  by  damages  where  they  seem  necessary  to 
give  complete  relief. 

The  legislative  body  could  very  well  interfere  and  arbi- 
trarily provide  that  no  one  should  be  permitted,  for  his  own 
selfish  purpose,  to  use  the  picture  or  the  name  of  another  for 
advertising  purposes  without  his  consent.    In  tiieh  erent^  x^a 
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embarrassment  would  result  to  the  general  body  of  the  law, 
for  the  rule  would  be  applicable  only  to  cases  provided  for  by 
the  statute.*  The  coirrts,  however,  being  without  authority 
to  legislate,  are  required  to  decide  cases  upon  principle,  and 
80  are  necessarily  embarrassed  by  precedents  created  by  an 
extreme,  and  therefore  unjustifiable,  application  of  an  old 
principle. 

The  court  below  properly  said  that  "while  it  may  be  true 
that  the  fact  that  no  precedent  can  be  found  to  sustain  an 
action  in  any  given  case  is  cogent  evidence  that  a  principle 
**^  does  not  exist  upon  which  the  right  may  be  based,  it  is 
not  the  rule  that  the  want  of  a  precedent  is  a  sufficient  reason 
for  turning  the  plaintiff  out  of  court,'*  provided — ^I  think 
should  be  added — ^there  can  be  found  a  clear  and  unequivocal 
principle  of  the  common  law  which  either  directly  or  medi- 
ately governs  it  or  which  by  analogy  or  parity  of  reasoning 
ought  to  govern  it. 

It  is  undoubtedly  true  that  in  the  early  days  of  chancery 
jurisdiction  in  England  the  chancellors  were  accustomed  to 
deliver  their  judgments  without  regard  to  principles  or  prece- 
dents, and  in  that  way  the  process  of  building  up  the  system 
of  equity  went  on,  the  chancellor  disregarding  absolutely  many 
established  principles  of  the  common  law.  '^  no  other 
way,*'  says  Pomeroy,  "could  the  system  of  equity  jurispru- 
dence have  been  commenced  and  continued  so  as  to  arrive  at 
its  present  proportions'*:  Pomeroy's  Equity  Jurisprudence, 
sec.  48.  In  their  work  the  chancellors  were  guided,  not  only 
by  what  they  regarded  as  the  eternal  principles  of  absolute 
rights  but  also  by  their  individual  consciences,  but  after  a 
time  when  "the  period  of  infancy  was  passed,  and  an  orderly 
system  of  equitable  principles,  doctrines,  and  rules  began  to 
be  developed  out  of  the  increasing  mass  of  precedents,  this 
theory  of  a  personal  conscience  was  abandoned;  and  ^e  con- 
science,' which  is  an  element  of  the  equitable  jurisdiction, 
came  to  be  regarded,  and  has  so  continued  to  the  present  day, 
as  a  metaphorical  term,  designating  the  conunon  standard 
of  civil  right  and  expediency  combined,  based  upon  general 
principles  and  limited  by  established  doctrines  to  wbich  the 
court  appeals,  and  by  which  it  tests  the  conduct  and  rights 
of  suitor? — a  juridical  and  not  a  personal  conscience":  Pome- 
Toy's  Equity  Jurisprudence,  sec.  57. 

The  importance  of  observing  the  spirit  of  this  role  cannet 
be  overestimated,  for,  while  justice  in  a  given  case  may  be 
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worked  out  by  a  decision  of  the  court  according  to  the  notions 
of  right  which  goTem  the  individual  judge  or  body  of  judges 
comprising  the  court,  the  mischief  which  will  finally  result 
may  be  almost  incalculable  under  our  system,  which  makes  a 
^^'^  decision  in  one  case  a  precedent  for  decisions  in  all  future 
cases  which  are  akin  to  it  in  the  essential  facts. 

So  in  a  case  like  the  one  before  us,  which  is  concededly  new 
to  this  court,  it  is  important  that  the  court  should  have  in 
mind  the  effect  upon  future  litigation  and  upon  the  develop* 
ment  of  the  law  which  would  necessarily  result  from  a  step 
so  far  outside  of  the  beaten  paths  of  both  common  law  and 
equity,  assuming — ^what  I  shall  attempt  to  show  in  a  moment 
— ^that  the  right  of  privacy  as  a  legal  doctrine  enforceable 
in  equity  has  not»  down  to  this  time,  been  established  by  de- 
cisions. 

The  history  of  the  phrase  ''right  of  privacy^  in  this  coun* 
try  seems  to  have  b^gun  in  1890  in  a  clever  article  in  the 
Harvard  Law  Beview — already  referred  to— in  which  a  num- 
ber of  English  cases  were  analyzed,  and,  reasoning  by  analogy, 
the  conclusion  wae  reached  that — ^notwithstanding  the  unanim* 
ity  of  the  courts  in  resting  their  decisions  upon>  property 
rights  in  cases  where  publication  is  prevented  by  injunction— 
in  reality  such  prevention  was  due  to  the  necessity  of  afford- 
ing protection  to  thoughts  and  sentiments  expressed  through 
the  medium  of  writing,  printing,  and  the  arts,  which  is  like 
the  right  not  to  be  assaulted  or  beaten;  in  other  words,  that 
the  principle  actually  involved,  though  not  always  appreci- 
ated, was  that  of  an  inviolate  personality,  not  that  of  private 
property. 

This  article  brought  forth  a  reply  from  the  Northwestern 
Beview,  volume  3,  page  1,  urging  that  equity  has  no  concern 
with  the  feelings  of  an  individual  or  with  considerations  of 
moral  fitness,  except  as  the  inconvenience  or  discomfort  which 
the  person  may  suffer  is  connected  with  ibe  possession  or 
enjoyment  of  property,  and  that  the  English  authorities  cited 
are  consistent  with  such  view.  Those  authorities  are  now  to 
be  examined  in  order  that  we  may  see  whether  they  were  in- 
tended to  and  did  mark  a  departure  from  the  established  rule 
which  had  been  enforced  for  generations,  or,  on  the  other 
band,  are  entirely  consistent  with  it. 

The  first  case  is  Prince  Albert  v.  Strange,  1  Macn.  ft  G.  •*• 
25,  2  De  Gex  ft  S.  652.  The  queen  and  the  prince,  having 
made  etchings  and  drawings  for  their  own  amusement,  decided 
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to  have  copies  struck  off  from  the  etched  plates  for  presenta- 
tion to  friends  and  for  their  own  use.  The  workman  em« 
ployed,  howeveTy  printed  some  copies  on  his  own  account, 
which  afterward  came  into  the  hands  of  Strange,  who  pur- 
posed exhibiting  them^  and  published  a  doscriptive  catalogue. 
Prince  Albert  applied  for  an  injunction  as  to  both  exhibition 
and  catalogue,  and  the  vice-chancellor  granted  it,  restraining 
defendant  from  publishing,  "at  least  by  printing  or  writing, 
though  not  by  copy  or  resemblance,**  a  description  of  the 
etchings.  An  examination  of  the  opinion  of  the  vice-chan- 
eellor  discloses  that  he  found  two  reasons  for  granting  the 
injunction,  namely,  that  the  property  rights  of  Prince  Albert 
had  been  infringed,  and  that  there  was  a  breach  of  trust  by 
the  workman  in  retaining  some  impressions  for  himself.  l%e 
opinion  contained  no  hint  whatever  of  a  right  of  privacy  sep- 
arate and  distinct  from  the  right  of  property. 

Pollard  T.  Photographic  Co.,  L.  K.  40  Ch.  Div.  346,  is  cer- 
tainly not  an  authority  for  granting  an  injunction  on  the 
ground  of  threatened  injury  to  the  feelings,  although  It  is 
true,  as  stated  in  the  opinion  of  the  appellate  division,  that 
the  court  did  say  in  the  course  of  the  discussion  that  the 
right  to  grant  an  injunction  does  not  depend  upon  the  exist- 
ence of  property;  but  the  decision  was,  in  fact,  placed  upon 
the  ground  that  there  was  a  breach  of  an  implied  contract 
The  facts;  briefly  stated,  were  that  a  photographer  had  been 
applied  to  by  a  woman  to  take  her  photograph,  she  ordering 
a  certain  number  of  copies,  as  is  usual  in  such  cases.  The 
photographer  made  copies  for  himself  and  undertook  to  ex- 
hibit them,  and  also  sold  copies  to  a  stationer,  who  used 
them  as  Christmas  cards.  Their  action  was  restrained  by  the 
court  on  the  ground  that  there  was  an  implied  contract  not  to 
use  the  negative  for  any  other  purpose  than  to  supply  the 
sitter  with  copies  of  it  for  a  price.  During  the  argument  of 
plaintiff's  counsel,  the  court  asked  this  question:  ^o  you  dis- 
pute that  if  the  negative  likeness  were  taken  on  the  aly,  the 
person  who  took  it  ****  might  exhibit  copies?"  Counsel  re- 
plied: 'In  that  case  there  would  be  no  consideration  to  sup- 
port a  contract.*' 

In  Gee  v.  Pritchard,  2  Swanst.  402,  B  attempted  to  print 
a  private  letter  written  him  by  A,  and  he  was  restraint  on 
the  ground  that  the  property  of  that  private  letter  remained  in 
A,  B  having  it  only  for  the  qualified  purpose  for  which  it 
was  sent  to  him,  the  basis  of  the  decision,  therefore,  being  the 


idea  of  plaintiFs  property  in  the  thing  published,  as  being  the 
product  of  hiB  mind,  written  by  him  and  put  into  the  hands 
of  B  for  a  limited  purpose  only. 

The  same  judge,  Lord  Eldon,  also  granted  the  injunction 
in  Abernathy  v.  Hutchinson,  3  L.  J.  Ch.  209,  restraining  the 
publication  in  the  "Lancet"  of  lectures  delivered  at  a  hospital 
by  the  plaintiff.  The  court  expressed  a  doubt  in  that  casa 
vhether  there  could  be  property  in  lectures  whch  had  not  been 
reduced  to  writing,  but  granted  the  injunction  on  the  ground 
that  it  was  a  breach  of  confidence  on  the  part  of  a  pupil  who 
vaa  admitted  to  hear  the  lectures  to  publish  them,  inasmuch 
as  they  were  delivered  for  the  information  of  the  pupils  and 
not  for  sale  and  profit  by  them, 

Mayhall  t.  Higbey,  1  Hurl.  &  C.  188,  was  also  a  case  where 
an  injunction  was  granted  and  nominal  damages  awarded  on 
the  ground  that  plaintiff  had  a  property  right  in  certain 
photographic  negatives  which  he  had  loaned  to  a  person  who 
subsequently  became  insolvent  and  whose  assignee,  without 
right,  sold  them  to  defendant,  who  printed  copies  from  them, 
which  he  published  and  sold. 

In  Duke  cft  Queensberry  y.  Shehbeare,  8  Eden,  389,  the 
Earl  of  Clarendon  delivered  to  one  Qwynne  an  original  manu- 
script of  his  father's,  "Lord  Clarendon's  Hietory,"  Gwynne'a 
administrator  afterward  sold  it  to  Shehbeare,  and  the  court, 
upon  the  application  of  the  personal  representatives  of  Lord 
Clarendon,  restrained  its  publication  on  the  ground  that  they 
had  a  property  right  in  the  manuscript  which  it  was  not 
intended  that  Gwynne  should  have  the  benefit  of  by  multi- 
plying the  number  of  copies  in  print  for  profit. 

In  not  one  of  these  cases,  therefore,  was  it  the  basis  of  the 
""^  decision  that  the  defendant  could  be  restrained  from  per- 
forming the  act  he  was  doing  or  threatening  to  do  on  the 
ground  that  the  feelings  of  the  plaintiff  would'  be  thereby 
injured ;  but,  on  the  contrary,  each  decision  was  rested  either 
upon  the  ground  of  breach  of  trust  or  that  plaintiff  had  a 
property  right  in  the  subject  of  litigation  which  the  court 
could  protect. 

A  more  recent  English  case,  decided  in  189S,  is  more  nearly 
in  point  and  negatives  the  contention  that  plaintiff  may  re- 
strain an  unauthorized  publication  which  ia  offensive  to  him — 
namely,  Dockrell  v.  DougaU,  78  L.  T.,  N.  S.,  840.  In  that 
case  defendant,  the  owner  of  a  medicine  called  "Sallyco," 
published  the  following  substantially  true  hat  unauthorized 
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Btatement  about  plaintiff:  'Dr.  Morgan  Dockrell,  phyBiciaii 
to  St.  John's  Hospital,  London,  is  prescribing  Salljco  as  an 
habitual  drink.  Dr.  Dockrcll  says  nothing  has  done  his  gout 
so  much  good.''  In  the  course  of  the  opinion  the  court  said, 
in  effect,  that  plaintiff  claimed  to  be  entitled  to  an  injunc- 
tion restraining  defendant  from  using  plaintiff's  name  in  his 
advertisements  on  the  ground  that  an  injunction  should  be 
granted  in  every  such  case  where  it  can  be  shown  that  the  use  of 
the  plaintiff's  name  is  unauthorized  and  is  calculated  to  injure 
him  in  his  profession,  and  after  saying  that  he  did  not  think 
that  this  was  right,  he  stated  the  proper  rule  to  be  that:  '^n 
order  that  an  injunction  may  issue  to  restrain  a  defendant 
from  using  a  plaintiff's  name,  the  use  of  it  must  be  such  as 
to  injure  the  plantifiPs  reputation  or  property.** 

None  of  the  other  English  cases  brought  to  our  attention 
are  claimed  to  have  a  direct  bearing  upon  this  question,  and 
it  seems  to  us  very  clear  that  they  do  not  in  any  wise  support 
the  position  of  plaintiff. 

The  case  that  seems  to  have  been  more  relied  upon  than 
sny  other  by  the  learned  appellate  division  in  reaching  the 
conclusion  that  the  complaint  in  this  case  states  a  cause  of  ac- 
tion is  Schuyler  v.  Curtis,  147  N.  Y.  434,  49  Am.  St  Eep.  671, 
42  N.  E.  22.  In  that  case  certain  persons  attempted  to  erect 
a  statue  or  bust  of  e  woman  no  longer  living,  and  one  of  her 
relatives  commenced  an  action  ^^^  in  equity  to  restrain  such 
erection,  alleging  that  his  {eelings  and  the  feelings  of  other 
relatives  of  deceased  would  be  injured  thereby.  At  special 
term  an  injunction  was  granted  on  that  ground:  Schuyler  v. 
Curtis,  19  N.  Y.  Supp.  264.  The  general  term  affirmed  the 
decision:  Schuyler  v.  Curtis,  64  Hun,  594.  This  court  re- 
versed the  judgment.  Judge  Peckham  ^Titing.  and  so  far  as 
the  decision  is  concerned,  therefore,  it  is  not  authority  for  the 
existence  of-  a  right  of  privacy  which  entitles  a  party  to  re- 
strain another  from  doing  an  act  which,  though  not  action- 
able at  common  law,  occasions  plaintiff  mental  distress.  In 
the  course  of  the  argument,  however,  expressions  were  used 
^hich  it  is  now  claimed  indicate  that  the  court  recognized 
the  existence  of  such  a  right.  A  8u£5cient  answer  to  that 
contention  is  to  be  found  in  the  opinion  written  on  the  motion 
for  reargument  in  Colonial  City  Tr.  Co.  v.  Kingston  City 
R.  B.  Co.,  164  N.  Y.  493,  48  N.  E.  900,  in  which  it  was  said: 
^^t  was  not  our  intention  to  decide  any  case  but  the  one  be- 
fore us If ,  as  sometimes  happens,  broader  statements 
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sential  to  the  decision  of  the  questions  presented^  they  are 
the  dicta  of  the  writer  of  the  opinion  and  not  the  decision  of 
the  conrt.  A  judicial  opinion^  like  evidence,  is  only  binding 
so  far  as  it  is  relevant,  and  when  it  wanders  from  the  point 
at  issue  it  no  longer  has  force  as  an  official  utterance.''  The 
question  up  for  decision  in  the  Schuyler  case  was  whether  the 
relatives  could  restrain  the  threatened  action  of  defendants, 
and  not  whether  Mrs.  Schuyler  could  have  restrained  it  had 
ehe  been  living.  The  latter  question  not  being  before  the 
court,  it  was  not  called  upon  to  decide  it,  and,  as  we  read  the 
opinion,  there  is  no  expression  in  it  which  indicates  an  inten- 
tion either  to  decide  it  or  to  seriously  consider  it,  but,  rather, 
it  proceeds  upon  the  assumption  that  if  such  a  right  did  exist 
in  Mrs.  Schuyler,  her  relatives  did  not  eucceed  to  it  upon 
her  death;  all  of  which  will  suffici^tly  appear  from  the  fol- 
lowing extracts  from  the  opinion: 

''This  action  is  of  a  nature  somewhat  unusual  and  depend- 
ent for  its  support  upon  the  application  of  certain  principles 
which  are  themselves  not  very  clearly  defined  or  their  bound- 
aries •'®  very  well  recognized  or  plainly  laid  down.  Briefly 
described,  the  action  is  founded  upon  the  alleged  violation  of 
what  is  termed  the  right  of  privacy.** 

"It  is  not  necessary,  however,  to  the  view  which  we  take 
of  this  case,  to  lay  down  precise  and  accurate  rules  which 
shall  apply  to  all  cases  touching  upon  this  alleged  right.** 

*TPor  the  purposes  we  have  in  view,  it  is  unnecessary  to 
wholly  deny  the  existence  of  the  right  of  privacy  to  which 
the  plaintiff  appeals  as  the  foundation  of  his  cause  of  action.** 

'*Wbile  not  assuming  to  decide  what  this  right  of  privacy 
is  in  aU  cases,  we  are  quite  clear  that  such  a  right  would  not 
be  violated  by  the  proposed  action  of  the  defendants.** 

There  are  two  other  cases  in  this  state  bearing  upon  this 
question:  Marks  v.  Jaffa,  26  N.  Y.  Supp.  908,  6  Misc.  Bep. 
290,  decided  at  special  term,  and  Murray  v.  Oast  Litho- 
graphic etc.  Co.,  8  Misc.  Eep.  86,  28  N.  T.  Supp.  271,  decided 
at  an  equity  term  of  the  court  of  common  pleas  at  New  York. 
In  the  first  case  the  relief  prayed  for  was  granted  upon  the 
authority  of  the  decision  of  the  general  term  in  the  Schuyler 
case,  wMch  was  subsequently  reversed  in  this  court.  In  the 
Murray  case^  in  a  well-reasoned  opinion  by  Judge  Bischoff, 
it  is  held  that  a  parent  cannot  maintain  an  action  to  enjoin 
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an  authorized  publication  of  the  portrait  of  an  infant  child, 
and  for  damages  for  injuries  to  his  sensibilities  caused  by  the 
invasion  of  his  child's  privacy,  because  "the  law  takes  no  cogni- 
zance of  a  sentimental  injury,  independent  of  a  wrong  to  per- 
son or  property/*  In  the  course  of  his  opinion  he  quotes  from 
the  opinion  of  Lumpkin,  J.,  in  Chapman  v.  Western  Union 
Tel.  Co.,  88  Ga.  763,  30  Am.  St.  Eep.  183,  15  S.  E.  901,  aa 
follows:  "The  law  protects  the  person  and  the  purse.  The 
person  includes  the  reputation.  The  body,  reputation,  and 
property  of  the  citizen  are  not  to  be  invaded  without  respon- 
sibility in  damages  to  the  sufferer.  But,  outside  these  pro- 
tected spheres,  the  law  does  not  yet  attempt  to  guard  the 
peace  of  mind,  the  feelings,  or  the  happiness  of  everyone  by 
giving  recovery  of  damages  for  mental  anguish  produced  by 
mere  negligence.  There  is  no  right,  capable  of  enforcement 
by  process  of  law,  to  possess  or  maintain,  without  disturb- 
ance, ***  any  particular  condition  of  feeling.  The  law  leaves 
feeling  to  be  helped  and  vindicated  by  the  tremendous  force 
of  sympathy.  The  temperaments  of  individuals  are  various 
and  variable,  and  the  imagination  exerts  a  powerful  and  incal- 
culable  influence  in  injuries  of  this  kind.  There  are  many 
moral  obligations  too  delicate  and  subtle  to  be  enforced  in  the 
rude  way  of  giving  money  compensation  for  their  violation. 
Perhaps  the  feelings  find  as  full  protection  as  it  is  possible  to 
give  in  moral  law  and  a  responsive  public  opinion.  The  civil 
law  is  a  practical  business  system,  dealing  with  what  is  tan- 
gible, and  does  not  undertake  to  redress  psychological  injuries.** 
Outside  of  this  jurisdiction  the  question  seems  to  have  been 
presented  in  two  other  cases  in  this  country:  Corliss  v.  E.  W. 
Walker  Co.,  57  Fed.  434 ,  64  Fed.  280,  and  Atkinson  v.  Doherty, 
121  Mich.  372 ,  80  Am.  St.  Eep.  507,  80  K  W.  285.  The  Cor- 
liss case  was  an  action  in  equity  to  restrain  the  publication 
of  the  biography  and  picture  of  Mr.  Corliss.  It  was  based 
upon  an  alleged  invasion  of  the  right  of  privacy.  The 
court  denied  the  injunction  as  to  the  publication  of  the 
biography,  but  granted  it  as  to  the  use  of  certain  plates  from 
which  the  defendant  was  to  make  a  picture  of  Mr.  Corliss, 
upon  the  ground  that  they  had  been  obtained  upon  conditions 
which  defendant  had  not  complied  with.  In  the  course  ol 
the  opinion  the  court  said:  "Under  our  laws  one  can  speak 
and  publish  what  he  desires,  provided  he  commits  no  offense 
against  public  morals  or  private  reputation.  .  .  •  .  There  it 
another  objection  which  meets  us  at  the  threshold  of  this  case. 


The  subject  matter  of  the  jurisdiction  of  a  court  of  equity 
is  civil  property,  and  injury  to  property,  whether  actual  or 
prospective,  is  the  foundation  on  which  its  jurisdiction  rests: 
In  re  Sawyer,  124  U.  S.  200,  210,  8  Sup.  Ct.  Rep.  482 ;  Kerr 
on  Injuries,  2d  ed.,  1.  It  follows  from  this  principle  that 
a  court  of  equity  has  no  power  to  restrain  a  libelous  publica- 
tion/* Both  the  opinion  and  the  decision  necessarily  nega- 
tive the  existence  of  an  actionable  right  of  privacy;  but  sub- 
sequently, upon  a  motion  to  dissolve  the  injunction,  which 
was  granted  upon  the  ground  that  Mr.  Corliss  was  a  ^^^  pub- 
lic character,  and  hence  the  publishers  were  entitled  to  use 
his  picture,  the  learned  court  expressed  the  opinion  that  a 
private  individual  has  the  right  to  be  protected  from  the  pub- 
lication of  his  portrait  in  any  form.  Now,  while  this  sugges- 
tion was  obiter,  it  merits  discussion,  and  an  examination  of 
that  which  it  promulgates  as  doctrine  discloses  what  we  deem 
a  fatal  objection  to  the  establishment  of  a  rule  of  privacy. 
The  learned  judge  says:  ^H  believe  the  law  to  be  that  a  pri- 
vate individual  has  a  right  to  be  protected  in  the  representa- 
tion of  his  portrait  in  any  form;  that  this  is  a  property  as 
well  as  a  personal  right,  and  that  it  belongs  to  the  same  class  of 
rights  which  forbids  the  reproduction  of  a  private  manuscript 
or  painting,  or  the  publication  of  private  letters,  or  of  oral 
lectures  delivered  by  a  teacher  to  his  class,  or  the  revelation 

of  the  contents  of  a  merchant's  book  by  a  clerk But> 

while  the  right  of  a  private  individual  to  prohibit  the  repro- 
duction of  his  picture  or  photograph  should  be  recognized 
and  enforced,  this  right  maj  be  surrendered  or  dedicated  to 
the  public  by  the  act  of  the  individual,  just  the  same  as  a 
private  manuscript,  book,  or  painting  becomes  (when  not  pro- 
tected by  copyright)  public  property  by  the  act  of  publication. 
The  distinction  in  the  case  of  a  picture  or  photograph  lies,  it 
seems  to  me,  between  public  and  private  characters.  A  pri- 
vate individual  should  be  protected  against  the  publication  of 
any  portrait  of  himself,  but  where  an  iadividual  becomes  a 
public  character  the  case  is  different.  A  statesman,  author, 
artist,  or  inventor,  who  asks  for  and  desires  publie  recogni- 
tion, may  be  said  to  have  surrendered  his  right  to  the  public.**^ 
This  distinction  between  public  and  private  characters  can- 
not  possibly  be  drawn.  On  what  principle  does  an  author 
or  artist  forfeit  his  right  of  privacy  and  a  great  orator,  s 
great  preacher,  or  a  great  advocate  retain  his?  Who  can  draw 
a  line  of  demarcation  between  public  characters  and  private 
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characters,  let  that  line  be  as  wavering  and  irregular  as  yon 
please?  In  the  very  caae  then  before  the  judge,  what  had 
Mr.  Corliss  done  by  which  he  surrendered  his  right  of  privacy? 
In  what  respect  did  he  '"^  by  his  inventions  '^ask  for  and 
desire  public  recognition''  any  more  than  a  banker  or  mer- 
chant who  prosecntes  his  calling?  Or  is  the  right  of  privacy 
the  possession  of  mediocrity  alone,  which  a  person  forfeits 
by  giving  rein  to  his  abiUty,  spurs  to  his  industry  or  grandeur 
to  his  character?  A  lady  may  pass  her  life  in  domestic  pri- 
vacy when,  by  some  act  of  heroism  or  self-sacrifice,  her  name 
and  fame  fill  the  public  ear.  Is  she  to  forfeit  by  her  good 
deed  the  right  of  privacy  she  previously  possessed?  These 
considerations  suggest  the  answer  we  would  make  to  the  posi- 
tion of  the  learned  judge  and  at  the  same  time  serve  to  make 
more  clear  what  we  have  elsewhere  attempted  to  point  out^ 
namely,  the  absolute  impossibility  of  dealing  with  this  sub- 
ject save  by  legislative  enactment,  by  which  may  be  drawn 
arbitrary  distinctions  which  no  court  should  promulgate  as 
a  part  of  general  jurisprudence. 

Atkinson  v.  Doherty,  121  Mich.  372,  80  Am.  Si  Bep.  507, 
80  N.  W.  285,  was  a  suit  in  equity  brought  by  the  widow  of 
Colonel  John  Atkinson,  a  well-known  lawyer  in  Detroit,  to  en- 
join the  defendant,  a  cigar  manufacturer,  from  usiug  the  name 
and  portrait  of  Colonel  Atkinson  upon  boxes  of  cigars  manu- 
factured by  defendant.  The  suit  was  dismissed  by  the  cir- 
cuit court,  and  its  decree  was  unanimously  affirmed  by  the 
supreme  court.  The  case  quite  closely  resembles  the  Schuy- 
ler case,  which  was  brought  to  th^  attention  of  that  court,  and 
in  the  course  of  the  opinion  the  contention  that  the  Schuyler 
case  intimated  the  existence  of  a  right  of  privacy  was  met 
as  follows:  ^^e  think  it  should  not  be  considered  as  contain- 
ing a  dictum  even  in  support  of  the  doctrine  contended  f  or.^ 
The  method  adopted  by  the  court  in  the  Atkinson  case  in 
treating  the  question  was  different  from  that  employed  by 
this  court  in  iJie  Schuyler  case,  however,  for  the  opimon  pro- 
ceeds to  a  review  of  tiie  authorities  upon  which  the  right  of 
privacy  is  said  to  rest,  reaching  the  conclusion  that  all  of 
the  authoritiee  whch  are  entitled  to  respect  are  based  open 
property  or  contract  rights,  and  hence  'that  Colond  Atkin- 
son would  liiwiaftlf  he  remediless  were  he  alive,  and  the  same 
is  true  of  his  friends  who  survive.*^  The  opinicm  oonehidas 
as  follows:  ^'TUs  law  of  privacy  seems  to  ^'^  have  gained 
a  footliold  at  one  time  in  the  histoiy  of  our  juriqpmdi 


by  the  old  maxim.  The  greater  the  truth  the  greater  the 
libel/  and  the  result  has  heen  the  emphatic  expressioD  of  public 
disapproval,  by  the  emancipation  of  the  press  and  the  establish- 
ment of  freedom  of  epeech,  and  the  abolition  in  most  of  the 
states  of  the  maxim  quoted  by  constitutional  provisions.  The 
limitations  upon  the  exercise  of  these  rights  being  the  lav  of 
slander  and  libel,  whereby  the  publication  of  an  untruth  that 
can  be  presumed  or  shown  to  the  satisfaction,  not  of  the  plain- 
tiff, hut  of  others  (i.  e.,  an  impartial  jury),  to  be  injurious,  not 
alone  to  the  feelings,  but  to  the  reputation,  is  actionable. 
Should  it  be  thought  that  it  is  a  hard  rule  that  is  applied  in 
this  ease,  it  is  only  necessary  to  call  attention  to  the  fact  that 
a  ready  remedy  is  to  be  found  in  legislation.  We  are  not 
satisfied,  however,  that  the  rule  is  a  hard  one,  and  think  that 
the  concensus  of  opinion  must  be  that  the  complainants  con- 
tend for  a  much  harder  one.  The  law  does  not  remedy  all 
evils.  It  cannot,  in  the  nature  of  things;  and  deliberation 
may  well  be  used  in  considering  the  propriety  of  an  innova- 
tion such  as  this  case  suggests.  We  do  not  wish  to  be  under- 
stood as  belitting  the  complaint.  We  have  no  reason  to 
doubt  the  feeling  of  annoyance  alleged.  Indeed,  we  sympa- 
thize with  it,  and  marvel  at  the  impertinence  which  does  not 
respect  it.  We  can  only  say  that  it  is  one  of  the  ills  that 
under  the  law  cannot  be  redressed." 

An  examination  of  the  authorities  leads  us  to  the  conclusion 
that  the  so-called  "right  of  privacy"  has  not  as  yet  found  an 
abiding  place  in  our  jurisprudence,  and,  as  we  view  it,  the 
doctrine  cannot  now  be  incorporated  without  doing  violence 
to  settled  principles  of  law  by  which  the  profession  and  the 
public  have  long  been  guided. 

I  do  not  say  that,  even  under  the  existing  law,  in  every 
case  of  the  character  of  the  one  before  us,  or  indeed  in  this 
case,  a  party  whose  likeness  is  circulated  againet  his  will  Is 
without  remedy.  By  section  245  of  the  Penal  Code  any  ma- 
licious publication  by  picture,'  effigy,  or  sign  which  exposes 
""^  a  person  to  contempt,  ridicule,  or  obloquy  is  a  libel,  and  it 
would  constitute  such  at  common  law.  Malicious  in  this  def- 
inition means  simply  intentional  and  willful.  There  are  many 
articles,  eepecially  of  medicine,  whose  character  is  such  that 
nsing  the  pictnre  of  a  person,  particularly  that  of  a  woman, 
in  connection  with  the  advertisement  of  those  articles  might 
justly  be  found  by  a  jury  to  cast  ridicule  or  obloqny  on  the 
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person  wliose  picture  was  thus  published.  The  manner  or 
posture  in  which  the  person  is  portrayed  might  readily  have 
a  like  effect.  In  such  eases  both  a  civil  action  and  a  crim- 
inal prosecution  could  be  maintained.  Blit  there  is  no  al- 
legation in  the  complaint  before  us  that  this  was  the  tendency 
of  the  publication  complained  of,  and  the  absence  of  such  an 
allegation  is  fatal  to  the  maintenance  of  the  action,  treating  it 
as  one  of  libel.  This  case  differs  from  an  action  brought  for 
libelous  words.  In  such  case  the  alleged  libel  is  stated  in  the 
complaint,  and  if  the  words  are  libelous  per  se  it  is  unneces- 
sary to  charge  that  their  effect  exposes  the  plaintiff  to  dis- 
grace, ridicule,  or  obloquy.  The  law  attributes  to  them  that 
result.  But  where  the  libel  is  a  picture  which  does  not  appear 
in  the  record,  to  make  it  libelous  there  must  be  a  proper  alle- 
gation as  to  its  character. 

The  judgment  of  the  appellate  division  and  of  the  special 
term  should  be  reversed  and  questions  certified  answered  in 
the  negative,  without  costs,  and  with  leave  to  the  plaintiff  to 
serve  an  amended  complaint  within  twenty  days,  also  with- 
out costs. 


A  Vigorous  Dissenting  Opinion  was  read  by  Judge  Gray,  in 
which  Judges  Bartlett  and  Halght  concurred,  to  the  effect  that  the 
individual  has  a  right  of  privacy  which  he  can  enforce  and  which 
the  courts  will  protect  against  Invasion.  In  the  course  of  his 
opinion  Judge  Gray  said: 

''In  the  social  evolntion,  with  the  march  of  the  arts  and 
sciences  and  In  the  resultant  effects  upon  organized  society,  It  is 
quite  Intelligible  that  new  conditions  must  arise  in  personal  rela- 
tions, which  the  rules  of  the  common  law,  cast  in  the  rigid  mold 
of  an  earlier  social  status,  were  not  designated  to  meet.  It  would 
be  a  reproach  to  equitable  Jurisprudence,  if  equity  were  powerless 
to  extend  the  application  of  the  principles  of  common  law,  or  of 
natural  justice,  in  remedying  a  wrong,  which,  in  the  progress  of 
civilization,  has  been  made  possible  as  the  result  of  new  social 
or  commercial  conditions."  Coming  directly  to  the  point  of  the 
use  of  the  photograph  of  another,  he  continues:  "Instantaneous 
photography  is  a  modern  Invention,  and  affords  the  means  of  secur- 
ing a  protraiture  of  an  individuars  face  and  form,  in  Invltum  their 
owner.  While  so  far  forth  as  it  merely  does  that,  although  a  spe- 
cies of  aggression,  I  concede  it  to  be  an  irremediable  and  irrepressi- 
ble  feature  of  the  social  evolution.  But  If  it  Is  to  be  permitted 
that  the  portraiture  may  be  put  to  commercial  or  other  uses  for 
gain,  by  the  publication  of  prints  therefrom,  then  an  act  of  Invasion 
of  the  individuars  privacy  results,  possibly  more  formidable  and 


might  be.    Security  of  person  is  as  necessary  as  the  security  of 
property;  and  for  that  complete  personal  security,  which  will  result 
in  the  peaceful  and  wholesome  enjoyment  of  one's  privileges  as  a 
member  of  society,  there  should  be  afforded  protection,  not  only 
against  the  scandalous  portraiture  and  display  of  one's  features 
and  person,  but  against  the  display  and  use  thereof  for  another's 
commercial  purposes  or  gain.    The  proposition  is,  to  me,  an  in- 
conceivable one    that    these  defendants    may,  unauthorizedly,  use 
the  likeness  of  this  young  woman  upon  their  advertisement,  as  a 
method  of  attracting  widespread  public  attention  to  their  wares, 
and  that  she  must  submit  to  the  mortifying  notoriety,  without  the 
right  to  invoke  the  exercise  of  the  preventive  power  of  a  court  of 
equity.    Such  a  view,  as  it  seems  to  me,  must  have  been  unduly 
influenced  by  a  failure  to  find  precedents  in  analogous  eases,  or 
some  declaration  by  the  great  commentators  upon  the  law  of  a 
common-law  principle  which  would  precisely  apply  to  and  govern 
the  action,  Without  taking  into  consideration  that,  in  the  existing 
state  of  society,  new  conditions  affecting  the  relations  of  persons 
demand  the  broader  extension  of  those  legal  principles  which  un- 
derlie the  immunity  of  one's  person  from  attack.    I  think  that  such 
a  view  is  unduly  restricted,  too,  by  a  search  for  some  property, 
which  has  been  invaded  by  the  defendant's  acts.    Property  is  not 
necessarily  the  thing  itself  which-  Is  owned;  it  Is  the  right  of  the 
owner  in  relation  to  it    The  right  to  be  protected  in  one's  posses- 
sion of  a  thing,  or  in  one's  privileges,  belonging  to  him  as  an  indi- 
vidual, or  secured  to  him  as  a  member  of  the  commonwealth,  is 
property,  and  as  such  entitled  to  the  protection  of  the  law.    The 
protective  power  of  equity  is  not  exercised  upon  the  tangible  thing, 
but  upon  the  right  to  enjoy  it;  and  so  it  is  called  forth  for  the  pro- 
tection of  the  right  to  that  which  is  one's  exclusive  possession  as  a 
property  right    It  seems  to  me  that  the  principle   which  is  applic- 
able is  analogous  to  that  upon  which  courts  of  equity  have  inter- 
fered to  protect  the  right  of  privacy,  in  cases  of  private  writings  or 
of  other  unpublished  products  of  the  mind.    The  writer  or  the 
lecturer  has  been  protected  in  his  right  to  a  literary  property  in  a 
letter  or  a  lecture  against  Its  unauthorized  publication ;  because  it 
is  property  to  which  the   right    of   privacy  attaches:  Woolsey  v. 
Judd,  4  Duer,  399;  Gee  v.  Pritchard,  2  Swan,  402;  Abernathy  v. 
Hutchinson,  3  L.  J.  Eq.  209;  Folsom  v.  Marsh,  2  Story,  100.    I 
think  that  this  plaintiff  has  the  same  property  in  the  right  to  be 
protected  against  the  use  of  her  face  for  defendants'  commercial 
purposes  as  she  would  have  if  they  were  publishing  her  literary 
compositions.    The  right  would  be  conceded  if  she  had  sat  for  ber 
photograph;  but  if  her  face  or  her  portraiture  has  a  value,  the 
value  is  hers  exclusively  until  the  use  be  granted  away  to  the 
public.    Any  other  principle  of  decision,  in  my  opinion.  Is  as  repug- 
nant to  equity  as  it  is  shocking  to  reason It  would  be,  in  mjr 
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opinion,  an  extraordinary  view  which,  while  conceding  the  rl^t  of 
a  person  to  be  protected  against  the  unauthorized  circnlation  of  an 
unpublished  lecture,  letter,  drawing,  or  other  ideal  property,  yet 
would  deny  the  same  protection  to  a  person  whose  portrait  was 
unauthorizedly  obtained  and  made  use  of  for  commercial  purposes. 
The  injury  to  the  plaintiff  is  irreparable,  because  she  cannot  be 
wholly  compensated  in  damages  for  the  various  consequences  en- 
tailed by  defendants'  acts.  The  only  complete  relief  is  an  iojune- 
tion  restraining  their  continuance.  Whether,  as  incidental  to  that 
equitable  relief,  she  should  be  able  to  recover  only  nominal  dam- 
ages is  not  material;  for  the  issuance  of  the  injunction  does  not,  in 
such  a  case,  depend  upon  the  amount  of  the  damages  in  doUazs 
and  cents." 

THE  BIGHT  OP  PBIVACT,  WHEN  AND  HOW  IT  KAT  BE 

ENFOBCEB. 

I.    Existence  of  Bight  of  Privacy. 

n.    Who  may  Sue  for  Infringement  of  Bight. 

m.    Actions. 

a.  Injunction. 

b.  Suit  for  Damages. 

I.    Bzistenee  of  Bight  of  Privacy. 

The  existence  of  a  "right  of  privacy"  appears  not  to  have  been 
asserted  prior  to  1890,  when  the  subject  was  first  treated  at  con- 
siderable length  in  an  article  in  volume  4  of  the  Harvard  Law  Re- 
view, page  193.  In  view  of  this  we  shall  notice  quite  fully  the 
character  of  this  article,  since  it  has  been  so  frequently  cited  in  the 
cases  discussing  the  subject 

We  believe  it  is  a  fair  statement  of  the  authorities  upon  tlila 
question  to  say  that  a  right  of  privacy,  as  such,  has  not  up  to  the 
present  time,  gained  a  recognized  foothold  in  the  law.  But  the 
meager  authority  upon  the  question,  and  the  very  fact  that  the 
principal  case  was  decided  by  a  bare  majority  of  the  court  wonld 
indicate  that  the  question  is  not  settled,  and  may  yet  become  tbe 
recognized  doctrine  in  some  jurisdictions.  The  supreme  court  of 
Michigan  pointed  out  in  Atkinson  v.  Doherty  &  Co.,  121  Mich. 
872,  80  Am.  St  Rep.  507,  80  N.  W.  285,  that  the  law  of  privacy  seema 
to  have  obtained  a  foothold  at  one  time  in  the  history  of  Bngliah 
jurisprudence,  in  effect  but  not  in  name,  and  that  this  was  evir 
denced  by  the  maxim,  ''The  greater  the  truth,  the  greater  the 
libel."  *'But  the  result  has  been,"  said  the  court  "^e  emphatic 
expression  of  public  disapproval,  by  the  emancipation  of  the  press, 
and  the  establishment  of  freedom  of  speech,  and  the  abolition  in 
most  of  our  states  of  the  maxim  quoted*  by  constitotlooal  protl- 
sions;  the  limitation  upon  these  rights  being  the  law  of  slander  and 
libel,  whereby  the  publication  of  an  untmth  that  can  be  pre- 
sumed, or  shown  to  the  satisfaction,  not  of  the  plaintiff,  bot  of 


werB  (L  e.,  an  laiparuai  juis),  u>  uv  lujuriuus,  am  biuu«   hi  uib 
feelings,  but  to  the  repntatloii.  Is  actionable." 

The  Kreat  dlfflcnlty  wblch  the  conrts  bave  encountered  in  recog- 
nizing a  "right  of  priTacy,"  and  In  giving  adequate  protection  to 
sncb  a  rlgbt  had  been  the  lack  of  a  right  of  property  In  the  plaln- 
titt  wbo  seeks  protection  or  vindication.  For  "the  civil  taw,"  as 
^^ras  tersel;  stated  In  Chapman  v.  Western  Union  TeL  Oo.,  88  Oa. 
TOS,  30  Am.  St.  Rep.  183,  15  8.  B.  901,  "U  a  practical  bnslnesa  sys- 
tem, dealing  with  what  la  tangible,  and  does  not  ondertake  to  re- 
dress psychological  Injuries."  The  conrts,  therefore,  seek  to  find 
some  property  right  which  Is  Injured  or  threatened  before  grantlDK 
relief  prayed  for.  But  the  existence  of  tangible  property  Is  not 
reqalBlte,  as  tbe  right  of  a  plalotllT  may  rest  upon  an  express  or 
implied  contract  or  a  trust,  in  which  cases  he  would  still  be  en- 
titled to  relief.  And  this  would  appear  to  be  all  that  was  mpant 
In  Pollard  v.  Photographic  Co.,  L.  R.  40  Ch.  Div.  846,  when  the 
coart  said  that  the  right  of  equity  to  grant  an  Injunction  did  not 
depend  upon  the  existence  of  projterty. 

We  think  tliat  an  examination  of  all  the  cases  upon  which  tbe 
doctrine  of  a  "right  of  privacy"  is  supposed  to  rest,  will  show  that 
they  were  cases  where  some  property  right  was  Involved,  some 
contract,  either  express  or  Implied,  was  broken,  or  some  trust  rela- 
tion violated.  Thus,  It  has  become  an  established  doctrine  of  the 
law  that  a  writer  ot  ordinary  private  letters  still  retains  an  exclu- 
sive property  In  them,  so  far  as  a  right  to  publish  them  Is  con- 
cerned, even  where  they  have  been  sent  to  the  person  to  whom  they 
were  addressed,  and  that  equity  will  enjoin  their  pabllcatlon  upon 
this  ground:  Woolsey  v.  Jadd,  4  Duer,  379;  Folsom  v.  Marsh,  2 
Story,  100;  Pope  v.  Curl,  2  Atk.  342;  Ahernethy  v.  Hutchinson,  1 
Hall  &  T.  28,  3  L.  J.  Ch.  209.  The  Jurisdiction  of  a  court  of  equity 
to  restrain  tbe  publication  of  private  letters  is  clearly  founded 
upon  a  right  of  property  existing  in  the  writer:  Gee  v.  Pritchard,  2 
Swan,  402;  Polsom  v.  Marsh,  2  StoPy,  100.  Bo,  a  peraon  may  liuvo 
a  property  right  !n  photographic  negatives,  so  as  to  prevent  an- 
other from  taking  copies  therefrom  and  selling  themr  Mayall  v. 
Uigby  1  Hurl.  &  C.  14S.  But  the  more  usual  ground  upon  which 
the  right  to  enjoin  a  photographer  who  has  taken  a  negative  of  a 
person  from  using  tbe  negative  to  take  pictures  therefrom  wh'ch 
be  sells  or  exhibits  is  that  there  is  an  Implied  contract  not  to  use 
the  negative  for  such  purposes,  and  also  that  snch  sate  or  exhibi- 
tion Is  a  breach  of  confidence:  Pollard  v.  Photographic  Co.,  L.  R. 
40  Ch.  Div.  845.  And  the  rule  doubtless  Is  that  the  right  to  an  in- 
junction does  not  depeod  solely  upon  the  question  of  property,  as 
that  term  is  ordinarily  used,  for  a  breach  of  trust,  confldeoce.  or 
contract  will  of  Itself  entitle  a  plaintiff  to  such  relief:  Prince  Al- 
bert V.  Strange,  I  Uacn.  &  G.  26,  2  De  Gex  &  S.  652.  This  last 
case  points  ont  that  if  any  knowledge  or  information  is  acquired  In 
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a  trust  capacity  or  under  a  contract,  a  person  has  no  right  to  pub- 
lish It,  and  may  be  enjoined  from  so  doing.  But  even  this  ease, 
which  Is  relied  upon  probably  more  than  any  other  to  support  the 
doctrine  of  a  right  of  privacy,  finds  that  the  plaintiff's  property 
rights  were  Infringed,  the  court  saying  that  property  In  a  work  of 
art  could  before  publication  by  the  artists,  be  Invaded,  not  only  by 
copying,  but  by  description  or  by  catalogue.  And  it  was  there- 
fore held  that  a  court  of  equity  would  Interfere  by  Injunction  to 
prevent  the  Invasion  of  such  right  by  the  publication  of  a  catalogue 
containing  a  description  of  the  worlt  of  art  This  case  has  been 
criticised  as  carrying  to  a  very  great  extent  the  right  of  authors  to 
restrain  by  injunction,  not  only  the  communication  of  the  works 
themselves,  but  the  very  fact  of  their  existence,  and  the  designation 
of  the  mode  of  their  existence.  Irrespective  of  the  justice  of  this 
criticism.  It  should  be  remembered  that  the  court  bases  Its  decision 
upon  the  ground  that  there  was  an  Infringement  of  a  property 
right  of  the  plaintiff,  as  well  as  ux>on  the  ground  of  a  breach  of 
contract  and  trust 

No  doubt  the  existence  of  a  contract  or  trust  relation  which  has 
been  violated  is  sufildent  ground  uiK)n  which  to  Invoke  the  aid  of 
a  court  of  equity.  The  law  seems  to  be  clear  that  a  breach  of  cod- 
tract,  either  express  or  implied,  can  be  restrained  by  Injunction: 
Pollard  V.  Photographic  Co.,  L,  R.  40  Ch.  Dlv.  345.  This  was  the 
main  ground  upon  which  the  court  acted,  in  Abemethy  v.  Hutchin- 
son, 1  Hal]  &  T.  28,  3  L.  J.  Ch.  209,  in  granting  an  injunction  to 
prevent  the  publication  of  lectures  derived  from  one  who  heard 
the  lectures  delivered,  and  this  was  granted  though  the  lectnres 
had  never  been  reduced  to  writing.  The  court  held  that  there  was 
an  implied  contract  between  a  lecturer  and  one  who  hears  them 
that  the  latter  will  not  cause  them  to  be  published  for  profit  The 
court  also  based  its  decision  upon  the  ground  of  a  violation  of  a 
trust  relation,  and  also  that  the  lecturer  still  retained  such  a  prop- 
erty right  in  his  oral  lecture  that  he  might  restrain  its  publication 
by  another.  So  this  case,  which  is  greatly  relied  upon  to  support 
the  right  of  privacy,  is  seen  to  rest  upon  a  right  of  property  and  the 
violation  of  an  Implied  contract  and  a  trust 

So  a  court  of  equity  has  assumed  jurisdiction  to  protect  the  rights 
of  persons  in  the  remains  of  deceased  relatives,  admitting  that 
there  was,  strictly  speaking,  no  property  in  the  dead  body,  but 
holding  that  one  who  had  charge  of  it,  or  who  had  It  in  his  posses- 
sion, occupied  a  relation  of  trust  with  respect  to  the  relatlTes 
which  a  court  of  equity  would  enforce:  Pierce  v.  Proprietors  of 
Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667;  Snyder  v.  Snyder,  60  How. 
Pr.  368. 

The  cases  heretofore  commented  on  are  tne  principal  ones  relied 
upon  to  support  a  right  of  privacy.  And  to  come  within  the  doe- 
trine  of  these  cases,  a  right  of  privacy  should,  therefore,  Involve  a 
right  of  property,  of  contract,  or  some  right  arising  out  of  a  trust 


relation.  It  la  the  existence  of  any  such  rights  that  the  principal 
case  dentee,  and  we  believe  rightly,  and  It  was  therefore  held  that 
there  was  no  such  doctrine  known  to  the  law  qh  the  "right  of 
privacy,"  as  such,  divorced  from  property  or  contract  rights,  or 
rights  dependent  upon  a  relation  of  trnst.  Indeed,  the  principal 
case  appears  to  bave  dealt  a  body  blow,  as  It  were,  to  the  whole 
doctrine  of  a  right  of  privacy.  Of  similar  Import  la  Attinaon  v. 
Doherty  &  Co.,  121  Mich,  372,  80  Am.  St.  Hep.  507,  80  N.  W.  285, 
where  It  was  pointed  out  tbat  the  alleged  right  of  privacy  was  not 
a  property  right  and  did  not  spring  from  a  contract,  and  the  court 
held  tbat  equity  wonld  not  restrain  the  use  of  the  name  and  like- 
ness of  a  deceased  person  as  a  label  for  a  brand  of  cigars  nameA 
after  him,  though  oHenalve  to  hia  family,  so  long  as  it  did  not 
amount  to  a  libel.  The  New  York  court  of  appeals.  In  a  case  earllpr 
than  the  principal  case  (Schuyler  v.  Curtis,  147  N.  Y.  434,  49  Am. 
SL  Rep.  671.  42  N.  B.  22),  had  decided  that  the  Individual  right  of 
[n^VBcy,  which  any  person  has  during  his  life,  died  with  the  p»Bon. 
And  It  was  from  intimations  in  the  opinion  here  that  the  plaintiff 
Id  the  principal  case  largely  relied  upon  to  sustain  her  cause  of 
action.  In  Murray  v.  Gast  Lithographic  etc.  Co.,  8  Misc.  Rep.  36, 
28  N.  T.  Snpp.  271,  it  was  admitted  that  the  right  of  equity  to  Is- 
sue an  Injunction  was  dependent  upon  the  existence  of  a  property 
right  in  the  plaintiff  which  was  Injured  or  threatened,  and  accord- 
ingly the  court  denied  to  a  parent  the  right  to  sue  to  enjoin  the 
publication  of  a  portrait  of  bis  child,  or  for  damages. 

Recognizing  the  apparent  difficulty  of  recognizing  and  enforcing 
a  right  of  privacy  If  no  sort  of  property  right  was  involved,  Judge 
Gray,  In  hie  disaentlng  (pinion  in  the  principal  case,  as  well  as  in 
hlB  dissent  in  Schuyler  v.  Curtis,  147  N.  Y.  434,  49  Am.  St  Rep. 
671,  42  N.  E.  22,  frankly  and  boldly  subacribes  to  the  doctrine  that 
the  right  of  privacy  Is  property.  In  the  latter  case  be  said:  "I 
cannot  see  why  the  right  of  privacy  Is  not  a  form  of  property,  as 
mnch  as  is  the  right  of  complete  Immunity  of  one's  person.  If 
It  is  a  property  right  with  reference  to  the  publication  of  a  cata- 
logue of  private  etcblnga  and  entitled  to  be  protected  against 
Invasion,  as  Lord  Cottenham  held  in  Prince  Albert  v.  Strange, 
1  Macn.  &  G.  20,  why  la  It  not  such  with  reference  to  name  and 
reputation?  ....  It  seems  to  me  clear  that  the  Jurisdiction  of 
equity  Is  not  made  to  depend  upon  the  existence  of  corporeal  prop- 
erty, and  that  It  is  exercised  whenever  the  complainant  estab- 
lishes his  claim  to  the  possession  of  exclusive  personal  rights  and 
their  violation  in  definite  ways,  for  which  an  action  at  law  cannot 
afford  plain  and  adequate  redress."  We  believe  that  If  a  right  of 
privacy  Is  to  be  recognized,  it  must  rest  uiton  a  right  of  property, 
as  Jndge  Gray  very  clearly  acknowledges. 

In  this  view  Judge  Gray  differs  radlcall.r  with  the  article  In 
4  Harvard  Law  Review,  193.  which  discards  the  doctrine  of  pro- 
tection to  property,  as  too  narrow  a  ground  upon  which  to  rest 
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the  rl^ht  of  privacy,  and  asserts  that  '*the  principle  which  protects 
personal  writings  and  all  other  personal  productions,  not  against 
theft  and  physical  appropriation,  bnt  against  publication  In  any 
form,  is,  in  reality,  not  the  principle  of  private  property*  but  that 
of  an  inviolate  personality,"  although  later  in  the  same  article 
the  doctrine  is  deemed  to  rest  upon  the  right  of  property  "In  Its 
widest  sense,"  including  all  possession  and  all  rights  and  priTllef^ 
and  hence  embraces  the  right  to  an  inviolate  personality.  This 
article  also  declines  to  adopt  the  doctrine  of  a  breach  of  contract 
or  trust  relation  upon  which,  as  we  have  seen,  the  power  of  a 
court  of  equity  to  act  is  frequently  rested,  saying  that  this  **is 
nothing  more  nor  less  than  a  judicial  declaration  that  public 
morality,  private  justice,  and  general  convenience  demand  the 
recognition  of  such  a  rule."  And  in  conclusion  it  states:  '^e 
must  therefore  conclude  that  the  rights,  so  protected,  whatever 
their  exact  nature,  are  not  rights  arising  from  contract  or  from 
special  trust,  but  are  rights  as  against  the  world;  and,  as  above 
stated,  the  principle  which  has  been  applied  to  protect  these  rights 
is,  in  reality,  not  the  principle  of  private  property,  unless  that  word 
is  used  in  an  extended  and  unusual  sense.  The  principle  which 
protects  personal  writings  and  any  other  productions  of  the  Intel- 
lect  or  of  the  emotions,  is  the  right  to  privacy,  and  the  law  has 
no  new  principle  to  formulate  when  it  extends  this  protection  to 
the  personal  appearance,  sayings,  acts,  and  to  personal  relations, 
domestic  or  otherwise." 

The  influence  of  this  article  was  seen  soon  after  its  appearance, 
when  the  case  of  Schuyler  v.  Curtis,  15  N.  Y.  Supp.  787,  40  N.  Y. 
St.  Rep.  289,  first  arose,  and  in  which  the  doctrine  of  the  right  of 
privacy  was  apparently  adopted  to  its  fullest  extent.  This  ruling 
was  affirmed  in  Schuyler  v.  Curtis,  64  Hun,  594,  19  N.  Y.  Supp. 
2G4,  and  again  in  24  N.  Y.  Supp.  509,  54  N.  Y.  St.  Rep.  936.  It 
was  not  until  the  case  reached  the  court  of  appeals  that  this  doc- 
trine was  to  any  degree  repudiated,  when  the  decisions  of  the  lower 
court  were  reversed  in  an  opinion  by  Judge  Peckham,  in  Schuyler 
V.  Curtis,  147  N.  Y.  434,  49  Am.  St.  Rep.  671,  42  N.  B.  22.  This 
decision  has  already  been  noticed.  Following  the  earlier  decisions 
of  Schuyler  v.  Curtis,  147  N.  Y.  434,  49  Am.  St.  Rep.  671,  42  N.  E. 
22,  the  Superior  Court  of  New  York  city,  in  Marks  v.  Jaffa,  6  Miaa 
Rep.  290,  26  N.  Y.  Supp.  908,  held  that  an  injunction  would  lie 
against  the  publication  of  a  picture  of  the  plaintiff  In  the  defend- 
ants newspaper,  with  an  invitation  to  readers  of  the  paper  to 
vote  on  the  question  of  the  popularity  of  the  plaintiff  as  compared 
with  another  person,  whose  picture  is  also  published  In  the  paper. 
It  might  be  that  in  such  a  case  as  this  it  could  be  made  to  appear 
that  the  plaintiff  was  libeled,  in  which  case  relief  might  be  bad, 
but  otherwise  the  doctrine  of  a  right  of  privacy  which  It  enforces 
must  be  considered  as  overruled  by  the  principal  case,  along  wtth 


other  New  York  case — Manola  v.  Stevens— not  reported  but  re- 
ferred to  In  Schuyler  v.  Curtta.  15  N.  T.  Supp.  787,  40  N.  Y.  8L 
Bep.  289,  recognized  the  same  doctrine,  the  court  crantlnK  nn  in- 
Junctlon  to  prevent  the  publication  In  a  newspaper  of  a  picture 
of  the  plalntltf  In  tights,  the  plaintiff  being  an  actrpsn.  Such  a 
picture  might.  In  most  cas^s,  constitute  a  libel,  but  In  this  caee  It 
probably  wai  not,  since  the  actress  appeared  In  such  dress  every 
night  before  the  public. 

The  principal  case  points  out  that  Corliss  t.  Walker,  64  Fed,  280, 
recognizes  the  doctrine  of  a  right  of  privacy,  but  even  this  case 
limits  the  existence  of  auch  a  right  to  private  peraons.  And  indeed 
all  tlie  casea  which  favor  the  doctrine  hedge  It  about  with  such 
restrictions  that  Its  proper  application  would  appear  to  be  a  matter 
ot  great  difficulty.  This  was  referred  to  In  the  principal  <'aae, 
together  with  the  vast  amount  of  litigation  which  would  necessarily 
result  from  such  a  doctrine,  as  being  strong  reasons  wby  the  right 
of  privacy  should  be  denied  Judicial  recognition. 

H.  WliD  ma;  Sue  for  Infringement  of  Biglit> 
The  difflcnldea  which  confront  the  application  of  the  doctrine 
of  a  right  of  privacy  become  more  apparent  when  It  Is  sought  to 
ascertain  In  whom  the  right  of  action  exists.  Clearly,  If  there  is 
such  a  right,  the  person  whose  privacy  has  been  Invaded  may  sue 
for  redress  or  for  protection.  So,  when  the  New  York  supreme 
court  adopted  the  doctrine  In  Schuyler  v.  Curtis,  64  Hun,  594,  19 
N.  Y.  Supp.  2M,  It  naturally  held  that  the  person  himself  tiad  a 
right  of  action,  irrespective  of  Whether  he  was  a  public  character 
or  not.  Indeed,  if  such  a  doctrine  ellsts.  It  seems  strange  that  Its 
protection  should  be  denied  to  one  merely  because  through  ability 
he  has  attained  public  distinction.  Such  a  rule  obviously  places 
a  premlnm  on  mediocrity  and  incompetence.  This  the  principal 
case  clearly  points  out,  together  with  a  suggestion  of  the  dllHculty 
In  adopting  a  satisfactory  test  as  to  when  a  person  has  sufficiently 
become  a  public  character  so  that  he  has  forfeited  his  right  of 
privacy.  And  yet  some  of  the  cases  plainly  recognize  a  distinction 
tietween  public  and  private  characters,  holding  that  a  public  per- 
son surrenders  his  right  to  privacy,  and  cannot  complain  ot  any 
fair  or  reasonable  description  or  portraiture  of  himself:  Schuyler 
V.  Curtis,  15  N.  Y.  Supp.  787,  40  N.  Y.  St.  Rep.  289.  This  case, 
while  admitting  the  difflcuity  of  determining  in  Individual  cases 
when  one  ceases  to  be  a  private  and  becomes  a  public  character, 
says  that  this  does  not  destroy  the  value  of  the  distinction  nor  the 
grounds  upon  which  it  Is  based.  The  case  of  Corliss  v.  Walker,  64 
Fed.  2S0,  adopts  this  distinction  so  far  as  it  relates  to  the  publica- 
tion of  pictures  or  photographs,  the  court  saying:  "The  distinction 
In  the  case  of  a  picture  or  photograph  lies,  it  seems  to  me,  t>e- 
twees  pnbllc  and  private  characters,    A  prtvate  individual  Bhould 
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self,  but  where  an  Indiyidual  becomes  a  public  character  the  case 
is  different  A  statesman,  author,  artist,  or  inyentor  who  asks 
for  and  desires  public  recognitiOQ  may  be  said  to  haTe  surrendered 
this  right  to  the  pubUc  When  anyone  obtains  a  picture  or  photo- 
graph of  such  a  person,  and  there  is  no  breach  of  contract  or  Tiolt- 
tlon  of  confidence  in  the  method  by  which  it  was  obtained,  be 
has  the  right  to  reproduce  it,  whether  in  a  newspaper,  magaslne, 
or  book.  It  would  be  extending  this  right  of  protection  too  fUr  to 
say  that  the  general  public  can  be  prohibited  from  knowing  the 
personal  appearance  of  great  public  characters.  Such  character! 
may  be  said,  of  thehr  own  Tolltion,  to  haTe  dedicated  to  the  public 
the  right  of  any  fahr  portraiture  of  themselves.'*  The  supreme 
court  of  Michigan,  in  criticising  this  view,  said:  "We  are  loath  to 
believe  that  the  man  who  makes  himself  useful  to  mankind  sur- 
renders any  right  to  privacy  thereby,  or  that  because  he  permits 
his  picture  to  be  published  by  one  person,  and  for  one  purpose,  he 
is  forever  thereafter  precluded  from  enjoying  any  of  his  rights**: 
Atkinson  v.  Doherty,  121  Mich.  872,  80  Am.  St  Rep.  507,  80  N.  W. 

285.  Schuyler  v.  Curtis,  24  N.  Y.  Supp.  509,  64  N.  Y.  St  Rep.  996, 
lays  down  a  still  further  distinction,  to  the  effect  thai  while  both 
public  and  private  persons  have  a  right  of  privacy  as  against  other 
individuals,  that  it  is  a  different  question  as  to  whether  the  pubilc» 
as  represented  by  the  state  or  nation,  have  not  the  ria^t  to  honor 
one  of  Its  citizens  by  erecting  a  statue  to  his  memory. 

So  far  as  the  above  New  York  cases  are  concerned,  they  are  all 
overruled  and  repudiated  by  the  principal  case.  Most  of  them  slao 
assert  the  right  of  an  hehr  or  a  relative  of  a  deceased  person  to 
bring  an  action  to  enjoin  the  violation  of  the  deceased  person's  right 
of  privacy.  The  existence  of  this  phase  of  the  doctrine  was,  bow- 
ever,  denied  in  the  final  hearing  of  Schuyler  v.  Curtis,  147  N.  T. 
434,  49  Am.  St  Rep.  671«  42  N.  B.  22,  where  it  was  held,  Gray,  J.» 
dissenting,  that  the  right  of  {Mivacy  as  such,  whatever  it  mlglit 
be,  died  with  the  person,  unless  the  character  or  memory  of  the 
deceased  relative  was  libeled,  in  which  case  perhaps  a  inrivllege  of 
protecting  the  character  of  the  deceased  person  might  be  given  to 
relatives,  but  this  privilege  existed  '^or  the  benefit  of  the  living; 
to  protect  their  feelings  and  to  prevent  a  violation  of  their  own 
rights  in  the  character  and  memcwy  of  the  deceased."  So,  in 
Atkinson  v.  Doherty,  121  Mich.  872,  80  Am.  St  Rep.  507,  80  N.  W. 

286,  the  intimation  is  that  for  a  libel  upon  the  memory  of  a  da- 
ceased  person,  redress  may  be  given  to  his  relatives. 

Corliss  T.  Walker,  57  Fed.  484,  holds  rii^tiy  that  a  widow  and 
heirs  have  no  right  to  restrain  the  publication  of  a  biography  of 
the  deceased  husband  and  father  upon  the  ground  that  such  action 
constituted  an  invasion  of  the  right  of  privacy  of  the  deceased  and 
his  family.  But  the  same  case,  as  reported  In  M  Fed.  2M^  contends 
In  4  dictum  that  the  right  of  privacy  Is  Invaded  by  the  puhUcatioa 


of  fhe  portrait  or  picture  of  another.  We  fall  to  see  any  reasonable 
or  logical  grounds  for  snch  a  distinction,  for  if  there  Is  a  dlstinctiye 
right  of  priyacy,  it  would  appear  to  be  violated  as  clearly  by  the 
anantfaOTiied  publication  of  a  biography,  as  by  the  unauthorised 
publication  of  a  picture. 

In  Murray  t.  Gast  Lithographic  etc.  CJa,  8  Misc.  Rep.  86,  28  N.  Z. 
Supp.  271,  it  was  correctly  decided  that  a  parent  who  has  no  prop* 
erty  right  In  the  picture  of  his  child  can  neither  enjoin  the  publica» 
tion  of  such  picture  o^  recover  damages  therefor. 

xn.    Aotiona. 

m»  Injunotion. — ^If  a  right  of  privacy  exists,  there  can  be  no 
doubt  that  a  court  of  equity  will  protect  it  by  the  Issuance  of  an 
injunction:  See  4  Harvard  Law  Review,  198;  the  dissenting  opinion 
of  Judge  Gray  in  the  principal  case,  and  of  the  same  Judge  in 
Schuyler  v.  Curtis,  147  N.  Y.  434,  48  Am.  St  Rep.  671,  12  N.  B.  22. 
In  most  of  the  cases  relied  upon  to  sustain  the  doctrine  of  a  right 
of  privacy,  there  has  been  some  right  of  property  involved,  or  some 
contract  broken,  or  a  trust  violated.  If  any  of  these  rights  have 
been  invaded,  equity  will  always  act  to  protect  them  by  issuing 
an  injunction.  Therefore,  an  injunction  will  issue  to  restrain  the 
publication  of  even  private  letters:  Woolsey  v.  Judd,  4  Duer,  878; 
FolMum  V.  Marsh,  2  Story,  100;  Abemethy  v.  Hutchinson,  1  Hall 
ft  T.  28,  8  L.  J.  Gh.  20O.  Bquity  wiU  also  Intervene  to  restrain  the 
publicatlcm  of  oral  lectures  by  one  who  has  heard  them,  or  by. 
one  who  has  received  them  from  such  a  person:  Abemethy  v» 
Hutchinson,  1  Hall  &  T.  28,  8  L.  J.  Gh.  200.  So  equity  will  enjoin 
the  breach  of  a  contract  or  the  violation  of  a  trust  where  adequate 
relief  cannot  be  had  at  law:  Pollard  v.  Photographic  Co.,  L.  -R.  40 
Gh.  Div.  845.  And  in  Prince  Albert  v.  Strange,  2  De  Gex  4k  fll 
652, 1  Macn.  4k  G.  25,  the  mere  publication  of  a  catalogue  of  private 
etchings  was  held  should  be  restrained  by  injunction.  In  these 
cases  the  plaintiff  is  not  required  to  first  establish  his  legal  title 
by  an  action  at  law:  Prince  Albert  v.  Strange,  1  Macn.  &  G.  25. 
And  the  fact  that  no  pecuniary  damage  has  been  suffered  furnishes 
no  reason  why  an  injunction  should  be  denied:  Prince  Albert  v. 
Strange^  1  Macn.  4k  G.  25;  Pollard  v.  Photographic  Co.,  L.  R.  40 
Ch.  Div.  845;  Schuyler  v.  Curtis,  15  N.  Y.  Supp.  787,  40  N.  Y.  St 
Repi  280;  Schuyler  v.  Curtis^  64  Hun,  504,  18  N.  Y.  Suppu  264.  So 
for  as  this  doctrine  Is  concerned,  Schuyler  t.  Cartl8»  was  not  over- 
ruled. 

We  believe  In  every  case  in  this  country  which  has  reached  a 
court  of  appeals  no  injunction  has  been  issued  for  the  mere  vlola^ 
tion  of  a  so-called  right  of  XKrivacy*  not  coupled  with  any  propert;y 
right  or  contract  or  trust  relation,  which  has  been  violated:  Sec^ 
especially,  Schuyler  v.  Curtis,  147  N.  Y.  484,  48  Am.  St  Rep.  671« 
42  N.  B.  22;  Atchison  v.  Doherty  4k  Ca,  121  Mich.  872,  80  Am.  St 
Bep.  Q07»  80  N.  W.  285^  and  the  principal  case.    IaJucUobs  were 
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granted  In  Schuyler  ▼.  Curtis,  upon  their  hearings  In  the  lower 
courts  (see  15  N.  Y.  Snpp.  787,  40  N.  Y.  St  Rep.  289,  and  64  Hon, 
694,  19''N.  Y.  Supp.  204);  but  this  ruling  was  revised  in  142  N.  Y. 
484,  49  Am.  St  Rep.  671,  42  N.  B.  22,  Judge  Gray  dissenting,  and 
also  in  the  principal  case  upon  the  hearing  in  the  lower  courts.  So 
in  Manola  v.  Stevens,  not  reiK>rted,  but  a  statement  of  which  is  to 
be  found  in  Schuyler  t.  Oiirtis,  15  N.  Y.  Supp.  787,  40  N.  Y.  8t 
Rep.  289.  All  of  these  cases  were  finally  overruled,  together  with 
the  doctrine  upon  which  they  were  deemed  to  rest,  in  the  principal 
case. 

Whether  an  injunction  will  issue  if  a  publication  Is  libelous  is  not 
definitely  determined.  Certainly  a  court  of  equity  will  not,  as  t 
rule,  enjoin  the  preliminary  publication  of  a  libel,  for  no  ivopertj 
right  has  been  invaded:  See  Corliss  v.  Walker,  57  Fed.  434;  Bran- 
dreth  v.  Lance,  8  Paige,  24,  84  Am.  Dec  868;  Murray  v.  Cast  Litho- 
graphic etc.  Co.,  8  Misc.  Rep.  36»  28  N.  Y.  Supp.  271;  De  Wick  v.  Dob- 
son,  18  App.  Div.  899,  46  N.  Y.  Supp.  890;  Kidd  T.  Horry,  28  Fed. 
TTS;  Balliet  v.  Cassidy,  104  Fed.  704.  Bquity  cannot  enjoin  a  libel, 
for  the  remedy  at  law  is  considered  adequate:  Chicago  City  Ry.  Go. 
T.  General  Elec  Co.,  74  IlL  App.  465.  The  same  doctrine  prevailed 
In  England:  Gee  v.  Pritchard,  2  Swan,  402;  Prudential  Assur.  Ca 
▼•  Knott,  10  Ch.  App.  142;  until  it  was  changed  by  statute:  Pol- 
lard T.  Photographic  Co.,  L.  R.  40  Ch.  Div.  845;  Kidd  t.  Horry,  28 
Fed.  77a 

There  is,  however,  intimation  in  some  of  the  cases  which  discnsi 
the  right  of  privacy,  that  if  the  publication  is  libelous  equity  would 
enjoin  a  continuance  of  such  publication:  See  Atkinson  v.  Doberty 
Jb  Co.,  121  Mich.  372,  80  Am.  St  Rep.  607,  80  N.  W.  285;  Schuyler 
▼.  Curtis,  147  N.  Y.  434,  49  Am.  St  Rep.  671,  42  N.  B.  22,  and  the 
principal  case.  And  of  course  If  a  property  right  is  Infringed, 
equity  will  issue  an  injunction,  notwithstanding  the  fact  that  the 
publication  is  a  libel:  Beck  v.  Railway  Teamsters'  Union,  118  Mich. 
497,  74  AnL  St  Rep.  421,  77  N.  W.  13.  And  it  would  seem  that 
If  the  libelous  publication  is  to  be  repeated  and  continued  in- 
definitely, as  would  be  the  case  in  the  libelous  publication  of  a 
person's  picture  in  an  advertisement  equity  might  act  on  the 
ground  of  the  inadequacy  of  a  legal  remedy  and  to  prevent  a  multi- 
plicity of  suits.  Such  a  rule  is  intimated  in  Palmer  y.  Travera,  20 
Fed.  601,  though  it  seems  to  be  specifically  denied  In  De  Wick  v. 
Dobson,  18  App.  Div.  399,  46  N.  Y.  Supp.  390.  So  ftur  as  the  ques- 
tion relates  to  a  right  of  privacy,  the  matter  has  never  been 
determined. 

b.  Suit  for  Damages. — ^The  doctrine  of  the  principal  case  Is  that 
a  suit  for  damages  may  be  maintained  if  the  publication  Is  such 
as  amounts  to  a  libel  upon  the  person,  or  upon  the  memory  or  duu> 
acter  of  a  deceased  relative.  This  la  clearly  correct,  and  none  of 
the  cases  intimate  anything  to  the  contrary.    If  any  property  li^t 


or  contract  or  truBt  reiaaon  naB  Deen  Tioiateo,  aamages  are  oo- 
TloDBlf  recoverable.  All  the  cases  heretofore  ctted  admit  and  sus- 
tain snch  a  doctrine.  There  are,  we  believe,  no  cases  which  hav* 
not  been  overruled  which  sustain  the  doctrine  that  damages  are 
recoverahle  (or  the  mere  Invasion  of  a  person's  right  of  privacy 
as  snch.  This  necessarllj  follows  if  no  such  right  exists.  If  such 
rlgbt  should  be  held  to  exist,  as  Is  contended  for  by  Judge  Grar 
In  Us  dissenting  opinion  In  the  principal  case,  and  by  the  article 
In  4  Harvard  Law  Bevlew,  193,  It  seems  that  damages,  whether 
substantial  w  nominal,  would  be  recoverable  in  every  cue.  W« 
doubt,  however,  whether  the  doctrine  of  a  right  of  privacy  will  ever 
•htatn  recognition  In  the  absence  of  legislation  to  assist  It  Th« 
doctrine  will  have  difficulty  in  recovering  from  the  blow  delivered 
it  by  the  principal  caml 
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OUTLEB  ▼.  CUTLER. 
(ISO  N.  a  !•  40  &  B.  «8&.I 

THB  RBTOOATION  OF  A  WILL  CONSISTS  of  two  tlilD«i: 
The  Intention  of  tbe  testator  and  some  ontward  act  or  aTmlral  of 
deetmction.    (p.  856.) 

WILL^-RBVOGATION  FROM  MUTILATION  BY  VBR- 
MIN.^If  it  appears  that  a  will  offered  for  probate  has  been  muti- 
lated by  moths  or  other  vermin,  so  that  the  signature  is  entirely 
gone,  and  that  the  testator  before  his  death  knew  of  this  condition, 
it  should  be  left  to  the  jury  to  say.  from  all  the  evidence  whether 
or  not  he  Intended  the  writing  to  remain  his  will.    (pp.  856^  857.) 

WILIi»-RBVOCATION— BURDEN  OF  PROOF.— If  It  ap- 
pears that  the  signature  to  the  will  offered  for  probate  has  been 
torn  off  or  obliterated  by  moths»  the  burden  of  proof  remains 
with  the  proponents  to  account  for  the  mutilation  and  to  show  that 
the  writing  remained  the  will  of  the  testator  at  the  time  of  his 
death,    (p.  867.) 

WILLS.— THB  BURDEN  OF  PROOF,  when  it  appears  that 
the  testator's  signature  Is  no  longer  upon  the  paper  offered  for  pro- 
bate as  a  will,  is  upon  the  proponents  to  establish  that  it  was  not 
revoked  by  him.    (p.  858.) 

BVIDENGB.— An  admission  made  to  prevent  a  continuance.^ 
that  a  witness,  if  present,  would  testify  to  a  certain  state  of  facts 
is  not  admissible  at  a  subsequent  trial  when  he  is  present  in  court 
and  may  be  examined,    (p.  858.) 

WILLS.— THB  SIGNING  OF  A  WILL  BY  THB  WIT- 
NBSSBS  BBFORB  IT  WAS  SIGNED  BT  THB  TESTATOR  Is  not 
fatal  to  it  if  his  signature  was  affixed  immediately  after  theirs^ 
and  all  the  signing  was  in  the  presence  of  tlio  testator  and  tiie 
(p.  850.) 


Charles  F.  Warren^  for  the  plamtilL 

Small  ft  McLean  and  B.  B.  Kicholson,  for  tlia  deimSMO^ 

(«6«) 


*  FUKCHES,  C.  J.  This  is  an  action  of  devisavi*  Tel  non 
of  the  will  of  Nathan  G.  Cutler.  It  is  not  contended  but  what 
he  at  one  time  intended  the  paper  writing  offered  for  probate 
as  his  last  will  aifd  testament;  and  while  there  are  other 
exceptions  to  other  matters,  which  will  be  considered^  the  prin* 
cipal  question  is  as  to  whether  it  was  revoked  or  not,  and 
as  this  is  the  main  question,  we  will  assume  that  it  was  prop- 
erly executed,  and  consider  the  question  of  revocation  first. 

There  was  a  motion  to  nonsuit  the  plaintiff  at  the  close  of 
the  evidence,  and  the  whole  evidence  is  sent  up  as  a  part  of 
the  case  on  appeal,  including  the  script  offered  as  the  will,  and 
the  derk  is  instructed  in  the  case  on  appeal  to  attach  and 
send  this  as  a  part  of  the  record  evidence  in  the  case.  This 
script  Lb,  therefore,  legitimately  before  us  as  a  part  at  the  evi- 
dence to  be  considered  for  whatever  it  may  be  worth. 

The  script  was  written,  and  we  will  say  executed,  some  ten 
years  or  more  before  the  death  of  Cutler,  and  his  children  all 
having  married  and  left  him,  he  abandoned  his  home  with  the 
purpose  of  living  among  his  children;  and,  without  moving 
his  household  furniture,  a  few  months  before  he  died,  he 
rented  to  one  James  Asbury,  who  moved  into  his  dwelling- 
house.  Asbury,  according  to  his  evidence  found  this  script 
in  an  unsealed  envelope,  in  an  unlocked  drawer  of  an  old  safe 
belonging  to  the  testator,  left  by  him  in  said  house,  in  which 
there  were  other  papers.  He  said  nothing  to  the  testator 
about  finding  the  will.  The  will  had  been  seen  by  others  who 
had  been  using  the  house  for  the  purpose  of  storing  grain, 
before  the  death  of  the  testator,  but  they  had  not  menitioned 
it  to  him. 

'  The  script^  as  it  comes  to  us,  is  badly  mutilated;  the  name 
of  the  testator,  if  it  was  ever  there,  and  we  take  it  that  it  was, 
is  entirely  gone,  and  it  is  badly  mutilated  in  other  respects. 
Much  of  the  work  of  mutilation  was  the  work  of  moths  or 
vermin,  and  it  is  contended  by  the  propounders  that  it  was  all 
done  by  them.  But  it  looks  to  us  as  if  it  had  been  torn  where 
the  signature  of  the  testator  should  have  been.  These  were 
all  matters  for  the  jury  upon  the  evidence  and  proper  instruo- 
tions  from  the  court. 

The  paper  itself  showed  the  mutilations,  and,  as  there  was 
much  evidence  tending  to  show  that  the  testator  knew  of  the 
defaced  condition  of  this  paper  long  before  his  death,  it  was 
contended  by  the  caveator  that  if  he  did  not  tear  the  paper 
himself  that  there  is  abundant  evidc^^ce  showing  that  he  ae» 
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cepted  it  as  a  destruction  of  his  will,  and  that  he  intended  to 
die  intestate.  And  while  it  was  not  denied  that  there  was 
evidence  tending  to  show  this  to  be  the  fact,  the  propounders 
contended  that,  unless  the  script  had  been  defaced  by  the 
maker,  or  by  some  one  for  him  in  his  presence,  and  by  his  di- 
rection, the  will  was  not  revoked ;  that  he  could  not  ratify  the 
obliteration  or  destruotion  of  the  will  by  the  vermin  if  he 
wished  to  do  so ;  that  a  will  properly  executed  could  only  be 
revoked  in  the  manner  above  stated,  or  by  making  another 
wUl;  and  his  honor  being  of  the  opinion  that  the  law  was  as 
contended  by  the  propounders,  so  instructed  the  jury  in  sub- 
stance.   In  this  we  think  there  was  error. 

Revocation  consists  of  two  things:  the  intention  of  the  testa- 
tor, and  some  outward  act  or  symbol  of  destruction.  A  de- 
facement, obliteration,  or  destruotion,  without  the  animo  revo- 
candi,  is  not  suiBcient.  Neither  is  the  intention,  the  animo 
revocandi,  sufficient  without  some  act  of  obliteration  or  de- 
struction is  done.  It  seems  to  us  that  the  court  placed  too 
strict  a  construction  upon  the  statute.  The  will  was  in  the 
possession  of  the  testator,  and  it  seems  from  the  evidence  that 
*  he  knew  of  the  obliteration,  if  he  did  not  himself  tear  his 
name  off  the  paper.  He  must  have  gotten  this  information 
by  handling  and  inspecting  the  same,  and,  if  so,  it  was  done  in 
his  presence,  or  it  was  done  and  in  his  presence.  And  if  he 
then  had  the  animo  revocandi,  why  was  this  not  a  compliance 
with  the  statute,  and  a  revocation? 

We  find  it  stated  in  Pritchard  on  Wills,  section  267:  'T'hat 
every  act  of  canceling  imports  prima  facie  that  it  was  done 
animo  revocandi,  yet  it  is  but  a  presumption  which  may  be 
repelled  by  accompanying  or  subsequent  circumstances.*'  And 
we  find  that  this  quotation  is  taken  from  the  opinion  of  the 
court,  by  Ruffin,  C.  J.,  in  Bethell  v.  Moore,  19  N.  C.  311.  We 
also  see  in  Pritchard  on  Wills,  section  269,  the  following: 
'*But  it  has  been  held  that  the  failure  of  the  testartor,  after 
being  informed  of  the  loss  or  destruction  of  his  will,  to  exe- 
cute another  when  he  has  time  and  opportunity  to  do  so,  fur- 
nishes a  presumption  of  intention  to  revoke  the  lost  or  de* 
stroyed  will;  but  this  presumption  may  be  rebutted  or  ex- 
plained away  by  proof  of  the  declarations  of  the  testator,  or 
other  evidence.*'  We  find  these  views  expressly  stated  in  Steel 
V.  Price,  5  B.  Mon.  (Ky.)  58.  We  are,  therefore,  led  to  the 
conclusion  that  if  the  obliteration  was  entirely  by  vermin,  the 
question  of  revocation,  animo  revocandi,  should  have  been 


len  to  Toe  jury  lo  say,  iTom  aii  ine  eviaence,  wneiner  iiaxnan 
C.  Cutler  intended  said  script  to  reraaiB  his  will  or  not;  and 
it  was  error  in  the  court  to  take  this  question  from  the  jury 
and  to  instruct  them  in  effect  that,  if  this  was  so,  it  did  uot 
amotint  to  a  revocation  of  the  will. 

The  court  also  instructed  the  jury  that  if  the  testator  found 
the  will  in  its  mutilated  condition,  and,  thinking  that  this 
was  in  law  a  revocation,  and  for  that  reason  he  said  be  had< 
thrown  it  away  or  destroyed  it,  that  would  not  amount  to  a 
revocation.  The  language  of  the  witness  Reapass  is,  that 
Cutler  told  him  that  he  had  destroyed  the  will.  The  lan- 
guage "  of  the  witness  John  B.  Hespass  is  as  follows:  "I  said 
to  him,  Your  business  is  all  fixed.  I  wrote  your  will.  He  said, 
"No,  the  will  you  wrote  for  me  I  have  destroyed.  There  were 
ench  changes  in  my  property  that  the  will  would  not  fit  any- 
way.' "  He  said  nothing  about  Ms  "opinion  of  the  law,"  but 
simply,  "I  have  destroyed"  it.  But  we  are  unable  to  see  what 
efFect  his  opinion  of  the  law  would  have  had  on  the  case,  if 
he  had  destroyed  it.  The  question  for  the  jury  upon  this  evi- 
dence was.  Had  he  destroyed  it?  Had  he  purposely  torn  his 
name  from  the  will  and  thereby  destroyed  it?  If  he  had,  it 
was  no  longer  bis  will. 

But  the  court  instructed  the  jury  that,  "if  the  jury  should 
find  that  the  will  was  properly  executed  by  Nathan  C.  Cutler, 
then  the  burden  of  proof  shifted  to  the  caveators  to  show  by 
the  greater  weight  of  the  evidence  that  the  will  had  been  re- 
voked." This  was  error.  If  there  had  been  no  evidence  of 
erasure  or  destruction  on  the  script  itself — if  the  paper  had 
been  perfect — this  charge  would  have  been  correct.  But 
where  the  name  of  the  testator  was  gone,  torn  off  by  the  testa- 
tor, as  the  caveator  alleges,  or  destroyed  by  moths,  as  the  pro- 
pounder  contends,  the  propounders  did  not  establish  it  as  the 
will  of  Nathan  C.  Cutler  by  proving  that  it  was  orginally  ex- 
ecuted by  him.  This  would  not  have  been  so  in  an  action  on 
a  note  or  bond,  and  is  not  in  this  case.  And  the  burden  of 
proof  did  not  change  to  the  caveators  at  this  stage,  and  place 
the  burden  upon  them  to  explain  and  show  how  the  testator's 
name  came  to  be  off  the  paper.  The  will  had  been  in  the 
possession  of  Cutler;  when  produced,  it  bad  upon  it  these 
Marks  of  muKlation,  the  testator's  name  being  gone.  It  de- 
volved upon  the  propounders  to  account  for  this,  and  it  was 
not  Cutler's  will  until  he  did  so  to  the  satisfaction  of  the  jury. 
When  the  will  was  produced  without  the  name  of  Nathwi  C. 
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Chiller^  this  was  prima  facie  eyidence  of  a  reTOcation^  and  the 
law  presumed  that  it  had  been  revoked.  It  is  true  this  pre- 
sumption ^  might  be  repelled,  but  the  burden  of  doing  so  was 
on  the  propounders.  If  this  was  not  so^  it  would  be  to  require 
the  caveator  to  rebut  the  presumption  that  was  in  his  favor: 
Bethell  v.  Moore,  19  N.  C.  311;  Steel  v.  Price,  5  B.  Mon. 
(Ky.)  68;  Pritchard  on  Wills,  sees.  267,  269;  TJnderhill  on 
Wills,  sec.  225;  Theobald  on  Wills,  45.  There  was  error  in 
this  instruction. 

Upon  the  trial  of  this  case  at  July  term,  1901,  the  pro- 
pounders offered  the  following  admission  as  a  part  of  their 
evidence:  "In  the  trial  of  this  action,  the  caveator,  Samuel 
'A.  Cutler,  admits  the  following  facts:  That  John  B.  Bespass, 
in  the  presence  of  the  alleged  testator,  Nathan  C.  Cutler, 
signed  the  script  propounded  as  his  will  as  a  subscribing  wit- 
ness thereto,  at  the  request  and  in  the  presence  of  the  said 
Nathan  C.  Cutler,  who  also  signed  it  in  the  presence  of  the 
said  witness,  and  declared  it  to  be  his  last  will.*'  The  cavea- 
tor objected  to  this  evidence,  and  C.  F.  Warren,  Esq.,  made 
affidavit  that  he  was  the  attorney  of  the  caveator  at  February 
term,  1898;  that  when  the  case  was  called  at  that  term  the 
caveator  announced  his  readiness  for  trial,  and  the  propound- 
ers stated  that  they  were  not  ready  for  trial  for  the  want  of 
the  testimony  of  John  B.  Respass,  a  subscribing  witness  to 
the  will,  when  the  caveator,  for  the  purpose  of  getting  a  trial 
at  that  term,  made  the  admission  simply  because  the  witness 
Respass  was  absent.  At  that  term  the  caveator  did  not  know 
that  said  Respass  knew  any  other  facts  material  to  the  execu- 
tion or  revocation  of  the  will ;  that  before  the  case  was  called 
for  trial  at  this  term,  he,  as  the  attorney  of  the  caveator,  had 
notified  one  of  the  attorneys  for  the  propounders  that  Respass 
was  then  present,  attending  court  as  a  witness,  and  that  he 
should  object  to  the  introduction  of  said  admission  in  evi- 
dence. 

This  testimony  o-f  Mr.  Warren  was  not  disputed  by  the 
other  side.  But  the  court  admitted  this  admission  as  evi- 
dence, "^  and  the  caveator  excepted.  In  this  we  think  there 
was  error.  It  is  not  like  a  solemn  admission  of  a  fact  in  an  an. 
swer,  or  otherwise,  where  it  is  intended  by  the  parties  to  be 
permanent,  and  in  this  respect  differs  from  Guy  v.  Manuel, 
89  N".  C.  83.  In  this  case  it  was  made  on  account  of  the  ab- 
sence of  Respass.  At  this  trial  Respass  was  present,  and  the 
Teason  for  making  it  ceased,  and  the  propounders  were  noli- 


Bed  of  tne  fact  of  bu  presence,  sTid  that  its  admiBBiOD  would 
be  objected  to.  Aa  the  reason  ceased,  the  admission  should 
have  ceased.  The  proponnders  loat  nothing  they  had  before 
the  admission  was  made.  Bat  the  admission  itself  says,  "In 
the  trial  of  this  action."  The  admission  is  in  the  singular — ^in 
the  trial,  and  it  was  need  in  that  trial.  The  point  presented 
ie  a  aingnlar  one,  and  we  have  found  nothing  like  it  in  the 
practice,  and  have  put  what  we  thinlc  la  a  just  construction 
upon  it,  and  do  not  think  it  should  have  been  admitted. 

There  is  one  other  question  presented  by  the  record  that 
rhonld  be  passed  upon,  and  that  is  Uiis:  It  seems  that  the 
witnesses  eifrued  the  will  before  the  testator,  Cutler.  But  it 
was  all  done  at  the  same  time,  and  in  the  preeecce  of  each 
other — the  witnesses  seeing  the  testator's  presence  and  the 
testator  senng  the  witneeses*  presence.  It  therefore  differs 
from  In  re  Cox,  46  N.  C.  381.  where  the  witness  signed  the 
irlll  at  home,  and  not  in  the  presence  of  the  testator.  In  that 
case  it  was  held  to  be  an  insufBcient  execution  of  the  will,  but 
it  is  th^e  intimated  that,  had  the  witness  signed  in  the  pres- 
ence of  the  testator,  though  before  the  testator,  it  would  have 
been  sufBcient.  It  seems  singular  that  the  witnesses  should 
have  signed  before  the  testator,  as  there  was  nothing  at  that 
time  for  them  to  attest.  It  was  certainly  awkward  and  illogi- 
cal for  them  to  do  so,  and  can  only  be  sustained  by  its  being  all 
a  part  or  one  and  the  same  transaction.  This  exception  of 
the  caveator  is  not  sustained,  and  there  was  no  error  in  the 
"  ruling  of  the  court  upon  this  exception.  But  for  the  errors 
pointed  out  in  the  opinion  there  must  be  a  new  trial. 

Wills. — The  Ord«r  of  Signing  ■  will  by  the  testator  and  wit- 
neBses  is  not  material,  if  aubstantially  coDtemporaneous:  Glbaon  r. 
Nelson,  181  111.  122.  72  Am.  St  Rep.  254,  54  N.  B.  001:  Kaufman  v. 
Oaughmaii,  49  B.  C.  150,  61  Am.  St.  Rep.  808,  27  8.  E.  IS.  Compare 
-  Uarsball  t.  Mbbod.  176  Mass.  216.  79  Am.  St  Rep.  806.  57  N.  B. 
1)40;  note  to  Gnthrle  t.  Owen,  86  Am.  Dec  S19. 

Will*.— To  Bwvoks  a  Will,  there  must  be  a  bumlag.  tearing,  ean- 
cellng,  or  obliterating,  with  the  intention  to  revoke  It  or  a  new 
will  or  codicil.  Tbe  nnezecnted  IntentloD  of  a  testator  to  revoka 
hli  wlU  Is  of  no  consequence:  Woodmll  v.  Hundley,  127  Ala.  640, 
8S  Am.  Bt  Bep.  146,  29  Bontb.  98.  As  to  the  effect  of  tbe  mntUa< 
tlon  of  a  will  and  tbe  preanrnptlonB  arising  therefrom,  see  the 
moDOgra^ilc  note  to  Qtaham  t.  Borch,  28  Am.  St  Bep.  S60-862. 
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WILLIAMS  V.  TOWN  OF  GREENVILLE. 

[130  N.  C.  03,  40  8.  B.  077-1 

A  MUNICIPAL  CORPORATION  IS  NOT  LIABLE  FOR 
DAMAQBS  other  than  those  cansed  to  property  by  an  act  In  pur- 
suance of  Its  legislative  or  Judicial,  or  in  the  exercise  of  Its  poli<*e, 
powers.  Hence,  if  by  a  sewer  or  drain  it  conducts  water  upon 
lands  of  a  private  owner,  doing  damages  thereto,  and  also  causing 
sickness  and  death  in  his  family,  he  may  recover  for  the  injury  to 
his  land*  but  not  for  any  of  the  other  damages  suffered  by  him. 
(p.  862.) 

Action  against  the  defendant  municipal  corporaiion.  Ver- 
dict and  judgment  for  the  plaintiff^  and  the  defendant  ap- 
pealed. 

Skinner  ft  Whedhee  and  A.  M.  Moore,  for  the  plaintiS. 
Jarvis  &  Blow  and  F.  G.  James,  for  the  defendant. 


FURCHES,  C.  J.  The  plaintiff  is  a  resident  and  citiMi 
of  the  town  of  Greenville,  and  the  defendant  is  a  mnnicipal 
corporation.  The  plaintiff  is  the  owner  of  a  house  and  lot  in 
the  defendant  corporation,  upon  which  he  and  family  reader 
and  have  done  so  for  the  last  eight  or  ten  yearn 

The  plaintiff  alleges  that  it  was  the  duty  of  the  defendant 
to  make  such  drains  and  sewers  as  were  necessary  to  secure 
the  health  and  comfort  of  all  its  inhahitantsi,  hut  the  defend- 
ant has  utterly  failed  and  neglected  to  perform  and  dischaige 
its  duty  in  this  respect;  that  plaintiS^s  lot  is  situate  on  land 
much  lower  than  that  of  a  large  portion  of  said  town,  and  that 
defendant,  hefore  the  plaintiff  became  the  owner  of  his  said 
lot,  had  cut  an  open  ditch  from  the  higher  land  through  an 
adjacent  lot  into  tiie  street  just  below  his  lot,  and  made  a  cul- 
vert ^  for  the  water  to  pass  this  street  into  a  branch  below; 
and  the  defendant  had  allowed  this  culvert  to  become  so  choked 
and  out  of  repair  that  in  time  of  heavy  rains  it  would  not 
carry  the  water  that  came  down  the  ditch;  that  defendant  had 
allowed  the  open  ditch  to  become  the  depository  of  dead  fowls 
and  dead  animals  until  it  produced  a  stench  both  disagreeable 
and  unhealthy;  that  by  reason  of  the  improper  construction  of 
this  ditch  and  the  obstruction  to  the  flow  of  the  water  at  the 
eulvert,  in  times  of  heavy  rains  the  water  would  overflow  his 
entire  lot;  that  this  overflow  water  would  at  times  remain 
upon  his  lot  for  a  day  or  more,  and  when  it  would  recede  it 
would  leave  a  scum  upon  his  lot;  that  by  reason  of  the  n^li- 


geaco  01  the  defendant — ^tae  overflow  oi  tbia  water — hu  hune 
waa  made  and  became  unhealthy,  two  of  his  childreti  becune 
sick  and  died;  that  by  reason  of  said  sickness  and  deaths  he 
BiifiFered  great  pain  and  anguish  of  mind;  that  he  lost  mach 
time  in  nursing  them;  that  the  expenses  of  hia  family  were 
much  increased,  and  he  had  large  doctors'  bills  and  drug  bUla 
to  pay,  to  his  damage  ten  thonsand  dollars. 

The  defendant  answered,  denying  the  material  allegatiosa 
of  the  complaint,  and  denying  its  liability  to  the  plaintiff  foi 
any  damage.  There  waa  much  evidence  introduced  "bj  the 
plaintiff  tending  to  sustain  the  allegations  of  fact  in  the  com* 
plaint,  and  by  the  defendant  to  rebut  the  same. 

There  were  many  prayers  for  special  instmctions  on  the 
part  of  the  defendant,  which  we  will  not  state  or  consider 
here.     The  court  submitted  the  following  issues: 

1.  Was  the  plaintiff  damaged  by  the  negligence  of  tiie  tows 
of  Greenville  in  diverting  water  on  his  premises  as  alleged  in 
the  complaint?    A.    Yes. 

2.  If  BO,  what  is  the  amount  ot  actual  damage,  onteide  of 
mental  suffering,  caused  to  him  thereby?  A.  Three  hundred 
and  thirty-three  dollars. 

3.  If  so,  what  amount  of  damage  did  he  sustain  from  men- 
tal *"  suffering,  resulting  directly  from  euch  negligmoe?  No 
answer. 

The  entire  charge  of  the  court  is  not  sent  np,  and  we  take 
it  there  waa  no  objection  to  that  part.  But  from  that  sent  op 
it  appears  that  he  charged  the  jury  on  the  first  issne  ae  fol- 
lows: "If  the  town  ponded  water  from  a  nataral  watercourse 
by  obstructing  the  course,  then  it  is  the  same  as  if  the  water 
was  diverted.  The  law  draws  a  distinction  between  water 
within  banks,  a  natural  watercourse,  and  surface  water.  H 
the  town  diverted  water,  as  I  have  indicated,  cat  the  ditch 
where  th^e  was  no  natural  drain,  then  it  was  its  duty  to  keep 
the  ditch  dear.** 

And  upon  the  second  iesue  he  charged  as  follows:  "This  ia 
the  actual  amount  paid  out  on  account  of  the  sickness  and  hta 
loss  of  time  incident  thereto.  If  you  answer  the  first  isana 
Tes,*  you  will  assess,  for  your  answer  to  the  second  issue,  the 
amount,  in  your  judgment,  the  plaintiff  actually  paid  out  by 
reason  of  such  sickoeea,  and  what  he  lost  from  his  work  by 
reason  of  such  sickness,  and  in  this  connection  you  will  con- 
sider what  ho  paid  the  doctor,  if  anything,  what  he  spent  for 
inch  articles  aa  drugs,  medicines,  stimulants,  and  other  thing* 


868  Ambbigan  Statb  Bbpobts,  Vol.  89.     [N.  Caroluu^ 

in  the  sickness  growing  out  of  these  conditions  over  and  aboTe 
his  usual  cost  of  living/'    The  defendant  excepted. 

There  was  no  evidence  that  there  was  a  natural  water- 
course flowing  by  the  plaintiffs  lot>  or  where  the  old  ditch  was 
cut,  though  it  was  along  or  near  the  natural  flow  of  the  surface 
water.  And  while  it  was  shown  that  there  were  dead  fowls 
and  animals  in  the  old  ditch,  there  was  no  evidence  that  the 
defendant  put  them  there  or  knew  that  they  were  there^  until 
they  were  removed. 

We  will  not  set  out  the  special  prayers  for  instruction  not 
given  by  the  court,  as  we  put  our  opinion  upon  what  we  un- 
derstand to  be  the  law  of  liability  of  a  municipalily  in  cases 
like  this.  We  say  municipality  because  we  understand  the 
^  rule  of  liability  as  to  such  corporations  to  be  quite  different 
from  the  liability  of  individuals  or  private  corporations.  In 
actions  for  damage  against  a  municipal  corporation,  where 
the  act  complained  of  was  done  in  pursuance  of  its  legislative 
or  judicial  powers,  or  in  the  exercise  of  its  authorized  police 
powers,  the  doctrine  of  respondeat  superior  does  not  apply,  ex- 
cept as  to  property  rights.  And  such  defendant  is  only  liable 
for  injuries  caused  by  neglect  to  perform  some  positive  duty 
devolved  upon  it  by  reason  of  the  incorporation,  such  as  keep- 
ing the  public  streets  in  repair,  or  damage  to  property,  of 
when  it  receives  a  pecuniary  benefit  from  it.  The  reason  for 
this  distinction,  that  it  is  liable  for  damage,  seems  to  lie  in  the 
fact  of  ownership— vested  rights,  which  no  one  has  the  right 
to  invade,  not  even  the  government,  unless  it  be  for  public 
purposes,  and  then  only  by  paying  the  owner  for  it.  This 
right  to  take  property  does  not  fall  under  the  doctrine  of  po- 
lice power,  and  the  doctrine  of  respondeat  superior  applies. 

This  doctrine  is  sustained  in  the  case  of  Hughes  v.  City  of 
Auburn,  161  N.  Y.  96,  65  N.  E.  389.  That  case  refers  to 
Allen  V.  City  of  Boston,  159  Mass.  824,  88  Am.  St  Bep.  423, 
84  N.  E.  519,  520,  as  not  being  in  harmony  with  the  doctrine 
held  in  Hughes  v.  Auburn,  161  N.  Y.  96,  65  N.  B.  389.  We 
have  examined  Allen  v.  City  of  Boston,  159  Mass.  824,  hi 
Am.  St.  Bep.  423,  34  N.  R  519,  520,  and  find  expressions  in 
the  argument  of  the  case  that  seem  to  be  in  conflict  with  the 
doctrine  announced  in  Hughes  v.  City  of  Auburn,  161  K.  Y. 
96,  65  N.  E.  889,  and  the  principles  announced  by  us  in  Htn 
case.  But  we  flnd  upon  examination  that  the  eases  dted  in 
Allen  y.  City  of  Boston,  159  Mass. .  324,  88  Am.  Si  Bep.  428, 
84  N.  E.  619^  620,  are  not  authority  for  the  statement  that 
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the  plaintiff  <!ouId  recover  for  injury  to  bis  health,  as  against 
a  municipality,  for  the  reason  that  they  were  actions  against 
private  corporations  which  had  no  governmental  or  police 
powers,  and  where  the  doctrine  of  respondeat  superior  applied. 
It  seems  to  us  that  the  learned  court  in  Allen  v.  City  of  Bos* 
ton,  159  Mass.  324,  38  Am.  St.  Rep.  423,  34  N.  E.  619,  620, 
lost  flight  of  the  governmental  powers  of  the  defendant  and 
its  Tight  to  exercise  police  powers,  and  that  the  doctrine  of 
respondeat  superior  did  not  ^  prevail  in  that  case.  And 
we  find  the  great  weight  of  authority  (indeed,  all  we  have 
been  able  to  examine)  sustains  the  views  we  have  announced 
in  this  opinion,  and  none  to  the  contrary,  unless  it  is  Allen 
V.  City  of  Boston,  169  Mass.  824,  38  Am.  St.  Bep.  423,  34  N. 
K  619,  620. 

For  the  doctrine  announced  in  this  opinion,  we  cite  2  Dil- 
lon on  Municipal  Corporations,  section  983,  and  the  doctrine 
announced  by  this  court  in  Mcllhenney  v.  City  of  Wilmington, 
127  N.  C.  146,  37  S.  B.  187,  and  Peterson  v.  City  of  Wilming- 
ton,  130  ^.  C.  76,  40  S.  E.  853. 

As  to  the  right  of  the  defendant  to  make  the  ditch,  and  its 
liability  for  the  overflow  of  the  water,  we  cite  Qoidd  on  Waters, 
edition  of  1883,  sections  269  and  270;  and  as  to  police  powers, 
Dillon  on  Municipal  Corporations,  section  141. 
'  We  are,  therefore,  of  the  opinion  that  the  defendant  may  be 
held  to  answer  in  damages  as  for  a  trespass,  for  any  damages 
the  plaintiff  may  have  sustained  to  his  property  by  reason  of 
the  wrongful  action  of  the  defendant;  but  not  for  any  sick- 
ness that  may  have  been  caused  to  him  or  his  family;  nor  can 
he  recover  damage  for  his  time,  the  increase  in  expenses  of 
his  family,  nor  for  doctors'  bills  or  medicines,  that  may  have 
been  caused  by  such  sickness.  And  as  his  honor  instructed 
the  jury  that  they  should  ''assess^'  the  defendant  for  the  loss 
of  time,  the  increased  expenses  of  the  family,  the  doctors' 
bills  and  medicines,  which,  it  seems  from  the  findings  of  the 
jury,  were  the  only  things  upon  which  the  jury  based  the  ver« 
diet,  there  was  error. 

While  the  announcements  in  this  opinion  involve  no  new 
doctrine,  we  consider  it  an  important  decision,  as  it  is  prob- 
ably the  first  time  this  doctrine  haa  been  so  distinctly  an- 
nounced by  this  court. 

We  have  examined  the  authoritieB  dted  for  the  plaintiff 
and  fail  to  see  that  they  are  in  conflict  with  this  opinion;  thej 
are  cases  between  individuals,  or  against  private  corpormtiens^ 
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®®  where  governmental  rights  and  the  doctrine  of  police  power 
are  not  involved^  which  distingniflhes  them  from  this  case. 
Error,    New  triaL 

DOUGLAS,  J.,  dissenting.  I  must  confess  my  inability  to 
appreciate  the  distinctions  drawn  by  the  court.  It  is  admitted 
that  the  plaintiff  can  recover  for  any  damage  done  to  his  prop- 
erty, and  it  is  difficult  to  imagine  a  much  greater  injury  to 
a  man's  home  than  rendering  it  uninhabitable.  I  can  readily 
see  that  it  is  not  practical  to  award  damages  to  the  entire  com- 
munity  for  injuries  to  health  for  two  reasons:  1.  The  extreme 
difficulty  of  measuring  such  damages;  and  2.  Because  of  the 
imminent  danger  of  bankrupting  the  town.  The  latter  is 
apparently  the  basic  reason  in  Hughes  v.  City  of  Auburn,  161 
N.  Y.  96,  65  N.  E.  389,  the  case  relied  upon  by  this  court, 
and  the  only  case  cited  tending  to  sustain  its  opinion.  Even 
that  case,  decided  by  a  divided  court,  gives  as  one  of  its  rea- 
sons that  the  plaintiff's  intestate  was  not  the  owner  of  the 
property.  In  Allen  v.  Boston,  159  Mass.  324,  337,  38  Am. 
St.  Eep.  423,  34  N.  E.  519,  520,  the  court  says:  *The  defend- 
ant also  argues  that  the  only  damage  the  plaintiff  can  re- 
cover, if  any,  would  be  the  injury  to  hia  property,  and  that 
injury  to  his  health  or  business  was  wrongly  allowed  to  be  in- 
cluded in  the  damages.  Such  damages  were  specially  al- 
leged, and  are  clearly  recoverable.** 

In  the  case  at  bar,  the  damages  are  suffered  by  the  owner 
of  the  properly,  are  specially  alleged  and  found,  and  can  be 
easily  and  definitely  computed,  being  the  actual  money  paid 
out,  and  the  value  of  his  time  lost  on  account  of  the  negli- 
gence of  the  defendant  This  is  clearly  stated  in  his  honor's 
charge.  The  opinion  of  the  court  also  cites  Dillon  on  Munici- 
pal Corporations,  sec.  983.  That  section  is  not  the  one  that 
applies  to  the  case  at  bar.  In  section  980,  which  does  apply, 
the  learned  author  says:  ''For  illustration,  if  a  city  neglects 
its  ministerial  duty  to  cause  its  sewers  to  be  kept  free  from  ob- 
structions, ^^  to  the  injury  of  a  person  who  has  an  interest  in 
the  performance  of  that  duty,  it  is  liable,  as  we  shall  see,  to 
an  action  for  the  damages  thereby  occasioned.**  The  italics 
are  those  of  the  author.  The  cases  of  Mcllhenney  v.  City 
of  Wilmington,  127  N.  C.  146,  87  S.  E.  187,  relating  to  the 
misconduct  of  a  policeman,  and  Peterson  v.  Wilmington,  130 
N.  C.  76,  40  S.  K  853,  ref^ring  to  the  fire  department  tie 
equally  devoid  of  application  to  the  case  at  bar.  la 
the  injury  was  apparently  caused  by  the  actiTe 


means  of  a  ditch,  and  then  permitting  this  ditch  to  be  ob- 
•tntcted  not  onl;  with  sand,  bnt  with  "dead  cats,  chickens, 
pige,  and  other  dead  animals."  This  seems  to  me  gross  negli- 
gence, which  is  clearly  actionable.  It  is  true  the  town  au- 
thoritiea  might  be  indicted  either  as  at  common  law  for  main- 
taining a  public  nnisance,  or  for  neglect  of  dnt?  under  the 
code:  State  t.  Hawkins,  77  N.  C.  494;  State  t.  Hatch,  116  N. 
C.  1003,  21  S.  E.  430;  State  t.  Dickson,  124  N.  C.  871,  38 
8.  E.  961.  But  there  are  reiy  few  private  citizens,  and  espe- 
cially those  dependent  upon  their  daily  labor,  willing  to  un- 
dergo the  trouble,  expense,  and  possible  danger  of  antagoniz- 
ing the  gOTeming  body  of  a  municipali^.  Koreover,  ench  a 
course,  while  perhaps  beneficial  to  the  commnni^,  would  not 
afford  any  personal  compensation  for  the  injuries  received. 
As  I  see  no  error  in  the  trial  of  the  case,  I  must  dissent  from 
the  opinion  of  the  court 

A  City  la  XdaUa  tor  Injuries  to  property  caused  by  defectlTe  or 
Inedequate  sewers:  Bi-unewlclc  v.  Tucker,  103  Qa.  233,  68  Am.  St. 
Rep.  B2,  29  S.  B.  701;  Clay  v.  St  Albana.  43  W.  Va.  639,  64  Am. 
St  Rep.  883,  27  8.  E.  868;  Jndd  v.  Hartford,  72  Conn.  350,  77  Am. 
St  Rep.  S12,  44  Atl.  510;  Kisg  v.  Granger.  21  R.  I.  93.  79  Am.  St 
Rep.  7T9,  41  At).  1012;  monographic  note  to  Chalkley  t.  Rlcbmond, 
29  Am.  St  Rep.  737-744.  And  tt  had  been  held  that  damages 
recoverable  for  Its  negligence  In  respect  to  sewers  may  include 
compensation  for  Injuries  to  the  plalnUfTs  health  and  baBlneaa,  as 
well  as  Injury  to  hU  property:  Allen  v.  Boston,  169  Mass.  S24,  38 
Am.  St  Rep.  423,  34  N.  B.  619.  See,  in  this  connection,  Rhobldas 
V.  Concord,  70  N.  H.  90,  47  Atl.  82,  85  Am.  St  Bep.  604,  and  cases 
dted  In  the  tToss-ref  erence  note  tberetA. 


BEIGEB  T.  WORTH. 

tl30  N.  0.  268,  41  8.  B.  877.1 

WABBANTT  OP  BALE,  WHAT  IS.-A  sale  of  rlce  pnrsaant 

to  as  advertisement  In  a  newspaper  and  the  representations  made 

by  the  vendor  that  it  was  good  seed  rice  Is  a  warranty,  on  which 

he  la  liable  U  the  rice  wlU  not  sprout    (p.  866.) 

Action  by  Bdger  against  the  Worth  Company,    Verdict  and 
judgment  for  the  plaintiff,  the  defendant  appealed. 

E.  K.  Ryan,  for  the  plaintiff. 

Bellamy  &  Peschau.  for  the  defendant- 
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*«s  MONTGOMERY,  J.    The  defendant  company  offered 
for  sale  in  the  Wilmington  newspapers  a  quantity  of  rice,  repre- 
sented to  be  excellent  seed-rice,  and  the  plaintiff  having  seen 
the  advertisement,  called  at  the  company^s  place  of  business^ 
and  after  looking  at  the  rice  to  see  if  there  was  any  of  a  red 
color  amongst  it,  and  finding  none,  purchased  one  hundred  and 
twenty-five  bushels  to  plant  his  crop.    At  the  same  time  one  of 
the  company^s  managers,  or  agents,  assured  the  plaintiff  that 
the  rice  was  good  seed-rice.    The  plaintiff  testified  that  he 
bought  it,  relying  solely  upon  the  defendant's  representations, 
ATi|^  nnt  knowing  himself  whether  it  was  good  seed-rice  or  not 
'rhe  3e?enaant's  agent  admitted  on  the  trial  that  the  rice  vaa 
advertised  as  excellent  seed-rice,  and  at  the  time  of  the  sale  to 
the  plaintiff  he  made  the  representation  to  the  plaintiff  that  it 
was  good  seed-rice,  fl/nrl  ^}iftf.  |j^  ^Mm^ggp^  ^^^^  ^^^,ii2^*Vr 
JKUbfijLt^^^^.t  topl^t.     The  lice  failed  to Iprout  alfer  it  was 
properly  planted  fiSdxreated,  and  the  plaintiff  brought  this 
action  to  recover  damages,  alleging  that  the  representations 
made  by  the  company's  agent  constituted  a  warranty  that  the 
*^  rice  was  good  seed-rice,  and  would  germinate  if  properly 
planted  and  cultivated.    That  is  the  main  question  involved. 
Were  the  representations  made  by  the  defendant  merely  affir- 
mations of  description,  or  did  they  constitute  a  waranty  ?    The 
defendant's  contention  was,  that  whether  the  words  were  a 
warranty  or  not  was  a  question  to  be  ^^^^^.^i^^g^ 
jipon  the  intention  of  ine  deien(ianln!nmSfflBytner^T?sen 
tions!    TBeaefHfflant  had  offered  evidence  to  the  effect  that 
good   seed-rice   only  meant  rice  free  from  red  rice,  and  of 
good,  fiound,  plump  grain.    But  the  evidence  also  was  that  if 
rice  did  not  sprout  it  was  not  good  seed-rice.    His  honor  in- 
structed the  jury  as  a  matter  of  law  that  the  defendant's  rep- 
resentations amounted  to  a  warranty,  and   that  they   should 
answer  the  issue  on  that  question  ^TTes."    We  think  there  was 
no  error  in  the  instruction.    In  Love  v.  Miller,  104  N.  C.  582, 
10  S.  E.  685,  there  was  a  contract  to  sell  and  deliver  a  quantity 
of  cotton  in  bales,  "to  be  of  the  average  grade  of  middling,** 
or  above — none  to  grade  below  '*low  middling''  and  nice  good 
stains  or  tinges;  and  the  court  held  that  those  words  consti- 
tuted a  warranty  that  the  cotton  should  be  in   fact   of  that 
quality,  and  not  that  it  should  be  so  according  to  any  particolar 
method  of  inspection.    The  court  referred  with  approval  to 
the  case  of  Lewis  v.  Rountree,  78  N.  C.  323,  in  which  the  fol- 
lowing language  of  Miller,  J.,  in  Jones  v.  Just,  L.  R  3  Q.  B. 
197,  was  approved :  ^'In  general,  on  the  sale  of  goods  by  a  par- 


or  not;  it  is  an  implied  term  of  the  contract  that  they  shall 
reasonably  answer  such  description,  and  if  they  do  not  it  is  un- 
necessary to  put  any  other  question  to  the  jury/^  *'It  is  not 
meant/'  said  the  court,  *Hhat  words  of  description  are  always 
a  warranty.  But  the  cases  in  which  that  is  held  have  some- 
thing special  to  take  them  out  of  the  rule,  and  to  show  that  in 
those  cases  it  was  not  so  intended/'  We  see  nothing  in  this 
case  which  forms  an  exception  ^'^^  to  the  rule.  The  first 
error  alleged  by  the  defendant  is  not  in  the  case  on  appeal. 
The  testimony  of  the  witnesses  which  wa&^objQCtftd  to.  nowhere 
appear  in  the  record,  but,  on  the  contrary,  the  question  put  to 
the  witness  was  not  allowed  by  the  court.  And  the  second  ex- 
ception stands  on  the  same  footing.  It  is  an  exception  to  the 
"tcotimouy  of  Joseph  Gay.  and  in  the  case-made  out  by  his  honor 
no  such  witness  was  examined.  The  defendant's  third,  fourA> 
fifth,  sixth,  and  seventh  exceptions  bear  upon  the  question  we 
have  already  discussed,  and  they  are  against  the  defendant. 
Prayers  4  and  6  constituted  the  defendant's  eighth  and  ninth 
exceptions,  and  they  were  substantially  given.  The  defend- 
ant's tenth  exception  was  made  to  the  refusal  of  his  honor  to 
instruct  the  jury  that  if  they  should  find  from  the  evidence 
that  the  plaintiff  was  a  rice-planter  of  experience  and  knowl- 
edge, and  that  his  information  and  knowledge  of  the  quality 
ofeeadijago  was  superior  to  that  aLJii^  defendant,  and  the 
plaintiff  bought  the  rice  after  a  thorough  examiBatioT),  of,.tha> 
same,  and  that  the  defendant  did  not  know  that  the  seed  were 
defective  and  would  not  sprout,  the  plaintiff  cannot  recover, 
and  they  should  answer  the  second  issue  "No."  The  exception 
is  without  merit,  and  for  the  reasons  we  have  already  given  in 
this  opinion. 
No  error. 


Scd»— Warranty.— No  particular  form  of  expression  or  words  1b 
necessary  to  make  an  express  contract  of  warranty,  and  the  word 
"warranty"  Is  not  necessary  to  it.  If  a  purchaser  calls  at  a  store 
for  rape  seed,  of  which  he  Is  Ignorant,  and  wild  mustard  seed  Is 
sold  him  for  rape  seed,  the  vendor  Is  liable  In  damages  for  a 
breach  of  warranty:  Hoffman  v.  Dixon,  105  Wis.  315,  76  Am.  St 
Rep.  916,  81  N.  W.  491.  CJompare  Columbian  etc.  Co.  v.  Douglas, 
84  Md.  44,  57  Am.  St.  Rep.  862,  84  AU.  1118.  As  to  the  measure  of 
damages  In  such  cases,  see  Hellman  v.  Pruyn,  122  Mich.  801,  80 
Am.  St.  Rep.  570,  81  N.  W.  97;  Reiger  v.  Worth,  127  N.  C.  230,  80 
Am.  St  Rep.  798,  87  S.  B.  217.  A  warranty  that  a  chattel  Is  fit 
for  a  particular  use  ordinarily  is  Implied  when  it  is  sold  for  such 
nse:  Beals  v.  Olmstead,  24  Vt  114,  58  Am.  Dec.  150;  Merchants' 
etc.  Bank  v.  Fraze,  9  Ind.  App.  161,  53  Am.  St  Rep.  841,  36  N.  B. 
87a, 
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PHILLIPS  T.  POSTAL  TELEGRAPH  CABLE  COMPAMT. 

[180  N.  O.  513,  41  S.  B.  1022.] 

CONSTITUTIONAL  LAW.— PRIVATE  PROPERTY  OAN- 
T^OT  BE  TAKEN  FOR  A  PUBLIC  USE,  either  directly  or  in- 
•directly,  without  compensation,  though  there  la  no  clause  In  the 
constitution  of  the  state  expressly  forbidding  It.  Such  taking  is 
prohibited  by  the  fourteenth  amendment  to  the  constitution  of  tlie 
United  States,    (p.  870.) 

EMINENT  DOMAIN.-THB  GRANT  BY  CONGRESS  OF  A 
RIGHT  OF  WAY  FOR  A  TELEGRAPH  LINE  does  not  relleye  the 
donee  of  the  duty  of  making  compensation  for  private  property  es- 
tered  upon  and  used  by  it  for  such  line.    (p.  871.) 

EMINENT  DOMAIN.— AN  ADDITIONAL  SBRVITUDB  IS 
IMPOSED  by  the  construction  and  maintenance  on  the  right  of 
"way  of  a  railroad  of  a  telegraph  line  in  no  way  connected  witli 
fiuch  road,  and  the  owner  of  the  land  over  which  the  right  of  way 
extends  is  entitled  to  additional  compensation  from  the  telegraph 
corporation,    (p.  872.) 

EMINENT  DOMAIN— WHO  NOT  AFFECTED  BY  PRO- 
CEEDINGS IN.— Proceedings  to  which  a  land  owner  is  not  a  party 
do  not  bind  him,  nor  preclude  him  from  seeking  compensation  for 
the  use  of  his  property  by  a  telegraph  corporation  for  the  porpoee 
of  constructing  and  maintaining  its  line.    (p.  873.) 

EMINENT  DOMAIN— PROCEEDINGS  IN.  WHBN^  NOT 
EXCLUSIVE.— A  land  owner  may  maintain  an  equitable  action  to 
recover  compensation  for  property  taken  for,  and  used  by,  a  tele- 
i^raph  corporation,  and  is  not  restricted  to  the  condemnation  pro- 
ceedings provided  by  the  code  of  North  Carolina,  where  such  cor- 
poration does  not  make  him  a  party  to  such  proceeding,    (p.  873.) 

EMINENT  DOMAIN— RIGHT  OF  VENDEE  OF  LANDS  TO 
KECOVER  COMPENSATION.— If  a  telegraph  corporation  enten 
upon  land  and  constructs  and  subsequently  maintains  its  line,  the 
Tendee  of  the  land,  after  such  entry  and  construction,  may  main- 
tain an  action  to  recover  compensation  for  its  continued  nse. 
<p.  874.) 

EMINENT  DOMAIN— ASSESSMENT  OF  PERMANENT 
DAMAGES.— If  a  telegraph  corporation,  without  first  obtaining  the 
fight  to  do  so,  enters  upon  the  lands  of  a  private  proprietor  and 
constructs  and  maintains  its  line  thereon,  he  or  his  successor  in  « 
interest  may  maintain  an  equitable  action  against  It  for  the 
assessment  of  permanent  damages,    (p.  875.) 

Action  by  Phillips  against  the  Postal  Telegraph  Cable  Com- 
pany to  recover  damages  caused  by  the  appropriation  by  it  of 
41  part  of  his  land  for  the  purpose  of  erecting  and  mwiptf^'^^^g 
4  telegraph  line.  The  land  upon  which  the  line  was  oon- 
stmcted  was  subject  to  the  rights  and  titles  of  the  North  Car- 
olina Bailway  Company  by  virtue  of  its  charter.  Hie  d»- 
:fendant  entered  upon  such  land  in  January,  1900,  and  eon- 
tstructed  a  telegraph  line  across  it,  but  upon  the  right  of  way 
of  such  railway  company.    The  defendant  had,  as  against  the 


nilway  company,  acquired  the  right  to  coastract  »acli  line  hy 
condemnation  proceediogB  to  which  neither  the  pl&intifl  noc 
hifl  predecesBors  iu  interest  were  partiee.  The  plaintifCs  tiU« 
was  acquired  in  May,  1900.  Judgment  for  the  plaintiff  and  the 
defendant  appealed. 

K  E.  Baper,  for  the  plaintilL 

J.  B.  Mclntoeh,  F.  H.  Busbee,  and  WalMi  ft  Walter,  for  th« 
defendant, 

"°  DOUGLAS,  J.  The  sole  purpose  of  this  action  is  to  re- 
cover compensation  for  the  apprc^riation  of  the  plainti^s 
property  by  the  defendant  under  the  color  of  enunent  domain. 
The  plaintiff  does  not  seek  to  eject  the  defendant,  nor  to  inter- 
fere in  the  slightest  degree  with  the  fullest  enjoymoit  of  the 
easement  it  claims.  He  does  not  threaten  or  intend  to  annoy 
the  defendant  by  a  multiplicity  of  suits,  but,  on  the  contrary, 
he  asks  the  court,  in  the  exercise  of  its  equitable  jurisdiction, 
to  award  him  Bucjh  permanent  damages  as  will  compensate  hinb. 
for  the  appropriation  of  the  easement.  This  being  done,  tha^ 
defendant  ceases  to  be  a  trespassei,  and  will  thereafter  remaini 
in  the  lawful  enjoyment  of  the  easement  thus  acquired.  There: 
is,  therefore,  no  question  as  to  whether  the  defendant  shall  haw 
the  easement,  but  simply  whether  he  shall  pay  for  it.  There 
is  no  pretense  that  the  plaintiff,  or  any  former  owner  of  t^e. 
land,  has  receired  any  compensation  whatever,  or  that  any- 
agreement,  or  attempt  to  agree,  with  such  owner  was  ever  mftd» 
by  the  defendant,  as  required  by  sections  1943  and  2010  of  the- 
code. 

It  is  so  well  settled  that  prlTSte  property  cannot  be  taken 
directly  or  indirectly,  eren  for  a  public  purpose,  without  just 
compensation,  that  it  sesma  a  work  of  supererogation  even  to 
restate  the  principle:  Baleigh  etc  B.  B.  Co.  ▼.  Davis,  19  N.  C. 
451 J  State  v.  Glen,  53  W.  C.  321;  Cornelius  T.  Glen,  62  N.  C^ 
512 ;  Johnston  v.  Bankin,  70  N.  C.  550*  Staton  T.  Norfolk  ele^ 
B.  B  Co.,  Ill  N.  C.  278, 16  S.  B.  181. 

In  Johnston  ▼.  Bankin,  70  K.  C.  665,  this  eonrt  sayt:  'ITot- 
withstanding  there  is  no  clause  in  the  constitution  of  North 
Ca:rolina  which  expressly  prohibits  prifate  property  from  being 
taken  for  pnblic  use  without  compensation,  and  although  tb* 
daiue  to  that  effect  in  the  constitation  of  the  ***  United 
States  applies  only  to  acts  by  the  United  States,  and  not  to  the 
goremment  of  the  state,  yet  the  principle  is  so  grounded  in 


uLttLurai  eijuii^  luat  xb  uok  iiG^fsi:  ticeu  utMiicu  ui  uts  ifc  part  mm,  una 

law  of  North  Carolina/' 

The  learned  judge  who  wrote  that  opinion  was  correct  in 
saying  that  the  fifth  amendment  to  the  constitution  of  the 
United  States,  to  which  he  evidently  referred,  was  a  restriction 
only  upon  the  power  of  the  United  States,  and  not  that  of  the 
states;  but  he  overlooked  the  fourteenth  amendment,  then  of 
recent  adoption,  under  which  it  has  been  expressly  held  that  a 
state  cannot  appropriate  private  property  to  public  use  without 
compensation :  Chicago  etc.  E.  K.  Co.  v.  Chicago,  166  U.  S.  226, 
17  Sup.  Ct.  Bep.  581.    In  that  case  the  court  says,  on  page 
236 :  ^'But  if,  as  this  court  has  adjudged,  a  l^islative  enact- 
ment, assuming  arbitrarily  to  take  the  property  of  one  individ- 
ual and  give  it  to  another  individual,  would  not  be  due  process 
of  law  as  enjoined  by  the  fourteenth  amendment,  it  must  be  that 
the  requirement  of  due  process  of  law  in  that  amendment  is 
applicable  to  the  direct  appropriation  by  the  state  to  public  use 
and  without  compensation  of  the  private  property  of  the  citi- 
zen.   The  legislature  may  prescribe  a  form  of  procedure  to  be 
observed  in  the  taking  of  private  property  for  public  use,  but 
it  is  not  due  process  of  law  if  provision  be  not  made  for  compen- 
sation.   Notice  to  the  owner  to  appear  in  some  judicial  tri- 
bunal and  show  cause  why  his  property  shall  not  be  taken  for 
public  use  without  compensation  would  be  a  mockery  of  justice. 
Due  process  of  law  as  applied  to  judicial  proceedings  instituted 
for  the  taking  of  private  properly  for  public  use  means,  there- 
fore, such  process  as  recognizes  the  right  of  the  owner  to  be 
compensated  if  his  property  be  wrested  from  him  and  trans- 
ferred to  the  public.    The  mere  form  of  the  proceeding  insti- 
tuted against  the  owner,  even  if  he  be  admitted  to  defend,  can- 
not convert  the  process  used  into  duo  process  of  law,  if  the 
necessary  result  be  to  deprive  him  of  his  property  without  com- 
pensation.'' 

«2a  Again,  the  court  says,  on  page  234 :  'TBut  a  state  may  not 
by  any  of  its  agencies,  disregard  the  prohibition  of  tho  four- 
teenth amendment.  Its  judicial  authorities  may  keep  within 
the  letter  of  the  statute  prescribing  forms  of  procedure  in  the 
courts,  and  give  the  parties  interested  the  fullest  opportunity 
to  be  heard;  and  yet  it  might  be  that  its  final  action  would  be 
inconsistent  with  that  amendment.  In  determining  what  is 
due  process  of  law,  regard  must  be  had  to  substance,  not  to 
form.  This  court,  recurring  to  the  fourteenth  amendment,  has 
said:  ^Can  a  state  make  anything  due  process  of  law  which,  by 


Its  DTn  legislation,  it  chooses  to  declare  such?  To  ftmrm  this 
IS  to  hold  that  the  prohibition  to  the  states  is  of  no  avail,  or  has 
no  application  where  the  invasion  of  private  rights  is  affected 
under  the  forma  of  state  legislation' ":  Citing  Davidson  v.  New 
Orleans,  96  U.  S.  97, 102. 

Tt  is  well  settled  that  the  denial  of  an  adequate  remedy  for 
enforcing  the  right  is  the  denial  of  the  right  itself,  and  the 
adequacy  of  the  remedy  must  be  determined  by  its  practical 
results. 

In  Henderson  v.  Mayor,  93  XJ.  S.  259,  the  court  says:  "In 
whatever  language  a  statute  may  be  framed,  ita  purpose  and  its 
constitutional  validity  must  be  determined  by  its  natural  and 
reasonable  effect." 

In  Simon  v.  Craft,  182  U.  9.  427,  436,  21  Sup.  Ct.  Rep.  836, 
the  court  says :  "The  essential  elements  of  doe  process  of  law 
are  notice  and  opportunity  to  defend.  In  determining  whether 
such  rights  were  denied,  we  are  governed  by  the  substance  of 
things,  and  not  by  mere  form." 

These  federal  citations  become  the  more  important  in  view 
of  the  defendant's  claim  to  its  right  of  way  by  virtue  of  its 
acceptance  of  tbe  provisions  of  an  act  of  Congress  entitled, 
"An  act  to  aid  in  the  construction  of  tel^raphs  and  secure  to 
the  govemment  the  use  of  the  same  for  postal,  military  and 
"^  other  purposes,"  approved  July  34, 1860.  For  this  conten- 
tion it  relies  on  the  case  of  Pensacola  Tel.  Co,  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1.  Bearing  in  mind  that  the  question  be- 
fore us  is,  not  whether  the  defendant  shall  have  its  right  of 
way,  but  whether  it  shall  pay  for  it,  the  case  it  cites  becomes 
an  authority  against  it.  That  court,  construing  the  act,  says, 
on  page  11 :  "It  gives  no  foreign  corporation  the  right  to  en- 
ter upon  private  property  without  the  consent  of  the  owner  and 
erect  the  necessary  structures  for  its  business;  but  it  does  pro- 
vide that,  whenever  the  consent  of  the  owner  is  obtained,  no 
state  legislation  shall  prevent  the  occupation  of  postroads  for 
telegraph  purposes  by  such  corporations  as  are  willing  to  avail 
themselves  of  its  privileges."  And  again,  on  page  13,  the  court 
Bays:  "Ko  question  arises  as  to  tbe  authority  of  Congress  to 
provide  for  the  appropriation  of  private  property  to  the  uses 
of  the  telegraph,  for  no  such  attempt  has  been  made.  The  use 
of  public  property  alone  is  granted.  If  private  property  is  re- 
qnired,  it  must,  so  far  as  the  present  legislation  is  concerned, 
be  obtained  by  private  arrangement  with  its  owner,"  No  com- 
pulsory proceedings  are  authorized.    State  soTereignty  under 


the  coDstitatioii  is  not  uteriered  with.    Only  national  prin- 
legee  are  gr&nted." 

So  broad  a  disclaimer  should  seem  to  settle  the  question, 
and  on  reason  and  authority  we  concur  in  the  eSect  of  the 
federal  decisions  that  the  act  of  Congress  referred  to  gives  the 
defendant  no  light  to  any  part  of  the  land  of  the  plaintiff,  or 
to  any  -ose  therein :  Atlantic  etc.  Tel,  Co.  t.  Chicago  etc  Ey. 
Co.,  6  BiBS.  158,  Fed.  Cas.  No.  633;  Western  Union  Tel.  Co. 
T.  American  "Union  Tel.  Co.,  9  Biss.  72,  Fed.  Caa.  No.  17,444 

The  defendant  again  contends  that  as  its  poles  are  located 
oa  the  right  of  way  of  the  railroad  company,  that  is,  its  poten- 
tial right  of  way,  and  as  it  has  acquired  its  easement  from  the 
railroad  company  by  condemnation  proceedings  under  the  code, 
it  owes  no  further  dnty  to  the  owner  of  the  land.  We  cannot 
concur  in  this  Tiew.  The  land  on  which  the  poles  '"*  are 
situated  is  not  in  the  actual  possession  of  the  railroad  com- 
pany, and  apparently  neyer  has  been.  On  the  contrary,  it  has 
been  in  constant  cultivation  by  the  plaintiff  and  those  under 
whom  he  holds.  The  natnre  of  the  easement  acquired  by  rail- 
road companies  under  condemnation  proceedings  has  been  too 
recently  considered  by  this  court  to  require  further  discussion : 
Shields  v.  Norfolk  etc.  E.  E.  Co,  129  N.  C.  1,  39  S.  E.  582.  In 
,  that  case  the  court  says,  on  page  4,  139  N.  C,  and  page  583, 
39  3.  E. :  "It  therefore  seems  to  be  the  settled  law  in  this  state, 
so  far  as  judicial  construction  can  settle  a  question,  that  a  rail- 
road company  by  condemnation  proceedings  only  acquires  an 
eas^nent  upon  the  land  condemned,  with  the  right  to  actaa) 
possession  of  so  much  only  thereof  as  is  necessary  for  the  oper- 
ation of  its  road,  and  to  protect  it  against  contingent  damages." 
It  is  not  contended  that  the  lines  of  the  defendant  are  in  any 
degree  essential  to  the  operation  6t  the  railroad.  On  the  con- 
trary, it  is  stated  in  the  opinion  of  the  court,  in  the  proceedings 
under  which  the  defendant  claims  to  have  acquired  ito  easement, 
that  "the  railroad  company  denies  altogether  that  any  benefit  or 
advantage  can  arise  to  it  in  the  erection  of  the  telegraph  lines, 
and,  on  the  contrary,  avers  that  it  Is  detrimental  to  it  in  the 
last  degree":  Postal  Tel.  Cable  Co.  v.  Sonthem  Ey.  Co.,  89 
Fed.  190,  196.  Under  the  circumgtancee,  it  is  clear  that  the 
additional  easement  claimed  by  the  defendant  is  an  additional 
burden  upon  the  land,  for  which  the  owner  is  entitled  to  just 
compensation:  Atlantic  etc.  TeL  Co.  t.  Chicago  etc  Ry.  Co.,  6 
Biss.  168,  Fed.  Cas.  No.  633 ;  Dailey  v.  State,  61  Ohio  St  84S, 
46  Am.  St  Bep.  578, 37  N.  E.  710 ;  Amerkao  TeL  Co.  t.  Peine, 


71  Md.  535,  18  AtL  910;  Keasbey  on  Electric  Wires,  sec  185. 
The  Maryland  case  is  an  able  and  elaborate  discnsaion  of  the 
entire  questioD. 

The  kindred  question,  involving  the  same  principle,  of  rail- 
roads upon  streets  ia  fullj  considered  in  the  well-known  cases  of 
Story  Y.  New  York  Elevated  H.  E.  Co.,  90  N.  Y.  122,  43  Am. 
Eep.  146,  and  Lahr  t.  New  York  ete.  Ey.  Co.,  104  N.  Y.  268, 
10  N.  E.  528,  in  which  •>*»  it  was  held  that  the  abutting  ovm- 
era  were  entitled  to  compenfiation  for  the  additional  burden  im- 
posed upon  the  streets  by  the  elevated  roads.  White  v.  Nortb- 
weBtem  etc.  B.  R.  Co.,  113  N.  C.  610,  37  Am.  SL  Eep.  639,  18 
S.  E.  330,  ia  also  a  well -considered  case  in  our  own  reports. 

The  plaintiff  was  not  a  party  to  the  condemnation  proceed- 
ings, nor  have  any  proceedings  been  instituted  against  him  by 
the  defendant  to  acquire  an  easement  or  any  other  right.  The 
defendant  relies  upon  that  part  of  section  2010  of  the  code 
which  says:  "And  if  the  use  or  right  sought  be  over  or  upon 
an  easement  or  right  of  way,  it  shaJl  be  sufficient  to  give  juris- 
diction if  the  person  or  corporation  owning  the  easement  or 
right  of  way  be  made  a  party  defendant."  Here  the  defend- 
ant stops,  but  the  code  immediately  proceeds  to  say:  "Pro- 
vided, that  only  the  interest  of  such  parties  as  are  brought  be- 
fore the  court  shall  be  condemned  in  any  sueh  proceedings." 
By  the  very  terms  of  the  statute,  the  plaintiff  now  stands  ae  if 
no  condenmation  proceedings  had  ever  been  brought. 

Again,  the  defendant  contends  that  the  pluintiff  ehould  have 
proceeded  to  have  his  damages  assessed  under  chapter  49  of 
the  code,  but  section  2010  gives  the  right  to  file  a  petition  in 
condemnation  proceedings  to  the  telegraph  company  alone, 
and,  with  section  2011,  specifically  provides  how  the  proceed- 
ing shall  be  commenced.  Section  2013  evidently  refers  to  the 
proceedings  subsequent  to  the  filing  of  the  petition  and  the 
service  of  the  required  noticeB.  In  other  words,  it  refeie  to  the 
proceedings  after  the  parties  are  all  before  the  court.  This  is 
BO  held,  and  we  think  correctly  held,  in  Postal  Tel.  Cable  Co.  t. 
Southern  Ry.  Co.,  89  Fed.  190,  wherein  the  court  says,  on  page 
192:  '^nasmoch  as  section  2010  sets  forth  all  the  necessary 
rtatementa  for  the  petition  of  the  telegraph  company,  and  sec- 
tion 2011  provides  for  its  service,  only  so  much  of  the  railroad 
law  as  directs  proceedings  after  the  petition  is  '"•  before  the 

court  is  made  applicable   to   telegraph   companies For 

the  same  reason,  section  1944  cannot  be  made  to  apply  to  tde- 
gn^h  companies" 
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Again^  the  defendant  contends  that^  as  the  plaintiff  did  not 
own  the  land  when  the  poles  were  planted,  he  cannot  recoyer 
for  the  appropriation  of  the  easement.  This  point  was  directly 
decided  in  Beach  v.  Wilmington  etc.  R.  B.  Co.,  120  N.  C.  498, 26 
S.  E.  703,  a  decision  which  has  since  been  nniformly  followed 
by  this  court.  A  subsequent  purchaser  cannot  recoyer  for  a 
completed  act  of  injury  to  the  land,  as,  for  instance,  the  un- 
lawful cutting  down  of  trees;  but  if  the  trespasser  unlawfully 
remains  upon  the  land  after  the  sale,  or  returns  and  carries  away 
the  trees,  he  becomes  liable  to  the  then  owner,  in  the  first  case 
as  for  a  continuing  trespass,  and  in  the  latter  for  a  fresh  injury. 
If,  in  addition  to  this,  the  trespasser  seeks  to  acquire  the  right 
to  remain,  he  can  do  so  only  by  the  consent  of  the  owner  or 
under  the  principle  of  eminent  domain.  This  is  not  the  per- 
petration of  a  wrong,  but  the  lawful  acquisition  ot  a  right, 
and  the  damages  incident  thereto  must  be  paid  to  the  owner 
from  whom  the  right  is  acqxdred.  Aside  from  this  action,  the 
defendant  has  acquired  no  easement  whatever  as  against  the 
plaintiff,  and  if  it  takes  that  easement  now,  it  must  pay  the 
man  from  whom  it  takes  it.  To  say  that  one  may  acquire  an 
easement  in  the  land  simply  by  an  unlawful  entry,  is  an  at- 
tempted extension  of  the  doctrine  of  squatter  sovereignty  to  an 
extreme  which  we  feel  entirely  unable  to  concede :  Livermon  t. 
Roanoke  etc.  R.  R.  Co.,  109  N.  0.  52,  13  S.  E.  634,  114  N.  C. 
692,  19  S.  E.  64. 

In  the  case  at  bar,  the  sole  issue  of  permanent  damages  was 
submitted,  without  objection,  and  it  is  evident  the  parties  in- 
tended that  the  case  should  so  end  if  the  plaintiff  could  main- 
tain this  action.  We  see  no  material  error  in  the  admission  of 
evidence. 

This  case  does  not  come  under  the  act  of  1895,  chapter  224, 
which  applies  exclusively  to  railroads,  but  we  think  that  perma- 
nent ^^"^  damages  can  be  awarded  in  this  action,  and  the  ease- 
ment thereby  conveyed  under  the  principle  enunciated  in  Rid- 
ley V.  Seaboard  etc.  R.  R.  Co.,  118  K  C.  996,  24  S.  E.  730. 
This  court  has  said  in  Lassiter  v.  Norfolk  etc.  R.  R.  Co.,  126 
K  C.  609,  513,  36  S.  E.  48,  49 :  'Tlailroads  are  quasi  public 
corporations  charged  with  important  public  duties,  which  in 
their  very  nature  necessarily  invoke  the  power  of  eminent  do- 
main ;  and  therefore  the  courts,  with  practical  unanimity,  have 
created  a  species  of  legal  condenmation  by  the  allowance  of 
so-called  ^permanent  damages.'  Our  leading  case  upon  this 
subject  is  Ridley  v.  Seaboard  etc  R.  R.  Co.,  118  IT.  C,  996,  M 


O.  £j.  layi,  wnere,  apparenuy  lor  lae  nrac  wme  iii  inis  bibus,  mw 
rule  ie  distiuctlj  etiuiiciated  and  defined.  It  ie  further  de- 
veloped and  affirmed  in  Parker  t.  Norfolk  etc.  E.  R.  Co.,  119  N. 
C.  677, 25  S.  E.  722 ;  Beach  t.  Wilnaington  etc.  E.  E.  Co.,  ISO  N". 
C.  49S,  36  S.  E.  703 ;  Nichols  t.  Norfolk  etc.  R.  E.  Co.,  120  N.  C. 
495,26  S.  E.  643;Hocuttv.  Wilmington  etc.  R.  RCo.,134N.  C. 
214,  32  S.  E.  681.  The  provision  in  the  act  of  1895  incidentally 
providing  for  a  statutory  eaBement,  rather  by  implication  than 
direct  terms,  seems  to  ub  to  be  in  effect  but  little  more  than  a 
legislative  affirmation  of  the  rule  already  enunciated  in  other 
jurisdictions  and  adopted  in  Ridley's  case,  vhich  waa  decided 
a  year  after  the  act  was  passed." 

A  parity  of  reaeoning  would  extend  this  principle  to  tele- 
graph companies,  as  it  has  already  been  extended  to  water  com- 
panies  in  Geer  v.  Ihinham  Water  Co.,  127  N.  C.  349,  37  S.  E. 
474.  In  that  case  the  court  says,  on  page  354,  127  N,  C,  and 
page  476,  37  S.  E. :  "Although  not  a  railroad  company,  we  think 
that  the  defendant  is  a  quasi  public  corporation  in  ita  fullest 
sense,  and  that  neither  the  public  interest  nor  the  public  safety 
would  permit  its  abatement  as  a  nuisance.  We  see  no  reason 
why  permanent  damages  cannot  be  assessed  under  tiie  general 
principles  in  eqnity,  and,  in  fact,  we  do  not  understand  that 
this  right  is  questioned  by  either  party.  The  awarding  such 
permanent  damages  is  equivalent  to  the  acquisition  of  an  ease* 
ment  by  condemnatdon.** 

***  The  refusal  of  the  court  below  to  set  aside  the  rerdict  on 
account  of  excessive  damages  cannot  be  reviewed  in  this  court: 
Goodaon  t.  Mullen,  92  N.  C.  211;  Edwards  v.  Phifer,  120  N.  C. 
405,  27  S.  E.  79 ;  Norton  v.  North  Carolina  E.  H.  Co.,  122  N.  C. 
9ie,  29  S.  E.  886. 

In  ita  answer,  the  defendant  alleges  "that  the  defendant  is 
an  interstate  telegraph  company,  and  all  its  lines  in  the  state 
of  North  Carolina  are  engaged  in  interstate  commerce,  by 
their  connection  with  other  lines  of  said  company,  extending 
to  and  through  all  of  the  states  of  the  Union,  and  the  princi- 
pal towns  and  cities  therein,  and  cable  lines  extending  across 
the  Atlantic  Ocean  Into  the  principal  cities  of  all  the  nations 
of  the  earth."  We  do  not  know  that  we  fully  comprehend 
the  extent  of  this  allegation,  bat  we  can  perhaps  do  no  better 
than  to  quote  the  words  of  Judge  Simonton  in  Postal  Tel.  Cable 
Co.  v.  Southern  By.  Co.,  89  Fed.  193,  as  follows :  "Tit  is  true 
that  the  purposes  of  the  petitioner  are  greatly  for  the  public 
benefit,  that  it  is  an  important  factor  in  interstate  commerce. 


876  American  State  Beports,  Vol.  89.     [K.  Carolina, 

one  of  the  agencies — ^and  a  most  yalnable  agent — ^in  inter- 
state commerce^  and  that  it  is  of  most  essential  service  to  the 
citizen  in  time  of  peace  and  to  the  govemment  in  time  of 
war.  But  the  underlying  proposition  in  our  civilization  and 
in  Anglo-Sajcon  liberty  is  the  protection  of  the  citizen  in  the 
safety  of  his  person  and  in  the  undisturbed  enjoyment  of  his 
property.  And  when  he  is  called  upon  to  surrender  that  prop- 
erty against  his  will  for  a  public  purpose^  he  is  entitled  to  all 
the  safeguards  which  the  law  has  thrown  around  the  exerciiBe 
of  the  tremendous,  though  wholesome,  right  of  eminent  do- 
main.**  In  the  absence  of  material  error,  the  judgment  ii 
affirmed* 

Montgomery,  J.,  dissents. 


Eminent  Domain.— The  Erection  of  a  Telegrrapli  or  telephone 
line  in  a  public  street  or  highway,  the  fee  of  which  belongs  to 
private  persons,  imposes  an  additional  servitude,  for  which  com- 
pensation must  be  made:  NicoU  ▼.  New  York  etc  Tel.  Co.,  62 
N.  J.  L.  733,  72  Am.  St  Rep.  66«,  42  Atl.  683;  Daily  ▼.  State,  51 
Ohio  St.  848,  46  Am.  St  Rep.  678,  87  N.  B.  710;  Carpenter  v.  Cen- 
tral Electric  Co.,  178  lU.  29,  68  Am.  St  Rep.  286,  62  N.  B.  97a 
Compare  Cater  v.  Northwestern  Tel.  Co.,  60  Minn.  639,  61  Am.  St 
Rep.  643,  63  N.  W.  Ill;  Southern  Bell  Tel.  Co.  v.  Francis,  109  Ala. 
224,  66  Am.  St  Rep.  930,  19  South.  1;  and  see  the  discussion  of 
this  question  in  the  monographic  note  to  Chesapeake  etc.  TeL  Ool 
▼.  Mackenzie,  28  Am.  St  Rep.  229-236. 

Eminent  Domain.— The  Right  to  Compeneation  for  damages 
from  the  exercise  of  the  power  of  eminent  domain  has  been  held 
to  be  personal  to  the  owner  of  the  property,  which  does  not  pass 
by  a  conveyance  of  the  land:  McFadden  ▼•  Johnson*  72  Fia.  St  335^ 
18  Am.  Rep.  681* 
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MURDBR.— BVIDBNCB  OF  A  DIFFICULTY  BBTWBBN 
THB  ACCUSBD  AND  THB  DBCBASBD  ABOUT  A  MONTH  BS- 
FORB  THB  KILLING,  and  of  threats  then  made  by  the  forma 
against  the  latter,  is  admissible  on  the  trial  of  an  Indictment  for 
murder  as  tending  to  show  express  malice  and  perhaps  premediti* 
tlon  and  deliberation,    (p.  879.) 

MURDBR  IN  THB  FIRST  DBGRBB.— BVIDBNCB  IS  SUP- 
FICIBNT  TO  SUSTAIN  A  CONVICTION  OF  MURDBR  IN  THB 
FIRST  DBORBB,  where  It  appears  thereftem  that  the  accosed 
killed  the  deceased  by  throwing  a  rock  at  him  and  striking  him 
therewith  la  the  head,  that  there  had  been  a  difflcolty  bctwesa 


TDem  B  monui  D«iore  ine  siiiin?  ri  wnicn  loe  Bccneea  naa  maae 
threats  agslnet  the  deceased,  and  tbat  the  accused  had  made  com- 
plaint against  the  deceased  on  the  same  day  as  the  killing,  and 
tbat  the  accnsed  took  ap  the  rock  with  which  the  fatal  blow  was 
given  before  he  got  to  the  place  where  the  dlfflculty  occurred, 
(p.  880.) 

MUBDBR.— THERE  MUST  BB  PBEMBDITATION  AND 
DELIBERATION  BEFORE  THE  ACT  Or  ASSAILING  to  constl- 
tnte  the  crime  of  murder  In  the  first  degree;  an  Intent  to  bill  and 
a  elmnltaneous  killing  are  not  sufficient;  but  If  the  intent  preceded 
the  ktlllng,  no  matter  how  short  a  time,  the  crime  maj  be  mtu^er 
In  the  first  degree,    (p.  880.) 

MURDER.— THE  CHARGE  TO  THE  JURY  ON  A  TRIAL 
FOR  MURDER  IS  NOT  COMPLETE  which  does  not  explain  what 
Is  meant  by  premeditation  and  deliberation,    (p.  881.) 

MURDER.— DUTY  TO  OHABQE  JURY  UPON  DIFFER. 
BNT  DBORBES  OF.— On  a  trial  for  murder  the  coart  should 
charge  the  inry  as  to  what  constitutes  murder  In  the  second  degree, 
though  counsel  of  the  accused  admits  him  to  b«  guilty  of  that  de- 
gree of  crime,  and  If  he  Is  convicted  of  murder  In  the  first  degree 
In  tbe  absence  of  such  charge,  his  conviction  shonld  be  set  aside. 
(p.  SS2.) 

CRIMINAL  LAW.-BVIDBNCH  OF  THE  PLIGHT  OF  THE 
ACCUSED,  after  being  Informed  of  the  death  of  the  person  whom 
he  bad  struck  with  a  rock,  la  not  admlaalble  on  a  prosecution  for 
mnrder  where  It  Is  admitted  that  he  le  guilty  of  murder  In  the 
second  degree,  for  such  flight  does  not  tend  to  show  either  premedi- 
tation or  deliberation  on  the  part  of  the  accused,    (p.  883.) 

BVIDENCB  OF  REPUTATION  OF  CHARACTER.— Where 
one  acctised  of  murder  has  not  put  his  character  In  evidence,  testi- 
mony should  not  be  admitted  that  he  was  a  little  fuaey.    (p.  884.) 

ProBecutioa  and  conviction  for  maTder.  The  deceased  and 
the  prisoner  were,  at  the  time  of  the  killing  employes  of  one 
Coppedge.  The  prisoner  waa  passing  near  a  bam  where  de- 
ceased and  other  persons  were  engaged  in  unloading  giiano, 
when  one  of  their  number  called  upon  the  accused  to  come  and 
help  them.  This  he  refused  to  do,  and  he  cursed  at  the  crowd 
and  the;  cursed  him,  and  he  thereupon  threw  a  rock  striking 
the  deceased  on  the  head  and  causing  his  death  the  following 
day.  Evidence  was  admitted  concerning  a  difficulty  between  the 
deceased  and  the  prisoner  about  a  month  previously  when  the 
Utter  said  "be  would  fix"  the  deceased.  After  that  time  they 
had  not  been  on  friendly  tenns,  and  the  prisoner  had  com- 
plained to  his  employer  on  the  same  day  as  the  killing  that 
the  deceased  had  cursed  him.  The  evidence  showed  that  the 
rock  with  which  the  deceased  waa  struck  was  picked  up  by 
the  accused  between  the  house  and  barn  of  his  employer  and 
before  he  had  been  spoken  to  by  the  other  employes  there. 
After  the  accused  learned  that  death  had  resulted  from  his  act, 
h«  went  into  the  woods  and  remained  there  for  about  two  weeks 


ana  amu  assurea  tnat  ii  tie  came  oni  ne  woma  noE  i>e  moDoeo. 
He  then  surrendered  himself  to  the  sheriff.  He  denied  the 
threat  attributed  to  him  or  that  he  threatened  to  kill  the  de- 
ceased, and  claimed  that  he  had  picked  up  the  rock  because  he 
was  afraid  of  an  attack  from  the  deceased  who  had  threatened 
him.  One  of  the  witnesses  was  permitted  to  testi^  respecting 
the  accused  that  "he  was  a  little  fussy,"  and  that  his  character 
for  tmth  was  not  of  the  best. 

Bobert  D.  Oilmer,  attorney  general,  for  the  state. 

F.  S.  Spniill,  for  the  defendant. 

***  CLABK,  J.  The  appeal  shows  only  four  assignments 
of  error:  1.  That  the  court  refused  to  charge  the  jury  that, 
upon  the  whole  eyiderice,  they  could  not  conTict  the  prisoner 
of  murder  in  the  first  degree ;  2,  That  there  was  error  in  ad- 
mitting the  evidence  of  W.  J.  Johnson  as  to  the  difficulty  about 
the  bridle,  which  occurred  a  month  before  the  homicide;  3. 
For  that  the  court  charged  that  "on  the  other  hand,  if  the  evi- 
dence satisfies  you  beyond  a  reasonable  doubt  that  the  defend- 
ant did  willfully,  deliberately,  and  with  premeditation  kill  the 
deceased,  that  is,  at  the  time  he  threw  the  rock,  however  short 
a  time  beforehand  such  purpose  was  formed,  he,  the  said 
Benjamin  Foster,  intentionally,  deliberately,  and  with  premti'di- 
tation,  made  np  his  mind  to  take  the  life  of  Forney  Johnson, 
however  much  yon  may  incline  through  sympathy  to  find  a 
different  verdict,  you  must  return  a  verdict  of  murder  **•  ia 
the^first  degree";  4.  That  the  judge  did  not  charge  the  jury  as 
to  the  law  of  murder  in  the  second  degree,  but  that  the  whole 
of  the  charge  was  as  to  mnrder  in  the  first  degree.  The  pria- 
oner  complains  of  this,  and  says  that  it  was  prejudicial  to  bim 
and  his  defense.  The  learned  judge  who  tried  the  case  seenia 
to  recognize  the  force  of  this  objection,  and,  in  a  footnote  to 
the  case  on  appeal,  "in  justice  to  himself,"  he  gives  as  a  rea- 
son for  this  omission  that  the  prisoner's  counsel  had  admitted 
in  his  argument  to  the  jury  that  the  prisoner  was  guilty  ot 
murder  in  the  second  degree.  We  can  very  well  see  how  this 
admission  may  have  led  the  court  into  this  omission  to  charfr^ 
The  state  contends  that  it  was  no  error,  after  the  admission 
of  prisoner's  counsel ;  and  that  if  it  was  error  not  to  chai^ 
the  jury  on  the  law  of  murder  in  the  second  degree,  it  did 
not  and  could  not  have  prejudiced  the  prisoner's  defense  as  h* 
was  convicted  of  mnrder  in  the  first  degree. 
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We  see  no  error  in  admitting  the  evidence  of  W.  I.  Johnson 
as  to  the  trouble  between  the  prisoner  and  the  deceased  about 
the  bridle.  At  the  time  this  evidence  was  introduced,  tiiere  had 
been  no  admission  by  the  prisoner's  counsel  that  he  was  guilty 
of  murder  in  the  second  degree,  and,  as  murder  in  the  second 
degree  is  the  same  as  murder  at  common  law  (State  v.  Bhyne, 
124  N.  C.  847,  33  S.  E.  128),  it  was  competent  as  tending  to 
show  express  malice.  And  it  seems  that  it  might  have  been 
considered  as  some  evidence,  though  not  sufficient  of  itself, 
tending  to  show  premeditation  and  deliberation:  State  v. 
Thomas,  118  K  C.  1113,  24  S.  E.  431. 

We  cannot  sustain  the  prisoner's  first  exception  '^that  the 
jury  could  not  find  the  prisoner  guilty  of  murder  in  the  first 
degree,''  as  we  take  this  prayer  in  substance  to  be  the  same 
as  asking  the  court  to  instruct  the  jury  that  there  was  no 
evidence,  or  no  sufficient  evidence,  to  authorize  them  to  find 
a  verdict  of  murder  in  the  first  degree.  This  is  always  a  deli- 
cate •''^^  question  for  a  judge,  and  especially  so  in  the  trial 
of  a  capital  felony,  where  there  is  any  evidence  that  tends  to 
prove  the  guilt.  But  there  are  oases  where  the  judge  should 
assert  his  prerogative  and  so  declare  or  charge :  State  v.  Rhyne, 
124  N.  C.  847,  33  S.  E.  128;  State  v.  Miller,  112  N.  C.  886, 
17  S.  E.  167;  State  v.  Thomas,  118  K  C.  1113,  24  S.  E.  431; 
State  V.  Wilcox,  118  N.  C.  1131,  23  S.  E.  928;  State  v.  Gragg, 
122  N.  C.  1082,  30  S.  E.  306. 

But  in  this  case  we  have  the  evidence  of  W.  I.  Johnson  as 
to  the  difficulty  about  the  bridle,  in  which  the  witness  testified 
that  the  prisoner  said,  'TU  fix  you."  The  fact  testified  to 
by  himself  that  he  had  complained  to  Coppedge,  his  employer, 
that  evening  that  the  deceased  had  cursed  him  and  he  did  not 
like  it,  and  the  fact  that  he  picked  up  a  rock  with  which  The 
fatal  blow  was  given,  before  •  he  got  to  the  bam  where  the 
difficulty  occurred,  was  sufficient,  in  our  opinion,  to  carry  the 
issue  to  the  jury — ^while  it  does  not  appear  to  us  to  have  been 
very  strong  or  conclusive  evidence  to  show  that  the  prisoner 
had  deliberately  and  coolly  premeditated  the  killing  of  the 
deceased;  but  as  this  evidence  was  more  than  a  mere  scintilla 
(Wittkowsky  v.  Wasson,  71  N".  C.  451)  tending  to  prove  that  he 
had,  we  think  it  was  properly  submitted  to  the  jury. 

Tested  by  a  number  of  decisions  of  this  court,  practically 
all  of  them  made  under  the  statute  of  1893,  dividing  murder 
into  two  degrees,  we  are  not  able  to  say  that  that  part  of  the 
charge  of  the  court  objected  to  in  the  prisoner's  third  excep- 
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tion  is  legally  erToneoii&  Tn  State  v.  Thomas,  118  N.  C*  1113, 
24  S.  E.  431;  State  v.  Dowden,  118  N.  C.  1145,  24  S.  B.  722, 
and  in  every  case  where  the  matter  has  been  discussed,  this 
court  has  held  that  to  constitute  murder  in  the  first  degree 
there  must  have  been  deliberation  and  premeditation  on  the 
part  of  the  prisoner,  before  the  act  of  slaying.  But  the  statute 
fixed  no  time  for  such  deliberation  and  premeditation,  except 
that  it  must  be  before  the  fatal  blow,  and  this  court  has  not 
fixed  any,  though  it  is  said  in  Dowden's  case,  which  lays  down 
the  rule  stated  by  the  court  ^^  in  the  charge  to  the  jury  in 
this  case,  that  ''if  there  be  an  intent  to  kill  and  a  simultaneons 
killing,  then  there  is  no  premeditation.''  This  we  think  is  trae 
as  a  self-evident  proposition,  if  it  had  not  been  so  stated  by  the 
court.  It  therefore  follows  that  no  purpose  the  prisoner  had 
to  kill  the  deceased,  at  the  time  he  thxew  the  rock,  could  make 
him  guilty  of  murder  in  the  first  degree,  unless  he  had  delib- 
erately considered  the  matter  before  that  time,  and  formed  in 
his  heart  the  murderous  purpose.  If  he  had  done  this;,  he  is 
guilty  of  murder  in  the  first  degree ;  if  he  had  not,  he  is  only 
guilty  of  murder  in  the  second  degree. 

It  has  been  uniformly  held  by  this  court  that  if  the  purpose 
to  kill  was  formed  before  the  killing  took  place,  "no  matter 
for  how  short  a  time,''  it  would  be  within  the  power  of  the 
jury  to  find  him  guilty  of  murder  in  first  degree,  and  not  vio- 
late the  law  nor  their  oaths  as  jurors.  The  judge  wa<»  not 
guilty  of  error  when  he  followed  the  rule  so  often  prescribed, 
though  he  would  not  have  erred  if  he  called  the  attention  of 
the  jury  to  the  brevity  of  time,  if  they  found  that  the  intent 
was  not  formed  before  the  time  the  difficulty  occurred,  and  that 
the  intent  must  have  been  formed  before,  and  not  simulta- 
neously with  the  giving  of  the  fatal  blow. 

Many  of  the  other  states  of  the  Union  have  statutes  divid- 
ing murder  into  two  degrees,  similar  to  ours,  and  they  have 
undertaken  to  construe  them  as  we  have  ours.  In  State  v. 
Thomas,  118  N".  C.  1113,  24  S.  E.  431,  Mr.  Justice  Aveiy,  who 
wrote  the  opinion  of  the  court,  has  cited  and  quoted  from  many 
of  these  cases.  We  will  avail  ourselves  of  the  benefit  of  some 
of  these  quotations,  which  seem  to  have  been  adopted  by  this 
court,  as  they  have  been  quoted  with  approval  in  that  opinion. 
'To  say  that  murder  was  of  the  first  degree,  simply  because  it 
was  intended  at  the  moment  (said  Freeman  in  his  note  to  Whit- 
ford  V.  Commonwealth,  6  Band.  (Va.)  721,  18  Anu  Dec.  781), 
would  be  to  construe  the  words  'deliberate  and  premeditate* 


a 
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^'^  out  of  the  statute/'  'In  the  case  of  Nye  t.  People,  35 
Mich.  16,  (a  court  over  which  Chief  Justice  Cooley  was  presid- 
ing), it  is  said  to  be  a  perversion  of  terms  to  apply  the  term 
'deliberate'  to  any  act  which  is  done  on  a  sudden  impulse.** 
**This  intent  is  defined  by  others  as  a  steadfast  resolve  and  deep- 
rooted  purpose,  or  a  design  formed  after  carefully  considering 
the  consequences:  Atkinson  v.  State,  20  Tex.  522.**  "The  fixed 
resolve  to  kill :  People  v.  Forem,  25  Cal.  361.**  ''In  State  t. 
Curtis,  70  Mo.  594,  this  purpose  to  kill,  it  is  said,  must  be  made 
in  a  cool  state  of  the  blood.** 

We  have  cited  these  cases  from  other  states,  not  for  the 
purpose  of  showing  that  the  construction  put  upon  this  statute 
by  our  court  is  wrong,  but  for  the  purpose  of  showing  what 
we  think  to  be  the  meaning  of  what  we  have  said.  It  seems 
to  us  that  in  a  case  like  this,  where  there  is  so  little  evidence 
of  deliberate  and  premeditated  killing,  that  a  charge,  though 
not  erroneous,  is  not  complete  that  does  not  explain  to  the 
jury  what  is  meant  by  deliberation  and  premeditation;  that  it 
should  do  morel  than  state  to  the  jury  that  they  must  exist  be- 
fore the  killing,  but  that  it  does  not  matter  for  how  short  a 
time,  80  they  existed  before  the  fatal  blow  was  stricken. 

We  can  very  well  see  why  the  learned  jadge  did  not  charge 
the  jury  as  to  murder  in  the  second  degree,  for  the  reason,  as 
he  says,  that  the  prisoner*3  counsel  had  admitted  that  he  was 
guilty  of  murder  in  that  degree.  The  general  rule  is  that  ad- 
missions of  counsel,  made  on  the  trial  as  to  any  matter  of 
fact,  will  be  taken  to  be  true  unless  it  plainly  appears  to  the 
court  not  true.  Indeed,  it  is  said  in  State  v.  Hash,  34  N.  C. 
382,  55  Am.  Dec.  420,  that  it  can  never  be  error  for  the  court 
to  act  upon  such  admissions.  But  it  seems  to  us  that  the  rule 
is  too  strongly  stated  in  that  case,  and  that  it  would  be  the 
duty  of  the  judge  to  correct  an  admission  of  fact  if  it  plainly 
appeared  to  the  court  to  be  an  erroneous  admission.  It  woxdd 
certainly  be  the  duty  of  the  judge  to  correct  •''*  an  erroneous 
admission  as  to  the  law,  as  the  court  is  %ound  to  know  the 
law**:  State  v.  Austin,  70  N.  C.  624;  State  v.  Johnson,  23  N.  C. 
354,  35  Am.  Dec.  742.  And  we  think  the  same  rule  would  pre- 
vail where  it  plainly  api>eared  to  the  court  that  a  fact  admitted 
was  not  true. 

But  we  see  no  error  of  fact  or  law  in  this  admission,  and 
no  error  in  the  court*s  acting  upon  it  as  true.  If  there  was 
error,  it  was  not  in  the  fact  that  the  court  accepted  this  admi»* 
•ion  as  true,  but  the  fact  that  it  resulted  in  the  eourt*B  failing 
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to  charge  the  jury  as  to  murder  in  the  second  degree.    It  is 
contended  on  behalf  of  the  state  that  it  conld  not  hATe  done 
thisy  as  the  prisoner  was  conTicted  of  murder  in  the  first  de- 
gree.   This  argument  does  not  appeal  to  onr  jndgmen^  for 
if  the  prisoner  had  been  convicted  of  mnrd^  in  the  second 
degree,  of  which  it  was  admitted  he  was  guilty,  of  course  it 
could  have  done  him  no  harm  to  fail  to  charge  on  the  second 
degree.     So,  we  derive  no  aid  from  the  fact  that  he  was  con- 
victed in  the  first  degree.     Still,  it  may  have  been  preju^- 
cial  to  the  prisoner  not  to  charge  the  jury  as  to  the  law  of 
murder  in  the  second  degree,  as  the  charge  was  not  as  com- 
plete as  we  think  it  should  have  been  on  the  first  degree.    If 
the  court  had  charged  the  jury  upon  murder  in  the  second 
degree,  they  would  have  had  both  degrees  of  the  crime  of  mur- 
der brought  directly  to  their  attention,  in  contrast  the  one  with 
the  other,  and  the  distinctions  pointed  out.    They  would  have 
been  told  in  direct  and  distinct  terms  that  the  prisoner  could 
be  convicted  of  murder  onljr  in  the  second  degree  for  what 
he  did  by  throwing  the  rock,  even  if  it  was  thrown  for  the 
purpose  of  killing  the  deceased,  unless  this  purpose  had  been 
deliberately  formed  upon  due  consideration  of  the  consequences 
of  his  act.    For  this  reason,  the  fact  that  the  court  did  not 
charge  upon  the  second  degree  of  murder  may  have  been  preju- 
dicial to  the  prisoner;  and  if  it  was,  it  was  because  such  diarge 
might  have  supplied  a  lack  of  fullness  in  the  ^"^^  charge  on  the 
first  degree.    If  it  had  been  clearly  explained  to  the  jury  what 
constituted  murder  in  the  second  degree  (of  which,  through  his 
counsel,  he  had  admitted  himself  to  be  guilty),  it  may  be  that 
the  jury  would  have  coincided  in  that  view.    But  in  the  absence 
of  instruetion  as  to  that  offense,  with  only  the  isaue  of  murder 
in  the  first  degree  placed  before  them,  with  instructions  only  as 
to  that  offense,  with  evidence  of  the  homicide,  it  may  well  be 
that  the  jury  held  against  the  prisoner  that  he  was  guilty  sim- 
ply because  not  informed  as  to  the  constituent  elements  of  the 
lesser  offense.    It  is  true  that  where  the  trial  judge  fails  to 
charge  upon  a  point  in  the  case,  it  is  not  reviewaUe  error,  un- 
less he  was  asked  to  do  so,  or  the  matter  was  called  to  his  atten- 
tion in  some  proper  manner.    But  the  rule  is  different  where 
the  judge  charges  erroneously;  he  is  then  reviewable  if  ezcq[>- 
tion  is  taken  within  the  prescribed  time,  as  was  done  here.    The 
reason  of  the  difference  is  that^  in  the  first  case,  it  wae  prob- 
ably an  inadvertence,  and  the  presumption  is  tibat  he  would 
have  ohaxged  correctly  if  his  attention  had  been  called  to  the 


undertakes  to  charge  the  law,  he  muBt  charge  it  correctly,  ot 
he  ifl  renewable:  State  v.  Aastin,  79  N.  C.  624;  Barton  t.  WU- 
loington  etc.  R.  B.  Co.,  84  N.  G.  192;  State  t.  Johnson,  23  K.  a 
S54,  35  Am.  Dec.  743. 

When  the  jndge  charged  the  jury  it  had  been  admitted  bj 
oonnBel  that  the  prisoner  was  giulty  of  mnrder  in  the  second 
degree,  and  the  court  had  accepted  this  admission  as  true,  and 
proceeded  to  charge  the  jnr;  upon  the  asenmption  of  the  cor- 
jectnesa  of  that  admission.  This  being  so,  the  whole  case  de- 
pended upon  the  first  count  as  to  whether  it  was  murder  in 
the  first  degree;  and  this  depended  upon  the  evid^ice  showing 
or  tending  to  show  that  the  killing  had  been  done  with  delibera- 
tion and  premeditation,  as  heretofore  explained  in  this  opinion. 
The  evidence  shows  that  on  the  next  morning  •*■•  after  th« 
difficnlty  at  the  barn,  when  the  prisoner  had  reason  to  beliere 
the  deceased  was  dead,  he  dodged  into  the  woods,  where  he  re- 
mained aboat  two  weeks  ^and  his  honor  in  charging  the  jury  said: 
"The  state  fnrther  contends  that  the  defendant's  admission 
that  as  soon  as  he  thought  the  deceased  had  died,  he  at  once 
threw  down  his  ax  and  fied,  is  another  circumatance  to  be  con- 
sidered by  yon  as  tending  to  satisfy  yon  ot  defendant's  gnilL 
The  Sight  of  a  person  immediately  after  the  oommiseion  of  • 
crime  with  which  he  was  charged  is  a  circnmBtance  in  establish- 
ing his  goilt,  not  sufficient  in  itself  to  establish  it,  bat  a  circnm- 
ttance  to  be  considered  by  the  jury  in  determining  the  probabili- 
ties  for  or  against  him.  The  weight  to  be  attached  to  this  cir- 
cumstance is  a  matter  for  the  jury  to  determine  in  connection 
with  all  the  facts  in  the  case."  Such  evidence  is  competent 
and  often  consideTed  material,  where  a  crime  has  been  com- 
mitted and  the  party  who  committed  it  is  not  certainly  known, 
to  prove  that  a  party  suspected  or  charged  with  its  commission 
has  fled  the  country,  and  especially  where  there  is  a  dispnt* 
or  doubt  BB  to  the  identity  as  to  the  perpetrator  of  the  crime. 
In  this  case  there  were  a  number  of  eye-witnesses  to  the  fact, 
and,  besides,  the  prisoner't  counsel  had  admitted  the  kilUng 
and  that  the  prisoner  was  gnilty  of  murder  in  the  second  de- 
gree. This  being  so,  we  are  entirely  unable  to  see  why  the  at- 
tention of  the  jory  should  have  been  specially  called  to  the 
prisoner's  flight  in  the  charge  of  the  court,  and  told  that  this 
was  a  circumstance  that  they  must  consider  in  connection  with 
the  other  evidence  in  making  up  their  Tcrdict.  We  entirely  fail 
to  see  how  it  riiows  or  tended  to  prove  deliberation  and  pre- 
Bteditation  on  the  part  of  the  priioner,  and  that  wm  the  onlj 
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matter  the  jury  had  to  consider,  as  it  had  been  admitted  that 
the  prisoner  was  guilty  of  murder  in  the  second  degree. 

Aa  the  prisoner  had  gone  upon  the  witness-stand  in  his  own 
behalf,  it  was  competent  to  prove  his  general  character  for  •^ 
truth.  But  the  witness  testified  that  he  had  the  reputation  of 
being  "a  little  f ussy.^'  This  cTidence  was  incompetent,  as  the 
prisoner  had  not  put  his  character  in  evidence:  State  v.  Tray- 
lor,  121  N.  C.  674,  28  S.  E.  493.  It  was  not  objected  to,  and 
there  was  no  error  in  the  court^s  admitting  it,  but  it  is  here 
mentioned  because  the  case  goes  back  for  a  new  trial.  Under 
our  social  structure  and  the  racial  conditions  which  prevail 
here,  it  is  sometimes  difficult  to  prevent  these  things  from 
having  an  influence  upon  the  minds  of  good  men  in  the  trial 
•of  a  negro  for  killing  a  white  man;  and  this  being  so,  we  think 
it  was  at  least  unfortunate  for  the  prisoner  that  the  court  said 
near  the  close  of  the  charge  that  if  the  jury  found  from  the 
evidence  that  the  prisoner  killed  the  deceased  willfully,  delib- 
erately, and  with  premeditation,  they  must  find  a  verdict  for 
murder  in  the  first  degree,  'Tiowever  much  you  may  incline 
through  sympathy  to  find  a  different  verdict.''  We  do  not 
say  that  this  charge  is  incorrect  as  a  proposition  of  law.  The 
jury  should  find  their  verdict  according  to  their  convictions, 
founded  upon  the  evidence,  whatever  that  might  be,  without 
sympathy  for  the  prisoner  or  anyone  else.  We  only  mention 
this  as  a  circumstance  in  the  course  of  the  trial  that  may  have 
prejudiced  the  prisoner's  cause,  and  not  as  an  error  in  the 
court.  We  know  that  it  was  not  intended  by  the  court  to  prejn- 
dice  his  cause  before  the  jury;  but  for  the  errors  pointed  out 
in  this  opinion,  we  think  the  prisoner  shoxdd  have  a  new  trial. 


Evidence  of  Threats  In  prosecutions  for  murder  !s  considered  lo 
the  monographic  note  to  State  v.  Nelson,  ante,  p.  692. 

Homicide— PremeditatioiL — ^To  constitute  the  killin^ir  of  a  hnman 
being  murder  in  the  first  degree,  there  must  be  a  specific  intent  to 
kill  formed  in  the  mind  of  the  slayer  before  the  killing  is  done. 
However,  it  is  not  necessary  that  the  intent  be  formed  for  any 
particular  length  of  time,  as  it  may  be  formed  and  deliberately  exe- 
cuted in  a  very  brief  space  of  time:  King  v.  State,  68  Ark.  57Z  82 
Am.  St.  Rep.  307,  60  S,  W.  051;  Perugl  v.  State,  104  Wis.  230,  80 
N.  W.  593,  76  Am.  St.  Rep.  865,  and  cases  cited  In  the  cross-reference 
note  thereto.  The  intention  to  kill  and  the  act  of  kUllng  may  be 
as  Instantaneous  as  successive  thoughts  of  the  mind:  See  the  mono- 
graphic note  to  Whiteford  v.  Commonwealth,  18  Am.  Dee.  78iL 
Evidence  of  any  fact  constituting  preparation  f<Hr  the  act  is  relevant 
as  showing  premeditation:  State  v.  Doherty,  72  Yt  881«  82  Am.  St 
Rep.  051,  48  Atl.  658. 

Evidence.— The  Slight  of  an  accused  as  evidence  of  his  guilt  Is 
considered  in  Smith  v.  States  106  Qa.  673,  71  Am.  St  Bep.  286^  tf 
&  B.  851. 


STATE  Y.  FEANK. 
1130  N.  a  724,  41  S.  B.  786.] 
PDDDLBR.  WHO  IS  NOT.— One  who  travelB  from  hooM  to 
house  on  foot  exbibltlns  samples  of  goods  and  taking  orders,  wlilcii 
be  sends  to  his  principals  In  another  state,  who  ship  them  to  blm, 
whereupon  he  again  travels  on  foot  delivering  such  goods,  la  not 
a  peddler,    (p.  8880 

Robert  D.  Gilmar,  attom^  general,  for  the  state. 

Wolcott,  Wolcott  &  Gage,  for  the  defendant 

"**  CLARE,  J.  Laws  1901,  chapter  9,  section  54,  ptovaes: 
"Any  person  who  shall  carry  from  place  to  place  any  goods, 
wares,  or  merchandise,  and  offers  to  sell  or  barter  the  eam^ 
shall  be  deemed  to  be  a  peddler,  and  shall  pay  a  license  tas." 
Section  103  makes  it  indictable  to  peddle  without  license,  and 
the  defendant  is  indicted  therefor.  The  special  verdict  finds  in 
substance  that  the  defendant,  not  having  such  license,  traveled 
from  house  to  house  on  foot,  exhibiting  samples  of  goods; 
that  he  took  orders  for  the  goods  and  sent  them  to  his  prin- 
cipal iu  KorfoUc,  Virginia,  who  shipped  the  goods  to  defendant 
at  Edenton,  who,  traveling  around  on  foot,  delivered  said 
goods,  not  using  a  wagon,  cart,  or  buggy  either  in  exhibiting 
samples  or  delivering  the  goods." 

The  defendant  places  stress  upon  the  foUowing  provision 
in  said  section  Si:  "Any  person  canying  a  wagon,  cart,  or 
buggy  for  the  purpose  of  exhibiting  or  delivering  any  wares 
or  merchandise  shall  be  coneidered  a  peddler."  A  peddler  la 
**"  primarily  one  who  travels  on  foot  and  the  above  words 
were  used  not  to  restrict  the  signification,  but  to  extend  it  to 
the  additional  class  who  sold  the  goods  they  carried  around  in 
cart,  wagon,  or  buggy,  and  not  on  foot. 

In  State  t.  Lee,  113  N.  C.  681,  37  Am.  St.  Rep.  649,  18 
8.  E.  713,  it  was  held,  citing  the  standard  dictionaries;  that  a 
peddler  is  one  who  sells  and  delivers  the  identical  goods  he  car* 
ries  about  with  him.  This  was  recognized  as  authority  in  State 
■T.  Gibbs,  116  N".  C.  700,  20  S.  E.  178,  and  Wrought  Iron  Range 
Co.  T.  Carver,  118  N.  C.  328,  24  S.  E.  352.  In  the  latter  case, 
at  page  334  of  118  N.  C.  and  page  353  of  24  S.  E.,  the  court 
noted  that  there  had  been  added  to  the  statute  the  words : 
"Any  person  carrying  a  wagon,  cart,  or  buggy  for  the  purpose 
«1  ezMbiting  or  delivering  any  wares  or  merchandise  shall  be 
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considered  a  peddler.**  In  State  v.  Franks,  127  N.  C.  510,  37 
S.  E.  70,  the  defendant  came  within  the  very  terms  of  the 
decision  in  Wrought  Iran  Bange  Co.  t.  Garrer,  118  N.  C.  328. 
24  S.  E.  352,  and  that  decision  was  reaffirmed.  The  present 
case  differs  from  that,  in  that  the  exhibit  of  the  samples  and 
the  delivery  of  the  goods  were  made  on  foot.  On  the  special 
Terdict  the  court  properly  adjudged  the  defendant  not  guilty. 

To  review  the  decisions:  A  peddler  is  primarily  one  who 
travels  around  on  foot  selling  or  bartering  the  identical  goods 
he  carries:  State  v.  Lee,  113  N.  C.  681,  37  Am.  St  Bep.  649, 
18  S.  E.  713,  and  State  v.  Qibbs,  115  N.  C.  700,  20  S.  K  172. 
The  act  extends  the  word  ''peddler''  to  embrace  one  selling  and 
bartering  the  identical  goods  when  he  uses  a  wagon,  cart  or 
buggy,  and  further  extended  the  word  to  embrace  thoae  using 
such  cart,  wagon,  or  buggy  to  exhibit  or  deliver  the  goods: 
Wrought  Iron  Bange  Co.  v.  Carver,  118  N.  C.  328,  24  S.  E. 
362,  and  State  v.  Franks,  127  N.  C.  610,  37  S.  B.  70.  But 
here  the  defendant  did  not  use  a  wagon,  cart,  or  buggy  to  ex- 
hibit or  deliver  the  goods,  nor  does  the  defendant  come  under 
the  primary  meaning  of  the  word  by  selling  or  bartering  the 
identical  goods.  It  may  be  that  the  defendant  has  purposely 
evaded  the  law.  He  has  evidently  carefully  studied  the  statute 
and  has  avoided  coming  within  the  prohibition  against  ''ped- 
dling without  license." 

'^^^  It  may  be  a  hardship  that  merchants  on  this  side  of  the 
state  line,  who  pay  their  full  share  of  taxes,  shall  thus  have 
the  competition  of  a  Norfolk  house,  which  sends  its  agent  out 
on  foot  to  sell  by  sample,  and  to  whom  the  goods  are  shipped, 
and  by  said  agent  delivered  on  foot.  If  so,  the  remedy  is  in 
the  law-making  body  changing  the  statute  to  fit  such  cases. 
As  it  is  now  worded,  the  defendant  is  not  within  the  definition 
of  a  peddler,  nor  subject  to  the  tax  for  carrying  on  that  hndr  ^ 
ness,  for  reasons  given  above* 

No  error. 


A  Peddler  !s  an  Itinerant  vender  of  goods  who  sells  and  dellTen 
the  Identical  goods  lie  carriers  with  him.  One  who  sells  by  sample, 
taking  orders  for  goods  to  be  delivered  tho^fter,  and  to  be  paid 
for  upon  subsequent  delivery,  is  not  a  peddler:  State  v.  Lee,  113 
N.  0.  681,  37  AoL  St  Rep.  640,  IS  8.  B.  713.  See,  also.  State  v. 
Parsons,  124  Mo.  486,  46  Am.  St  Rep.  457,  27  8.  W.  1102;  Bnunons 
V.  Lewlstown,  132  IlL  380,  22  Am.  St  Rep.  540,  24  N.  B.  68;  I>avefi- 
port  V.  Rice,  75  Iowa,  74,  9  Am.  St  Ret>.  454,  89  N.  W.  191;  State 
Y.  Bmert  108  Mo.  241,  23  Am.  St  Rep.  874,  15  &  W.  81;  Oommon- 
wealth  V.  Gardner,  183  Pa.  St  284,  19  Am.  St  Rep.  645^  19  AtL  60a 
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WATBRS— flUIlFAGB— WHAT  ABB.— Water  coUected  In  • 
pond  or  basin  from  rtln  falling  upon  surrounding  hlghlandi;  bar- 
ing no  natural  onUet  except  through  evaporation  or  percolation,  and 
■t  tlmea  eittiretj  dliappearlng  from  Bucb  cauie,  la  anrtaco  water,  (p. 
888.) 

WATBRS-8URPA0D-RIGHT  TO  ARTIPICIALLT  DRAIN. 
Land  containing  a  pond  of  anrface  water,  wltbout  an  ontlet,  cannot 
be  drained  br  meaoB  of  an  arUflclal  ditch  on  the  lands  of  a  lower 
proprietor,  to  his  Injnry,  without  liability  In  damages,    (pp.  890, 891.) 

WATERS,  SDRPACB— RIGHT  TO  DRAIN.— An  upper  pro- 
prietor has  no  right,  b;  artificial  drains,  to  collect  surface  water 
and  thereby  cast  or  throw  ft  upon  a  lower  proiwletor,  to  hia  ln]ur7> 
(p.  891.) 

Glaze  ft  Herbert  md  Izlar  Brothers,  for  tbe  appellant. 

Bayeor  ft  Snmmeis  and  J.  B.  UcLaochlin,  for  the  appellee. 

**  JONES,  J.  This  ie  an  appeal  from  an  order  of  nonsuit 
in  an  action  for  damages,  and  to  abate  a  nuisance  alleged  to 
remit  from  defendants  draining  a  pond  of  water  vhich  other- 
vise  had  no  ontlet  from  th^  lands  onto  the  lands  of  plaintifTs, 
hj  mama  of  a  ditch  cat  by  them,  thereby  overflowing  and 
■obbing  about  four  acres  of  plaintiffs'  land,  and  rendering  it 
nnfit  for  agricultural  purposes,  and  thereby  also  causing  im- 
pure water  to  percolate  into  plaintiff*  well,  and  rendering  it 
unfit  for  drinking  purposes,  and  thereby  a^  causing  malaria 
about  plaintiffs'  dwelling,  to  the  injury  of  her  health  and  that 
of  her  family.  The  answer,  besides  a  general  denial,  seta  up 
a  preacriptive  right  to  so  drain  onto  plaintifFs'  land.    The  dr- 
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cuit  oonrt  in  granting  the  nonsuit  held  that  the  water  in  ques^ 
tion  was  mere  surface  water^  that  defendants  conld  deal  with 
it  as  a  common  enemy  and  drain  it  by  ditch  onto  the  plaintiffs^ 
land,  that  any  injury  resulting  therefrom  was  damnum  absque 
injuria,  and  that  the  case  was  governed  by  the  doctrine  an- 
noimced  in  Edwards  v.  Charlotte  etc.  B.  B.  Co.,  39  S.  C.  472, 
39  Am.  St.  Bep.  746,.  18  S.  E.  58 ,  and  Baltzeger  y.  Carolina 
etc.  By.  Co.,  54  S.  C.  242,  71  Am.  St.  Bep.  789,  32  S.  E.  358. 

The  exceptions  raise  practically  two  questions:  1.  Whether 
the  water  complained  of  is  surface  water;  2.  ^^  Whether  an 
upper  proprietor  has  the  right  by  artificial  drains  to  collect 
surface  water  and  thereby  cast  or  throw  it  upon  a  lower  pro* 
prietor  to  his  injury. 

We  agree  with  the  circuit  court  that  the  water  in  question 
was  mere  surface  water.  The  complaint  described  the  water 
as  drained  from  ''a  large  open  pond,  basin,  or  sink,  commonly 
called  a  sayanna,  which  is  naturally  and  completely  surrounded 
by  high  hills,  and  which  for  the  greater  part  of  the  time,  and 
especially  during  rainy  seasons,  collected  and  held  large  quan- 
tities of  water,  which  was  naturally  safely  kept  and  held  in 
said  basin,  sink  or  sayanna  by  means  of  the  surrounding  high 
lands  and  hills;  and  that  before  the  grievances  hereinafter 
complained  of  and  mentioned,  the  waters  from  said  pond,  basin 
or  savanna  did  not,  and  could  not,  reach  or  in  any  way  affect  the 
said  lands  of  plaintiff,  etc.**  The  evidence  showed  that  the 
only  source  of  supply  to  this  pond  or  basin  was  rain  falling 
upon  the  surrounding  high  lands,  which  drained  over  the  sur- 
face thereof  and  accumulated  in  the  said  basin,  from  which  it 
had  no  outlet  except  by  evaporation  or  percolation,  until  the 
cutting  of  the  ditch  complained  of;  that  said  pond  was  not 
permanent — ^that  it  was  dry  at  times;  that  one  year  it  was 
planted  to  cotton,  and  that  it  was  usually  planted  to  rice.  Such 
water  is  nothing  more  than  mere  surface  drainage  over  the 
surface  of  the  surrounding  lands  sloping  to  the  basin,  occasioned 
by  rains,  and  does  not  possess  the  essential  characteristics  of 
a  watercourse,  viz.,  a  stream  of  water  usually  flowing  in  a 
definite  channel.  In  a  note  to  Cairo  etc.  B.  B.  Co.  v.  Brevoort, 
62  Fed.  129,  25  L.  B.  A.  527,  the  learned  annotator,  after  col- 
lecting many  cases  on  the  subject,  says:  'Trom  all  the  cases 
and  definitions  it  would  seem  that  surface  water  is  water  on 
the  surface  of  the  groimd,  the  source  of  which  is  so  temporaiy 
or  limited  as  not  to  be  able  to  maintain  for  any  considerable 
time  a  stream  or  body  of  water  having  a  well-defined  and  sub- 


Bound  R.  E.  Co.,  61  S.  C.  548,  39  S.  E.  768,  the  court  quoted 
with  approval  the  following  definition  **  from  24  Encyclo- 
pedia of  Law,  896 :  "Surface  waters  are  waters  of  a  casual  aud 
vagrant  character,  which  ooze  through  the  soil,  or  diffuse  or 
squander  themselves  over  the  surface,  following  no  definite 
course.  They  are  waters  which,  though  customarily  and  nat- 
urally flowing  in  a  known  direction  and  course,  have  never- 
theless no  banks  or  channels  in  the  soil,  and  include  waters 
which  are  difFnsed  over  the  surface  of  the  ground,  and  are  de- 
rived  from  rains  and  melting  snows,  occasional  outbursts  of 
water,  which  at  times  of  freshet  or  melting  of  snows  descend 
from  the  mountains  and  inundate  the  country;  and  the  moist- 
ure of  the  wet,  spongy,  springy  or  boggy  ground."  Tinder  this 
definition  there  can  be  no  doubt  that  the  water  which  supplied 
the  basin  or  pond  was  surface  water  only,  and  we  think  that 
such  water  would  not  lose  its  character  as  such  simply  because 
the  water  remained  ponded  in  the  basin  for  a  time  until  it  dis- 
appeared through  evaporation  or  percolation,  leaving  the  bot- 
tom of  the  basin  either  dry  or  in  a  boggy  or  marshy  condition. 
We  do  not  agree  with  the  circuit  court,  however,  in  the  view 
taken  as  to  ihe  second  question  stated  above.  There  being 
some  evidence  tending  to  show  that  plaintiff  had  sustained  in- 
jury as  alleged  by  the  draining  of  said  water  by  an  artificial 
channel  constructed  by  defendants,  which  cast  the  water  onto 
plaintiffs'  lands,  where  it  would  not  have  otherwise  gone,  the 
case  ought  to  have  been  submitted  to  the  jury.  It  is  clearly 
settled  by  the  decisions  of  this  court  that  the  common-law  rule 
as  to  surface  water  prevails  in  this  state :  Edwards  v.  Charlotte 
R.  B.  Co.,  39  S.  C.  475,  39  Am.  St.  Rep.  746,  18  S.  E.  68; 
Baltzpfrer  v.  Carolina  etc.  Ry.  Co.,  54  S.  C.  245,  71  Am.  St. 
Eep.  789,  38  S.  E.  358;  Lawton  v.  South  Bound  R.  R.  Co., 
61  S.  C.  548,  39  S.  E.  758.  In  the  case  first  cited,  the  court, 
■picking  by  Chief  Justice  Melver,  said:  "Under  the  common- 
law  rule,  surface  water  is  regarded  as  a  common  enemy,  and 
every  lauded  proprietor  has  the  right  to  take  any  measures 
upc'-sary  to  the  protection  of  his  own  property  from  its  rav- 
ages, even  if  in  doing  so  he  throws  it  back  upon  a  coterminous 
proprietor  to  his  damage,  which  the  law  regards  as  a  case  of 
damnum  absque  injuria,  and  affords  no  cause  of  action." 
**  Under  the  civil  law,  by  reason  of  the  location,  the  upper 
estate  has  an  easement  or  servitude  in  the  lower  estate  for  the 
natural  flow  of  surface  water  from  the  former  to  the  latter. 
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80  that  the  owner  of  the  lower  or  seryient  estate  cannot  law« 
fully  obBtruct  such  flow.  On  the  other  hand^  the  common  law 
does  not  recognize  any  such  easement  or  servitude,  and  in  ?iew 
of  the  owner's  dominion  over  his  property,  permits  the  pro- 
prietor of  land  to  protect  his  property  from  the  invasion  of 
surface  water.  Under  this  principle  of  the  common  law,  the 
three  cases  cited  above  were  decided,  each  case  involving  tiie 
question  whether  a  proprietor  of  land  may  not  lawfully  refuse 
to  receive  surface  water  upon  his  premises  by  embankment 
against.  We  deal  now  with  a  different  question.  In  the  case 
of  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am.  Eep,  519,  the 
court  said:  ''There  is  a  manifest  distinction  between  casting 
water  upon  another's  land  and  preventing  the  flow  of  surface 
water  upon  your  own.''  In  that  case  the  court  recognized  the 
principle  that  'H;he  owner  of  wet  and  spongy  land  cannot  by 
drains  or  other  artificial  means  collect  surface  water  into  dian- 
nels,  and  discharge  it  upon  the  land  of  his  neighbor  to  his  in- 
jury," saying  further:  'This  is  alike  the  ruling  of  the  cinl 
and  common  law."  In  the  cases  cited,  the  court,  enforcing 
the  common-law  rule,  held  that  no  action  would  lie  for  cutting 
off  the  flow  of  surface  water,  even  though  Injury  was  in- 
cidentally done  to  another.  In  Massachusetts,  where  the  rule 
of  the  common  law  is  enforced,  the  same  distinction  is  recog- 
nized ;  for  in  the  case  of  Bathke  v.  Gardner,  134  Mass.  14,  the 
court  said :  ''But  there  is  a  well-settled  distinction  that,  although 
a  man  may  make  any  fit  use  of  his  own  land  which  he  deems 
best,  and  will  not  be  responsible  for  any  damages  caused  by 
the  natural  flow  of  the  surface  water  incident  thereto,  yet  he 
has  not  the  right  to  collect  the  surface  water  on  his  own  land 
into  a  ditch,  culvert  or  other  artificial  channel  and  discharge 
it  upon  the  lower  land  to  its  injury."  In  24  Encyclopedia  of 
Law,  928,  it  is  stated:  ^'Nor  can  the  owner  of  the  upper  land 
collect  the  waters  of  his  estate  into  a  ditch  or  drain  and  dis- 
charge ^'  it  in  a  volume  on  the  lower  land  to  its  injury.  It  is 
no  defense  to  an  action  for  wrongfully  discharging  surface 
water  on  the  plaintiff's  lands  that  the  plaintiff  might,  by  tak- 
ing steps  to  protect  his  land,  have  avoided  or  prevented  the 
damage.  The  rule  that  one  owner  of  land  who  collects  water 
in  a  body  and  casts  it  upon  the  lower  premises  to  their  injury 
is  responsible  in  damages  is  followed  alike  in  the  states  which 
have  adopted  the  common  law,  as  well  as  those  which  have 
adopted  the  rule  of  the  civil  law."  The  author  cites  many 
cases,  and  in  so  far  as  we  have  been  able  to  examine  the  died 
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cases^  ihey  eupport  the  text    In  an  elaborate  note  to  Oray 
▼.  McWilUama,  98  Gal.  157,  35  Am.  St.  Bep.  163,  32  Pac.  976, 
21  L.  R  A.  593,  the  learned  annotator  showa  that  'Hhe  great 
majority  of  the  courts,  whether  inclined  to  follow  the  civil 
law  or  the  so-called  common  law,  unite  in  holding  that  what* 
ever  else  may  be  done  with  surface  water,  the  proprietor  whose 
land  it  has  reached  cannot  divert  it  from  its  natural  course 
and  cast  it  in  a  body  on  an  adjoining  proprietor.^    See  the 
following  cases  from  states  which  have  adopted  the  common- 
law  rule:  Adams  v.  Walker,  34  Conn«  466,  91  Am.  Dec.  742; 
Pye  V.  City  of  Mankato,  36  Minn.  373,  1  Am.  St.  Bep.  671,  31 
N.  W.  863;  Davis  v.  City  of  Crawfordville,  119  Ind.  1,  12  Am. 
St.  Bep.  361,  21  N.  E.  449;  Bychlicki  v.  City  of  St  Louis,  98 
Mo.  497,  14  Am.  St.  Bep.  651,  11  S.  W.  1001;  Pettigrew  v. 
Evansville,  25  Wis.  223,  3  Am.  Bep.  50.    See,  also,  Angell  on 
Watercourses,  7th  ed.,  133,  and  cases  collected  in  4  Sharswood 
&  Bndd's  Leading  Cases  in  Law  of  Beal  Property,  340.    In  a  re* 
cent  case  from  Wisconsin  (Schuster  v.  Albrecht,  98  Wis.  241,  67 
Am.  St.  Bep.  804,  73  N.  W.  990),  the  court  held  that  the 
owner  of  land  on  which  there  is  a  pond  of  surface  water  cannot 
lawfully  conduct  it  by  an  artificial  channel  to  a  point  where  it 
would  inevitably  permeate  the  surrounding  soil  and  percolate 
through  the  same  into  and  permanently  injure  his  neighbor's 
land.     The  rule  announced,  we  think,  is  reasonable.     When 
one  having  the  right  to  cut  off  surface  water  from  his  land 
nevertheless   permits  such  water  to  collect  in  a  natural  basin 
on  his  land,  he  has  an  absolute  right  of  property  in  such  water 
and  may  use  it  exclusively  as  his  own.    **  His  dominion  over 
such  water  is  as  great  as  his  dominion  over  the  realty  upon 
which  it  rests  and  of  which  it  is  a  part.    He  can  no  more  cast 
such  water  by  artificial  means  injuriously  upon  his  neighbor 
than  he  could  cast  the  mud  or  soil  upon  his  neighbor's  prem- 
ises..    In  either  case,  he  would  violate  the  neighbor's  right  of 
dominion  over  his  own  property.     The  absolute  right  of  the 
lower  proprietor  to  embank  against  the  flow  of  surface  water 
and  thereby  cause  it  to  rest  upon  the  upper  proprietor's  land 
is  wholly  irreconcilable  with  the  claimed  right  of  the  upper 
proprietor  by  artificial  means  to  collect  and  cast  such  water 
upon  the  lower  proprietor.    It  is  a  maxim  of  the  common  law, 
''Sic  utere,  etc./'  that  everyone  must  so  exerdse  his  legal  right 
as  not  necessarily  to  injure  another  in  the  exercise  of  his  legal 
right    If,  therefore,  the  upper  proprietor  has  no  easement  to 
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drain  surface  water  upon  the  lower  proprietor  either  by  natural 
or  artificial  means^  and  the  lower  proprietor  has  the  legal  right 
to  cast  it  back  upon  the  tipper  proprietor,  it  would  seem  un- 
reasonable to  hold  that  the  upper  proprietor  may  nevertheless 
lawfully  collect  such  water  in  artificial  channels  and  throw  it 
upon  the  lower  proprietor.  The  upper  proprietor  may  acquire 
the  right  to  drain  surface  water  onto  his  neighbor's  land 
through  artificial  channels  by  prescription.  This,  of  course, 
involves  a  right  of  action  to  prevent  such  prescriptive  right 

The  testimony  in  this  case  was  to  the  effect  that  the  pond 
of  water  was  wholly  upon  the  land  of  the  defendant  Zeigler; 
that  in  1873  John  Brandenburg,  a  former  owner,  partially 
drained  this  pond  by  a  ditch  of  small  depth  over  his  land  to 
the  land  of  defendant  Charlotte  Buyck,  then  owned  by  R.  E. 
Clark;  that  about  1886  Clark  extended  this  ditch  some  dis- 
tance across  his  land;  that  about  1894  the  defendants  Zeigler 
and  Buyck  deepened  this  ditch  so  as  to  completely  drain  the 
pond;  that  the  ditch  ended  on  Buyck's  land,  four  hundred  and 
twenty-eight  yards  from  plaintiff's  land,  but  that  the  water 
flowing  from  the  ditch  made  a  gully  down  the  slope  through 
which  ***  it  flowed  onto  plaintiff's  land  below,  and  there  was 
evidence  tending  to  show  that  plaintiff  was  thereby  injured. 

It  was  improper  to  nonsuit.  The  judgment  of  the  circmt 
court  is,  therefore,  reversed  and  the  case  remanded  for  a  new 
triaL 


In  the  Case  of  Cain  v.  South  Bound  R.  R.  Co.,  92  8.  C.  25,  39  S. 
E.  792,  it  appeared  that  the  railroad  ri^ht  of  way  of  the  defendant 
passed  through  a  depression  in  the  land  wherein  the  surface  water 
from  rainfall  was  wont  to  accumulate,  and  was  accustomed  to 
stand  until  it  disappeared  by  absorption  and  evaporation,  it  havlDg 
no  other  natural  outlet  The  defendant  constructed  a  waste  pipe 
and  drain  across  its  roadbed,  causing  such  water  to  discharge  itself 
upon  the  land  of  the  plaintilT  in  great  quantities,  to  the  immense 
injury  to  his  land  and  crops.  He  sued  to  recover  such  injury,  and 
the  supreme  court,  in  deciding  the  question,  said:  "Conceding  tbat 
the  water  which  defendant  caused  to  flow  upon  plaintifTs  land  was 
surface  water,  it  was  an  actionable  injury  for  the  defendant  to  col- 
lect such  water  in  an  artificial  channel  and  cast  it  onto  plaindlTs 
land  in  concentrated  flow.  This  subject  has  been  recently  consid- 
ered in  the  case  of  Brandenberg  v.  Zeigler,  62  S.  S.  18,  ante,  p.  887. 
S9  S.  B.  790,  and  the  rule  as  therein  stated  should  govern  this  case." 

Surface  Water  is  regarded  as  a  common  enemy,  against  whidi 
anyone  may  defend  himself,  even  though  in  so  doing  he  inflicts  in- 
jury on  another:  Cass  v.  Dicks,  14  Wash.  75,  58  Am«  St.  Rep.  859^ 
44  Pac.  113.  For  limitations  on  this  doctrine,  consult  the  mono* 
graphic  note  to  MlzeU  v.  McGowan,  86  Am.  St  Rep.  726-785. 


BUTLEE  T.  WESTERN  UNION  TELEGRAPH  CO. 

[62  a  C.  222,  40  8.  £1.  162.] 
TBLBORAPH  COMPANIES— DELAY  IN  DKLIVKBY  OP 
MESSAGE— EXEMPLARY  DAMAGES.- If  a  telegraph  company 
negligently  falln  to  deliver  a  telegram  sent  by  tbe  eon  In  law  of 
plaintiff  to  a  third  person  for  Ihe  benefit  of  plalntlfT.  tbe  latter  baa 
B.  right  of  action  against  the  company,  and  may  recover  exemplary 
damages  for  mental  angnlsb,  on  allegations  that  tbe  failure  to 
deliver  tho  message  was  wlllfnl,  wanton,  and  gross  negligence,  {pjf, 
893,  903.) 

Smythe,  Lee  &  Frost,  R.  W.  Shand,  and  G.  H.  Feasons,  for 
the  appellant. 

P.  H.  Nelson  and  Melton  ft  Reiser,  for  the  appellee. 

***  POPE,  J.  This  is  an  action  for  nineteen  hundred  and 
fiftj  dollars  damages.  The  cause  came  on  to  be  heard  before 
Judge  Townsend  upon  a  demurrer  to  the  complaint,  which  de- 
murrer was  "^  refused.  Thereupon  an  appeal  was  taken  to 
this  court.  In  order  to  properly  understand  the  questions  in- 
TolTed,  it  will  be  well  to  reproduce  the  complaint,  the  demur* 
rer  and  the  grounds  of  appeal  These  in  their  order  are  as  fol- 
lows: 

The  complaint  in  its  first  article  alleges  that  the  defendant 
is  a  corporation  under  the  state  of  New  York,  engaged  in  the 
btisiness  of  telegraphing  for  hire,  baring  ofBces  in  the  city  of 
Columbia,  South  Carolina,  and  in  the  town  of  dbberill^  South 
Carolina. 

"3.  That  on  the  tiurd  day  of  April,  1899,  one  J.  B.  Spivey, 
tbe  son  in  law  of  the  plaintiff,  presented  to  and  filed  with 
tbe  defendant,  at  its  office  in  the  said  town  of  Abbeville,  the 
following  message :  'Mr.  H.  F.  Jumper,  No.  709  Lumber  street : 
Wife  very  ilL  Come  at  once.  Let  parents  and  G.  B.  Spiv^ 
know.    J,  B.  Spivey,' 

"3.  That  the  defendant  at  said  time  and  place  received  said 
message  and  promised  promptly  to  transmit  by  telegraph  and 
deliver  the  same  to  the  said  H.  F.  Jumper  at  his  said  address 
in  the  said  city  of  Columbia,  and  that  the  said  J.  B.  Spivey,  In 
consideration  thereof,  then  and  there  prepaid  to  the  defend- 
ant its  regular  charges. 

"4.  That  at  said  time  the  wife  of  the  said  3.  B.  Spivey, 
mentioned  in  the  said  message,  was  critically  ill;  that  the 
plaintiff  is  her  father  and  one  of  the  parents  mentioned  in  said 
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message^  and  that  tibe  same  was  piesented  to,  and  receiTed  by, 
the  defendant  to  be  transmitted  and  delivered  aa  aforesaid  for 
the  plaintiff's  benefit,  of  all  of  which  defendant  was  apprised 
at  the  time  of  the  presentation  of  said  message  to  it  as  afore- 
said; and  that  plaintiff  on  his  part  in  all  respects  fully  com* 
plied  with  the  terms  and  conditions-  of  said  agreement. 

'^5.  That  although  the  said  H.  F.  Jumper  was  at  his  resi- 
dence, at  said  No.  709  Lumber  street,  in  said  city,  during  the 
whole  of  the  said  third  day  of  April,  when  said  message  could 
and  ought  to  have  been  delivered  to.  him  and  all  of  the  follow- 
^g  d^Jy  <^d  although  his  said  residence  was  within  easy  readi 
of  the  defendant  and  within  its  regular  delivery  limits  in  said 
city,  the  said  defendant  willfully,  wantonly  **•  and  grossly, 
negligently  failed  promptly  to  deliver  said  message,  and  the 
same,  through  the  willful,  wanton  and  gross  negUgenoe  of 
the  defendant  aforesaid,  was  not  delivered,  or  offered  to  be 
delivered,  to  the  said  H.  F.  Jumper,  or  anyone  for  him,  un- 
til the  seventh  day  of  April,  1899,  upon  demand  then  being 
made  by  the,  said  H.  F.  Jumper  therefor  at  defendant's  office 
in  the  said  city  of  Columbia;  and  that  in  the  meantime,  on  Uie 
night  of  the  fifth  day  of  April,  1899,  the  said  wife  of  the  said 
J.  B.  Spivey  died  of  said  illness,  and  her  remains  were  for- 
warded by  railroad  to  Eillians,  in  the  said  county  of  Richland, 
for  interment. 

'^6.  That  by  reason  of  defendant's  said  wanton,  willful  and 
grossly  negligent  failure  promptly  to  deliver  said  message,  as 
aforesaid,  the  plaintiff  was  deprived  of  seeing  and  being  with 
his  said  daughter  before  her  said  death,  and  of  accompanying 
her  remains  from  the  said  town  of  Abbeville  to  the  said  Eil- 

« 

lians,  and  of  providing  for  their  proper  reception,  upon  their 
arrival  at  their  destination  at  Killians,  was  subjected  to  great 
mental  anguish  and  suffering,  and  suffered  damage  in  the  sum 
of  nineteen  hundred  and  fifty  dollars. 

''7.  That  on  the  thirty-first  day  of  May,  1899,  the  plaintiff 
notified  the  defendant  of  the  matters  and  things  hereinabore 
set  forth,  and  presented  his  claim  in  writing  to  said  defendant 
for  said  sum  by  reason  thereof,  but  the  defendant  has  failed 
to  pay  the  plaintiff  said  sum,  or  any  part  thereof,  and  has 
wholly  ignored  plaintiffs  said  claim. 

'^Wheref ore,  the  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  nineteen  hundred  and  fiflj  dollaz%  aad 
for  tba  ooata  and  diabursemants  of  this  action. 
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''DEMTJBBEB  AND  NOTICE. 

•TToTi  will  take  notice  that  at  the  call  of  this  cause  for  trial, 
and  after  reading  the  complaint,  the  defendant  will  move  the 
court  for  an  order  dismissing  the  complaint  on  the  grounds 
that  it  does  nqt  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  the  facts  stated  show :  1.  No  duty  of  defendant 
to  the  plaintifiF;  2.  No  right  of  action  by  plaintiff  against  de- 
fendant: 3.  No  knowledge  by  defendant  that  plaintiff's  move- 
ments  would  ^^'^  be  affected  by  contents  of  the  telegram;  and 
4.  No  injury  done  by  defendant  for  which  the  defendant  is  an- 
swerable in  damages  to  plaintiff/' 

Then  defendant  gave  a  second  notice  of  grounds  for  the  de* 
murrer  as  aforesaid: 

"Please  take  notice  that  the  defendant  demurs  to  the  com- 
plaint for  the  reason  that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that:  1.  The  action 
is  for  punitive  damages,  and  arises  ex  contractu;  2.  The  action 
is  for  punitive  damages,  and  there  are  no  actual  damages  al- 
leged; 3.  The  complaint  fails  to  show  that  the  default  alleged 
against  the  defendant  was  the  cause  of  any  damage  to  the  plain- 
tiff; 4.  The  complaint  fails  to  allege  any  duty  owed  by  the 
defendant  to  the  plaintiff  for  breach  of  which  it  is  liable  in 
damages;  5.  The  complaint  fails  to  allege  facts  which  show 
prima  facie  that  the  plaintiff  is  entitled  to  exemplary  or  puni- 
tive damages/' 

Judge  Townsend  overruled  the  demurrer  in  a  short  order, 
and  defendant  appealed  on  the  following  grounds: 

"1.  Because  his  honor  should  have  sustained  the  demurrers 
to  the  complaint. 

"2.  Because  his  honor  should  have  held  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
for  the  following  reasons,  or  one  or  more  of  them:  (a)  Be- 
cause the  complaint  failed  to  show  that  there  was  any  duty 
owed  by  the  defendant  to  the  plaintiff;  (b)  Because  the  com- 
plaint failed  to  show  that  there  existed  on  behalf  of  the  plain** 
tiff  any  cause  of  action  against  the  defendant;  (c)  Because 
the  complaint  failed  to  show  any  knowledge  on  the  part  of 
the  defendant  that  the  plaintiff's  movements  would  be  affected 
by  the  contents  of  the  telegram;  (d)  Because  the  complaint 
failed  to  show  that  the  plaintiff  has  suffered  any  damage  of 
•uy  character. 

"3.  Because  his  honor  should  have  held  that  the  complaini 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ws&am 
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for  the  following  reasons,  or  one  or  more  of  them:  (a)  Be- 
cause the  action  is  for  punitive  damages,  and  arises  ex  *^ 
contractu;  (b)  Because  the  action  is  for  punitiye  damages,  and 
no  actual  damages  are  alleged  to  have  been  suffered,  (c)  Be- 
cause the  complaint  fails  to  show  that  the  default  alleged 
against  the  defendant  was  a  cause  of  any  damage  to  the  plain- 
tiff; (d)  Because  the  complaint  fails  to  allege  any  duty  owed 
by  the  defendant  to  the  plaintiff,  for  the  breach  of  which  it  is 
liable  in  damages;  (e)  Because  the  complaint  fails  to  allege 
facts  to  show  prima  facie  that  the  plaintiff  is  entitled  to  exem- 
plary or  punitive  damages. 

'^4.  Because  his  honor  should  not  have  overruled  the  de- 
murrer.*' 

The  great  danger  to  a  demurrant  is  that,  for  the  purpose 
of  testing  the  sufficiency  of  the  facts  alleged  In  a  complkint 
aa  a  cause  of  action,  he  admits  those  facts  to  be  true.  This 
court  endeavors  to  be  very  careful  when  considering  the  facts 
alleged  in  a  complaint,  to  say  that  we  do  not  intend  to  pass 
upon  the  truth  or  falsity  of  such  facts  except  for  the  purposes 
of  the  demurrer.    The  complaint  here  alleges : 

1.  That  the  defendant  is  incorporated  under  the  laws  of  the 
state  of  New  York,  and  is  engaged  in  the  city  of  Columbia, 
South  Carolina,  and  the  town  of  Abbeville,  South  Carolina, 
in  the  business  of  telegraphing  for  hire. 

2.  That  the  telegram,  whose  delayed  delivery  is  the  canse 
of  this  contention,  was  delivered  by  J.  P.  Spivey,  who  is  t 
son  in  law  of  plaintiff,  Joel  W.  Butler,  on  the  liird  day  of 
April,  1899,  to  an  agent  of  the  defendant,  and  the  hire  actually 
paid  on  that  day  for  the  delivery  of  the  telegram  to  Mr.  H. 
F.  Jumper,  at  his  residence,  No.  709  Lumber  street,  in  the 
city  of  Columbia,  South  Carolina  (which  is  about  one  hundred 
miles  distance  from  Abbeville,  South  Carolina). 

3.  That  at  the  date  of  the  delivery  of  the  telegram  to  the 
defendant  for  transmission  to  Columbia,  to  wit,  the  third  day 
of  April,  1899,  the  wife  of  J.  P.  Spivey,  who  was  the  daughter 
of  the  plaintiff,  Jacob  W.  Butler,  was  critically  ill. 

4.  That  the  defendant,  the  telegraph  company,  when  it  took 
the  telegram  in  question,  promised  to  promptly  transmit  the 
same,  and  was  so  received  to  be  transmitted  and  delivered 
*^  as  aforesaid  for  the  plaintiff  a  benefit  (italics  ours).  That 
the  defendant  was  apprised  of  plaintiff's  relationship  to  Mrs. 
Spivey  and  that  said  plaintiff's  daughter  lay  critically  ill  in 
the  town  of  Abbeville,  and  that  one  of  the  purposes  of  the 
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telegram  in  qaestion  was  to  apprise  the  plaintiff,  as  her  father^ 
of  her  critical  illness. 

5.  That  although  Mr.  Jumper,  as  the  addressee  named  in 
the  message,  lived  within  easy  reach  of  defendant's  office  in 
the  city  of  Columbia^  Sonth  Carolina,  and  defendant  knew  the 
street  and  the  number  on  the  street  in  said  city,  yet  the  de- 
fendant, having  received  said  dispatch  on  the  third  day  of  April, 
1899,  did  not  deliver  the  same  nntil  the  7th  of  April,  1899,  and 
then  only  when  the  addressee  demanded  the  dispatch  of  the 
defendant. 

6.  That  Mrs.  Spivey  died  on  the  fifth  day  of  April,  1899, 
but  the  plaintiff,  as  her  father,  received  no  notice  of  it,  and 
did  not,  therefore,  attend  her  bedside,  nor  was  he  apprised  of 
her  death  nntil  after  her  remains  reached  the  village  of  Kil- 
lians,  Sonth  Carolina,  and  when  no  preparations  had  been  made 
for  her  burial. 

7.  That  the  plaintiff  alleges  that  the  f aUure  of  the  defend- 
ant to  deliver  the  telegram  was  wanton,  willful  and  gross  neg* 
ligence,  and  by  reason  thereof  the  plaintiff  being  denied  the 
privilege  to  attend  his  dying  daughter's  bedside  and  also  of 
accompanying  her  remains  to  Killians,  South  Carolina,  and 
prepare  for  her  burial  near  there,  was  greviously  afflicted,  his 
mental  anguish  and  suffering  wL  great,  to  wit,  being  dam. 
aged  by  the  defendant  in  the  sum  of  nineteen  htmdred  and  fifty 
dollars,  for  which  sum  he  asks  judgment  against  the  defendant. 

Under  this  state  of  facts  the  defendant  asks  us  to  hold  that 
the  plaintiff  has  not  set  out  in  his  complaint  a  cause  of  action 
against  it.  The  first  and  fourth  grounds  of  appeal  are  dis* 
missed,  for  the  simple  reason  that  no  specific  error  is  pointed 
out  in  the  same,  it  being  alleged  in  the  first  that  the  circuit 
judge  ought  to  have  sustained  the  demurrer,  and  in  the  fourth, 
that  he  ought  not  to  have  overruled  the  demurrer.  This  will 
do  no  great  harm  to  the  defendant  appellant,  ^®  as  his  other 
exceptions  cover  specific  allegations  of  error. 

It  seems  to  us  that  the  preliminary  question  is  suggested 
by  the  subdivision  (b)  of  the  second  ground  of  appeal,  for  if 
the  plaintiff  has  by  his  complaint  failed  to  show  that  any  cause 
of  action  existed  in  him  as  against  the  defendant,  then  we 
need  go  no  further.  If  the  plaintiff  has  shown  by  his  com- 
plaint that  he  has  no  legal  claim  for  redress  by  the  def endant, 
why  his  attempted  cause  of  action  is  futile.  But,  under  the 
facts  alleged  in  the  complaint,  has  the  defendant  no  duty  which 
it  owes  to  the  plaintiff  which  the  defendant  has  refused  to 
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render?    It  looks  to  us  that  when  the  plaintiff  alleged  in  his 
complaint  that  a  certain  telegram,  delivered  to  defendant  for 
transmission  for  hire,  nnder  a  knowledge  that  Mrs.  Spivey  was 
yery  ill,  coupled  with  the  words  ^come  at  once;  let  parents 
know/^  and,  farther,  as  is  stated  in  the  complaint,  that  ^the  de- 
fendant knew  at  that  time  that  it  was  for  the  plaintiff's  bene- 
fit'' the  telegram  was  being  sent  and  the  defendant,  nnder 
these  circumstances,  wantonly,  willfully  and  negligently  failed 
to  send  the  telegram,  there  arose  a  legal  duty  to  the  plaintiff 
owed  by  the  defendant.    It  is  suggested  that  there  was  no  con- 
tract betwixt  the  plaintiff  and  the  defendant.    There  was  no 
actual  contract  between  the  plaintiff  and  defendant.    But  the 
plaintiff  is  not  suing  on  the  contract.    The  defendant  is  not 
an  ordinary  person,  under  the  law.    Enjoying,  as  it  does,  the 
position  of  a  common  carrier,  it  is  invested  with  a  quasi  puUic 
character.     Just  as  a  railroad  has  made  no  actual  contract 
with  her  husband  who  goes  to  its  station  to  meet  a  wife  and 
child  coming  in  at  night  on  a  passenger  train,  on  a  railroad, 
such  railroad  has  made  no  contract  with  such  husband  to  keep 
the  approaches  to  its  station  in  such  a  condition  that  no  injury 
shall  happen  through  the  railroad's  fault,  and  yet  if  such  hi2s- 
band  is  injured  through  such  fault,  the  railroad  owes  a  duty 
to  such  husband,  and  when  he  is  injured  the  railroad  can  be 
made  to  pay  him  damages :  Izlar  v.  Manchester  etc.  B.  R  Co., 
57  S.  C.  332,  35  S.  E.  583.    And  in  like  manner  the  railroad 
^^^  receives  goods  of  A  to  be  delivered  to  B,  and  such  goods 
so  shipped  are  lost  through  the  negligence  of  the  railroad,  and 
it  turns  out  that  the  goods,  so  recdved  by  the  railroad,  con- 
signed to  B,  were  owned  by  C,  and  that  fact  is  unknown  to 
the  railroad  as  a  common  carrier  for  hire,  yet  G  has  a  right  of 
action  therein  against  the  railroad,  because  the  common  car- 
rier owed  a  legal  duty  to  the  owner,  G,  for  whose  benefit  such 
goods  were  being  transported;  and  this,  too,  when  G  was  im- 
known  in  the  contract  for  the  transportation  of  such  goods. 
3  Encyclopedia  of  Pleading  and  Practice,  835,  states  the  role 
thus:  '^Though  an  agent  makes  a  contract  for  the  transports* 
tion  of  goods  without  disclosing  the  fact  that  he  is  acting 
merely  as  agents  his  principal  is  entitled  to  sue  the  carrier  tx 
loss  or  injury  to  the  goods/'    And  in  the  note  many  cases  are 
cited  in  support  of  this  view,  amongst  which  are  the  cases  of 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  379, 
end  Elkins  v.  Boston  etc.  B.  B.  Co.,  19  N.  H.  337,  51  Am. 
Dec.  184.     In  the  latter  case  cited,  'Vhen  plaintiff's  agent 
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livered  it  to  defendant  for  transportation  vithont  disclosing 
plaintifTs  name,  plaintiff  was  entiUed  to  sue  def»idant  for  the 
loss  of  the  coat."  In  the  constitution  of  1895,  adopted  by  thii 
state,  in  article  9,  section  3,  it  is  declared:  "All  railroads  .... 
engaged  in  transportation  for  hire,  and  all  telegraph  and  other 
corporations  engaged  in  the  bneineBs  of  transmitting  intelli- 
gence for  hire,  are  common  carriers  in  their  respective  linea 
of  bnsiness,  and  are  subject  to  liability  and  taxation  as  such." 
This  qnotation  is  made  jnst  here  that  we  may  keep  in  oar 
minds  that  the  defendant,  being  a  common  carrier  for  the 
transportation  of  intelligence  for  hire,  enjoys  a  quasi  public 
character,  and  thereby  owes  to  the  public  duty  with  reference 
to  its  business,  and  may  be  made  liable  for  a  breach  of  duty. 
The  liability  of  Such  common  carriers  is  not  only  for  breaches 
of  contracts,  but  also  for  delicts — ^not  only  liable  ei  con- 
tractu, but  ex  delicto.  So  that  it  thus  appears  thai  a  con- 
tractual relation  between  the  plaintiff  and  defendant  is  not  es- 
senttaL  **■  The  liability  for  a  breach  of  the  duty  owed  by 
the  defendant  to  the  plaintifF  may  arise  in  instances  where  the 
contract  is  made  for  the  beneSt  of  the  plaintiff.  In  the  case 
of  Simson  v.  Brown,  68  M".  Y.  355,  the  following  language  oc- 
curs: "It  is  not  every  promise  made  by  one  to  another,  from 
the  performance  of  which  a  benefit  may  inure  to  a  third,  which 
gives  a  right  of  action  to  such  third  person,  he  being  neither 
privy  to  the  contract  nor  to  the  consideration.  The  contract 
must  be  made  for  his  benefit  as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited."  When  the  language  just  quoted 
was  embodied  in  the  opinion  of  the  court  in  Burton  v.  Larkin, 
36  Ean.  246,  59  Am.  Bep.  S41,  13  Pac.  398,  the  court  went 
on  and  said :  "We  think  Uiis  is  a  correct  statement  of  the  lav 
[citing  many  cases] ;  of  course,  the  name  of  the  person  to  be 
benefited  by  the  contract  need  not  be  given  if  he  is  otherwise 
sufficiently  described  or  designated.  ....  In  any  case,  when 
the  person  to  be  benefited  is  in  any  manner  snCBciently  de- 
scribed or  designated,  he  may  sue  upon  the  contract."  In  the 
case  of  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  16 
Am.  St.  Eep.  920,  IS  S.  W.  857,  where  there  was  a  con- 
test over  tMs  telegram:  "To  F.  E.  Adams,  Athens.  Clara 
come  quick.  Bnfe  is  dying.  0.  M.  Simmons "  by  which 
it  was  sought  to  defeat  an  action  by  F.  E.  Adams,  the  ad- 
dressee, in  behalf  of  his  wife,  "Clara,"  named  in  the  telegram, 
by  alleging  that  she  ("Clara")  had  no  "right  of  action,"  the 
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court  said:  *TI,  in  fact^  the  message  was  sent  for  the  benefit 
of  Mrs.  Adams  (the    ''Clara'    named  in  the  telegram),  and 
she  was  the  damaged  party,  we  can  see  no  good  reason  whj 
her  husband  may  not  maintain  the  snif' — citing  a  number  of 
decisions  in  support  of  the  position.    That  court  further  said : 
''The  party  in  fact  to  be  accommodated,  benefited  or  served 
holds  the  beneficial  interest  in  the  contract.    When  that  one 
sustains  damage  from  its  breach,  a  right  of  action  arises  in  his 
(or  her),  favor.  •  •  •  •  We  think  the  question  as  to  who  may 
maintain  a  suit  for  damages  for  the  breach  of  contract  does 
not  depend  upon  the  payment  of  the  fee,  nor  upon  the  ques- 
tion whether  the  sender  had  been  previously  constituted  an 
agent  for  that  purpose  ^^  by  the  party  to  whom  the  dispatch 
is  sent,  but  upon  who,  in  fact,  was  to  be  served  and  who  is 
damaged.  •  •  •  •  If  the  sender,  from  motives  of  friendship  or 
any  other  cause,  is  willing  to  confer  upon  the  receiver  a  bene- 
fit and  he  is  willing  to  accept  it,  and  out  of  the  transaction 
there  results  damage,  for  some  one  to  receive  and  for  the  cor- 
poration to  pay,  the  want  of  the  technical  relationship  of  prin- 
cipal and  agent  between  the  other  parties  ought  not  to  inure 
to  the  benefit  of  the  telegraph  company,  to  the  exclusion  of 
the  only  party  for  whose  use  the  other  parties  intended  the 
transaction.'*    So,  too,  in  the  case  of  Sherrell  v.  Wesfem  Union 
Tel.  Co.,  109  N.  C.  527,  14  S.  E.  94,  in  the  matter  of  this 
telegram:  "To  Mr.  Frankin  Sherrill,  Statesville,  North  Caro- 
lina.   Tell  Henry  to  come  home.    Loy  is  bad  sick,  M.  C.  Sher- 
rill.'*   By  the  complaint  it  was  alleged  that  "Henry**  referred 
to  in  the  telegram  was  the  father  of  "Loy,**  who  was  spoken 
of  therein  as  being  "bad  sick,**  that  the  message  was  sent  for 
the  benefit  of  "Henry,**  the  plaintiil.    In  the  demurrer  it  was 
alleged:  "That  this  complaint  did  not  state  facts  suflScient  to 
constitute  a  cause  of  action  in  favor  of  the  plaintiff,  in  that 
it  appears  from  the  face  of  the  complaint  that  the  message  in 
question  was  sent  by  one  M.  C.  Sherrill  to  one  Franklin  Sher- 
rill and  not  to  the  plaintiff,  and  it  is  not  alleged  in  the  com- 
plaint that  the  said  Franklin  was  the  agent  of  the  plaintiff  to 
receive  and  communicate  said  message  to  the  plidntiff^  nor 
does  it  appear  from  the  complaint  that  there  exists  any  privity 
between  the  plaintiff  and  the  Franklin  Sherrill  in  respect  to 
the  alleged  contract  for  sending  said  message,  nor  that  theit 
was  any  contract  between  the  plaintiff  and  the  def aidant  ia 
respect  to  the  said  message,  nor  that  any  contractual  rehtioDS 
existed  between  the  plaintiff  and  the  defendant  growing  oat 


act  nncler  wluch  said  message  vaa  sent  The  supreme  court 
of  North  Carolina  said,  inter  alia:  "It  appears  in  the  com- 
plaint  that  the  telegram  was  Best  by  his  sister,  whom  the 
plaintiff  left  in  charge  of  his  home  in  Indiana,  .....  in  re- 
gard to  the  illness  of  his  daughter  ....  and  it  was  directed 
to  his  ••*  father,  at  whose  honse,  in  this  state,  he  was  on  a 
Tisit,  'for  the  use  and  benefitr'  it  is  alleged,  'of  the  pluntiff,' 
and  defendant  contracted  to  deliver  it  at  gach  house.  .... 
The  telegram  requested  the  father  to  tell  the  plaintiff  to  come 
home,  that  his  daughter  was  very  ill.  The  plaintiff  could, 
therefore,  maintain  the  action  both  because  the  sister  was  his 
agent  for  the  purpose  of  sending  the  telegram,  and  also  be- 
cause the  plaintiff  was  the  beneficial  party  in  the  contempla- 
tion of  the  contract  of  sending  the  message,  since  it  was  on 
its  face  sent  for  his  benefit,  and  he  was  the  party  who  alone 
would  be  injured  by  its  negligent  delay  or  nondelivery,  and  it 
is  averred  that  the  defendant  received  the  message  to  be  trans- 
mitted 'for  the  use  and  benefit"  of  the  plaintiff.  The  demurrer, 
on  the  second  and  third  grounds,  was,  therefore,  properly  over- 
ruled." Hale  on  Damages,  266,  puts  the  doctrine  thus:  "When 
the  action  by  the  consignee  ia  regarded  as  sonnding  in  tort, 
the  liability  is  based  upon  the  breach  of  the  public  duty  im« 
posed  on  telegraph  companies  to  transmit  message.  Every 
contract  made  by  a  telegraph  company  is  made  in  pursuance 
of  a  duty  imposed  upon  it  by  the  state,  and  any  breach  of  it 
is  not  only  a  breach  of  contract,  but  a  tort;  for  the  duty  as- 
sumed involves  the  performance  of  this  contract,  not  merely 
as  it  affords  the  siding  but  as  it  affords  the  delivery.  The 
telegraph  company  is  under  a  duty  to  all  the  world,  and  a 
breach  of  its  contract  with  the  sender  is  a  breach  of  this  duty 
as  it  affects  the  receiver":  Sedgwick  <m  Damages,  878.  There 
is  negligence  or  willful  conduct  resulting  in  damages,  and 
this,  as  has  been  seen,  attaches  liability.  Hence,  we  conclude 
that  the  plaintiff  has  capacity  to  sue  under  the  allegations  of 
his  complaint  in  the  present  action. 

The  next  question  we  will  consider  is  somewhat  akin  to  the 
first,  and  yet  is  different  from  it.  Has  the  plaintiff  set  out 
in  bis  complaint  a  cause  of  action  against  the  defendant  P  We 
must  bear  in  mind  that  there  is  a  difference  existing  between 
compensatory  damages  and  exemplary  damages.  In  this  ac- 
tion the  plaintiff  seeks  to  recover  tiie  latter.  The  defendant 
reoe^nisei    th«  force  and  effect  of  onr  late  dedaioa  of  *"* 
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Lewis  V.  Western  Union  Tel.  Co.,  57  S.  C.  331,  35  S.  E.  556, 
where  this  court  said:  "As  to  the  third  exception,  we  think 
the  circuit  judge  was  correct  in  holding  that  exemplary  dam- 
ages may  be  recovered  of  a  corporation  for  its  negligence,  when 
there  is  any  evidence  of  wantonness,  or  willfulness,  or  reckless- 
ness, or  malice  on  the  part  of  the  agent  or  agents  of  such  cor- 
poration— ^for  example,  of  the  telegraph  company  here  sued. 
We  think  our  cases  of  Samuels  v.  Richmond  etc.  R.  R.  Co.,  35 
S.  C.  493,  28  Am.  St.  Rep.  883,  14  S.  E.  943;  Pickens  v. 
-South  Carolina  etc.  R.  R.  Co.,  64  S.  C.  498,  32  S.  E.  567  j 
CHllman  v.  Florida  etc.  R.  R.  Co.,  63  S.  C.  210,  31  S.  E.  224, 
abxmdantly  support  this  doctrine.'*  Jacob  W.  Butler  in  his 
complaint  has  charged  the  defendant  with  having  neglected  to 
deliver  the  message  from  malice,  from  wantonness,  from  will- 
fulness. According  to  our  cases  of  Duckett  v.  Fool,  34  S.  C. 
311, 13  S.  E.  542,  Spellman  v.  Richmond  etc.  R.  R.  Co.,  35  S.  C. 
475,  28  Am.  St.  Rep.  858,  14  S.  E.  947,  Samuels  v.  Richmond 
etc.  R.  R.  Co.,  35  S.  C.  493,  28  Am.  St.  Rep.  883,  14  S.  E. 
943,  through  the  cases  of  Gillman  v.  Florida  etc.  R.  R.  Co., 
53  S.  C.  210,  31  S.'E.  224,  and  Pickens  v.  South  Carolina  eta 
R.  R.  Co.,  54  S.  C.  498,  32  S.  E.  567,  the  use  of  the  words 
*from  malice,**  "from  wantonness,**  "from  willfulness/*  or 
words  of  similar  import,  in  a  complaint  has  been  deemed  suflS- 
dent  to  point  out  to  the  defendant  that  he  must  meet  a  case 
where  exemplary  damages  are  claimed.  We  must  say  that  if 
the  defendant  clid  maliciously,  wantonly  or  willfully  withhold 
this  telegram,  so  that  this  plaintiff  was  unable  to  close  the 
eyes  of  his  daughter  in  death  or  to  prepare  her  grave  for  burial, 
that  the  plaintiff  alleging  these  facts  in  his  complaint  has  set 
out  a  cause  of  action  against  this  defendant. 

2.  Grounds  of  appeal:  (a)  We  cannot  say  the  defendant 
owed  no  duty  to  the  plaintiff;  for  if  the  facts  be  as  alleged  in 
the  complaint,  he  did  owe  him  the  duty  of  promptly  delivering 
the  telejgram  in  question;  (b)  We  cannot  say  that  there  was 
no  cause  of  action,  because  as  we  have  just  held  that,  under 
our  decisions,  the  allegations  of  facts  in  the  complaint  showed 
snch  cause  of  action  to  exist;  (c)  It  makes  no  difference  that 
the  defendant  placidly  speaks  of  want  of  knowledge  that  plain- 
tiff's movements  would  be  affected  by  the  telegram;  bad  as 
poor  human  nature  may  be,  it  is  not  unnatural  that  the  plain- 
tiff is  greatly  moved  at  his  failure  to  •■•  reach  the  bedside 
of  his  dying  child  or  to  see  that  a  grave  was  prepared  for  her 
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body.  The  telegraph  company,  though  a  corporation,  is  gov- 
erned by  the  knowledge  of  its  agents;  whether  these  agents 
knew  what  nature  would  prompt  this  bereaved  father  to  do  in 
case  he  had  heard  the  dreadful  tidings  intended  to  be  carried 
to  him  by  the  telegram  in  question,  does  not  matter;  (d) 
The  complaint  does  show  how  the  wicked,  wanton  or  willful 
disregard  by  the  defendant  of  the  duty  it  owed  to  plaintiff 
damaged  the  plaintiff. 

3.  Grounds  of  appeal:  (a)  It  matters  not  that  the  plain- 
tiff in  his  complaint  set  out  the  telegram.  It  was  but  the  in- 
ducement leading  up  to  the  alleged  malicious,  wanton  or  will- 
ful disregard  of  the  duty  it  owed  the  plaintiff.  This  matter 
is  settled  against  the  defendant  by  Pickens  v.  South  Carolina 
etc.  E.  R. .  Co.,  54  S.  C.  498,  32  S.  B.  567 ;  (b)  Since  the  last 
act  of  the  general  assembly  passed  in  1898,  great  liberality 
must  be  shown  by  judges  in  regard  to  actions  claiming  ex- 
emplary damages.  See  the  provisions  of  the  act  of  1898,  found 
in  82  Statutes  at  Large,  page  693,  which  provides:  *T!Tiat  in 
all  actions  ex  delicto,  in  which  vindictive,  punitive  or  exemplary 
damages  are  claimed  in  the  complaint,  it  shall  be  proper  for 
the  party  to  recover  also  his  actual  damages  sustained;  and 
no  party  shall  be  required  to  make  any  separate  statement  in 
the  complaint  in  such  action,  nor  shall  any  party  be  required 
to  elect  whether  he  will  go  to  trial  for  actual  or  other  dam- 
ages, but  shall  be  entitled  to  submit  his  whole  case  to  the  jury 
under  the  instruction  of  the  court.**  But,  apart  from  this, 
we  may  not  hold  that  a  party  plaintiff  must  in  his  complaint 
for  exemplary  damages  set  forth  any  actual  damages  ex 
nomine;  (c)  The  complaint  does  point  out  his  injury;  (d) 
The  complaint  does  point  out  a  duty  defendant  owed  plaintiff; 
(e)  We  have  already  overruled  this  position  and  given  our  rea- 
sons hereinbefore  tiierefor.  We  have  thus  considered  all  of 
defendant's  exceptions  and  have  overruled  the  same. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed  and  that  the  action  be  remitted  to  that 
court  for  a  trial. 

^*^  GARY,  J.,  concurring.  The  complaint  alleges  that  the 
message  was  presented  to  and  received  by  the  defendant  to  be 
transmitted  and  delivered  to  H.  F.  Jumper  for  the  plaintiff's 
benefit  Under  these  allegations,  the  plaintiff,  as  ^e  party 
bene&dsilly  interested,  occupied  a  contractual  rdation  with  the 
defendant.  Jumper  waci  the  medium  through  which  the  mes- 
sage was  to  reacdi  the  plaintiff.     The  complaint  alleges  that 
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the  contract  was  broken  by  the  defendant  in  such  a  manner 
as  to  constitute  a  tort;  and  as  he  was  the  party  sostaining 
damage^  we  fail  to  see  why  he  shonld  not  have  redress  for  the 
alleged  wrongful  yiolation  of  the  contract. 

I  therefore  concur  in  the  judgment  announced  in  the  opiiH 
ion  of  Mr.  Justice  Pope, 

Mr.  Justice  Jones  concurs  in  the  result. 

Kr.  Chief  Justice  Kelver  Dissented,  on  the  ground  thai  the  teds 
stated  in  the  complaint  were  insuflUcient  to  constitute  a  cause  of 
action  in  tavor  of  plaintiff  and  against  the  defendant,  for  the  rea- 
sons,  first,  that  they  failed  to  show  any  contractual  relations  be> 
tween  plalntiif  and  defendant  Hence,  if  plaintiff  sustained  any 
damage  by  reason  of  his  failure  to  receive  such  message  in  due  time, 
the  defendant  is  not  liable  to  plaintiff  for  such  damage.  Second, 
the  facts  do  not  show  that  defendant  owed  any  duty  to  plaintiff  to 
deliver  to  him  the  message  in  due  time,  but,  on  the  contrary,  the 
facts  plainly  imply  that  the  duty  of  delivering  the  message  to  plain- 
tiff, if  imposed  upon  anyone,  was  imposed  upon  a  third  person  and 
not  upon  defendant  Hence,  an  action  ex  delicto  would  not  lie  in 
favor  of  plaintiff  against  defendant  upon  the  facts  stated.  Tbe 
action  must  be  regarded  as  ex  contractu,  and  punitive  damages  can- 
not be  recovered  in  such  action. 

'^In  the  third  place,  the  default  alleged  to  have  been  commttted 
by  the  defendant  cannot  be  regarded  as  the  proximate  cause  of  tbe 
injury  complained  of  by  the  plaintiff;  for  it  may  have  occurred 
from  an  intervening  efficient  and  proximate  cause,  the  neglect  of 
Jumper  to  deliver  the  message  to  the  plaintiff  in  due  time,  even  if 
there  had  been  no  default  on  the  part  of  the  defendant;  whether 
such  neglect  would  have  occurred  is  a  matter  of  conjecture  only.** 


Mental  Anguish  as  aa  Element  of  Bamagas  .for  negligent 
delay  in  the  transmission  and  delivery  of  a  telegram  is,  by  the 
weight  of  authority,  denied:  See  Western  Union  TeL  Go.  v.  Giffln, 
93  Tex.  530,  77  Am.  St  Rep.  896,  66  S.  W.  744;  Francis  v.  Western 
Union  Tel.  Co.,  58  Minn.  252,  49  Am.  St  Bepu  607,  69  N.  W.  1078; 
Morton  v.  Western  Union  TeL  Co.,  68  Ohio  St  431«  68  Am.  St  Rep. 
648,  41  N.  B.  689;  Ck>nnell  v.  Western  Union  TeL  Co.,  116  Mo.  34, 
88  Am:  St  Rep.  675,  22  S.  W.  345;  Summerfield  v.  Western  Union 
Tel.  Co.,  87  Wis.  1,  41  Am.  St  Rep.  17,  67  N.  W.  978.  Compare 
Mentzer  v.  Western  Union  TeL  Co.,  93  Iowa,  762,  67  Am«  St  Rep^ 
294,  62  N.  W.  1;  note  to  Western  Union  TeL  Co.  v.  Cooper,  10  Am. 
St  Rep.  788-790;  Western  Union  TeL  Co.  v.  Carter,  85  Tex.  680^  22 
8.  W.  961,  84  Am.  St  Rep.  826,  and  cases  cited  in  the  croes-refer^ 
ence  note  thereto. 

Bxamplary  Bamagea.— On  the  liability  of  corporations,  Inctadiiig 
ttfegraph  companies,  for  exemplary  danmgee,  see  the  monograpUe 
nate  to  Hoboken  Print  etc  Gow  v.  Kahn,  09  Am.  St  B^  68M00L 


BRASINGTON  t.  SOUTH  BOUND  RAILROAD  CO. 
[62  B.  C.  826,  40  S.  B.  ees.] 

NBOUGBNOa  —  ORDINANCB  AS  EVIDBNOB  OP.  —  A 
■nnntclpal  ordlnaDce  la  admissible  Id  evidence  without  pleading  It, 
tar  the  pariMBC  of  showing  the  nexllKence  of  a  railroad  company  Id 
having  violated  it,  though  the  action  la  founded  od  negltgence  and 
Dot  OD  the  ordlnaDce.    (p.  908.) 

NEOLIGBNCE  —  PUNITIVE  DAMAGES  —  PLEADING,— A 
coinplalDt  alleging  that  defendant  "wantonlj,  cflreleeslj,  recfcleaaly, 
and  negligently"  omitted  to  do  acts  Imposed  upon  it  by  a  city  ordi- 
nance. Justifies  an  award  of  ptmltlre  damages,    (p.  909.) 

NEGLIGENCE  -  EXCAVATIONS  —  INSTEUOTIONS  THAT 
ANT  PERSON  who  makes  an  excavafloD  lo  a  public  highway  or 
street,  and  carelessly  aDd  Degltgently  falls  to  provide  proper  safe- 
gnards  therefor.  Is  liable  la  damages  to  auy  person  Injured  by  rea- 
son thereof,  correctly  states  a  general  rule  of  law,  aod  If  It  Is  desired 
that  limltatlonfl  of  snch  rule  be  stated  to  the  Jury,  a  request  to  that 
effect  must  be  submitted,    (p.  910.) 

NEOLIOBNCB  — VIOLATIONS  OP  MUNICIPAL  ORDI- 
NANCBS  AS  EVIDENCE  OP,— Tbe  violation  of  a  muulctpal  ordi- 
nance Is  a  circumstance  from  whtcb  negllgeuce  may  be  Inferred, 
and  It  may  be  Introduced  to  prove  negligence  and  considered  by  tlie 
Jury  for  that  purpose,  though  not  pleaded,  when  no  violation  thereof 
Is  alleged,    (p.  911.) 

NEOLIOBNCB.  — PUNITIVE  DAMAGES  may  be  glveu 
wtaeD  the  jury  Is  aatisfled  from  a  preponderance  of  the  evidence  that 
the  DegllgeDce  was  committed  Id  reclclessDesB  or  wantOD  disregard 
of  the  rights  of  others,    (p.  911.) 

NBGLIGENOE— DAMAGES.— Id  awarding  actual  damages 
for  negligence,  the  injured  party  ta  entitled  to  recover  compensation 
for  pain  suffered  In  the  past,  and  such  as  in  the  ordinary  course  of 
nature  he  would  suffer  Id  the  future^  tt^ether  with  such  expendi- 
tures and  pecuniary  losses  as  he  has  sustained  to  the  time  of  trial, 
but  no  recoverr  may  be  had  for  expenditures  which  be  may  be  re- 
quired to  make  In  tbe  tnture.    (pp.  91S,  914.) 

W.  H.  Ljlee,  for  the  appellanL 

J.  F.  Thomas,  Jr.,  and  L.  M.  Smith,  for  the  appellee. 

*^  QARY,  J.  The  above-entitled  action  was  commenced 
on  the  16th  of  March,  1900,  for  tbe  recovery  of  damages  for 
injoriea  alleged  to  have  t>een  sustained  by  the  plaintiff,  by  fall- 
ing into  a  cut  excavated  b;  the  defendant  in  building  its  line 
of  railway  throagh  the  dtj  of  Columbia,  at  the  point  where 
said  line  croeeee  Laurel  street.  The  specifications  of  negli- 
gence are  thus  alleged  in  the  complaint:  "That  tbe  defendant 
did  carelessly,  wantonly,  recklessly  and  negligently,  and  in 
disngard  of  Uie  provisions  of  said  ordinance  and  of  tbe  du^ 
which  it  owed  to  passengers  on  said  streets  and  lidewalk^  per- 
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mit  said  excavation  or  cut  in  and  across  Laurel  street  to  re- 
main unguarded  and  without  any  fence,  railing,  guards,  or 
other  structures  to  prevent  accidents  at  the  sides  of  said  ex- 
cavation or  cut;  and  wantonly,  recklessly,  carelessly  and  neg- 
ligently omitted  to  fix  and  keep  any  lights  near  said  excava- 
tion or  cut,  and  in  like  manner  omitted  to  erect  any  bridge  or 
other  crossing  on  said  street  and  on  the  sidewalks  thereof;  and 
wantonly,  carelessly,  recklessly  and  negligently  made  said  ex- 
cavation or  cut  more  than  twenty  feet  below  the  grade  of  said 
Laurel  street  at  the  crossing  and  more  than  twenty-five  feet 
across  the  top,  in  open  and  direct  violation  of  the  plain  pro- 
visions of  said  ordinance,  and  in  disregard  of  the  express  con- 
ditions upon  which  said  company  was  authorized  to  occupy 
and  use  the  said  street  and  make  excavations  and  cuts  therein." 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  three 
thousand  dollars. 

The  defendant  appealed  upon  exceptions,  the  first  of  which 
is  as  follows :  '^1.  Because,  against  the  objection  of  the  defend- 
ant»  his  honor,  the  presiding  judge,  allowed  the  plaintiff  to 
introduce  section  101  of  the  revised  ordinances  of  the  citv  of 
Columbia,  reading  as  follows,  to  wit:  Excavations  in  any  *** 
street  or  alley  shall  be  securely  covered  at  all  times  when  per- 
sons are  not  at  work  therein ;  and  such  excavations,  when  made 
for  the  purpose  of  laying  gas  or  water  pipes,  shall  have  the 
earth  new  rammed  when  closing  the  same,  and  the  street  left 
in  as  good  condition  as  before  said  excavations,  under  penalty 
of  five  dollars,  to  be  collected  from  the  party  ordering  the 
excavation  to  be  made';  when  said  ordinance  had  not  been 
pleaded,  and  the  same  was  irrelevant  and  incompetent  and 
tended  to  establish  a  breach  of  duty  on  the  part  of  the  defend- 
ant which  had  not  been  alleged  in  the  complaint.*'  It  is  true, 
Mr.  Chief  Justice  Mclver,  in  City  Council  y.  Ashley  Phos- 
phate Co.,  34  S.  C.  650,  551,  13  S.  E.  846,  says :  'It  is  true 
that  the  complaint  does  contain  an  allegation  ttiat  'the  plain- 
tiffs, on  the  twenty-seventh  day  of  December,  1888,  for  the 
purpose  of  raising  a  revenue  and  in  exercise  of  the  taxing 
power,  passed  an  ordinance  entitled  ''An  ordinance  to  rega- 
late  licenses  for  the  year  1889,**  whereby,  inter  alia,  it  is  pro* 
vided  that  phosphate  rock  mining  or  manufacturing  com- 
panies or  agencies  engaged  or  intending  to  engage  in  busineai 
in  said  city,  shall,  on  or  before  the  twentieth  day  of  January, 
A.  D.  1889,  obtain  each  a  license  therefor,  and  shall  be  required 
each  to  pay  for  the  same  the  sum  of  five  hundred  dollars.'   But 


by  date  and  title,  contained  any  provision  authorizing  the  en- 
forcement of  the  payment  of  such  license  fee  by  snit  or  other- 
wise, ae  the  act  aJrave  referred  to  authorized  ;'nor  is  there  any 
allegation  that  such  ordinance  contained  no  pfoyision  at  all 
for  the  enforcement  of  such  payment  The  reference  to  this 
ordinance  by  date  and  title  is  not  sufficient,  for,  aa  is  said  in 
1  Dillon  on  Municipal  Corporations,  fourth  edition,  section 
346:  'The  courts,  nnless  it  be  the  courts  of  the  mimicipaUty, 
do  not  judicially  notice  the  ordinances  of  a  municipal  corpo- 
ration, nnless  directed  by  charter  or  statute  to  do  so.  There- 
fore, such  ordinances  when  sought  to  be  enforced  by  action,  or 
when  set  up  by  the  defendant  as  a  protection,  ehould  be  set 
out  in  the  pleading.  It  is  not  sufficient  that  they  be  referred 
to  generally  by  the  title  or  section,'  though  probably  they 
"°  need  not  be  set  out  in  haec  verba,  a  statement  of  the  srib- 
stance  with  reference  to  the  date,  title  and  section  being  sufii- 
dent:  See,  also.  In  re  Oliver,  31  S.  C.  S23,  S3  Am.  Bep.  681. 
Here,  hoirever,  there  is  no  allegation  that  the  ordinance  in 
substance  provides  for  the  enforcement  of  the  payment  of  the 
license  fee  by  action.  It  seems  to  us,  therefore,  that  the  al- 
legations in  this  complaint  are  not  sufficient  to  constitute  the 
oause  of  action  sought  to  be  enforced  therein;  but  that  a  fur- 
ther allegation  was  necessary  for  that  purpose,  either  to  the 
effect  that  provi^on  had  been  made  in  the  ordinance,  as  an- 
tiiorized  by  the  act  of  1881,  supra,  for  the  enforcement  of  the 
payment  of  such  license  tax  by  action,  or  that  no  provision 
whateyer  had  been  made  for  that  purpose,  which  would  have 
raised  the  question  whether,  in  the  absence  of  any  provision 
at  aU,  the  court  of  common  pleas,  by  virtue  of  its  general 
jurisdiction,  could  enforce  a  right  conferred  by  an  or^ance 
of  a  municipal  corporation  by  an  ordinary  action,  where  no 
other  mode  of  doing  so  has  been  provided  by  the  ordinance." 
But  in  that  case  the  ordinance  was  the  foundation  of  the 
pkintiS's  cause  of  action,  and  the  rule  there  stated  does  not 
apply  in  other  cases.  In  Nohrden  v.  Northeastern  R.  E.  Co., 
M  S.  C.  496,  32  8.  E.  624,  Mr.  Chief  Justice  Mclver  points 
out  this  distinction,  when  be  says:  "The  second  ground  upon 
which  this  motion  is  based,  or  rather  the  second  defect  in  the 
ttatements  of  the  complaint  relied  on  to  support  the  motion^ 
is  in  the  failore  to  state  in  paragraph  2  of  the  third  cause  of 
•ction  c^tain  facts,  cannot  be  sustained.    The  defect  relied 
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on  is  the  f aflnre  to  state  'the  title^  date  and  anthority  for  paseage 
and  publication  of  the  alleged  revised  ordinances  of  the  city  of 
Charleston^  and  the  substance  of  the  alleged  section  605  thereof, 
and  the  same  with  regard  to  the  alleged  amendment  thereto  re- 
ferred to'  in  said  paragraph.  This  is  not  an  action  to  enforce 
the  performance  of  any  duty  imposed  by  an  ordinance  of  the  dty 
of  Charleston,  or  to  enforce  the  payment  of  any  tax  or  penally 
imposed  by  such  ordinance,  but  the  cause  of  action  here  is  the 
negligence  of  the  defendant  company  resulting  in  the  death  of 
the  intestate,  and  the  ordinances  of  **®  the  city  are  only  re- 
ferred to  as  showing  such  negligence.  The  case  of  City  CouncQ 
V.  Ashley  Phosphate  Co.,  34  S.  C.  641,  13  S.  E.  845,  relied  on 
by  counsel  for  appellant,  does  not,  therefore,  apply  to  this  case.*' 
If  the  rule  laid  down  in  the  case  of  City  Council  y.  Ashley 
Phosphate  Co.,  34  S.  C.  541,  13  S.  E.  845,  had  been  applied  in 
the  case  of  Nohrden  v.  Northeastern  R.  B.  Co.,  54  S.  C.  496,  32 
S.  E.  524,  the  objection  to  the  ordinance  would  have  been  sus- 
tained. In  15  Encyclopedia « of  Pleading  and  Practice,  427, 
under  the  head  of  '^violation  of  ordinance  relied  on  as  negli- 
gence,'' it  is  said:  '^t  is,  of  course,  unnecessary  to  plead  the 
ordinance  when  the  action  is  not  founded  upon  it;  but,  never- 
theless, in  such  cases  it  is,  in  some  jurisdictions,  admitted  in 
evidence  on  the  question  of  negligence."  This  exception  is 
overruled. 

The  second  exception  is  as  follows :  ^2.  Because  against  the 
objection  of  the  defendant,  the  plaintiff  was  allowed  to  introduce 
in  evidence  section  347  of  the  revised  ordinances  of  the  city  of 
Columbia,  as  follows,  to  wit :  ?n  order  to  provide  for  the  saiety 
of  the  public  at  places  where  the  tracks  of  the  steam  railroad 
companies  cross  tiie  streets  of  the  city  of  Columbia,  it  shall  be 
the  duty  of  said  companies  to  station  during  tiie  daytime  at 
such  crossings  as  in  the  judgment  of  the  city  council,  the  pub- 
lic safety  may  require,  to  be  designated  by  city  council,  a  flag- 
man, whose  duty  it  shall  be  to  show  a  red  flag  whenever  a  train 
may  be  approaching  or  crossing  such  streets;  and  it  shall  also  be 
the  duty  of  said  companies  to  provide  and  mitiTifAiT^  at  sndi 
crossings  a  good  and  sufficient  light,  to  bum  from  thirty  min- 
utes after  sunset  until  one  hour  before  sunrise,'  when  it  had  not 
been  pleaded,  and  was  irrelevant  and  incompetent  and  tended  to 
establish  a  breach  of  duty  on  the  part  of  the  defendant,  whidibad 
not  been  alleged  in  the  complaint.''  Thia  is  disgoeed  ol  by  vhit 
haa  juit  been  said,  and  is  overruled. 


charged  the  jury  a*  follows,  to  wit:  The  complaint  in  thia 
case  haa  that  form — it  is  for  punitiTe  damages — ^it  is  drawn 
»L  that  form.  ....  The  damage  it  seta  forth  in  a  manner 
which-  would  call  for  punitiTe  damages,  provided  all  the  facts, 
material  facts,  are  proren  to  the  satisfaction  ■"'  of  the  jury*; 
thereby  indicating:  1.  That  although  the  complaint  contained 
no  allegation  of  willful  or  intentional  injury  on  the  part  of  the 
defendant^  it  nevertheleas  alleged  the  damage  in  a  manner 
•■which  would  call  for  punitive  damages';  and  S.  Thereby  in- 
dicating that  if  the  facta  alleged  in  the  complaint  were  proven 
to  the  satiefaction  of  the  jury,  it  woidd  be  their  duty  to  give 
punitive  damages."  In  Watts  v.  South  Bound  B.  B.  Co.,  60 
8.  C.  74,  38  S.  E.  842,  Mr.  Justice  Jones  says:  "In  the  fourth 
paragraph  it  is  alleged  that  the  plaintiff  fell  into  said  cot  and 
was  injured  'by  reason  of  the  wanton  and  reckless  carelessness 
and  negligence  of  the  defendant  in  not  properly  guarding  and 
protecting  said  excavation,  etc'  These  legations  we  think  are 
BofQcient  to  warrant  the  diarge  in  reference  to  exemplary  dam- 
ages. In  the  Century  Dictionary  and  Encyclopedia,  Vanton' 
is  defined  as  follows:  'S.  Characterized  by  extreme  recklessness, 
foolhardiness,  or  heartlessness ;  malicious;  recklessly  disregard- 
ful  of  the  ri^t  or  of  consequence.'  A  charge  that  an  act  waa 
recklessly  and  wantonly  done,  or  omitted,  indicates  much  more 
than  mere  inadvertence,  and  implies  tha:t  the  wrongdoer  has 
a  mind  or  spirit  which  though  adverting  to  its  duty  and  the  con- 
sequences of  its  breach,  yet  in  unbridled  license  disregards  the 
aame.  The  language  imports  a  conscious  failure  to  observe 
due  care  from  which  evil  intent'  may  be  inferred:  See  Mack 
▼.  South  Bound  R  R.,  52  S.  C.  344,  68  Am.  St.  Rep.  913,  29 
S.  E.  905 ;  Glover  v.  Charleston  etc.  Ey.  Co.,  67  S.  C.  228,  35 
S.  E.  510."  This  authority,  as  well  as  others  which  could  be 
cited,  dispoBes  of  both  the  subdivisions  in  said  exception. 

The  fourth  exception  is  aa  follows:  "4.  Because  his  honor 
charged  with  reference  to  the  defendant's  franchises,  as  follows, 
to  wit:  'But  it  must  observe  the  regulations  of  the  city  also, 
because  th«  city  is  chartered  by  the  l^slature.  The  city  has 
certain  rights  granted  to  it  by  its  charter,  and  these  rights  .and 
charters  to  the  city  of  Columbia  give  the  right  to  make  certain 
regulations';  thereby  indicating4t  was  the  duty  of  the  defend- 
ant to  observe  the  provisions  of  the  ordinances  of  the  city  which 
had  been  introduced  in  eridence  by  the  plaintiff,  although  not 
pleaded  in  the  complaint,  and  although  ""  no  breach  of  such 
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ordinance  was  alleged  in  the  complaint/'  This  exception  is 
disposed  of  by  what  has  already  been  said,  and  is  overruled. 

The  fifth  exception  is  as  follows:  '^5.  Because  his  honor 
charged  the  jury,  with  reference  to  defendant's  third  request 
to  charge,  as  follows,  to  wit:  ^I  charge  you  that,  with  this:  that 
if  that  includes  the  observance  of  the  reasonable  ordinances  of 
the  city,  which  have  been  properly  promulgated,  then  I  charge 
you  it  is.  It  is  necessary  for  them  to  take  all  reasonable  care 
under  the  common  law,  and  it  is  necessary  to  observe  an  ordi- 
nance, if  such  ordinance  of  the  city  has  been  properly  promul- 
gated'; thereby  indicating  that  the  jury  could  take  into  consid- 
eration the  breach  of  the  provisions  of  any  ordinance  of  the  city 
which  had  been  properly  promulgated,  although  such  ordinance 
was  not  alleged  in  the  complaint,  and  no  breach  of  its  provi- 
sions was  alleged/'  This  is  also  concluded  by  the  foregoing 
language,  and  is  overruled. 

The  sixth  exception  is  as  follows:  ''6.  Because,  upon  the  re- 
quest of  the  plaintiff,  his  honor  charged  the  jury  as  follows, 
to  wit :  'Any  party  who  makes  an  excavation  in  a  public  high- 
way or  street,  and  carelessly  and  negligently  fails  to  provide 
proper  safeguards  for  the  protection  of  the  public  passing  along 
said  highways  or  streets,  is  liable  in  damages  to  any  person  in- 
jured by  reason  of  such  excavations';  thereby  indicating  that  the 
mere  fact  of  carelessly  and  negligently  failing  to  provide  proper 
safeguards  for  such  excavation  for  the  protection  of  the  public 
passing  along  the  highway  or  street,  would  make  the  party  lia- 
ble in  damages  to  any  person  injured  by  reason  of  such  ex- 
cavation, regardless  of  the  fact  whether  the  excavation  was 
known  to  the  party  injured  and  regardless  of  the  fact  whether 
the  party  injured  was  at  the  time  in  the  proper  use  of  the  high- 
way or  street."  The  charge  stated  correctly  the  general  prin- 
ciple of  law,  and  if  the  appellant  desired  an  instruction  upon 
the  propositions  contained  in  the  exceptions,  ^^^  requests  to 
charge  should  have  been  presented  to  that  effect  The  exception 
is  overruled. 

The  seventh  exception  is  as  follows:  ^"f.  Because  his  honor, 
upon  request  of  the  plaintiff,  charged  the  jury  as  follows,  to 
wit:  ^nder  that  charter,  the  mayor  and  aldermen  of  the  city 
of  Columbia  had  the  power  and  authority  to  pass  the  ordi- 
nances which  have  been  intro^^ced  in  evidence  in  this  case;,  and 
such  ordinances  are  valid  and  binding  upon  the  defendant  rail- 
road company  in  its  use  and  occupancy  of  the  streets  of  said 
city' ;  thereby  expressing  an  opinion  on  the  facts  of  the  case,  ta 
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wit,  that  the  ordinances  in  question  were  valid  and  binding,  re- 
gardless of  the  question  whether  they  had  been  properly  passed 
and  promulgated,  and  thereby  further  indicating  that  the  breach . 
of  such  ordinances,  even  if  properly  passed  and  promulgated, 
should  be  taken  into  consideration  by  the  jury  in  determining 
the  defendant's  liability,  although  such  ordinances  were  not 
pleaded  and  no  breach  of  their  provisione  alleged/*  The  ob- 
jection to  the  introduction  of  the  ordinances  in  evidence  was 
on  the  ground  that  they  had  not  been  pleaded,  and  not  that 
they  had  not  properly  been  passed  and  promulgated.  His  honor 
used  the  lan^age  quoted  in  the  exception  in  giving  construc- 
tion to  the  ordinances,  and  without  any  intention  of  invading 
the  province  of  the  jury.  The  charge,  when  considered  in  its 
entirety,  sustains  this  interpretation  of  his  language.  The  other 
part  of  the  exception  has  already  been  disposed  of.  This  ex- 
ception is  overruled. 

The  eighth  exception  is  as  follows:  ''8.  Because  his  honor 
charged  the  jury  as  follows,  to  wit:  'It  is  a  question  of  fact 
for  you  to  say,  under  the  evidence  in  this  case,  whether  or  not 
the  defendant  has  violated  the  provisions  of  the  ordinance  giving 
it  a  right  of  way  through  certain  streets  of  the  city  of  Colum- 
bia, or,  in  fact,  of  any  of  the  ordinances  that  have  been  intro- 
duced in  evidence.  I  charge  you,  however,  that  if  you  find  from 
the  evidence  that  any  of  the  provisions  of  the  city  ordinances 
have  been  violated,  and  that  the  injury  complained  of  residted 
from  such  ^^^  violation,  then  such  violation  is  a  circumstance 
from  which  negligence  may  be  inferred';  thereby  indicating  as 
a  fact  that  the  violation  of  such  ordinance  would  be  a  circimi- 
stance  from  which  negligence  might  be  inferred,  and  also 
thereby  indicating  that  the  jury  might  take  into  consideration 
the  violation  of  an  ordinance  not  pleaded,  when  no  violation 
thereof  was  alleged.**  We  do  not  think  it  is  longer  an  open 
question  in  this  state  that  the  violation  of  an  ordinance  is,  at 
least,  e  circumstance  from  which  negligence  may  be  inferred. 
The  other  question  raised  by  the  exception  has  already  been 
considered.    The  exception  is  overruled. 

The  ninth  exception  is  as  follows :  '^9.  Because,  upon  request 
of  the  plaintiff,  his  honor  charged  the  jury  as  follows,  to  wit: 
'This  is  an  action  for  punitive  or  exemplary  damages.  In  such 
an  action  the  jury  may  allow  such  an  amount  as  they  deem 
proper  within  the  limit  of  the  amount  demanded  in  the  com- 
plaint, by  way  of  punishment  to  the  defendant,  and  to  deter 
the  defendant  and  all  other  persons  from  the  commission  of 
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fiimilar  wrongs  in  the  future  by  the  example  thereby  afforded. 
Punitive  or  exemplary  damages  are  recoverable  where  there  is 
evidence  of  gross  negligence  or  recklessness^  or  wanton  disre- 
gard of  the  rights  of  others';  thereby  indicating:  L  That  al- 
though there  was  no  allegation  of  willfulness  or  intentional  in- 
jury on  the  part  of  defendant^  that  nevertheless  this  was  an 
action  for  punitive  or  exemplary  damages;  and  2.  Thereby 
further  indicating  that  punitive  or  exemplary  damages  are  re- 
coverable where  there  is  evidence  of  'gross  negligence  or  reckless- 
ness or  wanton  disregard  of  the  rights  of  others/  although 
there  was  no  evidence  of  willfulness  or  intentional  injury  on 
the  part  of  the  defendant;  and  3.  Thereby  further  indicating 
that  in  such  an  action  it  was  not  necessary  that  the  'gross  neg- 
ligence or  recklessness  or  wanton  disregard  of  the  right  of 
others'  should  be  established  by  a  preponderance  of  the  testi- 
mony^ but  that  they  could  be  established  by  any  evidence 
thereof.''  The  first  subdivision  cannot  be  sustained,  because 
^^^  it  has  been  shown  that  there  are  allegations  of  willfulness  or 
intentional  injury  on  the  part  of  the  defendant. 

We  will  next  consider  subdivision  2,  which  raises  the  question 
that  punitive  or  exemplary  damages  are  not  recoverable^  as  there 
was  no  evidence  of  willfulness  or  intentional  wrong  on  the  part 
of  the  defendant.  This  was  a  question  for  the  jury,  in  view 
of  all  the  facts  and  circumstances  in  the  case.  In  16  American 
and  English  Encyclopedia  of  Law,  392  and  395,  it  is  said :  'TThe 
element  which  distinguishes  actionable  negligence  from  crimi- 
nal wrong  or  willful  tort  is  advertence  on  the  part  of  the  per- 
son causing  the  injury.  He  may  advert  to  the  act  of  omission 
of  which  he  is  guilty,  but  he  cannot  advert  to  it  as  a  failure 
of  duty — ^that  is,  he  cannot  be  conscious  that  it  is  a  want  of  or- 
dinary care — ^without  subjecting  himself  to  the  charge  of  having 
inflicted  a  willful  injury,  because  one,  who  is  consciously  guilty 
of  a  want  of  ordinary  care,  is,  by  implication  of  law,  chargeable 
with  an  intent  to  injure,  malice  being  but  the  'willful  doing  of 
a  wrongful  act.'  •  •  •  •  Negligence  and  willfulness  are  the  op- 
posits  of  each  other.  They  indicate  radically  different  mental 
states.  The  distinction  between  negligence  and  willful  tort 
is  important  to  be  observed,  not  only  in  order  to  avoid  a  con- 
fusion of  principles,  but  is  necessary  in  determining  the  ques- 
tion of  damages,  since  in  case  of  an  injury  by  the  former,  dam* 
ages  can  only  be  compensatory;  while  in  the  latter,  they  may 
also  be  punitory,  vindictive  or  exemplary."  The  court,  in  Pick- 
ens V.  South  Carolina  etc  Co.,  54  S.  C.  605,  32  S.  E.  569,  af- 
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ter  quoting  with  approval  the  foregoing  language,  says:  'The 
complaint  alleged  intentional  wrong,  and  the  plaintiff  had  the 
right  to  introduce  testimony  having  only  a  remote  causal  con- 
nection between  the  alleged  wrongful  act  and  the  injury  re- 
sulting therefrom,  in  order  that  the  jury  might  have  all  the 
facts  and  circumstances  before  them,  in  estimating  the  ex- 
emplary damages/'  Again:  *'In  an  action  for  a  willful  tort, 
the  jury  has  the  right  to  take  into  consideration  two  elements 
of  damages:  1.  Compensation  for  the  injury  sustained,  as  to 
which  the  plaintiff  is  confined  to  a  recovery  of  such  damages  as 
flow  naturally  and  proximately  •'*  from  the  wrongful  act; 
and  2.  The  conduct  of  the  defendant,  for  which  the  plaintiff 
is  entitled  to  recover  exemplary  damages,  sometimes  called 
punitive  damages  or  vindictive  damages.  The  exemplary  dam- 
ages are  in  addition  to  the  compensatory  damages :  Duckett  v. 
Pool,  34  S.  C.  311,  13  S.  B.  642/'  The  question  presented  by 
the  third  subdivision  cannot  be  sustained,  as  the  charge  when 
considered  in  its  entirety  shows  that  his  honor  instructed  the 
jury  that  the  facts  alleged  in  the  complaint  must  be  proved  to 
their  satisfaction  by  the  preponderance  of  the  evidence.  This 
exception  is  overruled. 

The  tenth  exception  is  as  follows :  ''10.  Because,  upon  request 
of  the  plaintiff,  his  honor  charged  the  jury  as  follows,  to  wit: 
'If  the  jury  bdieve,  from  all  the  evidence,  that  the  defendant 
company  is  liable  to  the  plaintiff  for  any  actual  damages  for 
the  injuries  sustained  by  him,  then,  in  fixing  the  amount  of 
damages,  they  may  consider  •  •  •  •  the  pecuniary  loss  which 
he  has  already  sustained  by  reason  of  his  injury,  and  also  that 
which  he  is  likely  to  sustain  in  the  future  by  reason  of  such  in- 
jury^ ;  thereby  indicating  that  it  was  proper  for  the  jury  to  sur- 
mise what  would  likely  be  the  pecuniary  losses  of  tiie  plaintiff 
for  all  time  to  come,  and  to  render  a  verdict  therefor."  The 
plaintiff's  tenth  request,  which  gave  rise  to  this  exception,  is 
as  follows :  **10.  If  the  jury  believe  from  all  the  evidence  that 
the  defendant  company  is  liable  to  the  plaintiff  for  any  actual 
damages  for  the  injuries  sustained  by  him,  then,  in  fixing  the 
amount  of  the  damages,  they  may  consider  his  loss  of  time; 
the  expense  incurred  by  plaintiff  by  reason  of  his  injury;  the 
physical  and  mental  pain  and  suffering  which  he  has  abeady 
endured  by  reason  of  his  injury,  and  also  that  which  he  is  likely 
to  experience  in  the  future  by  reason  of  such  injury;  the  im- 
pairment of  his  health  and  powers  of  locomotion  resulting  from 
his  injury ;  the  pecuniary  lose  which  he  has  already  sustained 
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by  reason  of  his  injury,  and  also  thet  which  he  is  likely  to  sus- 
tain in  the  future  by  reason  of  such  injury;  and,  in  this  con- 
nection, standard  life  and  anniiity  tables  showing  the  probable 
duration  of  life  and  ••''  the  present  ^alue  of  a  life  annuity, 
are  competent  evidence  to  assist  the  jury  in  making  their  esti- 
mate of  the  damages/'  In  his  argument  the  appellant's  attor- 
ney says :  *lt  is  true  that  in  an  action  for  personal  injuries,  it 
is  competent  for  the  jury  to  award  to  the  plaintiff  compensa- 
tion, not  only  for  past  pain,  but  also  for  pain  which,  by  the 
ordinary  course  of  nature,  it  is  apparent  the  party  injured  will 
fsuffer  in  the  future ;  and  that  present  compensation  for  pecuni- 
ary loss  already  suffered,  and  for  present  destruction  of  or  in- 
jury to  the  capacity  to  earn  in  the  future,  may  be  taken  into 
consideration  by  the  jury.  This,  however,  is  intended  as  the 
only  method  of  ascertaining  the  present  injury  to  the  party,  and 
is  based  upon  present  existing  conditions.  It  is  ako  true,  that 
pecuniary  loss  which  has  occurred  up  to  the  trial  of  the  action 
as  a  direct  result  of  the  injury  may  be  shown,  such  as  expendi- 
tures for  medical  bills,  medicine,  etc. ;  but  the  jury  cannot,  un- 
der any  circumstances,  be  allowed  to  infer  that  the  plaintiff  will 
incur  future  expenditures  for  any  such  purpose,  or  to  surmise 
as  to  the  amount  of  such  future  pecuniary  loss.^'  The  charge 
intended  that  the  jury  should  take  into  consideration  such 
elements  of  damages  as  it  is  admitted  by  the  appellanPi 
attorney  were  properly  recoverable,  and  this  exception  is  over- 
ruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  tiie 
circuit  court  be  aflSrmed. 


Exemplary  Damages^  In  those  Jurisdictions  wbere  aUowed,  are 
given  when  the  injury  for  which  an  action  is  brought  has  been 
caused  by  recklessness^  wantonness,  malice,  or  gross  negligence: 
Mack  V.  South  Bound  R.  B.  Co.,  62  8.  G.  823,  68  Am.  St  B^.  913, 
29  S.  B.  006;  Maisenbacker  v.  Society  Ck>ncordia,  71  Ckmn.  i&^  71 
Am.  St  Rep.  213,  42  AtL  07;  monographic  notes  to  Spellman  v.  idcb- 
mond  etc.  R.  R.  Co.,  28  Am.  St  Rep.  870-888;  Austin  t.  Wilson,  60 
Am.  Dec.  767-788;  Hoboken  Print  etc  Ca,  69  Am.  St  Repi  6W^ 

Damages  for  Personal  Injury  consist  of  the  ezpmaes  to  whlck 
the  injured  person  is  subjected,  the  inconvenience  and  suffering 
naturally  resulting;  and  the  loss  of  earning  power:  Qoodhart  v. 
Pennsylvania  R.  R.  Go.»  177  Pa.  St  1,  86  AtL  191,  65  Am.  8t  B/^ 
706»  and  eases  dted  in  the  cross-referenoe  note  theretow 
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DUNSCOMB  v.  EAITOOLPH. 
[107  Tenn.  68,  M  B.  W.  21.] 

PARTT-WALLB-WHAT  ARB.-A  pirty-w«n  li  tlie  dltlRloii 
mil  between  two  connected  arrd  matnallr    fopportliic    boildtnp^. 

i  only  coateinplated.  at  different 

rllr.  standing  bal " 

.  .  itnal  coat,  and  s 

rtfit  ot  eacb  ownw  to  Insert  hla  tlmberB  tha«tn. 

PARTT-WA1X8— HOW  ORBATBD.— The  Marces  of  pulT> 
mUla  are  three,  comietlng  of  an  ezpKn  or  Implied  contnct  between 
the  parties,  prescrtptlou  or  a  statute  or  municipal  law,  and  when  it 
Is  created  by  contract  the  contracting  terms,  as  Jndldall?  Intei^ 
preted,  det^tnlne  the  rlKhts  of  the  parties,    (p.  820.) 

PARTY-WALLS— ORBATION  BY  CONTRACT^  A  wall 
betweem  two  lots,  the  )»i7pertj  of  different  owneis.  Is  a  partr-w»D 
tboncb  erected  wholly  by  one  of  such  ownen-  and  prlncfpeilj  npoo 
hU  own  land  it  It  is  erected  under  a  contract  with  the  other  owner 
ttaat  the  tootinf,  and,  to  some  extent,  the  wall,  may  be  extended 
OTcr  on  tbe  property  of  the  latter,  and  tliat,  when  so  conatnicted. 
he  may  nse  It  as  a  perty-wall  npon  payment  ot  one-half  of  its 
Talne.    (pp.  920,  082.) 

PARTY-WALLP  -BIGHT  TO  OOT  WINDOWS  OR  OPIIN- 
INOfl  IN.— A  par^-wall  must  ordinarily  be  connmed  to  mean  m 
aoUA  wall  without  windows  or  <venlngs.    Hence  neltber  part  owner 
'  1  the  wall,  and  nay  be  enjoined 


has  any  right  to  cut  openlDn  In  t 
from  doing  ao.    (pp.  B22,  MSi) 


PARTr-WALLS- RIGHT  TO   CUT  OFBNINGS -StaTOP^ 

FBL.— A  part  owner  of  a  par^-wall  who  perndta  tbe  cottinK  at 
<q)enlncs  and  windows  therein,  and  1^  tali  OMidnet  indue—  the  b»- 
Uel  that  he  does  not  object  thereto.  Is  estopped  to  object  to  tbe  con- 
tinuance and  maintenance  theret^  In  tbe  absence  «C  lajoij  Uiac*- 
from,  or  deslrt  to  use  the  wall.    OP-  924.) 

Kenon  &  Swing,  for  the  eomplunsnt 

.     Budolph  ft  Sods  and  Tnrlej  &  Tarl^j.  to  tiw  JtfmlktM 
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®^  McALISTEE,  J.  The  questions  presented  for  our  de- 
termination npon  this  record  are:  1.  The  right  of  the  defend- 
ant, Bandolphy  to  maintain  windows  and  openings  in  a  cer* 
tain  division  wall  between  his  premises  and  those  of  the  com- 
plainant; 2.  The  liability  of  complainant  for  the  wall  which 
stands  near  the  shed  erected  by  the  complainant  on  the  rear 
of  his  lot.  The  facts  necessary  to  be  stated  for  a  clear  nn- 
derstanding  of  the  issues  between  the  parties  are  that  com- 
plainant and  defendant  are  owners  of  adjoining  lots  on  the 
east  side  of  Main  street  in  the  city  of  Memphis.  On  the  18th 
of  October,  1890,  these  adjacent  proprietors  entered  into  a 
written  contract  providing  ®^  for  the  erection  of  a  division 
wall  between  their  adjoining  premises. 

Defendant  Bandolph  erected  his  building  and  wall,  com- 
pleting same  on  August  1,  1891.  The  Bandolph  building  was 
seven  stories  in  height,  containing  ten  stores  on  the  ground 
floor  and  about  two  hundred  and  forty  rooms,  or  divisions  for 
rooms,  on  the  floors  above  the  ground  floor.  The  rooms  are 
designed  for  the  use  of  professional  and  business  men  for  offices 
and  places  of  business,  and  are  largely  occupied  for  those  pur- 
poses. In  1898  defendant  Bandolph,  in  order  to  promote  the 
comfort  of  his  tenants,  as  well  as  to  increase  the  rental  value 
of  the  property,  caused  windows  to  be  cut  in  the  south  (divi- 
sion) wall  on  east  floor  of  the  building  opposite  each  of  the 
three  main  halls  extending  through  from  north  to  south. 
Those  windows  were  put  in  without  in  any  way  weakening  or 
injuring  the  wall  of  the  building.  Three  windows  were  cat 
on  the  second  floor,  two  on  the  third  floor,  two  on  the  fourth 
floor,  three  on  the  fifth,  and  two  on  the  sixth  floor. 

It  further  appears  that  in  July,  1899,  this  injunction  bill 
was  filed  by  Mrs.  Dunscomb  against  defendant,  Bandolph,  in 
which  it  was  alleged  that  the  complainant  was  about  to  com- 
mence the  erection  of  a  building  on  her  lot  adjoining  the  Ban- 
dolph premises,  and  that  the  windows  and  openings  in  the 
south  wall  of  the  Bandolph  building  ®*  made  by  the  defend- 
ant, Bandolph,  for  his  own  use  and  benefit,  would  obstruct  and 
interfere  with  the  complainant  in  the  erection  of  her  build- 
ing, and  were  in  violation  of  the  contract,  which  gave  com- 
plainant right  to  build  to  the  south  walL 

The  bill  prayed  an  injunction  restraining  the  defendant 
from  in  any  manner  interfering  with  the  use  by  the  complain- 
ant of  the  wall  as  a  party-wall  in  the  building  ehe  was  about 
to  commence. 


lae  DUi  aiBO  prajea  max  loe  written  coniraci  oe  Epeciocaiiy 
perfOTmed  by  the  defendant,  Handolph,  and  that  he  be  re- 
quired to  close  all  openings  and  windows  in  the  wall,  and  that 
he  be  required  to  fulfill  the  terms  of  the  contract  providing 
for  the  party-wall.  It  also  prayed  that  the  value  of  the  wall 
space  to  be  used  by  the  complainant  in  the  erection  of  her 
building  be  fixed  and  ascertained,  to  the  end  that  she  might 
pay  the  same. 

An  injunction  issned  as  prayed  upon  the  fiat  of  Hon.  Jacob 
S.  Galloway,  judge.  Complainant  then  proceeded  and  erected 
a  two-story  building,  adjoining  same,  to  the  division  wall.  On 
the  4th  of  December,  1899,  the  parties  appeared  in  open  court 
and  agreed,  viz.:  1.  That  complainant  had  paid  defendant, 
Randolph,  tht  sum  of  fourteen  hundred  and  fifty-eight  dollars 
and  eigh^-right  cents  as  fnll  payment  for  a  half  interest  in 
that  portion  of  the  «onth  wall  of  her  building  which  had  been 
used  by  the  **  complainant  in  the  erection  of  the  two-story 
building  recently  constructed  by  her;  2.  That  defendant,  Ean- 
dolph,  agreed  at  once  to  fill  in  and  close  up,  at  his  own  cost, 
the  windows  in  the  south  wall  which  were  covered  or  reached 
liy  the  building  of  complainant,  but  did  this,  as  he  claimed, 
of  his  own  volition  and  did  not  concede  that  the  contract  obli- 
gated him  to  do  so,  etc.  This  included,  the  agreement  stated, 
the  windows  which  were  partially  covered  by  the  building  of 
complainant  as  well, as  those  which  were  completely  covered  by 
it. 

The  agreement  further  stipulated  it  vras  not  to  affect  the 
right  of  complainant  to  demand  that  all  the  windows  be  closed, 
and  this  question  was  left  open  for  determination  in  this  cause, 
and  all  other  questions  not  specifically  settled  were  reserved. 
The  agreement  of  the  parties  was  made  the  decree  of  the  court. 
I>efendant,  Bandolph,  then  filed  an  answer  and  cross-bilL 
In  his  cross-bill  defendant  alleged  that  complainant,  in  addi- 
tion to  using  the  portion  of  the  south  wall  of  his  building  for 
the  purpose  of  her  two-story  building,  constructed  a  brick  wall 
on  the  south  and  eest  side  of  his  lot  and  attached  it  to  tha 
east  end  of  the  south  wall  of  the  Randolph  building,  making 
a  compact  wall  on  the  east;  that  complainant  then  constructed 
on  the  south  side  of  her  lot  a  stable  and  shed,  to  be  used  as 
a  shelter  for  animals;  that  the  **  roofs  of  both  the  shed  and 
stable  rest  upon  and  are  connected  with  the  top  of  the  wall 
constructed  by  the  complainant  on  the  east  and  south  sides 
of  her  lot    Defendant  then  stated  that  complainant  is  in- 
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debted  to  him  for  the  valne  of  the  wall  so  used  by  her,  in  ad- 
dition to  the  portion  of  the  wall  for  which  she  has  already 
paid.  Defendant,  Bandolph,  then  proceeded  to  state  his  un- 
derstanding and  interpretation  of  the  written  contract. 

It  is  stated  that  the  one  purpose  of  the  parties  was  to  ren- 
der the  said  wall  of  the  building  of  the  said  Bandolph  suffi- 
<AexA  and  useful  ''as  and  for  a  party-wall/'  and  not  then  to 
make  it  a  party-wall,  etc.  This  idea,  it  is  claimed,  is  clearly 
expressed  in  the  provision,  to  wit:  ''But  if  Mrs.  Dunscomb  or 
her  representatives  Should  hereafter  conclude  not  to  use  the 
said  Handolph  wall  as  a  party-wall  and  build  for  herself,  she 
may  use  the  sixteen  inches  of  footing  to  build  upon  as  her 
wall.** 

It  is  then  averred  that  as  the  complainant  was  not  bound 
by  the  contract  to  use  the  wall  as  a  party-wall,  but  had  the 
option  to  build  her  own  wall,  there  was  no  obligation  upon  the 
«aid  Bandolph  to  treat  the  wall  as  a  party-wall  in  fact,  or  to 
mnticipate  the  fact  that  complainant  would  ever  use  the  wall 
ss  a  party-wall,  until  she  made  her  election  so  to  treat  it  and 
notified  him  of  the  fact. 

^^  It  is  further  insisted  that  no  title  to  or  interest  in  the 
wall  or  in  the  ground  on  which  the  wall  stood  was  granted, 
but  only  the  right  to  use  it.  In  other  words,  complainant 
took  no  interest  in  the  wall  under  the  contract,  but  would 
acquire  the  interest  when  the  use  was  made  and  then  the  in- 
terest would  be  valued  and  paid  for. 

It  is  further  insisted  that  in  the  contract  the  wall  is  stated 
to  be  the  wall  of  the  said  Bandolph;  that  this  wall  was  not 
a  party-wall,  but  complainant  was  authorized  to  make  use  of 
it  "as  and  for  a  party-wall."  It  is  averred  that  no  part  of 
the  wall  was  put  upon  the  lot  of  complainant,  but  that  it  wsa 
placed  exactly  on  the  outside,  along  the  south  line  of  the  prop- 
erty of  the  said  Bandolph  and  the  north  line  of  the  property 
of  the  complainant. 

It  was  further  insisted  by  defendant  that  the  wall  being  en- 
tirely on  his  land,  and  having  made  no  contract  with  complain- 
ant as  to  the  construction  or  character  of  his  own  vidl,  he 
had  at  all  times  reserved  and  had  the  right  to  change  or  slter 
the  wall  as  he  saw  proper,  making  openings  therein  for  win* 
dowB  and  doing  with  the  wall  as  his  own  interest  dictated,  sub- 
ject only  to  the  terms  and  provisiona  of  his  contract  with  ihi 
complainant. 
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There  ia  no  allegation  in  complainant's  bill  that  the  win- 
dows cut  on  the  south  wall  of  the  Bandolph  building  in  any 
way  injure  the  complainant  ••  or  her  property,  or  interfere 
with  her  enjoyment  of  it,  or  decrease  its  value,  or  in  any  way 
inconyenience  her  or  those  who  occupy  her  property. 

The  answer  avers  as  a  matter  of  fact  that  the  windows  are 
no  injury  or  inconvenience  whatever  to  complainant,  and  do 
not  increase  the  risk  of  fire  on  her  premises  or  the  rate  of 
premium  for  insurance. 

The  answer  also  asserts  that  as  complain«uit  had  for  the 
first  time  elected  to  use  the  portion  of  the  wall  of  the  defend- 
ant, Bandolph,  after  the  windows  had  all  been  cut  in  the  wall, 
she  had  by  the  contract  only  the  right  to  use  the  wall  in  such 
condition ;  that  complainant  had  built  her  house,  and  had  thus 
accepted  the  wall  in  the  condition  it  was  then  in,  with  all  the 
windows  and  without  change,  and  had  thereby  estopped  her- 
self from  objecting  to  the  character  of  the  wdl  and  from  in- 
sisting on  the  closing  of  the  windows  therein  or  the  making 
of  other  changes. 

It  is  further  averred  that  Mrs.  Dunscomb,  through  her 
agents,  knew  that  the  windows  were  being  placed  in  the  south 
wall  of  the  Bandolph  building  at  the  time  they  were  con- 
structed, and  made  no  objection  thereto. 

The  chancellor,  on  the  hearing,  decreed  that  the  complain- 
ant, Mrs.  Marietta  Dunscomb,  was  not  entitled  to  require  the 
defendant,  Bandolph,  to  ^^  close  the  windows  as  they  now 
exist,  in  the  south  wall  of  his  building,  and  dismissed  the  bilL 

It  was  also  decreed  that  Bandolph  was  not  entitled,  under 
his  contract,  to  recover  for  that  portion  of  his  wall  adjoining 
the  stable  and  shed  which  had  been  erected  in  the  rear  of  com- 
plainant's two-story  building,  and  the  chancellor  accordingly 
dismissed  the  cross-bill.  The  cause  is  now  before  this  court 
on  writs  of  error  sued  out  by  both  parties. 

Complainant  Dunscomb's  second  assignment  is,  viz.:  '^It 
was  error  in  the  chancellor  to  hold  that  the  south  wall  of  the 
Bandolph  building  coidd  be  maintained  as  a  party-wall,  as 
was  agreed  by  contract  to  be  done,  and  at  the  same  time  al- 
low openings  therein,  and  the  court  erred  in  refusing  to  grant 
the  relief  prayed  for  by  the  bill  and  in  refusing  to  require 
the  defendant,  Bandolph,  to  close  the  windows  cut  in  the  said 
wall  by  him  since  its  erection.'' 

We  will  first  consider  the  legal  character  of  the  division  wall 
in  controversy,  viewed  in  the  light  of  the  written  contract  of 
the  parties  and  the  law  governing  such  walls. 
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Mr.  Bishop,  in  his  work  on  Noncontract  Law,  thnB  de- 
fines a  party- wall,  viz. : 

''Art.  914.  A  party-wall  is  the  division  wall  between  two  con- 
nected and  mutually  supporting  buildings,  either  both  actually 
erected  or  one  only  contemplated,  of  differout  owners,  common- 
ly but  •*  not  necessarily  standing  half  on  the  land  of  each,  or- 
dinarily maintained  at  mutual  cost,  and  always  with  the  right 
of  each  owner  to  insert  therein  his  timbers. 

"Art.  915.  Its  sources  are  three — ^an  express  or  implied  con- 
tract between  the  parties,  prescription,  which  is  a  particular 
form  of  the  implied  contract,  a  statute  or  municipal  by-law. 

"Art.  916 When  it  is  by  a  contract  the  contracting 

terms,  as  judicially  interpreted,  determine  the  rights  of  the 
parties'' :  Bishop's  Noncontract  Law ;  18  Am.  &  Eng.  Ency.  of 
Law,  5. 

In  Watson  v.  Gray,  14  Ch.  Div.  192,  194,  Pry,  J.,  gives, 
among  other  definitions  of  the  phrase  "party^wall,''  the  fol- 
lowing: 'Then,  thirdly,  the  term  may  mean  a  wall  which  be- 
longs entirely  to  one  of  the  adjoining  owners,  but  is  subject 
to  an  easement  of  right  in  the  other  to  have  it  maintained 
as  a  dividing  wall  between  the  two  tenants." 

It  will  be  observed,  in  the  first  place,  that  the  object  and 
purpose  of  constructing  this  wall  is  thus  clearly  expressed,  viz.: 
'Whereas,  it  is  desirable  that  the  said  wall  of  the  said  build- 
ing of  the  eaid  Randolph  should  be  straight  and  also  that 
the  same  should  be  so  constructed  that  it  may  be  used  as  a 
party-wall  by  the  said  Bandolph  and  the  said  Mrs.  Marietta 
Dunscomb  and  those  who  may  succeed  to  their  respective 
rights." 

••  The  location  of  the  wall  is  then  defined,  viz.:  *TJpon  the 
line  of  the  said  Bandolph  for  its  entire  length,  except  at  a 
point  ninety-five  and  one-tenth  feet  from  Main  street,  where 
it  strikes  the  line  of  the  said  Mrs.  Marietta  Dunscomb  eight 
and  five-tenths  feet  from  the  north  line  of  a  building  now 
upon  her  lot  and  runs  within  the  wall  of  said  building  about 
twenty-one  feet,  more  or  less,  until  it  intersects  the  line  divid- 
ing eaid  lots  of  the  said  Bandolph  and  the  said  Mrs.  Marietta 
Dunscomb,  and  follow  the  said  line  thence  to  the  weat  line 
of  Mulberry  street." 

The  contract  proceeds  to  say:  'It  is  further  agreed,  in  order 
to  render  the  said  wall  of  the  said  building  of  the  said  Ban- 
dolph sufficient  and  useful  as  and  for  a  party-wall,  as  before 
contemjplat^,  that  the  said  Bandolph,  and  his  agents  and  em- 


street  on  the  west  to  Mulberry  street  on  the  east  sixteen  (IG) 
inches  beyond  the  onteide  line  of  said  wall,  and  into  the  prop- 
erty of  the  said  Mrs.  Marietta  Dnnscomb,  Buch  footings  to  be 
and  remain  permanently  a  part  of  said  wall." 

It  is  then  provided:  '^t  is  further  agreed  between  the  said 
parties  that  the  said  Marietta  Dnnsoomb,  or  her  heirs  or  as- 
fijgns,  may  at  any  time  hereafter  use  the  said  wall  to  be 
erected  by  the  eaid  Bandolph,  ....  they  paying  at  the  time 
they  use  the  same  one-half  ^*'**  the  value  of  the  entire  wall 
80  far  as  they  make  use  of  the  same,  such  value  to  be  ascer- 
tained by  agreement  between  the  parties  at  the  time,  or  other- 
wise; such  value,  however,  not  to  exceed  the  original  cost  of 
the  wall  need," 

We  think  it  quite  plain  from  these  provisions  of  the  con- 
tract that  it  was  the  intention  of  the  parties  to  establish  this 
wall  as  a  party-wall.  The  wall  was  to  be  built  in  part  npon 
the  ground  claimed  by  Mrs.  Dunscomb,  for  it  is  recited  that 
the  latter  is  to  permit  the  bouse  in  the  rear  of  her  lot  to  be 
torn  down  and  rebuilt  by  the  said  Bandolph  in  order  to 
straighten  his  line. 

It  is  insisted  by  Bandolph  that  Mrs.  Dunscomb  had  no  title 
to  the  eight  feet  five  inches,  bat  it  is  admitted  that  she  had 
possession,  and  was  actually  occupying  the  ground  and  volun- 
tarily surrendered  any  right  she  might  have  in  the  premises 
in  order  to  build  this  wall:  Deman  v.  Colberg,  2  Shannon's 
Tenn,  Cas.  18,  It  is  further  recited  in  the  contract  that  the 
footings  and  foundations  of  this  wall  shall  extend  sixteen 
inches  into  the  ground  owned  by  complainant,  Dunscomb. 
But  while  these  features  of  ownership  are  patent  in  the  con- 
tract, that  question  is  inmiaterial  if  it  otherwise  appears  that 
a  party-wall  was  to  be  established. 

In  Watson  v.  Gray,  14  Ch.  Div.  193-194,  Fry,  *<"  J.,  among 
other  definitions  of  a  party-wall,  gives  the  following,  to  wit: 
"Then,  thirdly,  the  term  may  mean  a  wall  which  belongs 
entirely  to  one  of  the  adjoining  owners,  but  is  subject  to  an 
easement  or  right  in  the  other  to  have  it  maintained  as  a  divid- 
ing wall  between  the  two  tenants."  We  are,  therefore,  of 
opinion  that  the  written  contract  between  the  parties  pro- 
Tided  for  the  erection  of  a  party-wall  in  the  legal  acceptation 
of  that  term,  and  that  aa  such  both  parties  are  entitled  to  havs 
it  maintained. 


question  presented  u  irhether  either  party  ma;  cut  windovi 
or  openings  in  the  vail. 

The  exact  question  was  preeented  In  OniTee  ▼.  Smitli,  87 
Ala.  450,  13  Am.  St.  Rep.  60,  6  South.  SOS,  and  it  is  said: 
"There  is  no  statute  in  the  state  reflating  the  subject  of 
party-walle,  as  in  Bngland  and  soma  of  the  Amerioan  states. 
The  question  is,  therefore,  to  be  determined  by  the  piiaciplea 
of  the  common  law  bearing  on  eaeements  of  this  nature.  It 
is  our  opinion  that  a  party-wall  must  ordinarily  be  cocslraed 
to  mean  a  solid  wall,  without  windows  or  openings.  Such 
openings  tend  to  weaken  the  strength  of  the  structure,  and 
impair  its  value  for  lateral  support  of  the  adjoining  building. 
They  prevent,  or  render  inconveni^t,  the  utilization  of  the 
wall  for  the  erection  of  an  *"■  additional  story  for  the  build- 
ing.  l%ey  also  increase  the  hazards  of  fire  and  injuriously  af- 
fect the  adjoining  proprietor  by  unduly  exposing  his  premises 
in  Tariotu  objectionable  ways,  which  readily  suggest  them- 
selvaB  without  any  elaborate  enumeration.  If  allowed  to  con- 
tinue, moreover,  for  a  period  of  twenty  years,  the  privilege 
of  the  adjoining  owner  would  mature  into  a  perfect  legal  right 
under  the  doctrine  of  prescription.  The  croBs-easemeut  which 
the  appdlee  had  in  the  wall  was,  in  our  opinion,  violated  by 
the  attempt  of  the  defendanta  to  create  the  openings  for  the 
windows,  sought  to  be  restrained  by  injunction." 

In  Miluer's  Appeal,  81  Pa.  St  64,  the  defendant  laid  a 
foundation  "partly  upon  the  plaintiffs  and  partly  on  the  de- 
fendant's line,"  but  erected  the  wall  "wholly  within  his  own 
line,"  and  in  this  wall  made  four  windows.  It  was  soug'ht  to 
have  tbe  same  closed,  and  the  bill  was  maintained,  it  being 
adjudged  that  the  "defendant  was  bound  to  make  the  erection 
a  solid  wall,"  and  it  was  further  held:  "If  the  builder  starts 
the  foundation  as  a  party-wall,  thus  taking  the  land  of  the 
adjoiner,  he  must  carry  it  up  so  as  to  give  the  adjoiner  all 
the  benefits  of  a  party-wall." 

The  court  said:  "The  wall  mentioned  in  the  plaintifPs  bill 
is  clearly  a  party-well.  The  defendant  could  not,  by  reced- 
ing upon  the  foundation  of  a  part  of  it,  carry  up  that  part 
within  *®*  his  own  line,  so  as  to  destroy  the  character  of  the 
entire  wall,  and  thus  secure  to  himself  the  privilege  of  open- 
ings in  it  inconsistent  with  its  character  as  a  party-wall." 

It  is  insisted,  however,  by  defendants  that  complainant  ti 
estopped  to  object  to  the  windows  now  complained  o^  sine* 


is  based  npoa  the  folloving  state  of  facte.  As  stated,  the  coii> 
tracrt  between  these  parties  was  dated  October  18,  1890.  The 
Haodolph  building  vas  completed  about  August  1,  1891.  No 
windows  were  opened  until  the  ;ear  1898.  On  the  16th  of 
September,  1898,  while  the  openings  for  the  windows  were 
being  cat,  Mrs.  Dunecomb  addressed  defendant,  Bandolph,  the 
following  letter,  to  wit:  "I  am  told  that  yon  are  cutting  win- 
dows in  the  sonth  wall  of  your  building,  comer  Main  and  Beal 
streets,  and  hereby  notify  you  that  I  will  hold  yon  responsible 
for  any  damage  to  my  property  or  to  anyone  on  my  property 
by  biick  or  other  materii^  falling." 

Abont  this  time  J.  S.  Bunscomb,  Mrs.  DanecomVs  son  and 
agent,  saw  Oeorge  Bandolph,  the  son  of  the  defendant,  and 
told  him  he  did  not  mean  to  threaten  a  lawsuit  in  the  letter 
referred  to,  but  simply  to  pat  the  defendant,  Bandolph,  on  his 
guard,  that  do  further  damage  might  be  done  by  brick  falling 
on  the  roof  of  ****  his  mother's  house  and  in  the  yard,  endan- 
gering the  tenants  as  well  as  the  building. 

There  was  no  complaint  of  the  windows  being  cut  in  the 
wall.  Bandolph  thereupon,  without  further  complaint  from 
Mrs.  Dunscomb,  proceeded  at  considerable  expense  to  finish 
cutting  the  windows,  and  tbey  were  thence  used  for  the  pur- 
poses of  the  building  until  July  21,  1899,  when  a  formal  com- 
plaint was  made  by  letter  of  that  date  and  the  present  injunc- 
tion bill  was  filed.  Complainant  then  proceeded  and  erected 
her  two-etory  building  during  the  pendency  of  the  present  suit. 

It  should  be  stated  that  after  the  agreed  decree  was  entered 
herein,  the  defendant,  Bandolph,  closed  the  four  windows  by 
bricking  them  up,  thus  making  solid  that  portion  of  the  wall 
covered  by  complainant's  two-story  building. 

The  windows  which  remain  open  are  one  on  the  second  floor, 
two  on  the  third,  two  on  the  fourth,  three  on  the  fifth,  and 
two  on  the  sixth  fioor.  Complainant  has  no  use  for  the  wall 
at  the  present  time,  and  the  windows  do  not  intnfere  with  her 
building,  nor,  according  to  the  proof,  do  th«7  increase  the  risk 
9t  fire  or  the  rates  of  insurance. 

We  think  that,  under  the  facts  stated,  Mrs.  Dunscomb  must 
be  held  to  have  acquiesced  in  the  cutting  of  the  windows  and 
to  the  use  of  the  wall  by  defendant  for  this  purpose,  until  such 
time  as  she  may  desire  to  use  the  wall  '"^  under  the  terms 
of  the  contract.  If  Mrs.  Dunscomb  had  intended  to  object 
to  this  use  of  the  wall  by  Randolph,  she  should  have  inter* 
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posed  this  objection  when  the  windows  were  being  cut,  but  in- 
stead of  this,  she  only  objected  to  the  damage,  or  injury,  which 
might  be  done  her  property  or  tenants  by  falling  brick  or  ma- 
terial, thus  permitting  Randolph  to  incur  a  large  expense  un- 
der the  belief  that  complainant  consented  to  the  use  of  the 
wall. 

We  therefore  hold  that  complainant  is  estopped  by  her  let- 
ter and  implied  acquiescence  in  the  cutting  of  such  windows, 
as  well  as  the  representations  of  J.  S.  Dunscomb,  her  son 
and  agent,  to  insist  that  the  windows  shall  now  be  closed. 
But  we  do  not  mean  to  hold  that  complainant  has  forever 
estopped  herself  to  demand  that  such  windows  be  dosea,  but 
her  acquiescence  in  the  cutting  of  such  windows,  and  their 
consequent  use,  will  only  be  presumed  until  such  time  as  she 
may  desire  to  use  the  wall  for  the  purposes  contemplated  by 
the  contract. 

So  far  as  defendant's  cross-bill  is  concerned,  we  need  say 
nothing  further  than  that  in  our  opinion  the  proof  thereunder 
fails  to  establish  any  claim  for  recovery,  and  the  same  is  dis- 
missed. 

For  the  reasons  stated,  the  decree  of  the  chancellor  is  af« 
firmed*    The  costs  of  the  appeal  will  be  divided. 


PABTY-WAI1L& 
I.    What  Constlttttes. 
H.    How  Created* 

m.    Bight  to  Windows  or  Openings. 
IV.    Ownership  in  WaU. 

V.    Bights  of  Owners. 

a.  Bight  to  Increase  Tonndatloiiy  l^ength,  or  'Wt'g*^ 

b.  Bight  to  Bemove,  Bebuild,  and  Bspair* 
e.    Bight  to  Support. 

VI.    Destruction  of  WalL 

VH.    XTse  of  Wall. 

VJUL    Contribution  for  X7se  of  WalL 

a.  Generally. 

b.  Agreement  or  Covenant,  Whether  Baas  with  Xsai. 

1.  Cases  Maintaining  that  It  Does. 

2.  Cases    Holding    that  Coyenant  does  aot 

with  Land, 
o.    Grantee  with  Notice. 
d.    One  Owner  Beginning,  the  Other  Finishing,  WalL 

IX.    Bights  under  Leases. 
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X.    Wliat  Constltatee. 

A  party-wan  ordinarily  means  a  dividing  wall  between  two  bnlM- 
iTtgB,  to  be  used  equally  for  all  the  purposes  of  an  exterior  wall  by 
both  parties^  without  any  exclusive  use  by  either:  Harber  y.  Evans, 
JOl  Mo.  661,  20  Am.  St.  Rep.  646,  14  S.  W.  750.  A  party-waU  ordi- 
narily means  a  wall  partly  on  the  land  of  each  adjoining  owner,  but 
a  division  wall,  built  wholly  on  the  land  of  one  owner,  may,  by 
a^eemcnt,  become  a  party-wall:  Dorsey  v.  Habersack,  84  Md.  117, 
85  Atl.  96.  An  old  wall  standing  on  the  dividing  line  between  two 
lots,  from  long  user,  may  be  presumed  to  be  a  party-wall,  either 
from  an  agreement  to  that  effect,  or  from  its  being  built  upon  the 

Ihie  of  the  two  lots  for  that  purpose  by  the  respective  owners: 
O'Danlel   v.  Bakers*    Union,  4   Houst  488;  Koenig   y.  Haddix,  21 
111.  App.  53;  Schlle    y.  Brokhabus,  80  N.  Y.  614.    If    the    owner 
of  adjacent  lots  by  agreement,  constructs  a  wall,  partly  on  each 
lot,  for  the  common  support  of  their  buildings,  the  wall  so  con- 
structed and  used  is  a  party-wall,  and  the  owner  of  each  house 
has  an  easement  for  its  support  in  that  portion  of  the  wall  stand- 
ing  on   the   adjoining   lot:    Webster  y.  Stevens,  5  Duer,  658.    A 
wall  used  in  common  as  the  wall  of  two  adjacent  pnq;>erties  Is  a 
party-wall,  if  erected  partly  on  the  soil  of  each,  and  so  used  for 
many  years,  without  questloin  by  either  of  the  owners,  and  if  each, 
by  actual  measurement,  appears-  to  possess  a  little  land  beyond  the 
boundaries  fixed  by  his  title  neither  is  at  liberty  to  question  the 
encroachment  of  the  other,  in  order  to  disturb  the  status  quo  as 
to  the  wall  between  them:  Kelly  y.  Taylor,  43  La.  Anir.  1157,  10 
South.  255.    A  dividing  wall  between  two    buildings    owned    by 
dlfTerent  parties,  the  foundation  of  which  rests  partly  upon  the 
ground  of  each,  is  a  party-wall,  and  It  is  immaterial  that  the  foun* 
dation  Is  nt>t  equally  laid  upon  the  lot  of  each  party,  and  that  the 
wall  itself  above  the  foundation  is  wholly  within  the  lot  of  one  of 
the  adjoining  owners:  Appeal  of  Western  Nat  Bank,  102  Pa.  St 
171;  following  Mayer's  Appeal,  73  Pa.  St  164.    Or  if  a  wall  be- 
tween two  buildings  of  adjacent  owners  Is  used  as  a  common  wall 
continuously  for  a  long  period  of  time,  it  becomes  a  party-wall  to 
the  properties,  whetjier  equally  upon  the  lot  of  each,  or  wholly  upon 
the  land  of  one  of  such  owners:  McYey  y.  Dnrkin,  186  Pa.  St  418^ 
20  AtL  641.    It  Is  never  necessary  that  a  party-wall  should  stand 
half  upon  each  of  the  adjoining  parcels  of  land,  but  It  may  stand 
wholly  upon  one  lot,  and  may  or  may  not  be  the  common  property 
of  the  two  proprietors:  Tate  v.  Fratt  112  Oal.  613,  44  Pac.  1061; 
Zugenbuhler  y.  Gfllianl,  8  Iowa,  891.    Thus,  If  the  wall  of  a  house 
stands  wholly  upon  the  land  of  another,  and  1b  essential  to  the  sup- 
port of  the  house,  sncb  other  cannot  remove  or  impair  It,  if  both 
owners  have  bought  from  the  common  owner  with  knowledge  of 
the  situation  of  the  wall:  Henry  v.  Koch,  80  Ky.  891,  44  Am.  Bep. 
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484.    In  Knapp  t.  Sioux  dty  etc.  Ry.  CJo.,  66  Iowa,  M,  54  Am.  Rep. 
1,  21  N.  W.  198,  It  appeared  tbat  the  plaintiff  boagfat  a  lot  of  the 
defendant  agreeing  to  erect  a  bnlldlng  on  it,  and  it  was  also  agreed 
that  when  the  defendant  should  build  on  hds  owtf  lot,  he  would  con- 
struct a  stairway  to  the  second  story  to  serve  for  both  buildings  and 
to  stand  one-half  on  the  land  of  each  party.    The  plaintiff  then  built 
his  wall  twenty  inches  from  the  line  and  the  defendant  not  only 
used  it  for  the  stairway,  but  also  for  the  independent  support  of 
his  own  building,  and -It  was  held  that  the  wall  became  a  party-wall 
and  defendant  was  liable  for  one-half  its  cost    Although  a  waU  be- 
tween two  adjacent  properties  encroaches  upoa  the  land  of  one  of 
the  abutting  owners,  It  is  nevertheless  a  party-wall,  and  the  fact 
that  such  owner  does  not  know,  or  does  not  ascertain  by  surri^, 
that  the  wall  encroaches  upon  his  land,  does  not  prevent  tihe  other 
owner  from  obtaining  an  easement  by  prescription  to  maintain  the 
wall  as  it  stands:  Browning  v.  Goldenburg,  36  Ulsc.  Rep.  438,  73  N. 
Y.  8upp.  759.    But  if  on^  Intending  to  construct  a  waU  for  his  build- 
ing alone,  wholly  within  the  line  of  his  lot,  by  mistake^  ezt^ida  the 
foundation  therefor  slightly  into  an  adjoining  lot,  the  wall  does  not 
thereby  become  a  party-wall,  and  the  builder  may  be  compelled  to 
remove  it  from  the  adjoining  lot:  Pile  v.  Pedrick,  167  Pa.  St.  296; 
46  Am.  St  Rep.  677,  81  Atl.  646.    Merely  building  a  wall  by  one  of 
two  adjacent  owners,  and  placing  it  In  equal  proportions  <m  each 
lot  does  not  of  itself  make  it  a  party-wall  in  the  absence  of  user  by 
lK>th  parties,  or  an  agreement  that  it  shall  constitute  a  party-wall: 
Oldsteln  v.  Fireman's  Bldg.  Assn.,  44  La.  Ann.  492^  10  South.  92& 
If  the  owner  of  two  adjoining  lots  builds  a  house  upon  each  tot 
each  separated  from  the  other  by  a  brick  wall,  one-half  of  which 
rests  on  each  lot  and  afterward  conveys  the  houses  to  different 
grantees  by  separate  deeds,  each  describing  the  boundary  as  "a  line 
running  longitudinally  through  the  center  of  the  partition  wall  be- 
tween the  houses,"  the  wall  thus  referred  to  is  thereby  made  a 
party-wall:  Shrerett  ▼•  Bdwards,  149  Mass.  588^  14  Am.  St  Bep.  402; 
22  N.  B.  52. 

IL    How  Created. 

A  party-wall,  in  the  legal  sense  of  the  tami.  Is  created  as  audi 
in  three  ways  only:  By  contract  express  or  implied*  between  the 
parties,  from  long  user  constituting  prescriptiim,  or  by  statute;  and 
in  the  absence  of  statute  a  party-wall  can  exist  only  in  one  of  tto 
other  ways  mentioned:  Whiting  ▼•  Oaylord,  66  Oonn.  887,  60  Am. 
St  Bep.  87,  84  Aa  86;  Ijist  t.  Hombro<^  2  W.  Ya.  84a 

A  division  wall  may  become  a  party-wall  by  Tirtae  of  an  express 
agreement  between  the  parties,  and  this  is  the  nsoal  metiiod  mom 
employed  in  the  absence  of  statute.  If  an  owner,  when  oonteai- 
plating  the  erection  of  a  building^  agrees  with  the  owner  of  an 
adjacent  lot  that  the  wall  shall  be  built  one-half  on  the  iandi  of 


each,  and  that  mch  adjacent  lot  owner  will  paj  for  one-half  of 
the  wall  when  he  mahes  nae  of  It,  probably  no  party-wall  Is  cre- 
ated until  anch  oae  1b  made. 

As  tbe  role  MemB  to  be  that  the  bnlldlnfr  of  a  party-wall  by  thp 
•wner  of  a  lot  glres  blm  no  right  to  claim  coMrlbntlon  from  tbe 
owner  of  the  adjoining  lot,  without  an  agreement,  exprese  or  Im- 
plied, tor  Buch  contribution:  Orman  v.  Da;,  5  Fla.  385,  If,  lu  eucta 
case  the  adjolnlog  owner  aubfieqaently  bnllda  and  uses  such  wall 
for  one  wall  of  bii  bnlldlng,  he  cannot  be  made  to  contribute  an; 
part  of  the  coat  of  Us  erection:  Huck  v.  Flentye,  80  III  258;  Mc- 
Cord  T.  Herrlct,  IS  lU.  App.  423. 

A  dlTleton  wall  ma;  become  a  partr-wall  by  agreement,  actual 
or  presumed,  and  although  such  wall  may  hare  been  built  esclu- 
alvely  uptm  the  land  of  one  owner.  If  It  has  been  need  and  enjoyed 
In  common  by  tbe  ownera  of  both  honsei  tor  a  long  time  the  law 
will  presume  an  agreement  between  the  adjacent  ownera  that  tbe 
wall  ahaU  be  held  and  enjoyed  as  a  party-wall:  Brown  t.  Werner, 
40  Md.  IB.  But  tbe  claim  of  an  easement  In  a  party-wall  must  be 
based  upon  a  contract,  erpresa  or  ImpUenl,  or  upon  preacription  In 
the  absence  of  statata:  Cartwrlght  t.  Adair,  27  Ind.  App.  298,  61 
N.  B.  240. 

A  party-wall  agreement  Is  ralld  though  tbe  wall  la  birilt  wbolly 
on  tbe  land  of  one  of  the  adjacent  owners,  If  It  Is  thus  erected 
tbrongb  a  mntual  mistake  as  to  the  true  boundary  between  the 
loU:  Houghton  r.  MendenbaU,  CO  Mlnnr.  40.  D2  N.  W.  260. 

An  agreement  for  the  bnlldlug  of  a  party-wall  may  rest  In  parol, 
and  is  binding  If  not  reroked  before  the  wall  Is  used:  Bice  t.  BoN 
erts,  24  Wla.  461,  1  Am.  Bep.  19B.  If  one  of  the  owners  of  adjoin- 
ing lots  fronting  on  the  same  street  builds  a  party-wall  on  tbe  line 
between  tbe  two  Iota,  upon  the  other  owner's  promise  and  agree- 
ment orally  given  to  pay  one-half  the  value  thMeof  upon  ita  use  by 
him.  the  former  may,  wltboat  reterenc  to  the  party-wall  atatute 
requiring  special  agreements  about  snch  walls  to  be  In  writing,  re- 
cover upon  the  promise,  when  the  latter  asea  the  walL  This  Is  es- 
pecially the  case  when  auch  agreement  In  parol  Is  not  different 
from  that  which  the  statute  requires  tbe  parties  to  make:  Bwlft  r, 
Oalnan,  102  Iowa,  206,  68  Am.  St  Rep.  448,  71  N.  W.  288.  A  party- 
wall  may  also  be  created  by  user  as  such  lor  the  prescriptive  period 
as  from  such  nser  a  contract  Is  presumed  between  tbe  parties:  Dowl- 
Ing  T.  Hennlngs,  20  Ud.  179,  88  Am.  Dec  B4C:  Brown  v.  Werner, 
40  Md.  16;  McLaughlin  t.  Ceceoid,  141  Mass.  2&2,  5  N.  B.  261;  Scblle 
V.  Brokhahua,  80  N.  1.  614.  And,  as  we  have  already  stated.  It  may 
be  created  by  one  who  owns  both  the  lota  and  builds  a  wall  on  the 
dividing  line  between  them,  ami  then  conveys  the  lots  and  buildings 
to  separate  owners,  as  tbe  use  of  sncb  wall  as  a  party-wall  Is  as 
i^paraM  tsnnTM"K,  with  tbe  boiduM  and  bonellts  oC  vUcb  Us 
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grantees  are  equally  affected  and  each  has  anr  easement  for  support 
from  that  part  of  the  wall  standing  on  the  other  lot:  Webster  ▼. 
Stevens,  6  Duer,  553;  Eno  v.  Del  Vecchlo,  4  Duer,  63,  6  Duer,  17; 

Partridge  t.  Gilbert,  15  N.  T.  001,  69  Am.  Dec.  682;  Rogers  t.  Bios- 
helmer,  60  N.  Y.  646;  Doyle  v.  Rltten,  6  Phlla.  677. 

m.  Bight  to  Windows  or  Openings. 
A  party-wall  must  ordinarily  be  construed  to  mean  a  solid  wall, 
without  windows  or  other  openings;  and,  ih  the  absence  of  statutory 
regulation,  or  express  agreement  between  the  parties,  neither  has 
the  right  to  make  windows  or  other  openings  in  the  wall:  Graves 
V.  Smith,  87  Ala.  450,  13  Am.  St  Rep.  60,  6  South.  30S;  SulllTan  t. 
Graffort,  35  Iowa,  531;  Bonney  y.  Greenwood,  96  Me.  335.  52  Atl. 
786;  Normille  t.  GUI,  159  Mass.  427,  38  Am.  St  Rep.  441,  34  N.  E. 
643;  St.  John  t.  Swoeney,  59  How.  Pr.  175;  National  Coinmercfa] 
Bank  v.  Gray,  71  Hun,  295,  24  N.  T.  Supp.  997;  Vansyde  v.  Tryon.  6 
Phlla.  401;  Bverby  v.  Driskill.  24  Tex.  OIv.  App.  418,  58  S.  W.  IWn. 
Such  right  is  not  conferred  by  an  agreement  giving  either  one  the 
right  'Hd  use  said  party-wall  ftee  of  expense  in  the  erection  of  any 
building  which  he  may  wish  to  erect  on  said  lot":  Graves  v.  Smith. 
87  Ala.  450,  18  Am.  St  Rep.  60,  6  South.  808.  One  part  owner  of 
a  party-wall  may  be  enjoined,  at  the  suit  of  the  other,  from  making 
wintlows  in  the  wall:  Graves'  v.  Smith,  87  Ala.  450,  18  Am.  St  Bep. 
60,  6  South.  808;  VoUmer^s  Appeal,  61  Pa.  St  118;  Milrfe's  Appeal 
81  Pa.  St.  54.  And  this  regardless  of  whether  the  other  party  in" 
tends  to  use  the  wall  or  not:  Harber  v.  Bvans,  101  Mo.  661,  20  AnL 
St.  Rep.  646,  14  S.  W.  750.  The  owner  of  land,  tn  building  a  party- 
wall  partly  on  his  own  land  and  partly  on  the  adjacent  land,  has  ns 
right  against  the  objection  of  the  adjacent  owner,  to  leave  opening! 
in  the  wall  for  windows  to  be  used  for  his  own  convenience  nntU 
such  time  as  such  adjacent  owner  shall  build  upon  his  land:  Nor^ 
mille  V.  Gill,  159  Mass.  427,  88  Am.  St  Rep.  441,  34  N.  E.  543.  And 
the  fact  alone  that  the  adjoining  owner  does  not  consent  to  the  crea- 
tion of  the  wall  with  windows  is  sufficient  to  entitle  him  to  an  in* 
junction  against  thus  constructing  it:  Bverly  v.  Driskill,  24  Tex. 
Olv.  App.  413,  58  S.  W.  1046.  If  the  original  agreement  Is  for  a 
dead  wall,  and  one  of  the  parties  afterward  builds  It  higher,  thevd 
can  be  no  windows  or  other  openings  in  the  raised  part  of  the  wall: 
Dauenhauer  v.  Devine,  51  Tex.  480,  32  Am.  Rep.  627.  And  in  such 
case  the  adjoining  owner  has  a  right  to  close  window  spaces  in- 
serted in  the  wall  on  its  elevation  above  his  building  by  the  other 
owner:  Bonney  t.  Greenwood,  96  Me.  335.  52  Atl.  786;  National  Com- 
mercial Bank  V.  Gray,  71  Hun,  295,  24  N.  Y.  Supp.  997.  If  the 
owner  of  one-half  of  an  old  solid  party-wall  attempts  to  cut  away  t 
portion  of  its  face,  and  to  erect  a  new  wall  upon  his  own  land  at 
a  distance  of  several  inches  from  that  part  of  the  old  wall  left 
standing,  and  to  connect  with  it  by  occasional  projecting  bricln  and 
ties,  he  may  be  enjoined:  Phillips  y.  Bordman,  4  Alloi,  147. 


adjacent  owoen  asreed  that  one  of  them,  in  the  erection  of  a  bulld- 
tne  apoa  bis  premlaes,  might  erect  a  rartr-wall  ho  that  the  center 
of  It  abotild  rest  npon  the  dividing  line  of  the  premises,  and  the  ad- 
jacent owner  was  to  have  the  privilege  of  nslng  the  wall  npon  pay* 
Ing  one-halt  of  Its  cost.  In  the  erection  of  the  building,  what  was 
Intended  to  be  the  partj-wall  was  In  (act  built  entirely  upon  the 
land  of  the  adjoining  owner,  and  it  was  held  that  he,  In  making  ase 
of  the  wall,  need  not  contribute  to  its  cost,  but  might  appropriate 
the  whole  to  his  own  nse,  and  cut  anj  windows  or  openings  tliereln 
which  be  chose. 

If  two  persons  severally  acquire  from  a  commoD  grantor  adjoin- 
ing lota  separated  bf  a  party-wall,  of  which  a  portloD  fnmlehes 
support  for  bnildiogs  on  both  lots,  while  the  remainder  supports 
Oie  bnUdlng  of  on«  of  such  grantees  sloos,  and  contalntr  windows 
overlooking  tbe  premises  of  the  other  grantee,  the  latter,  who  pur- 
chased with  knowledge  of  the  existence  of  such  windows,  cannot 
compel  the  other  grantee  to  close  them,  nnless  their  existence  de- 
prives him  of  the  beneficial  use  of  the  wall  to  which  be  Is  entitled: 
De  Baun  t.  Uoore,  22  App.  Dtr.  48&,  48  N.  Y.  Supp.  16,  atBrmed 
In  ler  N.  T.  Ei98,  60  N.  B.  1110.  If  the  owner  ol  premises  erects  a 
building  and  party-wall  and  leaves  a  flue  projecting  from  such  wall 
over  one  of  the  lots  where  It  stands  open  to  view,  and  the  owner 
then  sells  the  two  lots  to  different  purchasers  by  separate  convey- 
ances, neither  of  them  has  a  right  to  cIoBe  up  such  flue,  as  the  ease- 
ment to  maintain  It  ia  obvious  and  apparent,  uecessary  and  contin- 
uous: rivals  V.  Plamondou,  75  111.  118;  De  Baun  v,  Moore,  83  App. 
Dlv.  3»7,  52  N.  Y.  Supp.  1082.  The  whole  party-wall  as  originally 
constructed  with  lU  flue*  is, presumed  to  have  been  so  built  by 
common  consent,  and  the  circumstance  that  the  flues  are  constructed 
In  the  lower  portions  of  the  wall  and  on  one  side  thereof,  does  not 
estobllBh  exclusive  ownership  In  such  flues,  or  destroy  the  presump- 
tion that  they  were  Intended  for  the  common  nse  and  beneflt  of 
both  of  the  owners:  WelU  t.  Baker.  3»  La.  Anffl.  110%  S  South.  881. 

IT.  Ownarsblp  In  Wall. 
Closely  anted  to  tbe  topic  Jnst  prevlou&Iy  discussed  Is  the  kind  of 
ownership  of  the  adjoining  owners  in  tbelr  party-wall,  and  al< 
tboQgb  It  has  been  held  that  there  is  no  division  of  ownersblp  In 
a  psrty-wall  aOd  that  the  whole  belongs  Jointly  and  In  Indlvlston 
to  the  adjacent  owners  without  reference  to  the  dividing  line  be- 
tween tbe  lota:  WeUl  t.  Baker,  89  I*.  Ann.  1102,  8  South.  881;  the 
great  majority  of  the  cases  maintain  that  owners  of  a  party-wall 
built  and  paid  for  are  not  Joint  tenanU  er  cotenants  therein,  but 
eacb  adjoining  proprietor  is  tbe  owner  in  severalty  of  Us  part, 
boOt  of  the  wall  and  of  the  land  oa  wtalcb  It  standi  soblect  to  « 
Aai.  M.  B*..  TsL  LZXZIX.-00 
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croBs-easement  d  support  and  for  other  common  needs  in  fayor  of 

the  other  proprietor,  or,  In  other  words,  the  owners  of  adjoining 
premises  are  not  tenants  in  common  of  a  party- wall,  but  each  owns 
In  Feveralty  the  part  thereof  on  his  side  of  the  line,  with  an  easMnent 
for  support  from  the  other  part:  Graves  y.  Smith,  87  Ala.  450,  IS 
Am.  St  Rep.  60,  6  South.  308;  Ingals  y.  Plumumlon,  75  111.  118; 
Mickel  v.  York,  66  III.  App.  464;  Block  y.  Isham,  28  Ind.  87,  92  Am» 
Dec.  287;  Fidelity  Lodge  I.  O.  O.  P.  y.  Bond,  147  Ind.  437,  45  N.  BL 
338,  46  N.  E.  825;  Hoffman  v.  Kuhn,  57  Miss.  746,  34  Am.  Rep.  491. 

492;  Shlverick  y.  R.  J.  Gunlng  Co.,  68  Neb.  29,  78  N.  W.  4G0;  Brooks 
y.  Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545;  Sherred  v.  Cisco,  4  Sand. 
480;  Burton  y.  Moffit,  8  Or.  29.  If  a  wall  is  made  a  party-wall  by 
the  establishment  of  a  boundary  line  through  Its  center,  each  owner 
owns  in  sereralty  so  much  of  the  wall  a^  stands  on  his  lot,  subject 
to  the  easement  of  the  other  owner  for  its  support  and  the  equal 
use  thereof  as  an  exterior  wall  of  hia  building,  and  no  other  use  oi 
the  adjoining  owner's  portion  of  the  party-wall  is  permissible:  Na- 
tional Commercial  Bank  y.  Gray,  71  Hun,  296,  24  N.  Y.  Supp.  987; 
Andrea  y.  Haseltine,  68  Wis.  896,  46  Ajb.  Rep.  635,  17  N.  W.  1& 
While  each  adjoining  owner  is  an  owner  in  seyeralty  of  so  much  of 
the  wall  as  stands  onr  his  land  the  only  proper  easement  attached 
thereto  Is  the  easement  of  support.  It  does  not  imclude  the  right 
to  go  upon  the  land  of  the  other,  and  the  easement  of  support  Is  all 
that  either  can  convey:  Ingals  v.  Plamondon,  75  111.  118;  Gibson  y. 
Holden,  115  III.  199,  56  Am.  Rep.  146,  8  N.  B.  282;  Hoffman  t. 
Kuhn,  57  Miss.  746,  84  Am.  Rep..  491.  If  a  party-wall  is  erected 
one-half  on  the  land  of  each  adjoining  owner,  they  do  not  own  It 
as  tenants  In  common,  but  each  is  the  owner  in  severalty  of  his 
half  with  an  easement  of  support  itf  his  neighbor's  half,  and  each 
may  increase  the  height  of  his  half  of  the  wall,  at  least,  if  not  of 
the  entire  party-wall,  when  this  can  be  done  without  damage  to 
the  other  owner:  Graves  y.  Smith,  87  Ala.  460,  13  Am.  St  Rep.  (XK 
6  South.  808;  Brooks  y.  Curtis,  50  N.  Y.  68^  10  Am.  Rep.  54B» 

V.  Bights  of  Owners. 
«•  Bight  to  Increase  Fonndationi  Length,  or  Height.— As  eaeb 
co-owner  of  a  party-wall  is  an  owner  of  one-half  thereof  in  severalty, 
it  seems  logically  to  follow  that  either  owner  may,  at  least  upon 
his  own  land,  do  anything  with  the  wall,  or  make  any  use  of  it 
which  does  not  interfere  with  or  impair  the  enjoyment  of  the  ease* 
ment  by  the  other  owner.  Hence  it  is  generally  maintained  that 
the  owner  on  one  side  of  the  party-wall  may,  within  the  limits  of 
his  own  lot,  increase  the  thickness,  length,  or  height  of  the  wall, 
provided  he  can  and  does  do  so  without  Injury  to  the  bnUding  on 
the  adjoining  lot  and  without  damage  to  the  adjacent  proi^ecor; 
Graves  v.  Smith,  87  Ala,  460,  18  Am.  St  R«p.  60,  6  South.  808;  Field 
y.  Leiter,  118  UL  17,  6  N.  B.  877;  Heine  v.  Menick,  41  La.  Ann.  IM^ft 


St  Rep.  462,  22  N.  E.  52;  Mntthews  v.  Dlsey.  149  Mbbs.  593,  22  8. 
E.  61;  Walker  t.  Stctaoii.  162  Mnsa  86,  44  Am.  St.  R«p.  3S0.  38  N. 
E.  18:  Neirns  t.  Becker.  143  N.  Y.  303,  42  Am.  St.  Rep.  724.  88  N. 
E.  290;  ICno  t.  Del  Vecchlo,  4  Duer,  S3,  6  Doer,  IT;  MnegraTe  v. 
fibemood,  B4  How.  Pr.  338:  Beny  v.  Todd,  14  Daly.  450;  Andrar  t, 
Hasentlne,  68  Wis.  895,  46  Am.  Rep.  636,  17  N.  W.  18. 

A  party-wail  asreemeat  carrtea  with  It  the  right  of  each  owner 
to  widen  the  wall  or  Increase  Its  hel^iht,  provided  such  Increase  can 
be  made  without  detriment  to  the  strenRtb  of  the  wall,  or  to  the 
property  of  the  adjacent  owner,  and  when  encb  agreement  has  been 
entered  Into  Intentionally,  the  rights  thereby  conferred  cann'ot  be 
taken  awny  by  constmctidn  or  evidence  bb  to  Intention:  Mlttnscht 
r.  Blevin,  67  Hun,  81B.  22  N.  ¥.  Supp.  131.  The  easement  of  eacb 
owner  In  a  part7-wall  Isclndea  the  right  to  In'crease  the  height  of 
tbe  wall,  provided  sncb  Increaee  can  be  made  without  detriment  to 
th«  ttrengtb  of  the  wall  or  to  the  property  of  thu  other  owner.  Tbe 
owuer  making  each  addition,  however,  does  It  at  his  peril,  and  he 
moBt  Insure  the  safety  of  the  work,  an:!  If  Injury  results  he  Is  llubla 
therefor:  Brooks  t.  Curtis.  50  N.  Y.  630,  10  Am.  Bep.  546;  Negus  t. 
Becker,  68  Hun,  203,  22  N.  Y.  Supp.  986,  143  N.  Y.  303,  42  Am.  St. 
Rep.  724;  38  N.  E.  290;  Eno  v.  Del  Veccblo,  6  Dner,  17.  If  the  owner 
of  one  of  two  adjoining  loti  builds  an  original  party-wall,  under  a 
contract  with  tbe  owner  of  tbe  otber  lot  which  requires  the  wall 
to  be  of  sufficient  strength  to  support  a  building  of  a  specified  height, 
and  tbe  owner  of  the  other  lot  thtircaftur  builds  a  bulldli.g  which 
Increases  tbe  height  of  tbe  wall,  but  not  beyond  tbe  specified  height 
aivd  the  wall  aa  thus  Increased  falls,  tbe  other  owner  is  estopped 
from  claiming  thnt  the  wall  was  overwelghcd,  and  for  that  reason, 
the  addition  mads  It  fall,  and  he  cannot  recover  from  the  builder 
of  th«  addition,  when  the  fall  of  tbe  wall  was  caused  by  a  mvcra 
or  unnsnal  wind  not  accompanied  by  aniy  negligence:  Negus  t. 
Becker,  148  N.  Y.  803,  43  Am.  St.  Bep.  724,  38  N.  E.  290,  reverelng 
the  same  case  as  reported  la  68  Hun,  SS3,  22  N.  Y.  Supp.  086.  If 
either  owner  wishes  to  Improve  his  premises  before  the  party-wall 
has  become  rnlnous  or  incapable  of  further  answering  the  purpose 
for  which  It  was  erected,  be  may  underpin  tbe  foundation,  sink  It 
deeper,  and  Increase,  wlthlu  the  limits  of  his  own  lot,  the  thickness, 
length,  and  height  of  tbe  party-wall.  It  be  can  do  this  without  Injury 
to  the  building  on  the  adjoining  lot,  and  to  avoid  causing  such  in- 
jury, be  may  shove  np  and  support  the  original  party-wall  a  rea- 
•onable  time,  to  excavate  and  newly  underpin  IL  But  he  cannot 
interfere  with  It  In  any  manner  without  the  consent  of  the  other 
owner  unless  he  can  do  so  without  injury  to  his  building:  £hw  v. 
Del  Vecchlo,  4  Duer,  6S.  Where  an  adjoining  owner  has  by  user 
obtained  tbe  right  to  half  of  a  wall  adjacent  to  hla  lot  as  a  party- 
iwaU,  «ud  with  tbe  consent  ot  tbe  other  «wnar  has  placed  anchors 
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fn  the  wall  for  the  purpose  of  carrying  It  up,  and  also  built  up  the 
whole  wall  and  added  additional  stories  to  his  house,  with  th« 
knowledge  of,  and  without  objection  from  the  other  ovrvtsr,  the 
latter  is  estopped  from  disputing  the  right  of  the  former  to  maJn- 
tain  and  use  the  additional  wall  as  a  party-wall:  Brooks  t.  Oortla, 
4  Lans.  283.  If  the  owner  of  adjoining  lots  with  a  party-wall 
betweetf  them  conveys  one  of  the  lots,  without  referring  to  the  wall, 
and  the  division  line  is  run  by  courses  and  distances  through  th« 
center  of  the  wall,  there  is  an  implied  grant  of  a  party-wall,  and 
the  purchaser  may  build  it  up  to  a  greater  height  to  supp<Mrt  as 
addition  to  his  buildlnig,  if  this  can  be  done  without  injury  to  tb« 
owner  of  the  other  lot:  Carlton  v.  Blake,  152  Mass.  176,  23  Am. 
St  Rep.  818,  25  N.  B.  83.  If  a  party-wall  is  increased  in  height 
by  one  owner  without  agreement  with  the  other,  the  latter  has  a 
right  to  use  so  much  of  the  heightened  waU  as  stands  on  Eis  own 
land  without  payinig  for  such  use:  Allen  t.  Bvans,  161  Haas.  485, 
37  N.  E.  571.  And  if  one  party  carries  up  a  party-wall  standing 
one-half  on  the  dividing  line  between  the  two  lots,  the  addition  be- 
comes part  of  the  party-wall,  the  owners  have  a  right  to  the  equal 
use  of  it,  and  the  value  of  the  wall  to  either  cannot  be  therebj 
Impaired,  and  neither  can  so  use  it  as  to  weaken  or  injure  it: 
Everett  v.  Edwards,  149  Mass.  588,  14  Am.  St  Rep.  462,  22  N.  SL 
52;  Carlton  v.  Blake,  152  Mass.  176,  23  Am.  St  Rep.  818,  25  N.  S. 
83.  Additions  made  to  a  imrty-wall  by  one  party  for  the  purpose 
oif  thickening  and  strengthening  it  do  not  become  part  of  the  party- 
wall,  but  belong  to  the  person  making  them,  and  can  be  removed 
by  him  at  his  pleasure:  Walker  v.  Stetson,  162  Mass.  86,  44  Am. 
St  Rep.  350,  38  N.  E.  18.  The  right  to  Increase  the  height  length, 
or  width  of  a  party-wall  may,  of  course,  be  fixed  by  agreement 
and  if  one  owner  has  a  right  under  a  party-wall  agreement  tt 
carry  the  wall  up  higher  he  may  heighten  it,  although  it  ma^ 
shut  off  the  view  from  the  other  part  owner's  windows  and  lesseo 
the  light  coming  thereto,  and  the  latter  is  not  entitled  to  relief 
by  injunction:  Gagney  v.  Sweet,  67  111.  App.  641,  If  a  party-wall 
is  by  Joint  agreement  between  adjacent  owners,  erected  to  th« 
height  of  three  stories,  each  half  owner  has,  in  the  building  of  the  ^ 
other,  a  cross-easement,  which  he  is  entitled  to  have  protected,  and 
one  of  the  owners  may  be  restrained  by  injunction  from  a  threat- 
ened trespass,  in  putting  up  a  fourth  story,  in  his  own  right  and 
for  his  own  benefit  ai^d  against  the  protest  of  the  other,  espedaill 
where  the  height  of  the  wall,  owing  to  an  insufficient  foundation, 
cannot  be  increased  without  danger  of  serious  injury  to  the  prop- 
erty of  the  adjacent  owner:  Calmelet  v.  Siobl,  48  Neb.  505^  58  Am. 
Bt  Rep.  700,  67  N.  W.  467.  If  the  owner  of  a  lot  sells  part  of  It^ 
resU'ictlng  in  the  deed  the  height  of  the  building  to  be  erected 
to  two  stories,  and  the  grantee  erects  a  building  to  socb  height^  a 
party-wall  being  erected  between  them,  one-half  thereof  resting  oa 
each  side  of  the  dividing  line,  the  restriction  in  the  deed  does  ool 
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glye  tlie  grantor  therelii  the  right  to  increase  the  height  of  the 
party-wall  at>0Te  the  second  story  for  his  own  exclnslve  use: 
FideUty  Lodge  L  O.  O.  F.  t.  Bond,  147  Ind.  437,  45  N.  B.  838^ 
46  N.  B.  825. 

b.  BigM  to  Bemove,  BebnUd,  and  Bepair.— Neither  of  the  part 
owners  of  a  party-wall  has  any  right,  i^lthont  the  consent  of  the 
other,  to  tear  down  or  remove  the  wall  unless  it  is  in  a  mlnoos 
and  dilapidated  condition,  or  has  become  insufficient  In  point  of 
support,  or  inappropriate  for  the  purpose  for  which  it  was  erected: 
Montgomery  y.  Trustees  of  Masonic  Hall,  70  Ga.  38;  Potter  y.  White, 
6  Bosw.  644;  Sherred  y.  Cisco,  6  Sand.  480;  Partridge  y.  Lyon,  67 
Hun,  29,  21  N.  Y.  Supp.  848.  If  one  of  the  owners  of  a  party-wall, 
without  the  consent  of  the  other,  removes  It  while  it  Is'  in*  a  sound 
condition,  and  suitable  and  sufficient  for  the  purpose  for  which  it 
was  erected,  and  erects  a  new  party-wall,  he  Is  liable  to  the  ad- 
joining owner  for  any  loss  of  rent  caused,  and  the  expense  of  aU 
repairs  made  necessary  by  the  removal  of  the  old  and  the  erection 
of  the  new  party-wall:  Potter  v.  White,  6  Bosw.  644.  If  one  owner, 
in  disregard  of  the  rights  of  his  neighbor,  tears  down  a  party- 
wall  before  it  becomes  ruln*ou8,  or  if  he  tears  down  a  i)ortlon  there* 
of,  claiming  that  it  is  standing  on  his  own  land,  and  intending  to 
erect  a  new  wall  for  himself,  without  giving  his  adjoining  owner 
any  beiMBflt  from  it  as  a  party-wall,  it  is  a  trespass,  for  which  the 
trespasser  is  liable  if  damages  result:  Schile  y.  Brokhahuai  80 
N.  T.  614. 

If,  however,  a  party-wall  or  building  becomes  by  age  and  deca:r 
so  dilapidated  that  rebuilding  becomes  necessary  one  of  the  owners 

may,  on  reasonable  notice  to  the  other,  and  using  proper  care  and 
skill,  take  down  and  rebuild  the  party-wall  without  incurring  lia* 
bility:  Partridge  v.  Gilbert,  15  N.  T.  601,  69  Am.  Dec.  632;  Schile 
v.  Brokhahus,  80  N.  Y.  614.  The  owner  of  each  building  supporteil 
by  a  party-waU  is  entitled  to  have  it  thus  supported  so  long  as  it  Is 
in  condition  to  uphold  it,  but  If  It  becomes  minx>us  or  dangerous, 
neither  party  is  obliged  to  wait  until  the  building  falls,  and  may 
proceed  to  rebuild  the  wall,  and  if  the  adjoining  owner  refuses  or 
neglects  to  join  in  the  expense,  he  has  no  right  to  recover  for  the 
inconvenience  caused  by  such  rebuilding,  but  this  does  n*ot  justify 
carelessness  or  negligence  In  doing  the  work:  Orawshaw  v.  Sum- 
ner, 66  Mo.  617.  If  one  of  the  owners  of  a  party-waU  wishes  to 
erect  a  building  which  the  wall  Is  Inadequate  to  support,  he  has 
a  right  to  pull  down  the  waU  and  replace  It  with  another,  If  he 
does  so  within  a  reasonable  time  and  with  the  least  Inconvenience 
to  his  neighbor:  Putsel  v.  Drovers'  etc  Bank,  78  Md.  849,  44  Am. 
St  Rep.  296,  28  AtL  276.  When  either  of  the  owners  finds  It  neces- 
sary, either  from  the  decaying  or  dilapidated  conditlotf  of  his 
building,  or  its  unfitness  for  the  locality*  to  remove  it  and  ered 
10  its  place  a  more  substantial  stmctursb  he  has  the  itgtt  to  re- 
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move  the  old  party-wall  and  erect  a  new  wall  when  he  erects  the 
new  building:  Glenn  y.  Davis,  35  Md.  208^  6  Am.  Rep.  38G;  Hlratt 
▼.  Morris,  10  Ohio  St  524,  78  Am.  Dec.  280.  In  demolishing  the  old 
and  building  the  new  party-wall,  the  builder  is  not  bound  to  in- 
demnify his  neighbor  for  any  inconveniience  or  injury  neceeaarily 
occasioned  by  the  exercise  of  the  right  Such  work  must  neces- 
sarily Incommode  the  other  owner,  and  cannot  be  prosecuted  with- 
out an  entry  upon,  and  partial  occupation  of,  his  premises.    This 

must  disturb  his  enjoyment  and  that  of  his  tenants,  or  it  may  be 
ground  for  the  annulment  of  a  lease  or  of  diminution  in  rent  or  It 
may  prevent  renting  the  property,  but  so  long  as  any  such  injury 
is  inseparable  from  the  exercise  of  the  right  such  owner  is  bound 
to  submit,  and  can  claim  no  indemnity  therefor:  Heine  t.  Merrick. 
41  La.  Ann.  194,  5  South.  760,  6  South.  637;  Levy  v.  Fenner,  48  La. 
Ann.  1389,  20  South.  895.  In  the  absence  of  negligence  in  puUiog 
down  or  rebuilding  a  wall  the  builder  Is  not  liable  for  In'Jury  doD« 
his  neighbor  in  doing  the  work:  Maypole  v.  Forsythe,  44  111.  App. 
494;  Hlratt  v.  Morris,  10  Ohio  St  524,  78  Am.  Dec.  280.  And,  oi 
the  other  hand,  if  he  or  his  contractcMr  Is  negligent  inr  doing  th« 
work,  he  is  liable  to  the  adjoining  owner  for  all  injury  resulting  ^ 
from  such  negligence:  Gorman  t.  Gross^  125  Mass.  232»  28  Am. 
Rep.  234;  Glover  v.  Mersman;  4  Mo.  App.  90.  The  owner  rebuild- 
ing the  wall  is  responsible  for  any  augmentation  of  the  necessary 
damage  or  Inconvenience  to  his  neighbor,  which  by  all  due  dili- 
gence he  could  have  prevented  in  doing  the  work.  He  must  occupy 
the  adjoining  property  to  the  least  extent  and  for  the  shortest 
time  possible,  and  hasten  by  all  possible  means  the  compietioo 
of  the  wall  and  the  restoration  of  the  other  owner  to  the  full  ett 
Joyment  of  his  property,  and  he  must  replace  his  neighbor  at  th« 
end  of  the  work  in  a  position  equal  in  every  respect  to  that  which 
he  occupied  in  the  beginning,  and  furnisn  him  with  a  wall  fit 
and  adequate  to  support  his  building:  Heine  v.  Merrick,  41  La. 
Ann.  194,  5  South.  760,  6  South.  637;  Levy  v.  Fenner,  48  La.  Ann. 
1389,  20  South.  895.  It  has  been  maintained  that  the  builder  of 
the  wall  moist  indemnify  the  other  owner  for  the  necessary  expense 
incurred  in  protecting  his  property  from  tne  consequences  of  the 
removal  of  the  old  wall:  Putzel  v.  Drovers'  etc.  Bank,  78  Md.  348^ 
44  Am.  St  Bep.  298,  28  AtL  276.  But  exactly  the  contrary  role 
is  laid  down  in  Maypole  v.  Forsyth,  44  111.  App.  494,  where  it  is 
held  that  the  support  of  the  building  of  the  other  owner  needed  to 
place  of  the  old  wall,  during  the  constructioin  of  the  new  one 
must  be  provided  by  himself. 

It  is  generally  held  that  the  owner  desiring  to  erect  a  new  waD 
must  do  the  work  at  his  owtf  expense,  and  allow  the  other  the  same 
right  of  support  as  before:  Heine  v.  Merrldc,  41  La.  Ann.  194,  S 
South.  760,  6  South.  637;  Putzel  v.  Drovers'  etc.  Bank,  78  Md.  34fli 
44  Am.  St  Bep.  298,  28  Atl.  276;  Evans  v.  Janye,  23  Pa.  St  34-3& 
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But  It  has  also  been  held  that  the  owner  of  the  adjoining  lot  18 
bound  to  contribute  ratably  to  the  expense  of  the  new  wall.  He  is 
not  bound  to  contribute  to  build  the  new  wall  higher  than  the  old* 
nor  if  the  materials  used  are  more  costly,  or  of  a  different  nature 
is  he  bound  to  pay  any  part  of  the  extra  expense:  Campbell  t. 
Mesier,  4  Johns.  Gh.  335,  8  Am.  Dec.  570. 

If  a  party-wall  becomes  ruinous,  one  owner  may  repair  It  although 
such  repair  may  require  that  it  be  entirely  rebuilt:  Partridge  ▼• 
Lyon,  67  Hun,  29,  21  N.  Y.  Supp.  848.  The  owner  repairing  th€ 
wall  must  use  extreme  care  not  to  injure  the  property  of  his 
neighbor,  and  is  liable  for  the  negligence  of  himself  or  his  con- 
tractor In  doing  the  work:  Grawshaw  ▼.  Sumner,  56  Mo.  517;  Part- 
ridge V.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632;  Bno  v.  Del  Vecchio, 
4  Duer,  53,  6  Duer,  17.  If  one  ownier  makes  additions  and  repalrt 
to  a  party -wall  for  his  own  conyenlence,  he  Is  entitled  to  contribution 
from  his  co-owner  who  afterward  uses  the  addition:  San'ders  t. 
Martin,  2  Lea,  213,  81  Am.  Rep.  598.  The  right  to  repair  an  old 
wall  used  as  a  party-wall  does  not  include  the  right  to  leave  an 
open  space  or  intersection'  in  the  wall  when  repaired:  Phillips  t« 
Boardman,  4  Allen^  147. 

If  the  wall  of  a  hous^e  stanvls  wholly  upon  the  land  of  another, 
and  It  ia  essential  to  the  support  of  the  building  of  his  adjoining 
own'er,  the  former  cannot  remove  or  impair  It,  If  both  owners  hava 
purchased  from  a  common  owner  with  knowledge  of  the  situation 
of  the  wall:  Henry  y.  Koch,  80  Ky.  891,  44  Am.  Rep.  484.  Or  an 
owner  of  land,  with  whose  consent  an  adjoining  own'er  occupies  a 
portion  of  his  premises  on  which  to  build  a  Joint  wall,  cannot  re- 
move it  after  a  bulldin'g  has  t>ecn  erected  thereon  upon  the  faith  of 
his  acquiescence  in  the  location  and  construction  of  the  wall:  Miller 

y.  Brown.  33  Ohio  St.  647, 

e.  Bight  of  Support.- As  we  have  already  shown, -the  respective 
owners  of  a  party-wall  have  the  ownership  thereof  in  severalty, 
each  owning  up  to  the  division  line  between  his  lot  and  that  on 
which  the  adjoining  building  stands.  Each  has  an  easement  in 
the  other's  half  of  the  wall,  which  entitles  each  to  the  use  of  the 
whole  wall  to  support  his  building  adjacent  thereto.  The  right  of 
support  to  adjacent  own'ers  in  their  party-wall  continues  as  long 
aa  the  wall  is  sufficient  for  the  purpose  for  which  it  was  designed 
and  the  respective  buildings  continue  in  a  condition  to  need  its 
support  It  necessarily  follows  that  neither  party  has  any  right 
to  remove  such  support  by  pulling  down  the  wall,  or  removing  it 
in  whole  or  in  part,  except  when  its  ruinous  condition  renders  such 
action  necessary:  O'Danlel  v.  Bakers'  Union,  4  Houst  488;  Mont- 
gomery V.  Trustees  of  Masonic  Hall,  70  Oa.  88;  Brooka  v.  Curtis,  50 
N.  Y.  639,  10  Am.  Rep.  545;  Hammond  v.  Schlff,  100  N.  0.  161,  6 
B.  B.  7C53;  Andrae  v.  Haseltine^  58  Wis.  395,  46  Am.  Rep.  635,  17 
K.  W.  18.    The  right  of  support  by  a  party-wall  situated  in  part 
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upon  each  of  two  adjoining  parcels  of  land  owned  by  different  per- 
sons is  anr  easement,  a  grant  of  which  may  be  implied  from  its  en- 
joyment for  the  period  of  prescription^  and  the  other  owner  can* 
not,  in  making  improvements  upon  his  ownr  land,  remove  the  sup- 
port of  the  wall  without  being  liable  In  damages  for  resnItlDg 
Injuries  to  the  other  owner,  unless  the  latter  has  consented  to  sudi 
removal.  No  degree  of  care  or  diligenice  will  rdieve  him  from  lia- 
bility while  excavating  within  the  limits  of  hia  own  lot,  or  other- 
wise depriving  the  owner  of  his  easement  of  support,  and  he  Is 
liable  though  the  work  is  done  by  a  third  person  exercising  an  in* 
dependent  Employment:  Moody  v.  McClellan,  88  Ala.  45,  84  Am. 
Dec.  770;  Nlppert  v.  Wameke,  128  Gal.  601,  61  Pac  96^  270;  Briggs 
V.  Klosse,  5  Ind.  App.  128,  51  Am.  St  Rep.  239,  81  N.  E.  20S; 
Brown  v.  Werner,  40  Md.  15;  Sno  v.  Del  Vecchio,  4  Duer,  68,  6 
Duer,  17;  Webster  v.  Stevens,  5  Duer.  558.  The  adjoining  owner 
can  excavate  on  his  ownr  premises  to  any  depth  he  pleases,  so  long 
as  he  keeps  the  foundation  of  and  support  due  the  adjoining  build- 
ing as  stable  as  it  was  before  the  excavaticm  was  commenced,  and 
upotf  the  completion  of  the  work  he  may  remove  any  extra  support 
put  by  him  to  the  wall  during  the  progress  of  the  iminrovement: 
Bernheimer  v.  Kllpatrick,  53  Hun,  816,  6  N.  T.  Supp.  85a 

If  the  owner  of  two  adjoining  lots  erects  a  building  on  each  with 
a  wall  partly  on  each  lot,  a  conveyance  by  him  of  either  or  both 
of  the  lots  conveys  with  the  building  aor  easement  for  its  support 
on  that  part  of  the  wall  which  stands  on  the  other  lot:  Nlppert 
V.  Wameke,  128  Oal.  501,  61  Fac.  96,  270;  Webster  v.  Stevoia,  5 
Duer,  553;  Ent>  v.  Del  Vecchio,  4  Du^,  63,  6  Duer,  17.  A  pre- 
scriptive right  to  use  a  wall  for  the  support  of  a  certain  building 
does  not  confer  a  right  to  use  the  wall  for  the  supp<Mrt  of  a  building 
of  greater  height  and  depth:  WiUford  v.  Gerard,  22  Ky.  Law  Refp. 
203,  56  S.  W.  416. 

While  it  is  the  duty  of  one  person  building  a  party-wall  to  make 
it  of  sufficient  strength  to  support  another  building  similar  to  the 
one  of  which  it  forms  a  part,  yet  he  is  not  bound  to  make  it  strong 
enough  to  support  aiQr  kind  of  a  building  of  heavier  or  greater 
dimensions  which  may  be  erected  by  the  adjoining  proprietc^:  Gil- 
bert V.  Woodruff,  40  Iowa,  820. 

The  mere  fact  that  the  waU  of  a  house  is  built  up  to  the  dividing 
line  of  two  lots  does  not  constitute  it  a  party-wall,  so  that  the 
adjoining  owner  is  entitled  to  support,  or  to  remove  bricks  ther^ 
from  to  enable  him  to  insert  his  timbers  into  and  rest  thorn  upoft 
such  wall:  Simons  v.  Sheilds,  72  Gonm  141,  44  AtL  29. 

It  is  not  essential,  however,  that  the  wall  should  rest  equally  npo» 
the  land  of  the  adjoining  owners,  in  order  to  maintain  the  eaae> 
ment  of  support  If  the  wall  has  been  erected  between  two  build> 
Ings,  or  has  been  used  between,  or  as  a  part  of  two  buHdlngs  imdsr 
circumstances  giving  to  the  owner  of  each  an  easemoit  of  suppoit 
la  the  wall*  he  Is  entitled  to  retain  it,  though  the  building  may 


ve  ruiim;  or  woolly  upon,  or  may  oTernang  me  laira  or  Tue  oiaer 
oTvnw:  Henry  t.  Koch,  80  Ky.  391,  44  Am.  Rep.  484;  and  one  owner 
ivho  has  acquiesced  In  tbe  erection  of  a  party-vall  has  no  li^ht 
to  tear  It  dovn,  though  oa  his  land,  and  thns  destroy  the  sapporC 
of  the  bulldlns  of  the  adjolntug  owner:  Miller  v.  Brown,  83  Ohio  St. 
IMT. 

VI.  Seetructlon  of  TalL 
In  abeence  of  an  agreement  to  the  contrary,  the  deatmctlon  of 
«  party-wall  destroys  the  easement  therein  created  by  balldlng  the 
■wail  along  the  dividing  Hue  of  two  lots  and  .conveying  one  or  botb 
of  the  buildings  by  deeds  In  which  the  line  la  described  aa  running 
through  the  party-wall:  Blnuey  t.  Greenwood,  96  Me.  342,  62  Atl. 
786.  Hence,  In  case  a  party-wall  Is  destroyed  by  fire  or  otherwise, 
I  tbere  is  no  implied  obligation  to  contribute  toward  rebnlldlng  It, 
or  to  unite  In  rebuilding  It:  Antomarchl  t.  Bussell,  03  Ala.  856.  35 
Am.  Rep.  40;  Partridge  t.  Qllbert,  IS  N.  T.  601,  69  Am.  Dec.  032; 
Sberred  T.  OIsco.  4  Sand.  480;  Odd  Fellows'  HaU  Assn.  v.  Hegele, 
a  Or.  16,  32  Pac.  679;  Duncan  t.  Rodecker,  90  Wis.  1,  ffi  N.  W.  R3S. 
An  agreement  by  one  erecting  a  building  that  the  owner  of  the 
adjoining  lot  may  use  one-half  of  the  wall  on  the  line  at  any  time 
be  may  choose  to  tralld,  on  consideration  of  his  permitting  one-half 
of  the  wall  to  be  buUt  on  bis  side  of  the  line;  does  not  obligate  the 
one  building  and  bis  grantees  to  rebuild  such  wall  at  hl»  own  ex- 
pense, in  case  it  Is  destroyed  by  fire  or  otherwise:  Buck  t.  Fleutye, 
80  III.  258.  If  honses  having  a  party-wall  are  accidentally  de- 
fttroyed  by  Are,  leaving  the  wall  standing,  the  easement  In  the  wall 
ceasee.  and  either  owner  may  dispose  as  be  [deases  of  the  part  on 
his  ground:  Hoffman  r.  Knhn,  57  Miss.  746,  34  Am.  Rep.  491.  Upon 
the  dcMtmctloii  ta  bolldlngs  and  of  a  party-wall  between  them, 
the  mtitnal  easements  In  such  wall  become  inapplicable  and  each 
owner  may  tbereaft«  buUd  as  he  pleases  on  his  own  land,  without 
any  obligation  to  accommodate  the  otber:  Heartt  t,  Kniger,  121 
N.  T.  386,  18  Am.  St  Eep.  829,  24  N.  B.  841.  If.  after  the  destruc- 
tion of  the  buildings,  the  co-owners  agree  to  rebuild,  and  use  tbe 
old  tonndatlon  in  building  their  party-well  thereon  without  agree- 
ment, as  to  which  of  them  shall  pay  therefor,  one  ia  liable  to  the 
other  toe  the  coftt  ttt  his  proportion  of  tbe  new  wall,  notwithstand- 
ing any  agreement  between  former  owners:  Huck  v.  Fleutye,  80 
IlL  258.  If  a  right  of  way  through  a  party-wall  and  a  building  Is 
appurtenant  to  one  of  two  buildings  united  by  the  wall,  and  both 
bnUdlnga  and  the  par^-wall  are  destroyed  by  fire,  tbe  easement 
thereby  suspended  Is  revived  by  the  construction  of  new  build- 
ings and  a  new  party-wall  by  the  united  action  of  both  owners, 
within  the  i)a1od  of  the  easement  acquired  as  a  necessary  incident 
to  access  to  the  other  building:  Douglss  t.  Coonley,  156  N,  X. 
KH,  06  Am.  Sb  B^  680,  61  N.  E.  2S8. 
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VH.    TTse  of  WalL 

A  wan  erected  on  the  line  betweenr  two  lots  owned  by  different 
persons,  one^half  on  the  land  of  each,  and  at  their  joint  expense, 
is  a  party-waU,  and  each  of  them  has  a  right  to  use  it  to  its  middle 
line  in  any  manner  he  pleases  that  does  not  weaken  or  injure 
it  in  respect  of  its  legitimate  use  by  the  other  owner,  and  the  rights 
thns  conferred  by  law  are  not  accentuated  by  an  agreement  be- 
tween such  oi^ners  stipulatlnig  that  the  wall  shall  be  kept  in  repair 
by  them  equally,  that  each  shall  have  the  right  to  use  the  wall 
and  join  thereto,  and  that  nothing  shall  be  done  by  either  to  weaken 
or  impair  it    The  injury  done  to,  or  weakeninig  of,  the  party-wall 
merely  incident  to  joining  a  bulldinig  thereto  is  not  such  a  use  as 
renders  the  user  liable  to  his  adjacent  owner:  McMinti  t.  Karter, 
116  Ala.  890,  22  South.  517.    The  right  to  use  a  wall  as  a  party- 
wall  necessarily  carries  with  it  the  right  to  insert  timbers  therein 
to  support  the  building  of  the  owner  of  the  easement:  Rogers  t. 
Slusheimer,  60  N.  Y.  646.    Bach  adjacent  owner  of  a  party-wall 
has  a  right  to  use  it  in  any  manner  in  the  improvement  of  bis 
property,    but  he   does  so   at  his  peril,  so   far  as  injury  may  re- 
sult therefrom   to   his   neighbor,   and   a    flue   constructed   partly 
through  a  party-wall  is  subject  to  the  proper  and  rightful  use  of 
the  adjacent  owner,  in  the  improvement  of  his  own  property:  Daly 
V.  Glmley,  49  How.  Pr.  620.    The  right  to  use  a  party-wall  is  not 
lost  by  lon'g  nonuser:  Rondet  v.  Bedell,  1  Phila.  366.    The  right  to 
use  a  party-wall  does  not  constitute  an  encumbrance  on  the  title 
of  the  owner  entitled  to  such  use:  Hendricks  v.  Stark,  87  N.  T. 
106,  93  Am.  Dec.  649. 

What  constitutes  a  proper  use  of  a  party-wall  often  presents  in- 
teresting questions.  Thus,  if  an  agreement  is  made  betweenr  ad- 
joining own'ers  to  erect  a  party-wall,  one  of  them  agreeing  to  con- 
tribute to  its  cost  when  he  uses  it  and  he  afterward  erects  an  inde- 
pendent wall  on  his  own  land,  not  tied  or  anchored  to  the  partj- 
wall  lined  up  to  it  at  all  points,  and  if  the  lateral  support  which 
the  new  wall  receives  from  the  party-wall,  at  various  points  and 
places  where  the  two  structures  come  into  contact,  does  not  contrib- 
ute materially  to  the  strength,  stability,  and  safety  of  the  new 
wall,  the  owner  thereof  does  not  "make  use  oT'  the  paity-waO» 
within  the  meaning  of  the  agreement:  Kingsland  t.  Tucker,  115 
N.  Y.  674,  22  N.  B.  268,  reversing  44  Hun,  91. 

If  a  wooden  building  is  permanently  attached  to  an  adjoining 
brick  wall  used  as  one  wall  of  the  former,  it  is  such  a  u&e  as  to 
entitle  the  owner  of  the  brick  wall  to  contribution  from  t^e  ownet 
so  using  it,  for  its  cost:  Deere  etc.  Go.  ¥•  Weir  etc.  Co.,  91  Iowa* 
422,  59  N.  W.  256. 

If,  however,  a  wooden  building  is  built  entirely  upon  the  land  of 
one  owner,  and  is  not  attached  to,  and  does  not  receive  support 
from,  a  brick  party-wall  between  the  adjoining  owners,  this  doss 
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not  conatltute  a  use  of  the  wall:  Sheldon  Bank  v.  Royce,  84  Iowa, 
288,  50  N.  W.  986.    Nor  Is  an  appropriation  of  five  feet  of  a  two- 
story  partition  wall,  ninety  feet  long,  by  the  erection  of  a  one-story 
stable,  such  a  use  as  to  charge  the  owner  of  the  stable  with  one- 
half  the  cost  of  the  entire  wall:  Beggs  y.  Dnling,  102  Iowa,  13,  TO 
N.  W.  732.    The  owner  of  a  lot  does  not  make  nse  of  an  adjacent 
wall  when  he  merely  avails  himself  of  it  as  part  of  the  inclosure 
of  his  premises,  provided  his  structure  is  not  in  any  measure  at- 
tached to,  or  supported  by  the  wall  and  it  is  nx>t  injured  in  any 
way:  Nolair  v.  Mendere,  77  Tex.  565,  19  Am.  St  Rep.  801,  14  S.  W. 
167.    If  an  old  wall  is  pulled  down  and  a  new  one  built  by  one 
owner,  the  fact  that  the  other  owner  supports  the  beams  of  his 
pre-existing  building  in  the  new  wall  in  the  same  manner  and  to 
the  same  extent  that  they  were  supported  in  the  old  is  not  a  new 
use,  but  a  continuance  of  the  old  use.    It  is  not  until  he  begins  to 
make  a  n^w  use  of  the  new  wall  that  he  is  required  to  conti-ibute 
to  Its  cost:  Hoffstot  t.  Voight,  146  Pa.  St  637,  23  AtL  361.    Or  if 
the  owner  of  one  of  two  adjacent  buildings  supported  by  a  party- 
wall,  in  improving  his  property,  makes  a  change  in  the  position  of 
the  beams  In  the  party-wall,  without  Injury  to  the  wall,  this  is 
niot  a  new  use  of  the  wall  for  which  he  is  liable  in  the  absence 
of  negligence:  Keller  t.  Abrahams,  18  Daly,  188.    If  a  pei-son,  in 
erecting  a  party-wall,  erects  an  iron  pilaster  to  his  building,  which 
extends  over  and  several  inches  beyond  the  party-wall,  he  puts  the 
wall  to  aor  improper  use,  and  the  pilaster  may  be  removed  or  its 
erection  enjoined:  Burton  v.  Mothtt,  3  Or.  29. 

VUI.    Contribution  for  Use  of  WalL 

a.  Ctonerally.— If  a  wall  is  erected  by  the  owner  of  a  lot,  elthec 
on  his  own  land  or  on  the  boundary  line  between  his  owtf  and  the 
adjacent  lot»  resting  partly  upon  each,  no  obligation  is  imposed 
upon  the  owner  of  the  adjacent  lot  to  contribute  to  the  cost  of  its 
erection  upon  his  using  it,  in  the  absen'ce  of  some  agreement  be- 
tween the  parties  as  to  such  contribution:  Bisquay  v.  Jennelot,  10 
Ala.  245,  44  Am.  Dec.  483;  Preiss  v.  Parker,  67  Ala.  500;  Orman  v. 
Day,  5  Fla.  385;  Abraham  v.  Krautier,  24  Mo.  69,  66  Am.  Dec. 
698.  This  rule  applies  to  the  proposition  already  discussed  that,  in 
case  a  party-wall  is  destroyed  by  fire  or  otherwise,  there  is  no 
implied  obligation  to  contribute  toward  rebuilding  it:  Antomarchi  v. 
Russell,  63  Ala.  356,  35  Am.  Rep.  40.  If,  under  an  agreement,  a 
party-wall  Is  to  rest  equally  upon  the  dividing  line  of  two  lots»  and 
Is  to  be  paid  for  equally  by  the  two  owners,  the  wall  is  in  fact 
erected  wholly  upon  the  land  of  one  of  the  owners,  he  may  appro- 
priate it  to  his  use  without  liability  to  contribution  to  its  cost:  Glm« 
ley  T.  D4ivldson»  133  111.  117,  24  N.  B.  439.  The  law  will  sometimes 
imply  a  promise  to  contribute  to  the  cost  of  the  walL  Thus,  in 
an  action  to  recover  the  value  of  one-half  of  a  party-wall  erected 
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bj  plaintiff  partly  on  bis  own  eetate  and  partly  on  tbat  of  de- 
fendant, tbe  Jury  may  infer  a  promise  to  pay,  if  the  plalortlfr  andei^ 
took  and  completed  tbe  wall  witb  tbe  exi^ectation  tbat  tbe  de- 
fendant wonld  pay  tberefor,  and  tbe  latter  bad  reason  to  know 
of  sncb  expectatioiK;  and  aUowed  plaintiff  to  act  wltbont  objection: 
Day  y.  Oaton,  119  Mass.  618,  20  Am.  Rep.  847.  If  a  contract  exists 
between  adjoining  owners,  no  matter  wbetber  oral  or  writteo,  ex- 
press or  implied,  tbat  one  of  sncb  owners  sball  build  a  party-wall, 
an'd  tbat  tbe  otber  sball  pay  one-balf  of  tbe  cost  tbereof  wben  be 
uses  it,  sucb  contract  caa  be  enforced  only  wben  sucb  owner  uses 
tbe  wall,  and  tben  only  as  to  sucb  part  as  be  actually  uses.  If  be 
uses  tbe  wbole  wall  to  support  bis  building,  be  is  tben  liable  for 
one-balf  of  tbe  entire  cost  tbereof,  wbile  if  be  uses  but  a  portion 
of  tbe  wall  for  sucb  purpose  be  is  liable  to  contribute  only  to  the 
cost  of  tbe  part  used:  McEwen  y.  Nelsonr,  40  111.  App.  272;  Willford 
V.  Gerard,  22  Ky.  Law  Rep.  203,  66  S.  W.  416;  Zeinlnger  v.  Scbndzler, 
48  Kan.  63,  28  Pac.  1007;  Hawkins  v.  McVae,  14  La.  Ann.  339: 
Florance  y.  Maillot,  22  La.  Ann.  114;  Irwin  y.  Peterson,  25  La. 
Ann.  300;  Richardson  y.  Tobey,  121  Mass.  467,  28  Am.  Rep.  283; 
Tborndike  y.  Wells  Memorial  Assn.,  146  Mass.  619,  16  N.  E.  747; 
Matthews  y.  Dixey,  149  Mass.  596,  22  N.  B.  61;  Walker  y.  Stetson, 
162  Mass.  86,  44  Am.  St.  Rep.  860,  88  N.  E.  18;  National  Life  Inl. 
Co.  Y.  I.^,  76  Minn.  167,  77  N.  W.  794;  Keith  y.  Ridge,  146  Mo.  90, 
47  S.  W.  904;  Huston  y.  De  Zeng,  78  Mo.  App.  622;  Roberts  y.  Bye^ 
80  Pa.  St  876,  72  Am.  Dec.  710. 

One  owner  of  a  party-wall  who  adds  to  it  for  bis  own  use  may 
maintain  an  action  for  contribution  against  tbe  otber,  wbo  bas  used 
•ucb  addition:  Sanders  y.  Martin,  2  Lea«  213.  81  Am.  Rep.  696. 

If  one  owner  builds  a  party-wall  under  an  agreement  tbat  tbe  ad- 
jacent owner  will  pay  one-half  tbe  cost  tbereof  wben  be  erects  a 

new  buildinQg:,  tbe  contract  contemplates  tbat  be  will  rebuild  with- 
in a  reasonable  time,  and  if  be  erects  a  new  front  to  bis  bouse  bt 
thereby  determines  tbat  a  reasonable  time  bas  elapsed,  and  must 
pay  one-balf  tbe  cost  of  tbe  wall:  Sherley  y.  Bums,  22  Ky.  Law 
Rep.  788,  68  S.  W.  691.  If  the  party-wall  is  first  used  1iy  a  lessee 
of  tbe  owner  from  whom  contribution  is  due,  tbe  otber  owner  may 
recoyer  of  such  landlord  one-half  tbe  cost  of  tbe  wall:  Aucb  y. 
Labouisse,  20  La.  Ann.  663.  If  a  party-wall  settles  and  leans  oyec 
seyeral  incbes  at  tbe  topt  tbe  otber  owner,  wbo  afterward  uses 
It,  is  liable  for  one-half  of  what  the  wall  is  worth  to  bim,  but  not 
for  an  equal  share  of  its  cost:  Saner  y.  Monroe^  20  Pa.  St.  219l 

It  baa  been  beld  that  an  own^  wbo  agrees  to  pay  for  one-balf  of 
a  party-wall  wben  be  uses  it,  by  selling  bis  lot  before  he  Qses 
it  puts  it  out  of  bis  power  to  use  it,  and  becomes  at  once  Habit 
to  tbe  builder  for  tbe  cost  of 'one-balf  oi  tbe  wall:  Bawson  t.  B^ 
46  Oa.  19;  Bckleman  y.  Miller,  57  Ind.  88;  Todd  y.  8toke%  10  Pa. 
St  155;  Nalle  y.  Paggi,  81  Tex.  201,  16  &  W.  862. 
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While  an  express  promise  to  pay  one-half  the  yalne  of  a  party- 
wall  Is  enforceable  against  an  adjoining  owner  who  uses  It,  tbe 
IraUdlng  ow^er  Is  not  entitled  to  a  mechanic's  Hen  on  the  prop- 
erty of  the  other  owner  for  such  amount:  Swift  v.  Calnan,  102 
Iowa,  206,  63  Am.  St  Rep.  443,  71  N.  W.  233.  Nor  Is  the  right 
to  contribution  a  Hen  upon  the  house  of  the  person  who  uses  the 
wall  as  the  second  builder.  It  to'  a  personal  charge  against  him: 
Ingles  ▼.  Blnghurst,  1  Dall.  367.  It  seems,  however,  that  such  lien 
may  be  created  by  law,  because  If  the  owner  using  the  party-waO 
refuses  to  pay  for  his  share  of  It  as  he  has  agreed  to  do,  the  other 
owner  Is  entitled  to  a  decree  provldin'g  that  the  amount  due  shall 
t>e  a  Hen  upon  the  land  of  the  delinquent  owner:  Nelson  v.  McEwen, 
85  111.  App.  100;  McBwen  y.  Nelsotf,  40  IlL  App.  272.  And  It  ma^ 
be  sold  to  satisfy  such  judgment:  Mott  y.  Oppenhelmer,  135  N.  T. 
812,  81  N.  B.  1097. 

b.    Agreement  or  CoYenant,  Whether  Buns  With  Land. 

1.  Cases  Maintaining  That  It  Does.— The  question  whether  the 
Srantee  or  assignee  of  the  builder  can  recover  on  a  covenant  for 
contribution  for  the  cost  of  a  party-wall,  and  whether  the  grantee 

or  assignee  of  the  covenantor  Is  liable  on  such  covenant,  Is  on^e 
upon  which  much  learning  and  research  have  been  spent,  and  upon 
which  the  decisions  are  In  Irreconcilable  conflict,  and  almost  equally 
divided.  Even  In  the  same  state  different  results  have  been  reached 
under  facts  almost  similar,  and  prior  rulings  are  distinguished  in 
a  manner  beyond  the  comprehension  of  the  ordinary  person. 
It  has  been  said  **that  contracts  with  reference  to  party-walls 

should  be  construed  with  a  view  to  carry  out  the  purpose  and  In^ 
tent  of  the  parties."  Hence,  If  two  adjoining  owners  enter  into 
a  contract  by  which  one  agrees  to  build  a  party-wall,  and  the 
other  covenants  to  pay  his  proportion  when  he  uses  It,  but  it  is 
agreed  for  the  mutual  benefit  of  the  parties  that.  In  aU  deeds  and 
transfers^  the  wall  shall  be  preserved  as  a  party-wall,  that  it  shaU 
be  kept  in  good  condition  and  repair  at  the  expense  of  both  parties, 
share  and  share  alike,  and  that  the  wall  and  the  condltionis  Imposed 
are  to  be  permanent,  such  contract  is  not  merely  a  personal  one 
between  the  parties,  but  benefits  and  burdens  arise  from  such 
covenants  inseparably  connected  therewith,  and  necessarily  pasi^ 
according  to  the  manifest  Intention  of  the  parties,  to  a  grantee  of 
the  land.  Hence  such  covenants  run  with  the  land*  and  do  nxit 
give  a  cause  of  action  upon  a  breach  thereof  in  favor  of  one  of 
the  owners  who  has  parted  with  his  Interest  in*  the  land:  Klmm  y. 
Griflin*  67  Minn.  25,  64  Am.  St.  Eep.  385,  68  N.  W.  634.  It  seems 
to  us  that  the  more  reasonable  rule  is  that  an  agreement  between 
the  ovmers  of  adjoining  premises,  whereby  one  is  to  build  a  partj^ 
wall  one-half  on  the  land  of  each,  and  the  other  to  pay  for  oue-liall  of 
its  construction  when  he  uses  the  wall,  creates  cross-easements  as  to 
each  owner,  ruiuiing  with  the  land,  with  or  without  notice  to  the 
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grantee,  and  is  binding  on  all  persons,  succeeding  to  the  eMates  to 
which  such  easement  is  appurtenant,  and  that  a  purchaser  of  the  e» 
tate  of  an  owner  so  contracting  must  be  required  to  pay  one-half  of 
the  cost  of  the  wall,  if  It  is  unpaid  for  at  the  time  of  his  purchase 
and  he  afterward  avails  himself  of  its  ben'eflts:  Roche  ▼.  Ullman.  1^ 
111.  Ill;  Harris  v.  Dosier,  72  111.  App.  542;  Mickel  v.  York,  176  III 
02,  61  N.  E.  84a  Under  this  new  the  title  to  the  whole  wall  may 
be  regarded  as  appurtenant  to  the  lot  of  the  builder,  and  so  passes 

by  every  conveyance  of  It  until  the  severance  of  the  one-half  by  the 
payment  of  the  purchase  money.  The  sale  of  the  one>half  of  the 
wall  does  not  occur,  nor  the  title  to  it  pass,  until  the  payment  is 
made,  and  thus,  necessarily,  It  is  constructively  a  sale  by  the  as- 
signee of  so  much  of  the  wall.  His  right  to  tl\e  purchase  mcmey  if 
not  because  he  is  assignee  of  a  covenant  running  with  the  land 
necessarily  but  because  he  is  a  vendor  of  so  much  of  the  wall,  for 
which  the  party  using  it  is  liable:  McChesney  y.  Davis,  86  111.  App 
880;  Volght  y.  Wallace.  179  Pa.  St  520,  86  Ati.  315. 

Quite  a  respectable  number  of  well-considered  cases  maintain  the 
doctrine  that  the  ri^ht  to  that  portion  of  a  party-wall  resting  on  the 
lot  of  an  adjoining  owner  is  not  personal  to  the  owner  of  the  lot 

on  which  the  building  is  erected,  but  one  running  with  ^e  land 
and  that  a  conveyance  of  the  lot  on  which  the  building  is  erected 

passes  to  the  grantee  the  right  to  recoyer  of  the  adjacent  ownec 
the  value  of  one-half  of  the  wall  when  used  by  him:  T(Hnblln  v. 
Fish,  18  111.  App.  439;  Thomson  y.  Curtis,  28  Iowa,  229;  Pew  t 
Buchanan,  72  Iowa,  637,  34  N.  W.  453;  Standish  y.  Lawrence,  lU 
Mass.  Ill;  PiUsbury  v.  Morris,  54  Minn.  492,  56  N.  W.  170;  Jordai 
y.  Kraft,  33  Neb.  845.  51  N.  W.  286;  Hendricks  y.  Stark,  87  N.  Y: 
106,  93  Am.  Dec.  549;  Brown  y.  Pentas,  1  Abb.  App.  Dec.  227;  Bu» 
lock  V.  Peck,  2  Duer,  90;  Appeal  of  Heimbach  (Pa.),  7  AtL  737; 
Arnold  y.  Chamberlain,  14  Tex.  Civ.  App.  634,  39  8.  W.  20L  And 
this  rule  has  been  enforced  especially  under  agreements  wherrin 
the  covenantor  has  covenanted  for  himself,  his  executors,  heirs,  ot 
assigns:  National  Fire  Ins.  Co.  y.  liCe,  75  Minn.  157,  77  N.  W.  794; 
Adams  y.  Noble.  120  Mich.  545;  79  N.  W.  810;  Mott  y.  Oppenheimei; 
135  N.  Y.  313,  81  N.  B.  1097;  Keteltas  v.  Penfold,  4  B.  D.  Smith.  122; 
Piatt  V.  Eggleston»  20  Ohio  St.  414;  Parsons  y.  Baltimore  etc.  As8n« 
44  W.  Ya.  335,  67  Am.  St.  Rep.  769,  29  S.  B.  099.  In  Pillsbury  x 
Morris,  54  Minn.  492,  66  N.  W.  170,  it  appeared  that  in  an  agree 
ment  for  a  party- wall,  one  of  the  owners  covenanted  to  pay  to  the 

other  the  value  of  that  portion  thereof  which  rested  on  bis  lanl 
whenever  he  should  use  it,  and  upon  his  death  the  pared  affected 
by  the  party-wall  agreement  was  asslo^ned  to  one  of  his  hedn,  whc^ 
it  was  held,  took  the  land  cum  onere,  and  that  the  coyeoant  of 

hta  ancestor  might  be  enforced  as  a  charge  upon  the  land.  la 
National  Life  Ins.  Co.  v.  Lee,  75  Minn.  157,  77  N.  W.  79^  it  was  held 
that  if  a  mortgagor  covenanted  for  himself,  his  heirs  or  M—ign^ 
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to  pay  one-haYf  of  the  yalne  of  a  party-wall  when  used,  his  core- 
miDt  woald  bind  his  mortgagee  who  became  the  owner  of  the  land 
under  foreclosure  proceedings. 

2.  Cases  Holding  That  CoTenant  Does  not  Bnn  With  Land.^ 
In  opposition  to  the  doctrine  heretofore  stated,  quite  a  number  of 
cases  maintain  that  a  covenant  to  contribute  to  the  construction  ol 
a  party-wall,  when  \^£  shall  use  it,  entered  into  by  the  owner  of 
land  for  himself,  his  heirs  and  assigns,  is  a  personal  covenant 
against  him,  does  not  run  with  the  lamd,  and  is  not  enforceable 
against  a  subsequent  grantee  thereof,  and  this,  although  the  deed 
under  which  the  grantee  holds,  Is  by  its  terms  subject  to  the  cov« 
enant:  Scott  v.  McMillan,  76  N.  Y.  141;  Sebald  t.  MulhoUand,  155 
N.  Y.  465,  50  N.  B.  260;  Weeks  v.  McMillan,  13  Daly.  137;  Duer  t. 
Fox,  60  N.  Y.  Supp.  580,  29  Misc.  Rep.  81.  In  PfeifTer  v.  Matthews^ 
161  Mass.  487,  42  Am.  St.  Rep.  435,  87  N.  B.  571.  It  Is  held  that 
using  the  wall  is  making  use  of  it  In  constructing  a  house  on  the 
adjoining  lot  and  the  person  using  it  is  the  builder  of  the  hous^ 
and  that  under  such  agreement  as  that  above  mentioned*  though 
he  has  not  paid  for  his  part  of  the  wall,  neither  his  grantee  nor 
mortgagee  is  liable  for  any  part  of  the  cost  of  the  walL  Of  ceurse, 
where  this  doctrine  prevails  the  obligation  to  pay  for  the  wall  when 
used  is  personal  to  the  party  agreeing  to  make  such  payment, 
against  whom  it  may  be  enforced,  and  is  not  discharged  by  a  con- 
veyance of  the  property,  nor  by  the  fact  that  it  is  his  grantee  who 
in  fact  makes  use  of  the  wall:  Frohman  v.  Dickinson,  31  N.  Y.  Supp. 
851,  11  Misc.  Rep.  9;  Nalle  ▼.  Raggi,  81  Tex.  201,  16  &  W.  932. 

A  number  of  cases  announce  the  rule  contrary  to  the  decisions 
before  cited,  that  if  an  owner  of  land  builds  a  party-wall,  under  an 
agreement  under  seal,  between  him  and  the  adjoining  owner,  that 
when  the  latter  shall  use  it,  he  will  pay  one-half  of  the  value  of 
the  wall,  the  right  of  compensation  Is  personal  to  the  builder  of 
the  wall,  and  does  not  pass  by  a  conveyance  of  the  land  to  his 
grantee,  who  has  no  right  to  recover  and  retain  contribution  from 
the  adjoining  owner  t<x  the  use  of  the  wall:  Gibson  v.  Holden,  115 
111.  199,  56  Am.  Rep.  14$,  8  N.  B.  282;  Holden  v.  Gibson,  16  111.  App. 
411;  Behrens  v.  Hoxie,  26  111.  App.  417;  Bioch  v.  Isham,  28  Ind.  87« 
92  Am.  Dec.  287;  Bckleman  v.  Miller,  57  Ind.  88;  Cole  T.  Hughes, 
54  N.  Y.  444,  13  Am.  Rep.  611;  Hart  v.  Ly<Hi,  90  N.  Y.  663;  TTohman 
V.  Dlcklnsoi^,  81  N.  Y.  Supp.  851,  11  Misc.  Rep.  9;  Davids  y.  HarriSi 
9  Pa.  St  501;  Todd  y.  Stokes,  10  Pa.  St  156;  BeU  y.  Bronson, 
17  Pa.  St  863. 

Under  statutes  prevailing  in  several  of  the  states  prescribing  thb 
rights  and  liabilities  of  party-wall  owners  in  cities,  it  is  generally 
provided  that  an  adjoining  owner  may  build  a  party-wall  one-half 
upon  the  land  of  his  neighbor,  and  that  the  latter,  whenr  he  usef 
the  wall,  must  pay  one-half  the  cost  thereof,  and  some  of  the  stat- 
utes e^tenA  these  rights  and  liabilities  to  grantees  of  former  ownenk 
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When  Bach  statutes  exist  their  pro  vis  Ions  must  be  compiled  with: 
Thompson  t.  Curtis,  28  Iowa,  229;  Malony  ▼.  Dixon,  65  Iowa,  36,  54 
Am.  Rep.  1,  21  N.  W.  488;  Pew  ▼.  Buchanan,  72  Iowa,  687,  34  N.  W. 
453:  Irwin  y.  Peterson,  25  La.  Ann.  300;  Evana  ▼.  Jayne,  23  Pa. 
St  34;  Roberts  v.  Bye,  30  Pa.  St.  375,  72  Am.  Dec  710. 

a  Grantee  With  Notice.->If  a  personr  purchases  a  lot  on  whtcb 
there  Is  a  party-wall  built  by  the  owner  of  the  adjoining  lot  wltb 
notice,  either  actual  or  constructive,  of  a  contract  between  hli 
grantor  and  such  adjoining  lot  owner,  that  the  grantor  will  pay  one- 
half  of  the  cost  of  i*onstructlng  the  wall  whenever  he  shall  use  it, 
flt  Is  generally  agreed  that  such  purchaser  is  liable  for  the  amount 
agreed  to  be  paid  by  his  grantor  In  case  the  purchaser  makes  me 
of  the  wall:  Wlckersham  y.  Orr,  9  Iowa,  253,  74  Am.  Dec.  348;  Pew 
Y.  Buchanan,  72  Iowa,  637,  84  N.  W.  453;  Savage  v.  Uabou,  3  Cusb. 
IMIO;  Standish  v.  Lawrence,  111  Mass.  Ill;  Richardson  v.  Tobej. 
121  Mass.  467,  28  Am.  Rep.  288;  Sharp  v.  Cheatham,  88  Ma  406.  57 
Am.  Rep.  433;  Brown  v.  McKee,  57  N.  Y.  684.  This  is  especially  the 
rule  when  the  agreement  further  stipulates  that  the  covenants  there- 
in shall  extend  to  and  be  binding  upon,  each  party,  his  heirs,  assigns, 
etc.,  and  the  purchaser  has  notice  of  such  stipulation:  Roche  v.  Ull- 
man,  104  111.  11;  Stehr  v.  Raben,  33  Neb.  437,  50  N.  W.  327;  Gaimlre 
V.  Willy,  36  Neb.  840,  54  N.  W.  562;  Brown  v.  Pents,  1  Abb.  App.  Dec 
227;  Mott  V.  Oppenheimer,  135  N.  Y.  312,  31  N.  E.  1097.  If  one  of  the 
parties  to  a  deed  of  a  party-wall  covenants  that  he  or  his  grantee 
shall  pay  one-half  of  the  expense  of  constructing  such  wall  whenever 
he  shall  make  use  of  It,  and  stipulates  that  such  covenant  shall  ran 
with  the  lot,  a  lien  Is  thereby  created  thereon  which  is  binding  upon 
a  subsequent  purchaser  with  such  notice  only  as  the  deed  affords: 
Parsons  v.  Baltimore  etc.  Assn.,  44  W.  Va.  335,  67  Am.  St.  Rep.  7ti9, 
29  S.  E.  999. 

If  a  party-wall  has  beenr  used  by  the  grantor  at  the  time  the 
vendee  purchases  the  property,  he  has  a  right  to  presume  that  hit 
grantor's  share  of  the  cost  of  the  wall  has  been  paid,  and  he  can- 
not be  held  liable  therefor  In  the  absence  of  notice  of  the  true  state 
of  the  facts:  Kells  v.  Helm,  56  Miss.  700.  If  one  owner  has  a  right 
to  use  a  wall  of  an  adjoining  owner  under  an  agreement  between 
them,  he  has  no  right,  as  against  the  grantee  of  the  adjoining  owner 
without  notice  of  the  agreement,  to  use  such  wall  without  making 
compensation:  Appeal  of  Heimbach  (Pa.),  7  AtL  787. 

d.  One  Owner  Beginning,  the  Other  Finishing,  a  Wall.— If  one 
owner  begins  to  build  his  foundation  as  a  party-wall,  thus  takins 
the  land  of  the  adjoining  owner,  he  must  carry  it  up  so  as  to  gtre 
such  owner  all  the  benefits  of  a  party-wall:  Milne's  Appeal,  81  Pil 
St  54.  And  if  adjoining  owners  enter  in  an  agreement  to  tmiid  a 
party-wall,  and  one  of  them,  in  pursuance  thereof,  builds  a  portM 
of  the  wall,  and  then  refuses  to  proceed  further,  the  other,  wiio  has 
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prepared  materials  and  planned  a  building  relying  upon  Bncb 
agreement  may  proceed  to  complete  the  wall  after  due  notice  to  the 
other  owner.  In  snch  case  the  owner  completing  the  wall  will  not 
be  enjoined  from  «o  doingi  while  the  contract  having  been  partly 
executed,  estops  the  parties  from  denying  the  easement  thereby 
created,  and  the  ownier  who  completes  the  wall  is  not  limited  to 
anr  action  for  specific  performance,  but  may  recoyer  from  the  other 
one^half  the  cost  of  the  wall:  Rindge  y.  Baiter,  67  N.  Y.  209,  16  Am. 
Rep.  476;  Rector  of  Church  of  Holy  Innocents  ?•  Keech«  5  Bosn; 
091;  Masson's  Appeal,  70  Pa.  St  26. 

IX.    Bights  Under  Leajmi. 

A  party-wall  lease  making  Its  covenants  and  conditloiA  binding 
upon  the  heirs  and  assigns  of  each  party  will,  when  delivered  and 
acted  upon,  create  cross-easements,  which,  together  with  the  cov* 
enanfts  and  agreements,  will  bind  all  persons  succeeding  to  the  estate 
to  which  they  are  appurtenant:  Mackln  v.  Haven,  187  111.  480,  68  N. 
B.  448.  The  right  to  suppoirt  in  a  party-wall  lease  constitutes  an 
easement  beneficial  to  the  estate  of  the  lessee,  while  a  covenant  to 
pay  rent  reserved  constitutes  the  burden,  and  a  transferee  who  ac- 
cepts the  benefit  must  also  assume  the  burden:  Kackin  y.  Haven, 
187  IlL  480,  68  N.  B.  44& 

An  agreement  to  pay  part  of  the  cost  of  a  party-wall  Iv  personal 
to  the  party  constructing  the  wall,  and  the  right  to  recover  it  does 
not  pass  to  a  lessee,  but  remains  inr  the  original  owner,  when  thi 
wall  is  used  by  an  adiJoining  land  owner:  McMullan  v.  Moffltt,  68 
111.  App.  160.  A  tenant  who  leases  property  subject  to  a  party-walJ 
contract  made  by  his  lessor,  but  which  does  not  compel  the  lessor 
in  building  to  use  such  wall,  Is  at  liberty,  when  building  on  the 
leased  property,  to  make  a  new  agreement  with  the  owner  of  the 
adjoining  property  as  to  the  use  of  the  wall,  and  such  agreement, 
when  made^  will  measure  the  amount  of  his  liability  for  the  use  of 
the  wall:  Smith  v.  Kennard,  64  Neb.  628,  74  N.  W.  800. 
Am.  St  B«p.,  Vol  JLXXXDL-^ 
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INJUNCTION  AGAINST  COUNTIBS  -  NUISANCB.  -  Th« 
comtractloQ  and  operation  hj  a  county  of  a  sewer  systeoi  to  eont 
T^  from  its  public  buikUngs  and  discharge  upon  private  propettj, 
to  Its  irreparable  injury,  the  deposits  iir  public  urinals  and  wate^ 
closets  may  be  enjoined  as  a  nuisance,    (pp.  947,  960.) 

INJUNCTION  AGAINST  COUNTIHS— NUISANCB.— A  coun- 
ty or  municipality  in  the  exercise  of  its  goyemmental  powers,  in 
the  cofDBtruction  of  a  public  work,  is  oKyt  privileged  to  oommit  a 
nuisance  to  the  special  injury  of  a  dtisen,  and  for  such  act  it  is  lla* 
ble  to  him  in  damages,  or  it  may  be  leatralned  by  li^unctioii.  (p^ 
961.) 

Walker  ft  Hunt^  for  the  complainant. 
Taylor  ft  Biggs,  for  the  defendant. 

*^  McALISTEB,  J.  At  the  date  of  the  filing  of  the  bill 
herein  and  prior  thereto,  Gibson  county  had  in  course  of  con- 
struction a  courthouse  building  in  the  town  of  Trenton^  Tm- 
nessee,  in  which  bnilding  provision  had  been  made  for  six  water- 
closets  and  urinals,  to  be  connected  with  the  sewer  pipe  which 
the  building  commissionerB  of  said  new  courthouse  were  pro- 
ceeding to  lay  down.  The  avowed  intention  of  the  oommittee 
in  putting  in  the  sewer  was  to  attach  the  courthouse  closets 
to  it,  and,  incidentally,  they  had  arranged  to  connect  the  closets 
of  the  counly  jail  and  those  of  E.  F.  Watson  Machine  Shops  to 
this  sewer.  The  pipe  for  this  sewer  was  ready  for  being  put 
in  and  part  of  it  laid  when  complainants  filed  their  bill  in  this 
cause.  « 

The  ditch  in  question  is  not  a  running  stream,  and  only  flows 
in  times  of  rains  and  high  waters.  The  sewage  from  the  new 
courthouse  building  and  from  said  waterclosets  and  nrinali 
was  intended  to  be  conveyed  through  said  sewer  pipe  and  dry 
ditch  and  emptied  upon  the  lands  of  complainants.  It  farther 
appears  that  complainants  are  butchers  and  vendors  of  fresh 
meats,  conducting  a  large  business  and  using  said  lands  for  pas- 
turing their  cattle,  sheep,  hogs,  and  goats,  kept  by  them  for 
butchering  purposes.  Their  slaughter  pens  and  houses  wers 
also  situated  on  said  lands. 

On  the  24th  of  November,  1899,  complainants  filed  this  biD 
to  enjoin  the  building  commissioners  of  tiie  county  from  oon- 
necting  the  waterclosets  and  urinals  ***  of  the  new  courthouse 
with  said  sewer  pipes,  alleging  that  if  the  sewage  from  the  said 
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oonrtlioiifle  be  conyeyed  tluongli  said  sewer  and  emptied  at  said 
point  that  it  will  create  a  public  nuisance,  and  especially  a  nui« 
sance  to  complainants,  doing  them  irreparable  injury;  that  the 
£lth  would  be  washed  down,  through  the  open  diteh,  upon  com- 
plainants* lands,  injuring  their  business,  destroying  their 
health,  and  diseasing  their  cattle. 

A  temporary  injunction  issued  upon  the  fiat  of  the  ohan« 
cellor.  Answers  were  filed  and  proof  was  taken.  On  the  hear- 
ing  the  chancellor  decreed  that  the  injunction  theretofore  is- 
sued, enjoining  the  defendant,  Gibson  county,  its  agents  and 
ofiicers,  from  in  any  way  connecting  the  waterclosets  of  the 
courthouse  with  the  sewer  pipe,  and  from  emptying  the  sewage 
from  the  courthouse  by  means  of  same  to  said  open  ditch,  and 
t  here  emptying  same,  be  made  perpetual.  The  injunction  was 
so  far  modified  as  to  permit  the  work  to  be  completed  for  the 
purpose  of  draining  the  basement  of  the  courthouse. 

Defendants  appealed,  and  the  first  error  assigned  is  that  the 
suit  was  prematurely  brought  and  should  have  been  dismissed. 
The  insistence  is  that  no  cause  of  action  existed  at  the  date  of 
the  commencement  of  the  suit,  since  the  courthouse  was  un- 
finished and  there  were  no  waterclosets  as  yet  built.  It  is  said 
further  that  there  was  no  order  by  the  county  court  for  the 
sewerage  to  be  constructed  for  the  waterclosets^  nor  had  the 
building  ^^  committee  taken  any  action  in  regard  to  sewerage 
for  the  closets.  Defendants  insist  that  the  object  of  the  build- 
ing commissioners  in  laying  the  sewer  pipe  was  to  drain  the 
water  from  the  basement  of  the  new  courthouse. 

It  is  said  that  on  November  23,  1899,  the  date  of  the  filing 
of  this  bill,  the  walls  had  been  about  finished^  but  the  building 
had  not  been  corered,  and  to  prevent  the  rain  water  from  ao- 
cumulating  in  the  basement  and  injuring  the  work  already  done^ 
the  quarterly  county  court,  on  October  8, 1899,  passed  the  fol- 
lowing order:  ''Ordered  by  the  county  court  that  the  court- 
house building  committee  be,  and  they  are  hereby,  instructed 
to  take  such  steps  as  they  may  think  best  in  r^^ard  to  the  pro- 
tection of  the  basement  of  the  new  courthouse.'' 

It  is  insisted  that,  acting  under  this  order,  the  committee 
awarded  a  contract  for  a  drain  pipe,  to  convey  the  water  from 
the  basement  of  the  courthouse  building  to  a  point  near  the 
northeastern  boundary  of  the  town,  where  it  was  to  empty  into 
a  ditch.  It  is  further  said  that  this  was  the  natural  outlet  for 
the  water  for  the  entire  central  and  northeastern  portions  of 
fhe  town,  including  the  court  square  and  tlie  courthouse  build- 
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a  more  complete  and  perfect  remedy  than  is  attainable  at  law 
to  prevent  by  injunction  such  nuisances  as  are  threatened^  as 
well  as  to  abate  those  already  existing.  The  grounds  of  juris- 
diction are  the  restraining  of  irreparable  mischief,  suppressing 
oppressiye,  and  interminable  litigation,  or  preventing  multi- 
plicity of  suits,  or  where  the  mischief  from  its  continuance  or 
permanent  character  must  occasion  a  constantly  recurring  griev- 
ance, which  cannot  be  prevented  otherwise  than  by  injunction^' : 
See,  also,  Vaughan  v.  Lane,  1  Humph.  134,  and  Weakley  v. 
Page,  102  Tenn.  179,  63  S.  W.  651. 

Says  Mr.  Beach,  in  his  work  on  Modem  Equity  Jurispru- 
dence, volume  2,  section  741,  viz:  "An  injunction  **®  will  lie 
to  prevent  a  nuisance  threatened,  or  in  progress,  as  well  as  to 
abate  one  already  in  existence  (citing  many  cases).  But  if  a 
nuisance  be  merely  apprehended,  it  must  appear  that  appre- 
hension of  material  and  irreparable  injury  is  well  grounded 
upon  a  state  of  facts  which  shows  the  danger  to  be  real  and 
immediate.  If  the  injury  is  doubtful,  eventual,  or  contingent, 
an  injunction  will  not  be  granted,  and  if  it  is  fully  denied  by 
the  answer,  or  if  upon  the  facts  there  is  a  reasonable  doubt  of 
the  effect  of  its  erection,  the  injunction  will  be  denied  until  the 
question  of  nuisance  is  determined  by  the  actual  use  of  the 

property The  courts  will  not  indulge  in  conjecture  that 

the  manner  in  which  a  proposed  erection  will  be  conducted  will 
prove  a  nuisance,  and  upon  such  imaginary  fear  or  uncertain 
apprehension  of  speculative  or  contingent  injuries,  stop  the 
erection  of  a  public  necessity.  The  fact  that  the  work  sought 
to  be  enjoined  is  one  of  a  public  nature,  one  which  affects  the 
public  convenience,  and  that  there  is  no  doubt  of  the  ability 
of  the  defendant  to  respond  in  damages,  are  important  mat- 
ters to  be  considered  in  determining  the  right  to  an  injunc- 
tion. When  the  injury  is  merely  threatened,  the  rule  is,  if  the 
act  complained  of  is  not  a  nuisance  per  se,  but  may  or  may  not 
become  so,  according  to  circumstances,  and  the  injurious  effect 
is  uncertain  or  contingent,  equity  will  not  interfere  until  the 
question  is  settled  at  law,  or  an  issue  directed  by  the  court/' 

^*  In  the  case  of  Missouri' v.  Illinois,  180  TJ.  S.  208,  21  Sup. 
Ct.  Hep.  331,  decided  by  the  United  States  supreme  court  Jan- 
nary  28,  1901,  it  was  held  that  the  threatened  daily  transpor- 
tation  by  the  Sanitary  District  of  Chicago,  by  artificial  means 
and  through  an  unnatural  channel,  of  large  quantities  of  sewage 
and  of  accumulated  deposits,  which  wiU  poison  the  water  sup- 
ply of  the  inhabitants  of  the  state  of  Missouri,  and  injurioudy 
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affect  that  portion  of  the  bed  or  soil  of  the  Mississippi  liver 
which  lies  within  its  territory,  entitles  that  state  to  maintain 
a  suit  for  equitable  relief  in  advanoe  of  any  actual  injury  sns- 
tained  thereby. 

In  that  case  it  was  argued  that  the  draining,  by  artificial 
means,  of  the  sewage  of  the  city  of  Chicago  into  the  Mississippi 
river,  may  or  may  not  become  a  nuisance  to  the  whole  state, 
cities,  and  towns  of  Missouri;  that  the  injuries  apprehended  are 
merely  eyentual  or  contingent,  and  may,  in  fact,  never  be  in- 
flicted. Said  the  court:  'Tan  it  be  grarely  contended  that 
there  are  no  preventive  remedies  by  way  of  injunction,  or  other- 
wise, against  injuries  not  iniSicted  or  experienced,  but  which 
would  appear  to  be  the  natural  result  of  acts  of  defendant, 
which  he  admits  or  avows  it  to  be  his  intention  to  commit?" 

The  court,  in  answering  this  question,  cites  a  large  number 
of  cases,  Engli&h  and  American,  sustaining  the  jurisdiction  of 
courts  of  equity  to  grant  such  relief. 

*•■  We  think  these  principles  are  applicable  in  the  present 
case.  It  is  charged  in  the  bill,  and  such  is  the  proof,  that  it 
was  the  purpose  of  defendants  in  constructing  this  sewer  to 
empty  and  discharge  upon  complainants'  lands  the  privy,  excre- 
ment, and  sewage  from  the  waterclosets  of  the  courthouse. 
Surely  complainants  cannot  be  asked  to  wait  until  the  injury 
is  inflicted  before  invoking  the  aid  of  a  court  of  equity.  If 
the  danger  is  threatened  and  impending,  a  party  has  a  right  to 
a  preventive  remedy. 

In  Miley  v.  O'Heam,  13  Ky.  Law  Hep.  834,  18  S.  W.  529, 
an  injunction  was  asked  to  prevent  an  adjoining  land  owner 
from  building  a  privy  in  close  proximity  to  plaintiff^s  house  and 
well.  The  court  held,  viz.:  *T!t  is  said  herein  that  the  privy 
has  never  been  used,  the  appellee  has  never  yet  suffered  any  in- 
jury, and  that  as  it  is  shown  it  is  possible  to  prevent  leakage, 
and  the  omission  of  bad  odors,  therefore  the  appellee  cannot 
resort  to  the  process  of  injunction.  A  party  is  not  required, 
however,  to  wait  until  the  injury  is  inflicted.  The  object  of 
the  writ  is  preventive.  like  the  interdict  of  the  Civil  War,  it 
wards  off  the  injury.  It  is  true  it  cannot  be  called  into  exerdsa 
unless  the  right  of  the  party  invoking  it  be  certain  and  a  neces- 
sity exists  for  its  aid ;  in  other  words,  the  case  must  be  a  clear 
one.  But  this  does  not  mean  there  must  be  an  absolute  cer- 
tainty of  its  need.  If  so,  it  could  rarely  be  invoked.  It  is  true 
the  party  cannot  act  upon  a  ***  mere  fear  or  apprehension,  a 
mere  possibility,  or  threatened  injury,  but  if  the  damage  be 


probable  and  tbreatemng,  he  may  invoke  its  aid,  and  need  not 
delay  nntil  the  injary  is  actually  inflicted." 

lastly,  it  is  insisted  on  behali  of  appellants  that  the  loca- 
tion and-  construction  of  the  sewer  was  the  exercise  by  the 
county  of  the  goremmental  power,  and  the  discretion  com< 
mitted  to  it  cannot  be  controlled  by  the  courts,  unleas  a  clear 
abuse  of  its  power  be  shown.  It  is  tme,  as  argued,  that  the 
necessity  for  a  sewer,  its  location  and  general  plan,  are  mat- 
ters which  inTolve  the  exercise  of  discretion,  and  ordinarily  the 
ooorti  will  not  interfere :  Horton  r.  Mayor  etc  of  Nashville,  4 
I^a,  87;  City  of  Chattanooga  t.  Beid,  103  Term.  616,  63  S.  W. 
937. 

But  it  is  well  settled  that  a  municipality  or  county,  in  the 
constmction  of  a  public  work,  is  not  pririleged  to  commit  a  nai< 
sance,  to  the  spedal  injury  of  the  citizens,  and  for  such  act  ia 
liable  as  a  private  individnal  in  damages,  or  it  may  be  restrained 
by  the  writ  of  injunction:  City  of  Chattano<^  t.  Dowling,  101 
Tenn.  345,  47  S.  W.  700,  and  authorities  there  cited;  City  of 
Atlanta  v.  Wamock,  91  Ga.  210,  44  Am.  St.  Bep.  17,  16  S.  E. 
135,  23  L.  R  A.  301,  and  note. 

Tn  the  last  case  it  was  held  that  the  municipal  goremment 
of  Atlanta,  though  invested  by  statute  with  plenary  power  on 
the  subject  of  streets,  sewers,  etc.,  has  no  right  to  create  and 
permanently  maintain  a  nui^sance  dangerous  to  health  and  life, 
which  nuisance  consists  of  "manholes"'in  a  sewer  located  in  a 
public  street  contiguous  to  the  dwelling  of  a  citizen,  **•  the 
Tnanholes  being  allowed  to  emit  poisonous  gases  in  large  quan- 
tities through  perforated  covers  placed  over  them. 

While  we  entertain  these  views  touching  the  law  governing 
this  case,  we  are  nevertheless  of  opinion  that  the  scope  of  the 
injunction  granted  was  too  broad.  All  that  complainants  had  a 
a  demand  was   that  the   sewage  f^om  the   courthouse 
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modification  of  the  id  junctioD,  the  decree  of  the  chancellor  is 
affirmed. 


The  Liability  of  a  ICunlcipality  for  creating  or  maltftalnlng  a 
nuisance  la  considered  In  the  monographic  note  to  Fort  Worth  t. 
Orawford,  15  Am.  Bt  Rep.  945-849.  A  municipal  corporation  Is  n« 
more  exempt  from  liability  In  case  It  creates  a  nuisance,  either  pob* 
lie  or  prlyate,  than  an  Inddvldnal.  And  if  it,  by  the  discharge  of 
its  sewage,  creates  a  tfaisance,  It  may.  In  a  proper  case,  be  en- 
Joined:  Wlnchell  y.  Waukesha,  110  Wis.  101,  84  Am.  8t  B^  902; 
and  monographic  note  th^eto,  85  N.  W.  668. 


HA9CALL  T.  HAPPOBD. 

[107  TeniL  855,  66  8.  W.  428.] 

I>OMICrrLB-HX7SBAND  AND  WIFB.— A  wtf^s  domlcHe  H 
determined  by  that  of  her  hufiAMnd,  no  matter  where  she  actnalli 
resides,    (p.  958.) 

HOMBSTEAD  BXBMPTION  and  proTlsion  for  a  year's  sup- 
port in  fayor  of  widows  is  for  the  benefit  of  the  widows  of  rest 
dents  only,  and  does  not  apply  to  the  widows  of  nonresidents,  (a 
953.) 

DOMICILB  IS  HABITATION  FIXBD  IN  ANT  PLACE  with 
an  intention  of  always  remaining  or  returning  there,  while  residence 
is  the  coming  of  a  persoa  Into  a  place  with  intention  to  establish  hit 
domicile  there,    (pp.  054,  056.) 

DOMICILB— BBSIDBNT.^In  order  to  be  a  resident  of  a  place, 
the  person  must  haye  acquired  a  domicile  there;  and  to  constitute 
domicile  there  must  be  a  residence  and  an  intention  of  the  person  ts 
make  the  place  where  he  resides  his  home.    (p.  055.) 

HOMESTBADS— DOMICILE.— A  person  must  acquire  a  domi- 
cile in  the  state,  by  residing  there  with  an  intuition  to  remain  pet^ 
manently,  in  order  to  constitute  him  a  resident  and  entitie  himself 
and  his  widow  to  a  homestead  exemption,    (p.  950.) 

H0MESTBAI>-N0NBB8IDBN!rS.— A  person  is  not  a  resi- 
dent of  the  state  so  as  to  entitle  himself  or  his  widow  to  a  hom^ 
stead  exemption,  although  he  has  liyed  there  tw  seyeral  yeara» 
yoted  at  elections,  and  run  for  office,  if  he  has  neyer  moyed  his 
family  into  the  state,  and  has  repeatedly  declared  that  he  came 
there  for  business  purposes  alone,  and  expected  to  return  to  hit 
home  in  another  state  when  his  business  was  finished,    (p.  966w) 

Scruggs  ft  Bosebrongh  and  W.  G.  Lynn,  for  the  complain- 
ant 

Watson  ft  Fitzhngh,  M.  M.  Marshall^  T.  Steele,  6.  Pierson, 
C.  P.  McEinney,  Kirkpatrick  ft  Tanner^  and  J,  W.  WatkiiiBy 
for  the  defendant 


"«"•  JHcAidS  1  Jl/K,  J.  Ihe  question  presented  for  deter- 
mination npon  this  record  is,  ■whether  Bella  Haacall,  widow 
of  H.  C.  Hascall,  is  entitled  to  homestead,  the  exempt  prop- 
erty, and  to  a  year's  support  out  of  the  estate  of  her  deceased 
bnsband.  The  solation  o-f  this  question  involvee  the  further 
inquiry  whether  the  said  H.  C.  Hascall,  at  the  time  of  his  death, 
vas  a  citizen  of  the  state  of  Tennessee.  It  is  conceded  that 
the  said  Bella  Hascall,  at  the  time  '"'^  of  her  husband's 
death,  was  a  resident  of  the  state  of  Michigan;  but  if  the  hus- 
band was  a  citizen  of  the  state  of  Tennessee,  this  fact,  as 
matter  of  law,  determines  the  domicile  of  the  wife :  IVrris  v. 
Sipes,  99  Tenn.  298,  41  S.  W.  443.  It  is  settled  in  this  state 
that  the  statute  providing  for  a  year's  support  for  the  widow 
applies  only  to  the  widow  of  such  person  as  may  be  residing 
in  Tennessee  at  the  time  of  his  death,  and  does  not  apply 
to  the  widow  of  a  nonresident:  Graham  t.  Stuhl,  92  Tenn. 
680,  22  S.  W.  738.  So  in  Farris  y.  Sipaa,  99  Tenn.  298,  41 
3.  W.  443,  it  was  held  that  the  constitutional  provision  and 
statutes  exempting  homestead  inure  to  the  benefit  of  citizens, 
and  nonresidents  ore  excluded  from  their  operation. 

It  appears  from  the  record  that  H.  C.  HaecaU  died  in  Lau- 
derdale county,  Tennessee,  on  November  13,  1899,  and,  by  last 
will  and  testament,  devised  his  entire  estate,  both  real  and 
personal,  to  his  wife,  Bella  Hascall.  The  testator  left  sur- 
viving him  six  children,  two  of  whom  are  minors.  The  wiU 
was  duly  admitted  to  probate,  and  the  widow  dissented  there- 
fnon.  Coleman  Hafford  qualified  as  administrator,  and  filed 
a  bill  in  the  chancery  court  for  the  administration  of  the  es- 
tate. The  widow  claimed  the  homestead,  the  exempt  property, 
and  a  year's  support  out  of  the  assets  of  the  estate.  The  ad-  . 
ministrator  resisted  the  claim  of  the  widow,  on  the  ground  that 
the  testator  and  his  wife,  at  the  time  of  his  death,  were  resi- 
denta  and  citizena  of  the  state  of  Michigan.  Mrs.  Hascall 
averred  that  her  husband,  "^  the  said  H.  C.  Hascall,  was,  at 
the  time  of  his  death,  a  resident  citizen  of  Qates,  Tenneeeee, 
where  he  had  been  engaged  in  the  manufacturing  business 
many  years.  Bespondent  admitted  thst  she  resided  at  Flint, 
in  the  state  of  Michigan,  and  had  remained  there,  at  her  hus- 
band'a  request,  for  the  purpose  of  completing  the  education  of 
their  children;  that  from  time  to  time  she  had  contemplated 
taking  up  her  permanent  residence  with  her  husband  at  Qatea, 
Tennessee,  but  had  delayed  doing  so  until  the  education  of 
their  children  might  be  finished.    During  the  progress  of  the 
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cause  a  reference  was  made  to  the  master  to  take  proof  and 
report  whether  or  not  H.  C.  Hascall  was  a  citizen  of  the  state 
of  Tennessee  at  the  time  of  his  death^  or  whether  he  and  his 
family  were  citizens  of  Flint,  Michigan,  and  only  temporarily 
in  Landerdale  county,  Tennessee.  In  obedience  to  this  refer* 
ence,  the  master  reported  that  H.  C.  Hascall  was  not  a 
citizen  of  Tennessee  at  his  death,  but  that  he  and  his  fam- 
ily were  citizens  of  Flint,  Michigan.  Exceptions  were  filed 
to  this  report  by  counsel  for  the  widow,  and  also  by  the  guard- 
ian ad  litem  for  the  minors,  which  exceptions  were  overruled  br 
the  chancellor,  and  the  report  confirmed.  TbiB  action  of  the 
chancellor  is  assigned  as  error.  On  the  other  hand,  it  is  in- 
sisted by  counsel  for  the  adminktrator  that  this  is  a  concur- 
rent finding  by  master  and  chancellor  on  a  question  of  fact^ 
which  is  conclusive  and  binding  on  this  court.  This  rule  of 
^'^  practice  is  not  applicable  in  the  present  instance.  The 
chancellor,  without  eettling  the  principles  of  law  for  the  guid- 
ance of  the  master,  erroneously  referred  the  whole  matter  f of 
proof  and  report.  It  is  the  duly  of  the  court  to  settle  issues 
addressed  to  him  before  a  reference  to  the  master  is  ordered. 
The  question  of  residence  or  nonresidence  of  H.  C.  Hascall  was 
a  mixed  question  of  law  and  fact,  and  was  for  the  determina- 
tion of  the  court  upon  the  proof. 

We  are  not,  therefore,  concluded  by  the  concurrent  finding 
of  master  and  chancellor  on  this  subject,  since  it  was  not  a 
proper  question  to  be  referred  to  the  master.  So  that,  disre- 
garding the  report  of  the  master,  we  proceed  to  examine  the 
question  as  an  original  proposition.  It  is  said,  in  the  first 
place,  that  there  is  a  distinction  between  citizen  and  resident, 
and  that  the  latter  term  was  used  by  this  court  in  Graham  v. 
Stuhl,  92  Tenn.  680,  22  S.  W.  738.  It  was  held  in  that  case 
that  the  statute  providing  for  a  yearns  support  for  the  widow 
applies  only  to  the  widow  of  such  person  as  may  be  residing 
in  Tennessee  at  the  time  of  his  death,  and  does  not  apply  to  the 
widow  of  a  nonresident.  But  it  is  very  clear  that  this  court, 
in  the  latter  case,  used  the  word  "residence"  as  interchange- 
able with  ''domicile,*'  and  did  not  intend  to  draw  any  distinc- 
tion between  the  terms  "citizen**  and  "resident.**  It  is  true 
this  distinction  has  been  recognized  by  this  court  in  attach- 
ment cases.  In  Stratton  v.  Brigham,  2  Sneed,  "^  421,  Judge 
Totten  said:  "There  is,  no  doubt,  a  distinction  between  resi- 
dence and  domicile.  Domicile  is  the  habitation  fixed  in  any 
place  with  an  intention  of  always  staying  there*    In 
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he  who  stops,  even  for  a  long  time,  in  &  place  for  the  manage* 
ment  of  his  affairs^  has  only  a  habitation  there,  but  no  domi- 
cile.    Thus  the  envoy  of  a  foreign  prince  has  not  Mb  domicile 
at  the  court  where  he  resides.    This  is  national  domicile,  in 
the  sense  of  the  public  law,  by  which  the  national  character  of 
the  person  and  the  right  of  succession  to  movable  property,  are 
determined.     But  when  used  in  connection  with  subjects  of 
domestic  policy,  as  taxation,  settlement,  voting  and  the  attach- 
ment law,  the  word   'domicile'   has  a  more  confined  and  re- 
stricted meaning,  and  implies  the  same  as  residence;  that  is, 
the  home  or  habitation  fixed  in  any  place  without  a  present  in- 
tention of  removing  therefrom/' 

It  was  held  that  a  defendant  in  an  attachment  bill  who  had 

moved  his  family  and  effects  to  this  state  from  the  state  of  his 

former  abode,  hired  servants,  rented  a  house  for  a  year,  with 

the  privilege  of  retaining  it  longer,  opened  an  account  at  the 

bank,  rented  a  box  at  the  postoffice,  and  had  undertaken  and 

was  engaged  in  prosecuting  a  railroad  contract,  which  might 

occupy  two  or  more  years,  was  held  to  be  a  nonresident  in  the 

sense  of  our  attachment  laws.    That  was  an  attachment  bill 

against  the  defendant  as  a  nonresident.    It  was  held  he  was  a 

nonresident.    See  Southern  Ey.  Co.  *®*  v.  McDonald  (Tenn. 

Ch.  App.),  50  S.  W.  370,  where  the  defendant  was  held  to  be  a 

nonresident  in  the  sense  of  our  attachment  laws,  although  he 

claimed  to  be  only  temporarily  absent  from  the  state. 

But  this  distinction  is  not  applicable  to  cases  of  homestead 
and  exemption,  but  the  question  in  such  cases  is  one  of  domi- 
cile. Mr.  Brown,  in  his  Law  Dictionary  (Eawles*  Eevision), 
page  905,  defines  resident  as  a  person  coming  into  a  place  with 
intention  to  establish  his  domicile  or  permanent  residence,  and 
who,  in  consequence,  actually  remains  there.  Time  is  not  so 
essential  as  the  intent,  executed  by  making  or  beginning  an 
actual  establishment,  though  it  be  abandoned  in  a  longer  or 
shorter  period.  Domicile  is  defined  as  that  '^place  where  a 
man  has  his  true,  fixed,  and  permanent  home  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning.''  So  that,  at  last,  the  question  is 
whether  the  deceased  had  acquired  a  domicile  in  this  state;  for, 
in  order  to  be  a  citizen  or  resident,  the  party  must  have  acquired 
a  domicile.  To  constitute  domicile,  two  things  must  concur-^ 
residence  and  intention  to  make  it  home  of  party. 

It  appears  from  the  record  that,  when  the  deceased  removed 
to  Tennessee,  he  left  his  wife  and  children  at  their  home  in 
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Flint,  Michigan,  where  he  had  alwaye  lived.  The  family  re- 
mained there  until  the  date  of  H.  C.  Hascall's  death;  but  in 
the  meantime  they  occasionally  visited  each  other,  back  and 
»«*  forth.  The  object  of  H.  C.  Hascall  in  coming  to  Ten- 
nessee  was  to  avail  himself  of  its  timbered  lands  in  executing 
certain  contracts  with  the  Standard  Oil  Company,  to  furnish 
staves  and  headings.  His  business  associates — ^those  most  in- 
timately connected  with  him  during  his  sojourn  in  Lauderdale 
county — ^testify  to  repeated  declarations  by  him  that  his  home 
was  in  Flint,  Michigan,  and  that  he  was  only  temporarily  in 
the  state  of  Tennessee,  to  make  money.  It  is  also  shown  in 
proof  that,  during  the  last  illness  of  H.  C.  Hascall,  his  wife 
visited  him  in  Tennessee,  and  expressed  her  purpose  to  take 
liim  back  to  Michigan  to  live  in  the  event  he  recovered.  The 
principal  facts  relied  on  to  ehow  that  deceased  had  acquired  a 
domicile  in  this  state  are:  1.  That  he  lived  here  for  several 
years;  and  2.  That  he  once  voted  in  a  primary  election;  and 
3.  That  he  was  once  elected  alderman  of  the  town  of  Gates. 
It  should  be  stated,  however,  that  he  refused  to  accept  the  of- 
fice of  alderman  and  declined  to  serve.  But  we  think  the 
declarations  of  deceased  in  respect  of  his  home  and  his  inten- 
tion to  return  to  it  outweigh  the  fact  of  voting  in  a  primary  or 
running  for  ofiQce,  as  indicating  the  real  purpose  of  the  party. 
It  was  held  in  Divine  v.  Dennis,  1  Shannon's  Tenn.  Cas.  378, 
that  facts  indicating  that  a  party  was  a  permanent  citizen  of 
Tennessee — such  as  voting  in  our  elections,  suing  and  being 
sued  in  our  courts,  paying  taxes,  and  renting  land,  etc — are 
overcdme  by  his  repeated  declarations  that  he  was  a  citizen  of 
Kentucky,  '^  and  of  his  purpose  to  return  to  that  state  when 
his  government  contract  was  finished,    etc. 

We  are  of  opinion  the  chancellor  was  correct  in  holding  that 
H.  C.  Hascall  was,  at  the  time  of  his  death,  a  nonresident  of 
Tennessee,  and  that  his  widow  was,  therefore,  not  entitled  to 
homestead,  exempt  property,  or  year's  support. 

Affirmed. 


Between  Domicile  and  Besidenee  there  is  this  difference:  The  one 
denotes  a  place  of  abode,  whether  temporary  or  permanetft,  and  tiit 
other  a  fixed  permanent  residence,  to  which,  when  absent,  one  has 
the  intention  of  return inigr:  State  v.  Allenr,  48  W.  Va.  IM:,  86  Am. 
8t  Rep.  29,  35  S.  B.  990.  See,  in  this  connection,  Estate  of  Heo- 
ndng,  128  Oal.  214,  79  Am.  St.  Hep.  43,  60  Pac.  762;  Matzenbangfa  v. 
People,  194  111.  108,  88  Am.  St  Rep.  134,  62  N.  B.  516.  The  general 
rule  is,  that  the  domicile  of  a  wife  is  the  domicile  of  her  husband: 
Atherton  v.  Atherton,  155  N.  Y.  129,  63  Am.  St.  Rep.  650,  49  N.  & 
833;  Loker  v.  Gerald,  157  Mass.  42,  34  Am.  St  Rep.  252,  31  N.  B. 
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709;  Prater  t.  Prater,  87  Teim.  78»  10  Am.  St.  Rep.  023,  9  S.  W.  361. 
The  domicile  of  a  husband  controls  that  of  his  wife,  and  regulates 
the  rights  of  his  wife  and  children  under  the  homestead  laws.  A 
.wife  whose  husband  dies  domiciled  and  leavlnig  property  In  Louisi- 
ana is  entitled  to  the  benefit  of  the  homestead  act,  although  she  has 
neyer  resided  in  the  state:  Succession  of  Christie,  20  La.  Anik  883, 
96  Am.  Dec.  411,  and  see  the  note  thereto  on  the  homestead  rlghH 
of  a  nonresident  widow. 


STEPHENS  ▼.  OZBOTJENH. 

[107  Tenn.  572,  64  S.  W.  002.J 

FRAUD— INADEQUACY  OF  PRIGB-RBSOISSION  OF  CON- 
VBYANCTE.— If  atf  ignorant  person,  without  knowledge  of  the  title 
to  his  property  or  its  value.  Is  induced  by  another,  under  false  rep- 
resentations,  to  convey  such  property  for  such  a  grossly  inadequate 
price  as  to  shock  the  conscience,  he  is  entitled  to  a  rescission  of  the 
conveyance  for  fraud,    (p.  958.) 

FRAUD-RE3SCISSI0N  OF  CONTRACT  FOR.-If  the  sltua* 
tlon  of  the  contractin^g  x>artie8  Is  for  any  reason  so  Qne(;(nal  av  to 
give  one  a  great  advantage,  which,  through  nondisclosure  and  de- 
ception^ he  makes  available  to  the  great  detriment  of  the  other,  thi8» 
coupled  with  gross  inadequacy  of  pdce,  is  sufficient  ground  for  a 
rescission  of  the  contract  for  fraud,    (p.  958.) 

Frantz  ft  Wright  and  McCroskey  ft  Peace,  for  the  complain^ 
ant. 

Sansom,  Welcker  ft  Parker,  for  the  defendant 

*^  CALDWELL,  J.  The  hfll  in  this  cause  was  brought  to 
annul  and  cancel  a  deed  for  fraud  in  procuring  it.  The  chan- 
cellor granted  the  relief  sought  and  the  court  of  chancery  ap- 
peals affirmed  his  decree. 

The  complainant,  (Jeorge  Stephens,  an  ignorant  old  negro 
man,  residing  in  the  state  of  Georgia,  executed  the  deed  in 
question  to  the  principal  defendant,  Mrs.  M.  M.  Ozhoume,  an 
intelligent  white  woman  of  Knoxville,  Tennessee,  and  thereby 
he  conveyed  to  her,  for  the  consideration  of  five  dollars,  a  piece 
of  real  estate  in  Knoxville  'worth  one  thousand  dollars.  The 
transaction  on  the  part  of  the  vendee  was  conducted  by  her 
agentj  who,  knowing  the  value  of  the  property,  its  former  own- 
ership, and  facts  strongly  indicating  present  ownership  in  the 
vendor,  visited  him  in  Georgia  and  brought  the  question  of 
ownership  and  of  sale  to  his  attention  simultaneously  and  for 
the  first  time;  and  thereupon,  after  confirmation  in  his  own 
mind  as  to  the  identity  of  the  true  owner,  the  agent,  upon  the 
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statement  that  the  property  was  'Vorth  Bome  money  if  tiie 
right  parties  could  be  f onnd^'^  and  without  further  disdosure 
induced  the  old  darkey,  who  had  no  other  information  on  the 
question  of  value  or  ownership,  then  and  there  to  execute  the 
deed  as  the  ^'only  living  heir"  of  his  father,  who  the  agent 
knew  really  owned  the  lot  at  the  time  of  his  death  many  years 
before. 

This  condensed  narratioii  of  the  elaborate  finding  of  facts 
by  the  court  of  chancery  appeals  discloses  two  obvious  reasons 
for  the  cancellation  of  the  deed:  ^^  1.  Such  gross  inadequacy 
of  price  as  to  shock  the  conscience  and  establish  fraud;  and  2. 
Such  suppressive  and  misleading  conduct  on  the  part  of  the 
vendee's  agent  as,  under  the  circumstances,  was  fraudulent 
in  itself;  and  when  the  two  things  are  combined  the  fraud  be- 
comes absolutely  overwhelming. 

It  is  everywhere  agreed  that  simple  inadequacy  of  consider- 
ation, a  mere  undervaluation  without  more,  raises  no  presump- 
tion of  fraud,  nor  affords  any  reason  for  the  avoidance  of  the 
contract  by  rescission,  cancellation,  or  otherwise ;  but  when  the 
disparity  between  the  true  value  of  the  thing  sold  and  the 
price  paid,  or  to  be  paid,  reaches  the  extremity  just  indicated; 
or  when  the  situations  of  the  contracting  parties  are,  for  any 
reason,  so  unequal  as  to  give  one  a  great  advantage,  which, 
through  nondi^losure  and  deception,  he  makes  available  to 
the  detriment  of  the  other,  or  when  even  a  less  difference  as 
to  consideration  and  less  inequality  in  environments  conspire 
together  in  producing  a  hard  bargain,  a  court  of  equity  will  be 
prompt  to  give  the  fullest  measure  of  relief  on  the  ground  of 
fraud. 

After  saying  that  inadequacy  of  consideration  is  not,  of  it- 
self, a  distinct  doctrine  of  relief  in  equity.  Judge  Story  contin- 
ues: ''Still,  however,  there  may  be  such  an  unconscionableness 
or  inadequacy  in  a  bargain  as  to  demonstrate  some  gross  im- 
position or  some  undue  influence,  and  in  such  cases  courts  of 
^'^  equity  ought  to  interfere  upon  the  satisfactory  ground  el 
fraud.  But  then  such  unconscionableness  or  such  inadequacy 
should  be  made  out  as  would  (to  use  an  expressive  phrase) 
shock  the  conscience,  and  amount  in  itself  to  conduaive  and 
decisive  evidence  of  fraud.  And  where  there  are  other  ingr^ 
dients  in  the  case  of  a  suspicious  nature,  or  peculiar  rdatioDS 
between  the  parties,  gross  inadequacy  of  price  must  necessarily 
furnish  the  most  vehement  presumption  of  fraud'':  Stoiy'i 
Equity  Jurisprudence^  sec.  24& 
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The  same  langange  (omitting  the  last  sentence)  is  nsed  by 
the  snpreme  court  of  the  United  States  in  Eyre  ▼.  Potter,  15 
How.  60. 

Mr.  Pomeroy  says:  "Although  the  actual  cases  in  which  a 
contract  or  conveyance  has  been  canceled  on  account  of  gross 
inadequacy  merely,  without  other  equitable  incidents,  are  very 
few,  yet  the  doctrine  is  settled  by  a  consensus  of  decisions  and 
dicta  that,  even  in  the  absence  of  all  other  circumstances,  when 
the  inadequacy  of  price  is  so  gross  that  it  shocks  the  conscience 
and  fumiAes  satisfactory  and  decisiTe  evidence  of  fraud,  it 
will  be  sufficient  ground  for  canceling  a  conveyance  or  contract^ 
whether  executed  or  executory'*:  2  Pomeroy's  Equity  Jurispru- 
dence, sec.  927. 

Though  of  no  special  importance  in  the  decision  of  the  pres- 
ent case,  it  should  be  observed  in  passing  that  Mr.  Pomeroy 
substitutes  the  word  ''satisf actory**  for  the  word  ''conclusive,** 
used  by  Judge  *^^  Story  in  the  phrase,  ''conclusive  and  de- 
cisive evidence  of  fraud,*'  the  reason  for  the  substitution  being 
given  at  length  in  a  note  on  the  next  page. 

In  section  928,  Mr.  Pomeroy  further  says:  "If  there  is  noth- 
ing but  mere  inadequacy  of  price,  the  case  must  be  extreme  in 
order  to  call  for  the  interposition  of  equity.  Where  the  in- 
adequacy does  not  thus  stand  alone,  but  is  accompanied  by 
other  inequitable  incidents,  the  relief  is  much  more  readily 
granted When  the  accompanying  incidents  are  inequi- 
table and  show  bad  faith,  such  as  concealments,  misrepresen- 
tations, undue  advantage,  oppression  on  the  part  of  one  who 
obtains  the  benefit,  or  ignorance,  weakness  of  mind,  sickness, 
old  age,  incapacity,  pecuniary  necessities,  and  the  like,  on  the 
part  of  the  other,  these  circumstances,  combined  with  inade- 
quacy of  price,  may  easily  induce  a  court  to  grant  relief  defen- 
sive or  affirmative.*' 

The  general  principles  thus  announced  by  these  and  other 
distinguished  authors,  and  applied  by  this  court  in  Wright  v. 
Wilson,  2  Terg.  294,  Birdsong  v.  Birdsong,  2  Head,  290,  294, 
Coffee  V.  Buffin,  4  Cold.  507,  Hamilton  v.  Saunders,  3  Shan- 
non's Tenn.  Cas.  789;  Mann  v.  Russey,  101  Tenn.  598,  40  S. 
W.  835;  Talbott  v.  Manard,  106  Tenn.  60,  59  S.  W.  340,  and 
elsewhere,  are  so  thoroughly  established  in  English  and  Amer* 
ican  jurisprudence  that  it  would,  indeed,  be  a  work  of  super- 
erogation to  discuss,  or  even  cite,  the  multitude  of  adjudged 
cases  in  which  one  or  more  of  them  have  been  the  basis  of 
equitable  relief.    A  large  ^'^'^  array  of  the  cases  is  found  in  a 


960  Ambbican  State  Bepoets^  Vol.  89.  [Tenn. 

critical  note  in  1  American  and  English  Decisions  in  Equity, 
202  to  204,  inclusiye. 

The'  transaction  developed  in  the  present  case  will  stand 
none  of  the  tests  suggested,  but  inevitably  falls  before  at  least 
two  of  them.  It  unmistakably  comes  under  condemnation  for 
the  grossest  inadequacy  of  price — ^five  dollars,  for  property 
worth  one  thousand  dollars — and  also  for  the  suppressive  and 
misleading  statement  that  the  property  was  **worth  some  mon^ 
if  the  right  parties  could  be  found,*'  when  the  agent  making 
that  statement  and  getting  the  benefit  for  his  principal  knew 
the  true  value,  and  that  he  was  addressing  the  right  parlrr,  and 
that  the  latter  was  an  ignorant  old  negro,  with  only  such  infor- 
mation in  reference  to  the  ownership  and  value  of  the  property 
as  he,  the  agent,  had  imparted. 

Lord  Thurlow,  in  the  oft-quoted  case  of  Gwynne  v.  Heaton, 
1  Brown  Ch.  1-9,  defines  the  inadequacy  of  price  which  in  and 
of  itself  will  establish  fraud  and  justify  relief  as  follows:  ^An 
inequality  so  strong,  gross,  and  manifest  that  it  must  be  im» 
possible  to  state  it  to  a  man  of  common-  sense  without  produc- 
ing an  exclamation  at  the  inequality  of  it/*  The  present  trans- 
action  completely  fills  the  requirements  of  that  very  eoctreme 
definition.  Land  worth  one  thousand  dollars  bought  for  five 
dollars,  or  at  one-half  of  one  per  cent  of  its  value !  What  man 
of  common  sense,  upon  hearing  the  statement,  would  not  be 
forced  to  exclaim  at  the  ^'inequality**  and  also  at  the  iniquity 
of  it? 

•'^  In  the  eariy  case  of  Wright  v.  Wilson,  2  Terg.  294,  this 
court  set  aside  a  sale  for  gross  and  shocking  inadequacy  of 
price  when  land  worth  five  hundred  dollars  or  six  hundred  dol- 
lars was  sold  for  fifty  dollars,  making  an  inequality  of  ten  or 
twelve  to  one.  That  case,  the  court  remarked,  fell  within  the 
principle  announced  by  Lord  Thurlow,  in  Gwynne  v.  Heaton, 
1  Brown  Ch.  1,  and  applied  in  other  English  cases,  where  the 
disproportion  was  as  one  to  two  and  as  four  to  five  respectively. 

It  is  of  no  consequence,  so  far  as  the  result  is  concerned,  that 
this  vendee  had  no  personal  connection  with  this  purchase. 
What  she  did  by  her  agent  she  did  by  herself  in  legal  contem- 
plation. His  acts,  for  the  purpose  of  this  litigation,  are  im- 
putable to  her  in  the  fullest  sense,  fihe  cannot  deny  legal  le- 
sponsibilil^  for  those  acta,  and  at  the  same  time  hold  the  fmiti 
of  them. 

Affirm  and  remand  for  an  luscount,  in  which  the  eomplainant 
will  be  charged  with  the  five  dollars,  all  proper  taxes  paid  bgr 
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the  Tendee,  and  with  permanent  improvements  if  anj>  by  her, 
and  credited  by  rente  and  profits. 


Fraud — Groas  Inadequacy  of  Price  naturally  leads  to  a  presump* 
tlon  of  fraud.  However,  it  is  not  per  se  a  sufficient  ground  for  eet- 
ting  aside  a  contract:  Briscoe  v.  Bronaugh,  1  Tex.  826,  46  Am.  Dec. 
108;  Beard  v.  Campbell,  2  A.  K.  Marsh.  125, 12  Am.  Dec.  362;  Juzan 
V.  Toulmin,  9  Ala.  662,  44  Am.  Dec.  448;  Davidson  y.  Little,  22  Pa. 
8t  246,  60  Am.  Dec.  81.  Where  real  estate  worth  sixteen  hundred 
dollars  sold  for  fifty,  the  sale  was  set  aside:  Note  to  Kuykendall  v. 
McDonald,  57  Am.  Dec  217.  But  where  one  sells  and  another  buys 
a  dlamoDAd  worth  seven  hundred  dollars  for  one  doUar,  the  stone 
being  open  to  the  Inspection  of  both,  and  both  being  Ignorant  of 
its  real  valuer  the  sale  cannot  be  rescinded;  Wood  t«  Boynton»  64 
Wla.  206^  64  Am.  Eep.  61(^  26  N.  W.  42. 


MeCLIJNG  ▼.  COLWELIX 

[107  Tenm  582,  64  &  W.  890.] 

PLEDGB  OF  STOCK— RIGHTS  OF  PLBDQBB.— A  pledgee 
of  corporate  stock  may  appoint  the  pledgor.  In  whose  name  the  stock 
stands  on  the  books  of  the  corporation,  his  agent  to  sell  or  others 
wise  dispose  of  it  for  the  benefit  of  the  pledgee,    (p.  965.) 

PLEDGB  OF  STOCK— TRANSFER  OF  TITLE.— The  trans- 
fer and  aesignment  of  stock  in  a  corporation,  either  by  absolute 
sale  or  by  way  of  pledge  as  security  for  a  debt,  passes  to  the  vendee 
or  pledgee  the  title  thereto,    (pp.  965,  966.) 

PLEDGE  OF  STOCK  —  ATTACHMENT.-rOorporate  stock 
which  the  pledgor  has,  as  agent  for  the  pledgee,  taken  in  exchange 
for  other  pledged  stock,  under  an  agreemenit  that  It  shall  stand 
in  the  place  of  the  stock  first  pledged,  cannot  be  reached  by  the 
pledgor  creditors  by  attachment,  even  though  such  stock  has  not 
been  dcliyered  to  the  pledgee,  and  stands  in  the  name  of  the  pledgor 
on  the  books  of  the  corporation,    ^p.  962,  966.) 

PLEDGE  OF  STOCK— TRANSFER  ON  CORPORATION 
BOOKS.— A  pledgee  of  corporate  stock  assigned  and  delivered  to 
him  as  collateral  security  may  be  held  by  him  against  the  pledgor 
and  the  latter's  creditors,  without  a  transfer  of  the  stock  on  the 
books  of  the  corporation,    (p.  966.) 

CORPORATIONS  -  ASSIGNMENT  OF  STOCK  —  RESULT- 
ING TRUST.— If  corporate  stock  is  assigned  to  one  person,  a  trust 
therein  results  in  fav^r  of  another  person  who  adnrances  the  con- 
sideration for  the  transfer  in  whole  or  In  part    (p.  966.) 

Oreen  ft  Shields,  for  the  complainant 

Webb,  McClung  ft  Baker,  for  the  defendant. 

»»»  McALISTBR,  J.  Complainants,  as  creditors  of  B.  S. 
Colwell,  are  seeking  by  this  attachment  bill  to  subject  to  the 
satisfaction  of  their  claims  one  hundred  and  sixty-five  shares  of 
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stock  in  the  Southern  Car  and  Foundry  Company,  standing  in 
the  name  of  the  defendant,  B.  S.  ColweU.  The  attachment 
was  levied  on  the  stock  while  in  the  hands  of  defendant,  W.  P. 
Chamberlain,  and  notice  of  the  attachment  given  to  ColweU 
and  the  Southern  Car  Company.  On  May  14,  1901,  J.  D. 
Case  intervened  in  said  cause  by  petition,  asserting  title  to  said 
stock  under  a  pledge  made  to  him  by  defendant  ColweU.  Case, 
it  appears,  had  become  the  indorser  of  ColweU  on  notes 
amounting  to  five  thousand  and  seventy  dollars,  and  to  indem- 
nify Case,  ColweU  had  delivered  to  him,  as  coUateral  security, 
ninety  shares  of  the  preferred  stock  of  the  Lenoir  Car  Com- 
pany, represented  by  nine  certificates  each  for  ten  shares.  ■•* 
Some  of  these  shares  Case  had  held  for  some  time  prior  to  that 
date.  All  of  these  certificates  had  been  properly  indorsed  by 
ColweU  and  delivered  to  Case.  It  further  appears  that  in  De- 
cember, 1900,  the  Lenoir  Car  Company  was  consolidated  with 
the  Southern  Car  and  Foundry  Company,  and  new  stock  was 
issued  by  the  Southern  Car  and  Foundry  Company  in  lieu  of 
stock  of  the  Lenoir  Car  Company. 

The  court  of  chancery  appeals  found  that  ColweU  had  in- 
formed Case  of  the  proposed  exchange,  and  the  latter  agreed 
that  the  stock  which  Case  held  as  coUateral  security  should  }» 
exchanged  for  new  stock  in  the  Southern  Car  and  Foundry 
Company,  into  which  the  Lenoir  Car  Company  had  become 
merged.  It  was.  agreed  between  ColweU  and  Case  that  the 
one  hundred  and  sixty-five  shares  of  preferred  stock,  to  be  is- 
sued by  the  Southern  Car  and  Foundry  Company  for  the  ninety 
shares  in  the  Lenoir  Car  Company,  would  be  turned  over  to 
Case,  and  that  the  cash  paid  as  dividends  on  the  old  stock 
should  be  received  by  Case.  It  was  then  agreed  that  Case 
should  turn  over  to  ColweU,  for  exchange,  the  old  stock  which 
the  former  held  as  coUateral,  and  that  in  effecting  the  exchange 
ColweU  should  act  as  the  agent  of  Case.  It  appears  that  at 
this  time  the  old  stock  was  standing  on  the  books  of  the  Lenoir 
Oar  Company  in  the  name  of  ColweU,  never  having  been  trans- 
ferred, but  the  shares  had  been  assigned  and  indorsed  by  G<^ 
welL  It  was  further  agreed  that  the  new  stock  in  the  South- 
em  Car  Company  was  '^^  to  be  issued  in  Case's  name.  Case^ 
with  the  understanding  as  already  stated,  turned  over  the 
ninety  shares  of  stock  in  the  Lenoir  Car  Company  to  ColweU 
for  exchange  for  the  new  stock.  One  hundred  and  sixty-fiTS 
shares  of  preferred  stock  in  the  new  company  were  then  issued 
in  the  name  of  ColweU,  covered  by  certificate  No.  49.    This 
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stock,  whfle  in  the  hands  of  W.  P.  Chamberlain,  president  ol 
the  new  company,  was  attached  in  this  suit  by  complainant 
McClung  et  al.,  as  creditors  of  Colwell.  The  Southern  Car 
and  Foundry  Company  and  the  Lenoir  Car  Company  had  no 
notice  of  Case's  claim  on  the  stock  at  the  time  of  the  attach- 
ment. So  that,  upon  this  statement,  the  legal  question  pre- 
sented is  the  superiority  of  the  claim  of  the  attachment  cred- 
itor or  the  pledgee  of  the  stock. 

The  court  of  chancery  appeals  held  that  the  stock  in  the 
/  Lenoir  Car  Company  had,  by  the  pledge  and  arrangements  of 
the  parties,  become  the  property  of  Case;  that  the  certificate! 
of  stock  issued  by  the  new  company  were  paid  for  by  the  sur- 
render of  stock  of  the  old  company,  which  was  the  property 
of  Case,  and  the  understanding  was  that  title  of  these  new  cer- 
tificates or  shares  should  at  once  vest  in  Case,  to  be  held  imder 
the  same  arrangement  and  pledge  that  the  stock  of  the  old 
company  had  been  (held).  It  was  accordingly  held  that,  in 
contemplation  of  law,  the  title  to  the  new  stock  passed,  as  be- 
tween Case  and  Colwell  and  the  creditors  of  Colwell,  to  Case. 
Second,  that  if  the  ^^^  first  proposition  be  not  sound  the  new 
stock  was  impressed  with  a  resulting  or  constructiye  trust,  by 
operation  of  law,  in  the  hands  of  Colwell,  and  that  the  rights 
of  Case  thereunder  were  superior  to  those  of  attaching  cred* 
itors. 

Complainants  appealed,  and  their  first  assignment  of  error 
is  that  the  court  of  chancery  appeals  erred  in  holding  as  a  con* 
elusion,  from  the  facts  stated  in  their  opinion,  that  J.  D.  Case 
turned  over  the  stock  of  the  Lenoir  Car  Company  to  the  de- 
fendant, B.  S.  Colwell,  as  agent,  for  the  purpose  of  having  the 
Southern  Car  and  Foundry  Company  stock  substituted  there- 
for. Second,  that  said  court  erred  in  holding  that  the  princi- 
ple of  resulting  and  constructive  trusts  applies  to  certificates 
of  stock,  and  that  the  stock  of  the  Southern  Car  and  Foimdry 
Company  was  impressed  with  such  a  trust  in  the  hands  of  the 
defendant,  Colwell.  Third,  that  said  court  erred  in  holding 
that  the  rights  of  said  J.  D.  Case  to  the  stock  of  the  Southern 
Car  and  Foundry  Company  were  superior  to  those  of  the  com- 
plainants. 

It  is  argued  on  behalf  of  appellant  that  when  complainants 
«  attached  the  said  stock  of  the  Southern  Car  and  Foundry  Com. 
pany  it  was  standing  on  the  books  in  the  name  of  the  defend- 
ant Colwell,  who  was  the  ostensible  owner  of  it,  and  clothed 
with  all  the  indicia  of  title,  and  that  complainants'  right  to 
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tTie  stock  under  its  attacliment  cannot  be  defeated  1>y  a  secret 
pledge  or  agreement  between  the  debtor  and  another  party. 
Counsel  cite  in  support  of  this  ^^^  position.  Young  ▼.  South 
Tredegar  Iron  Co.,  85  Tenn,  189,  4  Am.  St  Bep.  762,  2  S.  W. 
:T02 ;  Cat^  v.  Baxter,  97  Tenn.  447,  87  S.  W.  219. 

It  is  conceded  in  the  case  at  bar  that  if  the  new  stock  had 
lieen  indorsed  to  Case,  or  if  its  transfer  had  been  made  on  the 
Iwoks  of  the  company,  and  it  had  been  actually  delivered  to 
liim,  his  title  woiQd  prevail.  But  there  being  no  indorsement 
and  delivery  of  the  new  stock  to  Case,  and  no  transfer  to  him 
4111  the  books  of  the  company,  his  claim  is  subordinate  to  that 
<^l  complainants. 

It  is  argued  that  there  was  simply  an  unperformed  executory 
j^preement  between  Colwell  and  Case  that  the  new  stock  when 
issued  should  be  turned  over  to  Case.  It  is  insisted  that  this 
agreement,  as  between  Colwell  and  Case,  was  valid,  but  not 
^enforceable  as  between  Case  and  the  attaching  creditors  of 
CUwell.  In  a  word,  it  is  insisted  that  as  between  the  parties 
Ithemselves  an  executory  contract  of  pledge  is  good  without 
manual  possession,  but  as  to  those  acquiring  intervening  rights 
in  rem,  without  notice  of  the  pledge,  the  pledgee,  who  has  not 
taken  full  possession,  generally  fails  to  gain  precedence: 
Schouler  on  Bailments,  sec.  199. 

We  think,  the  finding  of  the  court  of  chancery  appeals  on  the 
facts  is  a  complete  answer  to  the  position  assumed  by  counsel 
:for  complainant,  and  that  the  cases  referred  to  (Young  v. 
South  Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St.  Bep.  752, 
^  S.  W.  202;  Gates  v.  Baxter,  97  Tenn.  447,  37  S.  W.  219)  have 
no  bearing  on  this  case.  That  court  finds  as  a  fact  that  the 
<old  stock  had  never  been  surrendered  ^^^  by  Case,  but  waa 
.'Bimply  turned  over  to  the  pledgor,  Colwell,  as  the  agent  of  Case. 
Said  that  court  on  this  point,  viz.:  ''So  while  this  stock  wab  ^ 
^ent  to  the  debtor,  Colwell,  it  was  simply  sent  to  him  as  ageot 
^of  Case,  to  have  the  necessary  change  effected,  and  the  stock 
in  the  new  company,  procured  in  the  place  of  that  in  the  old, 
to  be  surrendered.'*  That  court,  continuing,  said,  viz.:  "So 
Twe  are  of  opinion  and  hold  that  when  Colwell  had  the  certifi- 
«eates  of  stock  in  the  new  company  issued  in  his  name  he,  to 
tthis  extent,  violated  the  trust,  but  he  could  not  by  this  act 
^change  the  legal  and  equitable  rights  of  Case.  The  stock  in « 
ithe  new  company  was  issued  for  that  in  the  old.  It  was  paid 
ifor  by  the  surrender  of  the  certificateis  in  the  old  company,  and 
^hese  certificates  at  the  time  of  the  surrender  were  the  prop* 
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ertr  of  Case ;  lotH  the  legal  title  and  equitable  rigU  and  Inter- 
eet  in  the  same  at  that  time  rested  in  Case,  and  Colwell  W8» 
merely  an  agent  to  whom  these  certificfites  of  stock  had  beem 
transferred  for  thia  special  purpose.  It  results/'  said  tha^ 
court,  ^hat  the  stock  in  the  new  company,  although  the  eer* 
tiiicates  were  issued  in  the  name  of  Colwell,  and  although  th»- 
legal  title  thereto  may  be  said  to  have  rested  in  him,  it  wa» 
in  equity  the  property  of  Case,  and  was  held  by  Colwell  9tm 
agent  and  trustee  for  Case/' 

It  is  denied  by  counsel  for  complainants  that  the  pledgor 
may  act  as  agent  for  the  pledgee,  and  that  to  permit  a  pledg* 
or's  agency  to  be  set  up  against  "^^  attaching  creditors  i» 
practically  to  dispense  with  delivery  altogether,  and  thus  nul- 
lify a  fundamental  rule  of  bailment:  Citing  SchoiQer  on  Bail- 
ment, sec.  193. 

We  are  unable  to  concur  with  counsel  in  this  confentfonc 
The  authorities  are  just  the  contrary.  In  Kellogg  v.  Thomp* 
son,  142  Mass.  76,  6  N.  E.  860,  it  was  held  that  if  property  i^ 
delivered  by  the  pledgee  to  the  pledgor  to  sell  or  dispose  of  a»  - 
his  agent,  and  account  to  him  for  the  proceeds  as  agreed  uponi 
between  them,  this  transaction  would  preserve  the  pledgee^a/ 
title  in  the  property.  In  Thayer  v.  Dwight,  104  Mass.  968^ 
it  was  held  that  a  pledgee  does  not  forfeit  his  pledge  by  al* 
lowing  the  pledgor  to  contract  for  the  sale  of  the  property  m. 
his  own  name:  Jones  on  Pledges,  sees.  42-45 ;  Harness  v.  Bus- 
seU,  118  U.  S.  663,  7  Sup.  Ct.  Bep.  61.  In  White  v.  Piatt,  S 
Denio,  269,  it  was  held  that  where  promissory  notes  ar& 
pledged  by  the  debtor  to  secure  a  debt  the  pledgee  acquires  » 
special  property  in  them ;  that  property  is  not  lost  by  their  be- 
ing redelivered  to  the  pledgor  to  enable  him  to  collect  them^ 
the  principal  debt  being  still  unpaid.  Money  which  he  may- 
collect  on  them  is  the  specific  property  of  the  creditors.  It  is 
deemed  collected  by  the  debtor  in  a  fiduciary  capacity.  In  this 
state  it  is  said  in  two  cases  that  the  pledgor  himself  may  be? 
constituted  the  agent  of  the  pledgee:  Johnson  ▼•  Smithy  11^ 
Humph.  400;  Wharton  v.  Lavender,  14  Lea,  188;  Grange  Waise* 
house  Assn.  v.  Owen,  86  Tenn.  356,  7  S.  W.  467. 

®^  Now,  as  we  have  already  seen,  the  original  stock  in  tike 
Lenoir  Oar  Company  had  been  legally  pledged  to  Case  by  an  m-- 
dorsement  in  blank  and  an  actual  delivery  of  the  certificateK. 
The  transfer  and  assignment  of  a  certificate  of  stock  in  a  eoiv 
poration  either  by  absolute  sale  or  by  way  of  pledge  or  securitf 
for  debt,  passes  to  the  vendee  or  pledgee  the  title  theretor: 
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Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  274,  34  S.  W.  209.  This 
stock  so  transferred  to  Case  was  subsequently  redelivered  to 
Colwell,  as  the  agent  of  Case,  to  exchange  for  stock  in  the 
Southern  Car  and  Foundry  Company  under  an  agreement  that 
the  new  stock  should  be  issued  in  Case's  name.  Colwell 
breached  his  agreement  with  Case,  and  had  the  new  stock 
issued  in  the  name  of  Colwell.  But  this  did  not  affect  the 
title  of  Case.  If,  however,  this  were  not  so,  the  new  stock 
would  be  impressed  with  a  resulting  trust  that  would  bo  su* 
perior  to  the  rights  of  the  creditors  of  ColweU.  It  has  been 
argued  that  under  our  decisions  stock  in  a  corporation  is  not 
personal  property/  and  that  the  doctrine  of  resulting  trust  is 
inapplicable  to  such  property.  It  is  now  settled  that  the  doc- 
trine applies  to  both  real  and  personal  property:  Bispham's 
Principles  of  Equity,  1st  ed.,  sec.  80. 

In  Perry  on  Trusts,  section  130,  the  author  says:  'The  rule 
embraces  personal  property  as  well  as  real  estate,  and  if  a  man 
purchases  a  bond,  annuity,  stock,  mortgage,  or  other  personal 
interest  in  the  name  of  a  third  person,  the  equitable  ownership 
results  ^^^  to  the  person  from  whom  the  consideration  moves; 
but  it  is  said  that  a  resulting  trust  cannot  be  set  up  in  personal 
property  perishable  in  its  nature*':  Citing  Union  Bank  v. 
Baker,  8  Humph.  447.  Pomeroy,  in  his  Equity  Jurisprudence, 
volume  1,  section  1038,  says  the  doctrine  (resulting  trust)  in 
all  its  phases  applies  alike  to  personal  and  real  property.  In 
a  footnote  to  said  section,  the  following  is  stated,  to  wit: 
''Where  a  bond  or  shares  of  stock  or  annuity,  or  any  other 
thing  in  action,  or  kind  of  personal  property  is  assigned  to  one 
person,  a  trust  therein  will  result  in  favor  of  another  who  ad* 
vances  the  consideration  for  the  transfer  in  whole  or  in  parf : 
Continental  Nat.  Bank  v.  Weems,  69  Tex.  489,  5  Am.  St  Rep. 
85,  6  S.  W.  802.  See,  also,  Sayles  v.  Cox,  95  Tenn.  579,  49 
Am.  St.  Eep.  940,  32  S.  W.  626 ;  Arbuckle  v.  Kirkpatrick,  98 
Tenn.  221,  60  Am.  St.  Eep.  854,  39  S.  W.  3. 

There  is  nothing  in  any  of  our  decisions  which  would  an- 
tagonize the  general  rule.  It  is  true  in  many  of  our  cases 
stock  is  classified  among  choses  in  action  (Young  t.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St  Sep.  762,  2  S.  W, 
202),  but  in  Comick  v.  Bichards,  3  Lea,  1,  shares  of  stock  are 
treated  as  personal  property.  In  Cates  v.  Baxter,  97  Tenn. 
443,  37  S.  W.  219,  it  is  said  that  in  many  respects  stock  k 
treated  as  tangible  personal  property,  but  still  it  is  after  all  a 
peculiar  epecies  of  property,  sui  generis.  By  the  code  it  is 
provided  that  stock  in  corporations  is  personal  property,  and 
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subject  to  levy  and  sale  as  sucli.  Howerer  it  is  classified,  it  is 
of  the  ®^  nature  of  personal*  property,  and  subject  to  the 
rules  governing  resulting  trusts  in  equity. 

Finally,  it  was  assigned  as  error  that  the  chancellor  refused 
to  decree  a  sale  of  the  stock  herein,  and  after  satisfying  the 
claim  of  Case,  apply  the  balance  in  payment  of  the  indebtedness 
due  complainant. 

It  suffices  to  say  in  answer  to  this  assignment  that  even  if 
such  relief  were  allowable,  the  bill  was  not  framed  for  such 
purpose,  and  there  is  no  pleading  which  would  warrant  such  a 
decree.  The  decree  of  the  court  of  chancery  appeals  is  af- 
firmed, with  costs. 


Corporate  Stock  Pledged  as  collateral  security  and  toinsfenred 
on  the  books  of  the  corporation  to  the  pledgee  cannot  be  sold  on 
execution  against  the  pledgor:  Feige  v.  Burt,  118  Mich.  243»  74  Am. 
St.  Rep.  S90,  77  N.  W.  92a  And  it  Is  held  that  a  transfer  upon  the 
corporate  books  is  not  essential  to  the  yaUdity  of  a  pledire  of  &tock: 
Sprockets  v.  Nevadia  Bank,  113  Gal.  272,  54  Am.  St  Bc^.  848,  45 
Pac.  329.  See,  in  this  connection.  Guarantee  Oo.  v.  East  Rome 
Town  Co.,  96  Ga.  511,  51  Am.  St  Rep.  160,  23  S.  S.  503;  Green  T. 
Hedenberg,  159  111.  489,  60  Am.  St  Rep.  178»  42  N.  B.  861. 


HAMBY  ▼.  LANB. 

[107  Tenn.  698,  64  S.  W.  1067.] 

FRAUDULENT  CONVEYANCE  OP  HOMESTEAD  — 
PLEADING.— In  an  action  against  a  husband  and  wife,  to  set  aside, 
as  fraudulent  agaln'st  creditors,  a  conveyance  of  land  from  him  to 
her,  she  n'eed  not  specifically  set  up  and  claim  her  right  of  home- 
stead in  the  land  conveyed,  and  it  is  sufficient  if  it  appears  from  the 

facts  pleaded  that  she  Is  entitled  to  a  homestead  in  the  property, 
(pp.  968,  969.) 

FRAUDULENT  CONVEYANCE  OP  HOMESTEAD— WIFE'S 
PARTICIPATION  IN  FRAUD— ESTOPPEL.— A  wife  Is  not  es- 
topped to  claim  a  homestead  in  lands  conveyed  to  her  without  con- 
sideratioDf  by  her  husband,  if  the  conveyance  ia  set  aside  by  his  cred- 
itors as  fraudulent*  whether  she  participated  in  the  fraud  or  not 
(pp.  m  970.) 

Wright,  Wright  &  Morris,  for  the  complainant. 
J.  M.  Davis,  for  the  defendant. 

•»»  WILKES,  J.  The  original  bill  in  this  cause  was  filed 
to  set  aside  a  conveyance  made  by  G«orge  W.  Lane  to  his  wife, 
L.  E.  Lane,  npon  the  ground  that  it  was  volimtary  and  fraudu- 
lent  in  law  and  fact.  The  chancellor  held  that  the  conyey- 
•nce  was  voluntary,  and  directed  the  land  to  be  sold,  free  from 
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the  right  of  redemption  and  free  from  the  homestead  exemp- 
tion. The  defendants  prayed  an  appeal^  which  was  refused, 
and  the  land  was  sold  and  bought  in  by  the  complainant  for 
one  hundred  and  twenty  dollars.  The  report  of  sale  was  con- 
firmed and  title  was  devested  out  of  Lane  and  wife  and  vested 
in  complainant^  and  the  defendant  Lane  and  wife  appealed, 
and  assigned  as  error  that  the  sale  was  improperly  made  free 
from  the  homestead  exemption.  The  conrt  of  chancery  ap- 
peals modified  the  decree  of  the  chancellor,  set  aside  the  sale, 
and  remanded  the  cause  to  the  chancery  court  of  Morgan 
county^  to  the  end  that  a  resale  might  be  had  subject  to  the 
homestead  exemption,  upon  a  credit  of  six  and  twelve  months 
and  free  from  any  right  of  redemption.  The  court  of  chancery 
appeals  found  that  the  conveyance  of  Lane  to  his  wife  was  vol- 
untary and  fraudulent  in  law,  inasmuch  as  Lane  was  indebted 
to  insolvency  when  the  conveyance  was  made.  That  court 
considers  the  question  whether  the  conveyance  was  not  also 
fraudulent  in  fact,  and,  while  their  finding  upon  this  ''••  feat- 
ure is  somewhat  equivocal  it  is  in  substance  and  effect  that  the 
conveyance  was  not  only  voluntary,  but  made  for  the  purpose 
of  defrauding  the  creditors  of  the  husband,  and  this  fraud  was 
known  to  the  wife  and  participated  in  by  her,  at  least  to  the 
extent  that  she  attempted  to  fraudulently  withhold  the  lands 
from  the  creditors  of  the  husband  after  the  filing  of  this  bilL 
The  costs  of  the  cause,  up  to  the  entry  of  the  decree  of  sale, 
were  adjudged  against  the  defendants,  and  subsequent  to  that 
decree  to  the  complainants,  including  the  costs  of  the  appeal. 
Complainants  have  prayed  a  broad  appeal  to  this  court  and  as- 
signed quite  a  number  of  errors.  It  is  not  necessary  to  take 
these  up  seriatim,  and  we  will  proceed  to  consider  the  real 
grounds  of  objection. 

It  is  said  it  was  error  to  hold  that  defendants  had  a  home- 
stead in  the  land;  that  if ,  as  a  matter  of  law,  th^  had  a 
homestead,  it  was  error  to  so  adjudge  in  the  absence  of  any 
plea  setting  it  up  in  express  terms,  and  in  holding  that  the 
statements  of  the  answer  were  su£5cient  to  set  up  such  home- 
stead without  a  formal  plea  for  that  purpose,  and  finally  that 
costs  should  not  have  been  adjudged  against  complainant.  It 
is  averred  in  complainant's  bill  that  defendant  Lane,  at  the 
time  of  the  conveyance,  and  when  the  bill  was  filed,  owned  no 
other  real  estate  than  that  in  controversy;  and  the  court  of 
chancery  appeals  find  this  to  be  the  fact,  as  well  as  that  Lane 
was  the  head  of  a  family.  These  '^^  facts  entitle  him  to  a 
homestead.    It  is  next  said  that  he  did  not  claim  the  homestead 
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by  proper  plea.  In  the  answer  of  Lane  and  wife  to  the  bill  they 
denied  the  right  of  complainant  to  sell  the  land.  Among  other 
things  it  was  said :  'The  defendant  Lane  admits  that  he  is  a 
poor  man.  He  has  no  property  snbject  to  execution.  He  also 
admits  he  has  no  real  estate,  but  he  is  advised  that  this  is  no 
offense  and  affords  no  good  and  lawful  reason  why  the  home 
of  his  wife,  the  codefendant,  should  be  sold  to  satisfy  a  debt 
that  she  did  not  in  anywise  contract/' 

It  is  not  necessary  that  the  homestead  exemption  should  be 
set  up  by  plea  or  special  claim,  when  facts  are  stated  which 
clearly  show  that  it  exists,  as  in  this  case :  Smith  v.  Carter  Bros. 
&  Co,,  16  Lea,  627;  Gray  v.  Baird,  4  Lea,  215.  But  if  it  were 
necessary  to  make  the  claim,  the  allegationa  in  this  answer  are 
sufficient  for  that  purpose.  The  next  question  presented  is 
whether  the  husband  and  wife  have  lost,  waived  or  forfeited 
their  homestead  as  the  result  of  the  conveyance  by  the  husband 
to  the  wife.  It  is  held  in  quite  a  number  of  cases  that  the  wife 
is  not  estopped  to  elaim  hon\estead  in  lands  conveyed  to  her 
without  consideration  by  the  husband  upon  the  deed  being  set 
aside  by  his  creditors  when  she  did  not  participate  in  the  fraud: 
Euohs  V.  Hooke,  3  Lea,  302,  31  Am.  Rep.  642 ;  Powell  v.  War- 
ren, 2  Shannon's  Tenn.  Cas.  144;  Howell  v.  Thompson,  95 
Tenn.  396  401,  32  S.  W.  309. 

^^  And  it  is  equally  true  that  if  the  conveyance  of  the  prop- 
erty  be  fraudulent  in  intent  on  the  part  of  the  husband  and 
wife  it  will  not  defeat  the  homestead  right  of  either,  but  only 
operate  as  against  the  remainder  or  reversionary  interest  of 
the  husband.  The  homestead  is  a  constitutional  exemption, 
and  can  only  be  alienated  by  the  joint  conveyance  of  the  hus- 
band and  wife :  Const,  art.  11,  sec.  8. 

It  cannot  be  taken  for  the  husband's  debts  against  the  wish 
of  either  the  husband  or  wife :  Oray  v.  Baird,  4  Lea,  215;  Shan* 
non's  Code,  sec.  3798. 

It  may,  it  is  true,  be  abandoned,  as  in  case  of  removal  from 
the  state  and  becoming  a  resident  of  another  state :  Farris  v. 
Sipee,  99  Tenn.  298,  41  S.  W.  443.  And  if  the  husband  and 
wife  join  in  a  fraudulent  conveyance  to  a  third  party,  she  may 
lose  the  exemption  by  virtue  of  the  principle  of  estoppel: 
Cowan  V.  Johnston,  2  Shannon's  Tenn.  Cas.  41. 

It  is  true  that  in  Nichol  v.  Davidson  County,  8  Lea,  389,  it 
was  held  that  the  husband's  fraudulent  conveyance  to  the  wife 
of  the  homestead  would  defeat  the  claim  of  the  wife.  But  thi? 
was  a  homestead  under  the  act  of  1868,  by  which  the  wife  had 
no  interest  in  the  homestead,  and  the  husband  alone  could  con* 
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vey  it.  Fraud  cannot  be  predicated  of  a  conveyance  of  ex- 
empt property^  so  as  to  have  the  effect  to  let  in  creditors  to 
seize  it  for  their  debts  against  the  husband.  The  owner  of  it 
may  dispose  of  it  by  sale  or  mortgage  at  his  discretion;  ^^^ 
Cox  V.  Ballentine,  1  Baxt.  363;  Cronan  v.  Honor,  10  HeiaL 
533 ;  Mynatt  v.  Magill,  3  Lea,  72. 

It  does  not  matter,  therefore,  if  the  conveyance  from  the  hu* 
band  to  the  wife  be  fraudulent  in  fact,  nor  that  both  partici' 
pated  in  the  fraudulent  intent,  or  that  the  conveyance  wai 
merely  voluntary,  it  cannot  deprive  either  of  the  homestead  ex- 
emption. 

The  court  of  chancery  appeals  was  correct  in  holding  that 
when  the  wife  has  not  joined  in  a  conveyance  to  a  third  party 
she  is  not  devested  of  the  homestead,  and  the  mere  acceptance, 
though  she  may  know  of  its  fraudulent  purpose,  of  a  voluntary 
conveyance  by  her  husband  when  he  is  indebted,  does  not  de- 
bar her  from  claiming  the  homestead ;  and  it  might,  and  in  this 
case  should,  have  gone  further,  and  held  that,  though  the  pu^ 
pose  at  the  husband  and  wife  may  have  been  fraudulent,  still 
the  creditors  could  not  reach  the  homestead  exemption  as  the 
result  of  such  conveyance:  Howell  v.  Thompson,  95  Tenn.  401, 
32  S.  W.  309. 

The  remainder  or  reversionary  interest  may,  in  such  case,  be 
reached — ^that  is,  the  land  may  be  sold  subject  to  the  home- 
stead  exemption  for  the  debts  of  the  husband,  and  this  ia  what 
the  court  of  chancery  appeals  directed  and  decreed. 

The  costs  of  this  cause  subsequent  to  the  decree  of  sale,  and 
including  that  decree  and  the  costs  of  the  appeal,  are  properly 
taxable  to  complainant,  as  he  was  in  error  from  that  time  f or« 
ward.  The  other  costs  are  properly  adjudicated  by  the  court 
of  chancery  '^^^  appeals — ^that  is,  the  defendant  Lane  will  be 
taxed  with  the  costs  accrued  up  to  the  entry  of  the  decree,  and 
the  costs  hereafter  to  accrue  will  be  taxed  by  the  chancellor  as 
he  may  see  fit. 


The  Transfer  of  a  Homestead  cannot  be  fraudulent  as  to  tbe 
credltoiB  of  the  grantor:  First  Nat  Bank  v.  Browne,  128  Ala.  557, 
86  Am.  St  Rep.  156,  29  South.  552;  Eagle  v.  Smylie,  128  Mich.  612, 
85  N.  W.  Ill,  86  Am.  St  Rep.  562,  and  cases  cited  In  the  cross-refer- 
ence note  thereto.  This  is  true  of  a  conveyance  of  a  homestead  by 
a  husband  to  his  wife:  Olson  y.  O'€k>nnor,  9  N.  Dak.  504,  81  Am.  St 
Rep.  .'596,  84  N.  W.  359;  Wells  y.  Anderson,  97  Iowa,  201,  69  Anu  St 
Rep.  409,  66  N.  W.  102;  McPhee  y.  O'Rourke,  10  Oolo.  801,  8  Am.  St 
Rep.  679, 16  Pac.  420.  But  see  Kettleschlager  y.  Ferrlck,  12  a  Dak. 
455,  76  Am.  St  Rep.  623,  81  N.  W.  888. 
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▲DYBBSB  P088BSSION  by  a  lessee  after  the  ezplrmtlOB  of  Itfe 
term,  87. 

by  a  lessee,  what  essential  to,  89. 

by  a  lessee  who  has  renounced  his  lessor's  titles  88^  801 

presumption  against  the  lessee's  holding,  80,  87. 

title  by,  whether  may  be  acquhred  by  a  lessee^  88i 
▲TTORNMBNT  by  a  tenant,  effect  of,  102. 

by  a  tenant,  estoppel  arising  from,  102,  108. 

by  a  tenant  induced  by  frand  or  mistake^  1081 

by  a  tenant  to  a  purchaser  at  an  execution  sale^  IOC 

by  a  ten&nt  to  a  purchaser  at  a  tax  sale,  106. 

by  a  tenant  to  the  purchaser  of  his  lessor^s  titles  IOC 

by  a  tenant  to  a  stranger,  101, 102. 

by  a  tenant  with  the  lessor's  consent,  104. 

BIQAMY,  evidence  of  divorce  to  Justify  the  second  marriage^  what 
sufficient,  200,  201. 

OARRIBRS,  passengers,  duty  of  to  protect,  56. 

OON8PIRA07,  threats  of  one  of  the  coniBpiratoni»  when  admissible 

against  the  others,  697,  096. 
OONSTITUTIONAIi  LAW,  curative  statutes,  288. 

railways,  power  of  the  state  to  compel  two  or  more  to  enter 

Into  joint  traffic  arrangements,  627-530. 
OORPORATIONS,  amalgamation  of  defined,  012. 

consolidated,  jurisdi^on  of  the  national  courts  orer,  855. 
consolidation  of,  abatement  of  pending  actions  does  not  take 

place  upon,  048. 
consolidation  of,  agreement  for  cannot  relieve  the  new  corpora- 

tion  for  liabiUty  for  debts  of  the  old,  042. 
consolidation   of,  constitutional    limitations    upon    exemptions 

and  privU^es  of,  038^80. 
consolidatioa  of,  contracts  of  the  old  corporations  must  be  peiv 

formed  by  the  new,  039. 
consolidation  of,  ocmtracts  of  the  old  corporatlom,  stipulations  In 

the  consolidation  agreement  that  the  new  oorporatloa  shall 

not  be  answerable  for  are  void,  042. 
consolidation  of  creates  a  new  corporatioxr,  018,  014b 

(Wl) 
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CORPORATIONS,  consoUdatloii   of,  creditors  may  sne  either  the 

new  corporation  or  the  old,  020. 
consolidation  of,  creditors  of  the  old  corporations  cannot  be  At- 

nied  a  right  of  actioa  against  them  and  compelled  to  resort 

to  the  new,  646. 
consolidation  of,  creditors  of  the  old  corporations  may  sue  the 

new  at  law,  636,  646. 
eonsolidation  of,  creditors  of  the  old  corporations,  right  of  to 

sne  the  new  In  equity,  647. 
coDsolldation  of,  creditors  of  the  old  corporations,  whether  haro 

a  lien  on  property  In  the  hands  of  the  new,  644. 
consolidation  of,  creditors  of  the  pre-existing  corporations  may 

still  proceed  against  them,  618»  637. 
eonsolidation  of,  creditors  of  the  pre-existing  COTpomtiong,  rights 

of  as  against  the  new, '618. 
consolidation  of,  deflnltions  of,  607. 

consolidation  of,  dltferences  hetween  and  amalgamatloii,  61Sl 
consolidation  of,  dltferences  hetween  and  leasing,  611. 
consolidation  of,  dilferences  hetween  and  merger  of,  60QI 
consolidation  of,  differences  between  and  purchases,  610. 
consolidation  of,  difTenences  between  and  reorganisation  of,  609l 
consolidation  of,  directors  are  not  liable  for  to  dissenting  stock- 

holders,  622. 
consolidation  of,  dissolution  of  the  pre-exlsthig  cotporatlona  bj, 

616,  617. 
consolidation  of,  does  not  render  the  new  corporatioir  a  bona  6de 

purchaser  of  the  property  of  the  old,  642. 
eonsolidation   of,  donations   in  favor  of  ffie  old  corporatloiA» 

whether  pass  to  the  new,  732. 
eonsolidation  of,  effect  of  is  dependent  onr  the  statutes  authoris- 
ing, 608,  618. 
eonsolidation  of,  effect  of  upon  the  constituent  corporatloiis»  Olf, 

617. 
consolidation  of,  giyes  the  new  the  full  term  of  corporate  Ufa, 

615. 
consolidation  of,  interstate^  capital  stock  of,  taxatloo  of»  668, 

664. 
consolidation  of,  Interstate,  rights  of,  661,  60Z 
consolidation  of,  interstate^  taxation  of,  662. 
eonsoUdatioiir  of,  Jurisdiction  of  the  courts  oT«r,  6M. 
consolidation  of,  leasing  by  one  of  the  pn^erty  of  the  oHmt  does 

not  amount  to,  611. 
eonsolidation  of,  liability  of  the  new  corpcratfoik  for  the  drt^s 

of  the  old  exists  Independent  of  agreement  or  sxpreas  etata- 

tory  prorislon,  687,  688. 
eonsolidation  of,  liability  of  the  mw  for  the  twts  of  the  dd,  6881 
consolidation  of,  liability  of  the  old  and  tiie  new  corporettai  te 

the  creditors  of  the  former  Is  not  joint,  648L 
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CORPORATIONS,  consolidation  of,  lien  of  credlton  of  the  old 
corporation,  644»  045. 

consolidation  of,  mortgages  by  the  old  corporations  hare  prece- 
dence orer  mortgages  by  the  new,  643. 

consolidation  of,  mortgages^  liability  of  the  new  corporation 
for,  680. 

coiKSolidatlon  of,  pleadings  in  actions  against  the  new  corpora- 
tion on  the  llabUity  of  the  old,  647. 

consolidation  of,  powers  and  property  of  the  old  corporation  Test 
in  the  new,  624. 

consolidation  of,  pre-existing  corporations  are  not  liable  iq^on 
causes  of  action  arising  after  the  consolidation,  620. 

consolidation  of,  pre-existing  corporations  do  Adt  continue  to  ex- 
ist except  for  the  protection  of  their  creditors,  619. 

consolidation  of,  pre-existing  corporations,  process,  bow  to  be 
seired  upon,  616,  620. 

coDbolidation  of,  prlYileges  of  stockholders,  officers,  and  agents 
of  the  old  corporations  pass  &>  the  new,  624. 

consolidation  of,  property  of  the  old  corporation  is  takes  subject 
to  all  equities,  642. 

consolidation  of,  stockholders,  assent  of  to,  when  implied,  628. 

conilBolidation  of,  stockholders,  laches  may  destroy  right  of  to 
object  to,  622. 

consolidation  of,  stockholders,  power  of  to  prevent,  621. 

consolidation  of,  stockholders,  right  of  to  stock  in  the  new  cor- 
poration, 623. 

consolidation  of,  stockholders,  right  of  to  withdraw  because  of, 
621. 

cosRsolidation  of,  subscription  to  the  capital  stock  of  the  old  cor- 
porations, rights  of  action  for,  when  pass  to  the  new,  628, 
629. 

consolidation  of,  subscription  to  the  stock  of  the  old  corporations 
made  by  municipal  corporations,  629,  631. 

consolidation  of,  taxation,  exemption  of  the  old  corporations 
from,  right  of,  whether  passes  to  the  new,  625-628,  632. 

consolidation  of,  taxation  for  the  priyilege  of  consolidation,  664. 

consolidation  of,  term  of,  life  of  the  new  is  not  limited  by  that 
of  either  of  the  pre-existing  corporations,  615. 

consolidation  of,  unrecorded  conveyances  and  encumbrances  of 
the  old  corporations,  etfect  of  as  against  purchasers  from 
end  creditors  of  the  new,  644. 

consolidation  of,  when  created  under  laws  of  difTerent  states, 
640,  666. 

consolidation  of,  where  the  old  corporations  are  eftlsens  of  differ- 
ent states  creates  a  new  corporation  subject  to  the  laws  of 
each  stote,  661,  682. 
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OOBPORATIONS,  consolidation  of,  where  the  old  corporatlmis  «te 
citizens  of  different  states  gives  right  to  transact  business 
In  either  state,  651. 

consolidation  of,  whether  creates  a  new  corporation  when  the 
old  were  created  under  the  laws  of  different  states,  018,  ^0. 

dlrectotrs'  liability  for  misappropriations  by  subordinates,  ie7. 

Interstate,  consolidation  of  and  Its  effect,  649-666. 

interstate,  judgments  against,  effect  of  In  other  states^  650. 

lease  by  one  corporation  to  another,  effect  of,  611. 

merger  of,  described,  609. 

officers,  quantum  meruit  for  senrlces  of,  when  sustainable  68QL 

DBFINITION  of  appeals,  567. 

of  kleptomania,  386. 

of  marketable  title,  661. 

of  party-walls,  92S* 

of  wills,  48a 
DOWBR,  guardian's  power  to  assign,  815. 

ESTOPPEL  against  tenant's  acquiring  or  asserting  an  adyerae  tl0s^ 
79,  80. 
against  tenant  at  will  or  by  sufferance,  71« 
against  tenants  In  possession  before  the  acceptance  of  a  leaia^ 

Vs,   IrO. 

arising  against  a  land  owner  from  his  permitting  the  constme- 

tion  of  a  railway  without  objection,  30. 
by  lease  made  by  person  not  competent  to  contract,  68. 
in  favor  of  lantllord  against  his  tenant  must  be  baaed  <m  a  tea- 

ancy  in  fact,  64,  65. 
In  favor  of  landlord  against  his  tenant,  on  what  reasons  founded^ 

65. 
in  favor  of  landlord  does  not  apply  to  a  concstmctlye  tenancy,  66. 
occupant  of  real  property  may  deny  title  of  persona  suing  for 

possession,  65. 
public  domain,  lessee  of,  whether  may  dispute  his  lessor's  titles 

69,74. 
rent,  payment  of  does  not  create  where  the  relation  of  landlord 

and  tenant  does  not  exist,  ^. 
Told  lease,  estoppel  created  by  acceptance  of,  67,  6B. 
BVIDENOE  to  establish  the  continuance  of  the  first  marriage  when 

a  second  has  been  contracted,  198,  206. 

See  Homicide. 
BXBCTJTION  against  the  person.  Indemnity,  officer,  when  may  exact 

before  executing,  419. 
indemnity  of  officer  acting  under,  against  what  acts  may  be 

exacted,  417. 
Indemnity  of  officers  acting  under,  agreements  far»  wlMn  TVld 

and  when  valid,  417,  41& 
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BXECUTION,  fnflemnlty  of  officers  acting  under,  American  role 

concerning,  415. 
indemnity  of  officers  acting  under,  amount  of,  417. 
indemnity  of  officers  acting  under,  cases  denying,  414. 
Indemnity  of  officers  acting  under,  difference  between  Bngllsh 

and  American  rule  concerning,  415. 
Indemnity  of  officers  acting  under,  enlarging  time  for  return  as  a 

means  of  coercing,  415. 
Indemnity  of  officers  acting  under,  implied  agreement  of  plalnr- 

tlfl  to  pay,  448-450. 
Indemnity  of  officers  acting  under,  liability  of  plaintiff  for,  tests 

of,  448,  449. 
indemnfity  of    officers    acting  under,  plaintiff's    obligation  to 

make,  448. 
Indemnity  of  officers  acting  under,  proceedings  in  England  for 

securing,  414,  415. 
Indemnity  of  officers  acting  under,  refusal  of,  whether  justifies 

the  return  of  nulla  bona,  417, 
indemnity  of  officers  acting  under,  statutes  concerning,  415,  4ld. 
Indemnity  of  officers  acting  under,  when  and  how  may  be  de- 
manded, 416. 
indemnity  of  officers  scting  under,  writs  against  the  execution 

of  which  it  may  be  exacted,  418,  419. 
liability  of  plaintiff  to  indemnify  officer  for  acts  done  under,  448- 

450. 
BXDOUTION  SALE,  attornment  by  tenant  to  purchaser  at,  104. 
Judgment  debtor  becomes  a  tenant  of  th«  purchaser  at»  110« 
purchase  by  tenant  of  lessor's  title  at,  81. 

QUARDIAN  AND  WARD,  actions  by  guardians  for  the  possession 

of  the  property  of  their  wards,  308. 
actions  by  guardians  to  collect  debts  due  their  wards,  288L 
actions  which  may  be  prosecuted  by  guardians,  816. 
agents,  power  of  guardians  to  employ,  298. 
assignment  of  dower,  power  of  guardians  to  make,  SIS. 
assignment  of  the  right  to  guardianship,  269. 
ta&iness  or  speculation,  guardian's  liability  for  employing  funds 

of  ward  in,  296. 
business  or  speculation,  right  of  the  ward  to  elect  whether  hs 

will  take  profits  of,  296. 
change  of  the  nature  of  the  ward's  estate,  power  of  the  court 

to  authorize,  311. 
change  in  the  nature  of  the  ward's  estate,  powor  of  the  guard* 

Ian  to  make,  311. 
Confederate  securities,  investments  by  guardians  In,  298. 
conflict  of  laws  with  respect  to  the  power  of  goardlans  to  maks 

Inrestments,  297. 
Chancery  guardians,  origin  of  the  power  to  appoint,  268. 
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GUABDIAN  AND  WARD,  chancery  guardians,  powers  of 

recognized  by  common-law  courts,  266. 
chancery,  superylsory  powers  of  over  s^oardians,  286. 
chtralry,  assignment  of  rights  of  guardianship  by»  2ttk 
chivalry,  guardians  In,  powers  and  rights  of,  262^ 
chivalry,  guardianship  In,  262. 
choses  in'  action,  guardian's  assignment  ct,  281,  282. 
classification  of  guardianships,  261,  262. 
comity,  extent  to  which  will  permit  the  exercise  of  the  power  of 

foreign  guardians,  273,  274. 
common  law,  extent  to  which  still  controls  thehr  relation  of»  28L 
eommon-law  guardianships,  262. 
contracts  by  guardians  to  surrender  contitd  of  ward^s  prvperly, 

801,  805. 
contracts  of  guardians  do  not  bind  person  or  estats  of  tlieir 

wards,  282-284. 
contracts  of  wards  cannot  create  personal  liability  aganist  tlieir 

guardians,  286. 
corporate  stocks,  investments  by  guardians  in,  294,  296. 
cost  of  suit,  liability  of  guardians  for,  817. 
counsel  fees,  right  of  guardians  to  allowance  for,  817. 
custody  of  ward,  chancery  rules  by  which  right  to  control  of  Is 

determined,  277, 
custody  of  ward,  foreign  guardian,  right  of  to,  271,  272,  274. 
custody  of  ward,  guardian,  natural  has  a  right  to,  276. 
custody  of  ward,  guardian's  right  of  Is  subject  to  the  control 

of  the  court,  276. 
custody  of  ward,  right  of  guardian  to  remove  from  one  stats 

to  another,  278. 
custody  of  ward,  welfare  of  the  child  must  be  regarded  as  de- 
termining tlie  right  to,  276,  277. 
dealings  between  are  presumed  to  be  fraudulent  and  void,  802- 

804. 
dealing  between  after  the  termination  of  the  guardianship,  808; 

804. 
death  of  ward,  guardian's  right  to  recover  for,  280. 
deposits  In  bank  by  guardians  in  their  own  names,  297,  298. 
deposits  In  bank,  losses  by,  liability  of  guardians  for,  297. 
domicile  of  the  ward  Js  not  determined  by  the  d<Mnicile  of  the 

guardian,  278. 
domicile  of  the  ward,  right  of  the  guardian  to  change,  277-278i 
domicile  of  the  ward,  right  of  the  guardian  to  change  is  sub- 
ject to  the  control  of  the  court,  279. 
ecclesiastical  courts,  guardianship  by  appointment  of» 
election  of  the  infant,  guardianship  by,  26$. 
equltaUe  conversion  of  the  estates  of  ward%  818» 
fiduciary  relatlouB  between,  802. 
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GUARDIAN  AND  WARD,  foreign    guardian,  accounting  by  for 
debts  colelcted  in  another  Jurisdiction,  278. 

foreign  guardian,  comity,  extent  to  which  will  permit  the  exer- 
cise of  the  powers  of,  273,  274. 

foreign  guardian,  custody  of  ward,  right  of  to,  271,  272L 

foreign  guardian,  power  of  to  collect  debts,  273. 

foreigtf  guardian,  transfer  by  of  property,  27dL 

foreign  guardian,  transmitting  property  to,  274,  275. 

guardians,  power  of  to  collect  debts  due  their  wards,  287,  288. 

guardians,  power  of  to  compromise  debts  due  to  their  wards, 
291. 

guardians,  power  of  to  disaffirm  contracts  of  their  wards,  287. 

guardians,  power  of  to  make  voluntary  releases  or  transfers  of 
their  wards'  property,  291. 

guaidians,  power  of  to  ratify  contracts  of  their  wards,  287. 

guardians,  power  of  to  recelTe  paymeixt  of  debts  due  their 
wards,  288. 

guardians,   power  of  to  receive   payment  otherwise  than  in 
money,  289,  290. 

guardians,  power  of  to  reduce  to  possession  choses  in  action  of 
wives  of  their  wards,  288. 

guardians,  power  of  to  submit  to  arbitration,  291* 

guardians,  taking  paper  payable  to  themselves,  effect  of,  290. 

guardianaship  extends  ordinarily  to  both  the  person  and  the  es- 
tate of  the  ward,  267. 

Improvements  on  ward's  estate,  power  of  guardian  to  make^ 
812,  813. 

interest,  office  of  guardian,  whetfier  coupled  with  a,  269. 

Investments  and  loans,  power  and  duty  of  guardians  to  maka^ 
292.  , 

investments,  time  allowed  guardians  lif  which  to  make,  297. 

leases  by  guardians  are  limited  to  the  term  of  the  guardian- 
ship, 810. 

leases,  power  of  guardians  to  make,  809,  810. 

liability  of  guardians  for  default  of  their  agents,  208. 

liability  of  guardians  for  loans  made  without  pnqper  security^ 
282-294. 

liability  of  guardians  for  losses  arising  from  investments,  294. 

liability  of  the  estates  of  wards  on  eonlracts  made  by  their 
guardians,  283-286. 

loans  made  by  guardians  without  taking  aecurity,  292. 

lunatics,  guardians  of,  266. 

maintenance  of  ward,  encroachment  on  the  principal  may  be 
authorized  by  the  court,  800. 

maintenance  of  ward,  encroachment  en  the  principal  may  be 
rattfled  by  the  «ourt  801. 

Am.  St.  Hop.,  Vol  I«XXXI1.- 
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GUARDIAN  AND  WARD,  maintenance  ^  ward  I9  not  restrlefed 

to  the  income  of  the  cnrrent  year,  300. 
maintenance  of  ward^  mode  of  providing  for  in  ib»i^^«^,  S80. 
maintenance  of  ward  muat  not  encroach  on  the  iHi»Hipal  of  hi* 

eetote,  20O»  800. 
maintenaDfoe  of  ward,  jkreyloaa  order  of  coart  ia  not  veqiilred  to 

Jnatity  expenditures  for,  200. 
marriage  of  a  ward  of  the  coort^  280. 
mingling  of  the  f onds  of,  804. 
mortgagee  and  other  loansi  authority  of  goaidlano  to  paj  oC 

814. 
mortgagee,  power  of  gnardlana  to  make^  814. 
natural  guardianship  extenda  only  to  the  persoa  of  tte  wahk 

287,  270. 
nature,  guardian  by  cannot  9M  tiie  real  estate  of  his  ward.  SB8L 
nature^  guardians  by»  grandparents  as,  SOit 
nature,  guardianship  by,  264. 

Biature^  guardianship  by,  mother,  when  entitled  to^  204. 
negotiable  paper  payable  to  guardian,  title  to»  270. 
nurture,  guardianship  by,  dlff^ence  betweeir  and  guaidlaasfatp 

by  nature,  206. 
nurture,  guardianship  by  is  conlined  to  the  penon  of  the  ward» 

206. 
on  leases,  power  of  guardOaift  to  make,  810. 
partition,  power  of  guardians  to  make,  816w 
payment  of  guardian's  debts  with  the  funds  of  Ids  ward,  ML 
personal  liability  of  guardians,  contracts  ezempting  them  from, 

284,  285. 
personal   liability  of   guardians  on   oootracts  made  hgr  tMr 

wards,  286^287. 
personal  liability   of  guardlaaft  mi  contracts   made  by  them. 


personal  property  of  the  ward,  guardian's  power  of  aalo 

280. 
personal  property  of  the  ward,  guardian's  right  to  ttie  cosMIr 

of,  280,  281. 
possession  of  property  of  ward,  guardian's  right  to^  S18L 
possession  of  the  guardian  is  the  possesslonr  of  his  ward,  80ft» 
purchase  by  guardians  in  their  own  names  wtth  tiie  ftads  ef 

their  wards,  805. 
purchase  by  guardians  of  tialms  against  the  estatss  off  thsir 

wards,  800. 
purchase  by  guardians  of  outstandint  title  te  the  pmystlf  ef 

tliehr  wards,  806. 
pnrebase  by  guardians  of  their  warV  property,  8Qt,  80tL 
seal  property,  power  of  guardian  to  Impnnre  tat  his  ward^  tUb 

na 
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BUABDIAN  AND  WABD,  real  property,  pow«r  of  ffoaMlftii  t* 

purcbaee  for  Ids  ward,  812. 
real  property,  power  of  gaardlan  to  eeil,  811,  SIX 
releaaea  and  letUementa  between,  808. 
rents  and  proflti  of  ward's  lantis,  guardian's  right  to  reooTer» 

810. 
lepalrs  of  ward's  estate,  power  of  gaardlan  to  makeb  9LL 
sale  of  personal  property  by  guardians,  2B1,  282. 
secnrlties  which  must  be  taken  by  guardians  on  loaning  funds^ 

292-294. 
seduction  of  ward,  guardian's  right  to  recover  for,  280. 
socage,  guardian  lir,  personal  property  of  his  ward,  authority 

OYor,  268. 
socage^  guardian  in,  powers  and  rights  of,  282,  278. 
socage^  guardian  In,  real  pgopertj  of  his  war4  rights  of  hx 

268. 
socage,  guardianship  by,  282. 
socage,  guardianship  by  does  not  exist  In  ths  United  Stmtssw 

264. 
suits  by  guardians  fa  foreign  Jurisdictions,  272. 
tax  sale,  attornment  to  a  purchaser  at^  106. 
tax  sale  of  the  title  of  the  lessor  may  be  proTod  by  tlio  tenailf 

78,84. 
taxes,  power  and  duty  of  guardians  to  pay,  814. 
tennlnatlon  of  relation  of  by  disclaimer  and  notice;  96. 
termination  of  the  lessor's  title,  the  tenant  Is  not  estopped  froos 

proving,  76>  77. 
termination  of  the  relation  of,  effect  of,  100,  101. 
termination  of  the  rdatlon  by  erletlon  by  title  paramount^  80l 

100. 
tenitorial  limits  of  the  authority  of  the  guardian,  2Tt« 
testamentary  guardians,  powers  of,  206,  267. 
title  to  negotiate  paper  payable  to  a  guardian;  270. 
title  to  property  does  not  exist  in  the  guardian,  27QL 
tracing  funds  converted  by  guardians,  807. 
trust  In  ftivor  of  ward,  when  will  be  declared,  806;  867. 
use  by  guardian  of  the  funds  or  property  of  his  wardt  80^ 
waste,  liability  of  guardians  for,  81Sb 


HOMIOIDB,  threats  against  person  other  than  tiio  ^foosdent 

admissible^  696,  607. 
threats  against  policeman,  when  admissible^  606; 
threats  by  decedent  accompanied  by  hostUo  ads,  TOf  . 
ttnats  by  decedent,  admlftsiblllty  of  Is  a  questloQ  for  ttio 

702. 
threats  by  decedent,  admissibility  of  to  support  tte  plsa  of 

ssif-defense^  701. 
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HOMICIDE,  threats  by  decedent,  against  the  accused,  general  nili 
as  to  admissibility  of,  697. 

threats  by  decedent,  against  the  accused,  when  inaritniiyfiM^ 
e09,  701. 

threats  by  one  of  several  conspirators^  697,  BUS. 

threats  by  the  aocused,  admissibility  of  to  show  malice  or  in- 
tent, 696. 

threats  by  the  accused  are  admissible  thongh  not  communi- 
cated to  the  deceased,  693. 

threats  by  the  accused,  general  rule  as  to  admissibility  of,  002. 

threats  by  the  accused,  previously  to  the  day  of  the  kllUng^  602. 

threats,  conditional,  are  admissible,  686. 

threats  directed  against  a  family  or  a  whole  class  of  persons, 
696,  697,  69a 

threats,  general  and  indefinite,  whether  admissible,  692^  69i. 

threats,  indefinite  and  not  directed  to  any  particular  person, 
694. 

threats  made  by  the  accused  or  decedent,  when  admissible,  682. 

threats  of  the  decedent  cannot  justify  his  kUling,  702. 

threats  of  the  decedent,  communicated  to  the  accused,  admis- 
sibility of,  704,  705. 

threats  of  the  decedent,  evidence  to  rebut,  710, 

threats  of  the  decedent,  general  and  indefinite,  708,  704. 

threats  of  the  decedent,  necessity  of  proving  overt  act  by  him 
before  admitting,  701. 

threats  of  the  decedent,  not  accompanied  by  hostile  acts,  706L 

threats  of  the  decedent  not  communicated  to  the  accused  a^ 
companied  by  others  which  are  communicated,  706,  707. 

threats  of  the  decedent  not  communicated  to  the  accused,  adml^ 
slblllty  of,  706,  706. 

threats  of  the  decedent  not  communicated  to  the  accused,  ad- 
missibility of  to  show  who  was  the  aggressor,  709. 

threats  of  the  decedent  not  communicated  to  the  accused,  whes 
and  for  what  purposes  admissible,  700. 

threats  of  the  deced^it,  remoteness  of,  703. 

threats,  remoteness  of  does  nx>t  destroy  admissibility  of  If  dl* 
rected  against  the  decedent,  ^5. 

INDEMNITY  of  officers,  agreements  for,  validity  of,  417,  418. 
of  ofllcen  charged  with  the  execution  of  writs,  cases  den^^ifr 

418. 
of  ofllcers  charged  with  the  execution  of  writs  of  attaduneirt, 

414. 
of  ofilcers,  demand  for,  when  and  bow  may  be  made^  418^ 
of  ofllcers,  dltferences  between  the  American  and  Bngilsb  rvlss 

concerning,  414. 
of  ofllcers,  English  practices  concerning,  414^  418w 
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INDBMNITY  of  officers,  refusal  of,  whether  Jastlfies  the  return  of 
nulla  bona,  417. 

of  officers^  writs  against  the  enforcement  of  which  may  ba 
demanded,  418»  419. 
INFANTS,  lease,  acceptance  by,  effect  of,  OS. 
INJUNCTION  to  prevent  the  publication  of  a  Ubel,  852» 

to  prevent  the  publication  of  letters,  84o. 

to  prevent  the  publication  of  oral  lectures,  864. 

to  protect  right  of  privacy,  845,  851. 
INSANB  PERSON,  lease,  acceptance  by,  effect  of,  6a 

KLBPTOMANIA»  charge  to  Jury  where  the  defense  of  la  urged, 
387. 
definitions  of,  886. 
evidence  of,  886. 

ezisteuice  of  is  a  defense  to  a  prosecution  for  erlmeb  880^  887« 
la  a  recognized  mental  disease^  886. 
marriage,  annulment  because  of,  388^  888. 
robbery,  when  a  defen&e  to  a  charge  of,  887. 

CiANDLORD  AND  TENANT,  acceptance  of  lease,  effect  of,  68. 
acceptance  of  lease,  while  in  possession  under  a  contract  of  pui^ 

chase,  66,  67.  ' 

acquisition  of  his  lessor's  title  by  the  tenant,  81. 
admission  of  title  in  landlord,  what  amounts  to,  66. 
advene  posaeseion  by  a  grantee  of  the  tenant,  109. 
adverse  possession  by  the  tenant  after  the  expiration  of  his 

term,  87. 
adverse  possession  by  the  tenant  cannot  commence  until  after 

he  has  surrendered  possession  under  the  lease,  88. 
adverse  possession  by  the  tenant,  notice  to  the  lessor  of,  88^  80. 
adverse  iKMBsessIon  by  the  tenant,  the  presumption  Is  against,  86^ 

87. 
adverse  possession  by  the  tenant  what  essential  to,  80. 
adverse  possession  by  the  tenant  when  may  commence,  87. 
adverse  possession  by  the  tenant  who  has  renounced  his  lessor^ 

titles  88. 
adverse  possession,  failure  to  pay  rent  cannot  amount  to,  80. 
adverse  possession  is  terminated  by  accepting  a  lease,  86. 
adverse  possession,  title  by  cannot  be  acquired  during  the  leaas^ 

8a 
agreement  to  abandon  possession  of  land  does  not  create  the 

relation  of,  6(r. 
attornment  by  a  tenant,  effect  of,  102. 
attornment  by  a  tenant,  estc^ppel  arising,  102,  108. 
attornment  by  a  tenant,  induced  by  fraud  or  mistake^  108. 
attonianent  by  a  tenant  to  a  paramount  title^  108. 
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XiANDLORD  AND  TBNANT,   attornment  hj  a  tenant  to  a 
chaser  at  an  ezecntion  aale^  lOi,  106. 

Attornment  by  a  tensint  to  a  purchaser  at  a  tax  aale^  lOS. 

attornment  by  a  tenant  to  a  purchaser  of  the  lesaoc'a  ttde^  lOL 

attornment  by  a  tenant  to  a  stranger,  101. 

attornment  by  a  tenant  with  the  lessor's  consent,  lOi. 

^change  of  lessor's  title,  subsequent  payment  of  rent  does  not 
estop  tenant  from  proving,  78^  79. 

conreyances  by  lessor  after  making  his  lease  may  bo  piOTOd  fiiy 
the  tenmnt,  77. 

disclaimer  by  tenant  which  will  support  adyene  pojoeaslon,  80. 

•disclaimer  of  lessor's  title  by  tenant,  effect  of^  91. 

•disseisin  of  lessor  by  tenant;  9L 

^ncumbranice  against  lessor's  title^  purchase  of  by  tttiant;  88.. 

aKheat  of  lessor's  title  to  the  staie,  tenant  Is  not  estopped  from 
proving,  79. 

ostoppel  against  a  mortgagor  who  accepts  a  lease  froin  the  pur- 
chase at  a  foreclosure  sale,  110. 

ostoppel  against  a  vendor  who  accepts  a  lease  from  bis  vendee^ 

iia 

ostoppel  against  persons  fraudulently  acquiring  posseaalon  tmm 

tenant,  107,  loa 
estoppel  agalnist  tenant,  assignee  or  grantee  of  lessor  Is  entitled 

to  assert  111. 
estoppel  against  tenant,  cases  affirming  that  It  continues  only 

during  the  term,  97. 
ostoppel  against  tenant  ceases  with  his  surr^ider  of  possession, 

66,  66. 
ostoppel  against  tenant  does  not  arise  unless  he  takes  poascs 

8ion  under  the  lease,  92. 
estoppel  against  tenant  does  not  arise  where  tenancy  is  oonstruc- 

tive  only,  65. 
ostoppel  against  tenant  does  not  prevent  his  iriiowing  that  the 

lessor's  title  has  terminated  since  the  execution  of  the  lease, 

76. 
ostoppel  against  tenant,  effect  of  in  actions  for  unlawful  de- 
tainer, 114. 
ostoppel  against  tenant,  effect  of  in  actions  of  ejectment,  lU 
ostoppel  against  tenant,  effect  upon  of  mlsrepresentatioil  or 

fraud.  69,  70,  96. 
ostoppel  against  tenant,  executor  or  administzmtor  of  tho 

may  assert,  112. 
ostoppel  against  tenant  extends  to  his  hetrs,  108L 
ostoppel  against  tenant  extends  to  his  mortgageeo  and 

108. 
ostoppel  against  tenant  extends  to  his  wifls,  110. 
ostoppel  against  tenant  extends  to  purthasers  from  him,  lOiL  l€i^ 
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LANDLORD  AND  TBNANT,  estoppel  agatnst  tenant,  heirs  of  the 

lessor  may  assert,  112. 
estoppel  against  tenant  in  faror  of  landlord,  64,  06. 
estoppel  against  tenant  in  what  actiooai  may  be  asserted,  118; 

lli. 
estc^ypel  against  tenant  In  whose  fayor  may  be  accepted,  11(V 

111. 
estoppel  against  tenant,  mlforepresentations  or  ftand  which  wUl 

prevent  the  operation  of,  70. 
estoppel  against  tenant,  persons  affected  by,  106,  107. 
estoppel  against  tenant,  public  policy  may  forbid  the  assertiOB 

of,  116. 
estc^ppel  agatnst  tenant  purchaser  of  lessor's  title  at  a  Judicial 

sale  may  assert,  118. 
estoppel  against  tenant,  reasons  on  which  founded,  66. 
estoppel  agatnst  tenant,  subtenants  are  bound  by,  106,  107. 
estt^pel  against  tenant,  Toid  lea^e,  whether  creates,  67. 
estoppel  against  tenant,  waiver  of  by  the  lessor,  114. 
estoppel  against  tenant  who  has  accepted  lease  from  two  or 

more  persons,  102. 
estoppel  against  tenant's  acquiring  an  outstanding  titles  79,  8Qi 
estoppel  against  tenant's  acquiring  tax  title,  79. 
estoppel  against  tenant's  acquiring  tax  title  to  the  leasied  prem- 
ises, 8^  86. 
estoppel  against  tenantfs  asserting  air  adverse  title,  80. 
estoppel  against   teiMint's  asserting   another   title  incomlstent 

with  the  lessor's,  88,  84. 
estoppel  against  tenant's   purchase  of   encumbrauices  against 

lessor's  title,  83. 
estoppel  of  tenant  to  deny  lessor's  title  at  the  date  of  the  leasee 

71-73. 
estoppel  of  tenant  to  deny  lessor's  title  extends  only  to  ths 

estate  necessary  to  support  {he  lease,  76. 
estoppel  of  tenant  to  deny  lessor's  title  is  restricted  to  the  lands 

actually  leased,  and  does  not  extend  to  another  part  of  the 

same  tract,  76. 
estoppel  of  teiUint  to  show  that  lessor's  title  was  different  from 

that  supposed,  72. 
estoppel  of  tenant  to  show  that  the  title  is  in  the  United  States, 

74. 
estoppel  of  tenant  to  show  title  in  a  third  person,  78,  74. 
eriction  by  title  paramount,  effect  of,  100,  lOL 
•Tiction  by  title  paramount,  Judgment  is  not  necessary  to  sop* 

port,  100. 
•Tlctlon  by  title  paramount.  Judgment  not  executed,  whetlMf 

may  amount  to,  80. 
eiictlon  by  title  paramount,  tenant  may  show,  90,  IOOl 
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LANDLORD  AND  TBNANT»  execution  sale,  attominenl  to  a  pur- 
chaser at,  104. 
execution  sale  ot  title  of  lessor  may  be  proved  by  the  tenant 

78,82. 
execution  sale,  purchase  by  tenant  of  leseor'a  title  at;  8L 
execution  sale,  termination  of  lessor's  title  by,  82,  83. 
expiration  of  the  term  does  not  terminate  the  relation  of,  97. 
holding  oyer  by  the  tenant,  effect  of,  97»  98. 
Incompetent  person,  acceptance  of  lease  by  does  not  create  atf 

estoppel,  68. 
Infant  or  Insane  person,  effect  of  lease  by,  68. 
Judgment  debtor  whose  lands  are  sold  under  execution  becomes 

a  tenant,  110. 
leasee  estoppel  of  tenant  by  recitals  of,  07. 
lease  sutflcient  to  create  relation  of,  what  Is  dot,  66,  06b 
lease,  tenant  cannot  avoid  the  effect  of,  66. 
limitations  againat  lessor's  title,  when  statute  begins  to  nm,  91t 

02. 
married  woman;  acceptance  of  lease  by»  whether  creates  an  es- 
toppel, 68. 
misrepresentation  or  fraud*  effect  of  the  acc^tance  of  a  lease 

procured  by,  60,  80.  i 

mistake  In  accepting  a  lease,  70. 

mistake  of  law  inducing  the  acceptance  of  a  lease,  effect  of,  TQi 
operatiim  of  law,  tenancy  created  by,  estopp^  agalttit  tenant 

does  not  arise  from,  70,  71. 
outstanding  title  in  a  third  person,  estoppel  of  tenant  to  assert 

73,74. 
outstandin)Bf  title^  purchase  of  by  tenant  after  Judgment  has 

been  entered  against  his  lessor,  80,  8L 
outstanding  title,  tenant's  right  to  acquire,  70,  80. 
payment  of  rent  made  by  one  already  In  possession,  94. 
possession  acquired  from  lessor  estops  the  tenant  from  denying 

the  tlUe,  03. 
possession  by  tenant  before  accepting  a  lease,  whether  permits 

him  to  deny  his  lessor's  title,  94,  96. 
possession  under  a  lease  Is  necessary  to  create  the  rdatton  eC 

92,  93. 
purchasers  holding  under  contracts  of  purchaM  are  guaal 

ants,  108. 
relation  of,  how  may  be  created,  66,  67. 
rent,  payment  of  does  not  create  the  ielatl<Hi  ot  66. 
subtenants  are  subject  to  the  same  estoK^  as  the  oflglMU 

ants,  107. 
oafferance,  tenant  at,  estoppel  against,  71. 
surrender  of  possession  by  the  tenant  effect  ot  98,  9ii 
eurrender  of  possession  by  the  tenant  what  le  a  sofldeiit  98; 
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I^ANDLORD  AND  TENANT,  surrender  of  possession,  when  neces- 
sary to  terminate  the  relation  of,  06,  97. 

title  at  the  date  of  the  lease,  the  tenant  cannot  disinite,  71. 

title,  changes  in'  after  the  ezecntlon  of  the  lease»  the  tenant  ma/ 
show,  71. 

title  of  the  landlord  may  be  either  legal  or  equitable^  dSi. 

vendor  accepting  a  lease  from  his  vendee,  110. 

void  lease,  estoppel  created  by  acceptance  of,  d7, 

will,  tenant  at,  estoppel  against,  71. 
LBASBS.    See  Guardian  anxl  Ward;  Landlord  and  Tenant 
LBTTEBS,  private,  injunction  against  publication  of,  84fi. 

LIBBL  of  candidate  for  public  office,  434. 

public  entertainment,  criticism  of,  when  is  not,  871. 

MARRIAOB,  absentee  cannot  Invoke*  the  presumption  of  the  death 
of  his  spouse  because  he  has  not  heard  from  her,  202. 

Absentee  cannot  invoke  the  presumption  of  the  divorce  of  his 
spouse,  208. 

bigamous,  difficulty  of  proving  the  continuance  of  the  first  mar- 
riage, 203. 

bigamy,  evidence  of  the  continuance  of  the  first  marriage  In 
prosecutions  for,  what  sufficient,  200. 

burden  of  proof  of  the  dissolution  of  the  first  in  support  of  the 
second,  201. 

desertion,  spouse  guilty  of,  when  cannot  invoke  the  presump- 
tion  of  death  or  divorce,  203. 

divorce,  evidence  sufficient  to  rebut  the  presumption  of,  202. 

divorce  inr  support  of  a  second  marriage  is  not  presumed  where 
the  parties  have  not  acted  Inconsistently  with  the  continu- 
ance of  the  first  marriage,  202. 

kleptomania  of  wife  does  not  autftorize  annulment  of,  888,  889. 

presumption  of  divorce  in  support  of  a  second  marriage,  199. 

presumption  of  the  death  of  the  former  spouse  when  a  second 
marriage  has  been  contracted,  199. 

inresnmption  of  the  dissolution  of  the  first  marriage  when  a 
second  has  been  contracted,  190. 

presumptions  in  favor  of,  198,  204. 

proof  sufficient  to  show  that  the  first  marriage  continues  not- 
withstanding the  contracting  of  a  second,  200. 

second,  presumption  itf  favor  of,  198,  204. 
MARBIBD  WOMAN,  acceptance  of  lease  by,  whether  creates  an 
estoppel,  68. 

covenants  of  warranty  In  conveyances  by,  when  do  not  bind,  42. 

PABTITION,  guardian*s  power  to  make,  816. 
PABTY-WALLS,  action  for   contribution,  by  and   against  whom 
.maintainable,  942,  948. 
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PARTY-WALLS',  additions  made  to»  when  do  not  become  a  part  o( 
982. 

contract  or  prescription  is  necessary  to  create^  827. 

contribution  because  of  making  use  of,  988,  940. 

contribution,  covenant  for,  whether  runs  with  the  land,  9il-OI8i 

contribution  for  erecting  a  new  wall,  984,  986,  987. 

contribution  for  repairs  of,  936. 

contribution  for,  right  of  must  depend  on  an  agreement;  eipiresi 
or  implied,  927. 

creation  of  by  the  same  grantor  conyeying  lots  to  different  per- 
sons, 927,  928. 

definitionB  of,  926. 

destruction  of  destroys  the  right  fo  maintain,  98T. 

easements  of  each  owner,  980-982,  906. 

foundation,  right  to  cliange  or  repair,  981* 

grantor,  when  liable  on  a  coyenant  to  pay  f  w.  Mi. 

height,  length,  and  thicluiess  of,  right  of  each  bwner  to 
900. 

how  created,  920. 

Increase  of,  right  of  adjoining  owner  to  use,  902L 

Injunction  against  openings  or  windows  in,  92& 

lessee^s  rights  and  obligations  of  with  respect  to,  940L 

liability  of  one  owner  for  remoying,  938,  934. 

liability  of  one  owner  impairing  the  other's  right  of  sapperf; 

may  stand  wholly  on  the  land  of  one  proprietor,  928. 

mechanic's  lien  in  favor  of  owner  building,  941. 

merely  building  partly  on  two  lots  does  not  create,  928. 

need  not  rest  equally  on  the  land  of  the  adjacent  proprietors,  926, 

negligence  in  pulling  down  or  rebuilding,  liability  toe,  964. 

openings  or  windows  In,  neither  party  has  any  right  to  mak% 

928. 
openings  or  windows  in,  right  to  maintain,  whenf  exists,  929. 
owner  beginning  and  refusing  to  complete,  944. 
owner  making  changes  in  is  an  insurer  of  the  safety  oi  the 

work,  931. 
ownership  of,  how  vested,  930. 
parol  agreement  for,  927. 
prescription,  creation  of  by,  927, 
presumption  of,  926,  927. 

pulling  down  and  reconetructlng  to  sustain  a  new  bufldlnf,  981 
rebuilding  after  destruction,  927. 
rebuilding,  expense  of,  contribution  to,  984,  980» 
rebuilding,  right  ot  934, 
removal,  right  of,  983. 
repair  of,  contribution  to  expense  of,  90Qw 
repair  of,  right  to  make,  936. 
rights  of  owners  of,  980-982. 
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PABTT*WALL8,  tight  to  maintain  witb  opantagn  aaA  Mnm^  mm 

orlglnallj  constrncted*  020. 
■trength  of  need  only  be  infflclent  to  aiqiporC  tlie  Inilldlng  Mi 

whlck  it  forma  a  part^  098. 
support,  right  of,  035^  036L 
timbers,  right  to  insert  in,  060. 

title  to  is  not  held  in  cotenancy,  bnl  In  sevsnHjt  tM^  9101 
nssb  creation  of  by,  025. 
Qse  of,  contribution  because  of,  969» 
use  of,  proper,  what  is  a»  969. 
use  oi;  right  of  each  owner  te^  96& 
use  whether  creates  obligation  to  pay  a  share  of  His  espense 

of,  927. 
PHOTOGRAPHS,  injunctloii  against  the  pubUcatiou  of ,  9IS,  9ie. 

PBBSTJHFTIONS  In  f aror  of  a  second  mairlage^  19e»  SOi. 

in  faTor  of  second  marriage^  Bnglish  decisions  req^eetlng;  204> 

206. 
of  death  of  former  spouse  In  support  of  a  second  mafrlageb  190^ 

20L 
of  the  dissolution  of  the  first  marriage^  an  absentoo  cannot  lu> 

TOke^  202. 
of  the  dlToroe  of  the  former  spouse  la  support  of  a  second 

marriage,  190. 
PRIVACY,  property  right  m  Is  not  recognised,  840^  847. 

right  of  connected  with  a  trust  relation  may  be  protected,  646L 
right  of  connected  with  propertyt  injunction  may  proteet,  B^ 

846. 
nght  of  dies  with  the  person,  860. 
right  of,  difference  between  persons  of  public  and  of  prlTato 

character,  849,  860. 
right  of  has  not  gained  a  recognised  foothold,  844,  847. 
right  of.  injunction  to  protect,  861. 
PTJBLIO  LANDS,  lessee  of,  whether  estopped  to  deny  his  lessor's 

titles  69,  74. 

RAILROADS,  estoppel  of  land  owner  arising  from  permitting  their 

construction  without  objection,  80. 
RAILWAYS,  Joint  ti'afflc  arrangements,  power  of  the  stato  to  com- 
pel the  entering  into.  627-630. 
rates,  presumption  of  the  reasonableness  d   those   fixed   by 

railway  commissions,  680. 
rates,  reasonableness  of,  how  must  be  determined,  688. 
BBS  JUDIOATA,  decisions  of  the  land  department  of  the  United 
States  as,  162. 

SHERIFFS,  Indemnity,  right  of  to  exact,  and  how  the  right  BMiy 
'be  asserted,  413-419. 
Indemnity  to  for  acts  known  to  be  wrongful,  448,  449. 
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8HBRIFFS,  Indemnity  to,  plaintiff  does  not  become  Balile  for  Iqr 
merely  authorizing  the  writ,  480. 
Indemnity  to,  ratlflcatlon  by  plaintiff  may  eftabWIi  ifg^  «C 

officer  to,  448. 
liability  of  plaintiff  to  indemnify  for  aeti  doao  «id«  WTit% 
448-460. 

TAXA.TION,  exemption  of  corporatlona  from,  wbether  paMea  to  a 
new  or  consolidated  corporation,  626^628,  682. 

TAX  8ALB,  attornment  by  lessee  to  purchaser  at;  lOS. 

TAX  TITIiB,  lessee,  whether  efiitoppel  from  acqnlrlaQr 
InfTt  T9,  84,  85. 

THBBATS,  erldence  ot    See  Homicide. 

U8UBY,  bonus  to  agent,  when  amoonta  tOw  044 

WA8TB,  gnardlan's  liabllliy  for,  81S. 

WIIjLS,  acknowledgments  of  Indebtedness^  wbetter 

to,  492,  488.  » 
ehangefr  in  accounts  in  bank,  when  may  amonnt  tab 
characteristics  of,  what  are  essential,  487. 
eonTeyances,  when  may  take  effect  as,  488^ 
conyeyances,  whether  may  operate  as,  484»  488b 
contracts,  when  may  be  glTen  effect  aa,  488. 
constmlng  as  oonreyances  writings  in  the  form  oC^  407. 
constmctlon,  mles  of  in  determining  whether  Inatrvmei 

488. 
death,  must  come  into  operation  npon  and  not  before  or  aftsi^ 

487. 
definitions  of,  486,  487. 
disposition  of  property  is  not  sssentlal  t/K  48L 
distinctions  between  and  deeds,  494,  408. 
essentials  of,  487,  489. 
execntors,  instruments  appointing  but  making  m  dln;iealt1en  aC 

property  are,  487. 
formalities  essential  to,  489,  490. 
guardians,  instruments  appointing  but  making  bo  dtq^oaitkMi 

of  property,  are  not,  487. 
illustrations  of  writings  in  the  form  of  wUdi  liaTe  bean 

to  be  conyeyances,  498,  409. 
illustrations  of  writings  which  bays  been  held  to  b%  480^ 

in  the  form  of  acknowledgments  of  indebtedness^ 

in  the  form  of  contracts,  483. 

in  the  form  of  letters,  491,  492. 

in  the  form  of  promissory  notes,  494. 

in  the  form  of  transfers  of  bank  deposits,  40L 
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WILLS  In  tbe  form  of  trast  deeds,  600. 
Informal  wills,  lllnstratloiis  of,  490. 

InstmmentB  merely  attempting  to  exclude  heirs  are  not*  487. 
Intmt  of  the  testator,  how  and  from  what  to  to 

Intention  of  the  testator.  Importance  of,  496L 

letters,  when  may  amount  to,  491,  492, 

ml&nomer  Is  not  material,  490. 

parol  erldenoe  to  ascertaiix  the  Intent  of  the  tsslmtof, 

presumptions  against  Instruments  being,  488. 

promissory  notes,  whether  may  be  glyen  effect  a8»  4M« 

reservations  of  Uf e  estates  do  not  create^  480^  490L 

testamentary  Intent  Is  essential  to,  488. 

trust  deeds,  writings  In  the  form  oC,  wlwo  epenti  Si^  8IML 
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ABDUOnON. 

1  ABDUCTION.— TO  CHARGE  A  JURY  TO  ACQUIT  TH« 
DBFBNDANT  if  they  believe  that  he  took  the  girl  for  the  purpose 
alone  of  havixig  Interconree  with  her  himeelf  is  erroneooB,  as  with- 
drawing from  the  Jury  the  charge  in  the  Indictment  that  he  took  the 
girl  for  the  pnrpoae  of  marriage.    (Ala.)  Boyett  ▼.  State,  10. 

2.  ABDUCTION.— A  OHAROB  THAT,  TO  FIND  THB  DB- 
FBNDANT  GUILTY,  the  Jnry  mnst  beUeve  that  he  to<^  the  girl 
for  the  purpoae  of  concubinage,  and  that  the  girl  was  under  the 
age  of  fourteen  years,  is  emmeons,  as  withdrawing  finom  the  Jury 
the  charge  In  the  Indictment  that  he  took  the  girl  for  the  purpose  ci 
prostitution  or  marriage,    (Ala.)  Boyett  t.  States  lAi 

ACCIDBNT  IN8URANCB. 
Bee  Insurance,  8-14. 

AOKNOWLBDGMBNT& 

AOKNOWIiBDGMBNT  OF  AN  INSTRUMBNT  la  wlllch 
a  corporation  is  interested  financially  cannot  be  taken  by  a  stock- 
bolder  therein.    (UL)  Ogden  Bldg.  etc  Assn.  t.  Menscb,  880. 

Bee  Mortgages,  Mw 

ACTIONS. 

1  THB  FACT  THAT  NO  PRBCBDBNT  CAN  BB  FOUND 
TO  SUSTAIN  AN  ACTION  in  a  given  case  is  evidence  that  a  prin- 
ciple does  not  exist  upon  which  the  right  may  be  based,  but  the 
want  of  a  precedent  is  no  sufficient  reason  for  refusing  relief,  if  a 
principle  of  the  common  law  can  be  found  which  governs  it,  or  by 
analogy  ought  to  govern  it  (N.  Y.)  Boberson  v.  Rochester  Fold- 
ing Box  (3o.,  82& 

2.  ACmONS— RIGHT  OF  ATTORNBY  GBNBRAL  TO  MAIN- 
TAIN.—The  attorney  general  of  a  state  has  authoritj  to  prosecute 
an  action  if  it  is  such  an  action  as  can  be  maintained  by  the  state, 
and  his  authority  to  malntsfn  an  action  cannot  be  denied  <m  the 
ground  that  the  state  has  no  pecuniary  Interest  in  the  controversy. 
Whether  the  action  is  such  that  it  could  be  maintained  by  the  stats 
must  be  decided  by  the  court  in  which  it  is  brought  QiOi)  Stale 
T.  Zacluit%  Til. 

▲DUI/TBRATION  OF  FOOOu 

Bee  Criminal  Law,  X 
am} 
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AFFIDAVITS. 
See  Appeal  and  Error,  4;  ProceM. 

AGBNOY. 

1.  AGENCY— ASSUMPTION  OF.— The  mere  fact  that  the 
holder  of  an  assignment  of  a  judgment  for  safeke^ing  assumes  to 
act  as  agent  for  the  assignee  in  deUvering  the  assignment  and 
receiving  the  proceeds  of  the  Judgment,  which  he  appropriates  to 
his  own  use,  does  not  establish  his  agency,  when  he  has  not  been 
appointed  as  such,  and  the  assignee  has  not  ratified  his  acts  nor 
held  him  out  as  an  agent,  and  neither  the  purchaser  nor  his  assign 
can  hold  title  to  the  Judgment  as  against  the  true  owner.  (111.) 
Schmidt  v.  Shaver,  250. 

2.  AGENCY— PURCELA.SER  BOUND  TO  KNOW  AUTHOR- 
ITY OF  AGENT.— A  person  having  notice  that  another  in  posses- 
sion of  an  assignment  of  a  judgment  is  not  the  owner  thereof,  nor 
entitled  to  its  proceeds,  and  that  they  belong  to  a  thhrd  party.  Is 
bound  at  his  peril  to  ascertain  the  authority  of  the  holder  of  the 
assignment  to  make  delivery  thereof  and  receive  payment  for  the 
judgment  as  the  agent  of  such  third  person.  (III.)  Schmidt  Y. 
Shaver,  250. 

5.  PRINCIPAL  AND  AGENT.— WHERE  SUBAGENTS  ARE 
NECESSARY  TO  THE  PROPER  TRANSACTION  AND  CARRY- 
ING ON  OF  THE  BUSINESS  committed  to  an  agent,  the  latter  bas 
implied  authority  to  appoint  subagents.  (Ala.)  Insurance  Ck>.  ▼. 
Thornton,  30. 

4.  PRINCIPAL  AND  AGENT.— AN  AGENT  HAYING  IMPLIED 
POWER  TO  APPOINT  SUBAGENTS  may  do  so  although  the 
duties  to  be  performed  involve  the  exercise  of  personal  bUU  and 
judgment    (Ala.)  Insurance  Co.  v.  Thornton,  80. 

6.  PRINCIPAL  AND  AGENT— SUBAGENT&—TBRRITORLAL 
LIMITS. — ^The  authority  of  an  agent,  though  he  is  a  general  ag<Nit 
In  the  broadest  sense  of  the  term,  cannot  be  exercised  either  by 
himself  or  through  subagents  outside  of  the  territorial  limits  set 
down  in  his  commission.    (Ala.)  Insurance  Co.  y.  Thornton,  SO. 

8es  Svidence,  1;  Guardian  and  Ward,  8;  Insurance^  16;  Usuy. 

APOTHECARIES. 
See  Druggists. 

APPEAL  AND  ERROR. 

1.  APPELLATE  PRACTICE.— Assignments  Of  error  based 
upon  rulings  not  appearing  ttom  the  record  on  appeal  except  by 
an  assertion  of  facts  in  the  motion  for  a  new  trial  cannot  be  con* 
Bidered.    (Fla.)  McCune  y.  State,  225. 

2.  APPEAL  AND  BRRORp-JURISDICTlON.— An  issue  rated  Ik 
the  court  below  involving  a  constitutional  question  gives  the  su- 
preme court  appellate  jurisdiction.    (Mo.)  Marx  t.  Hart,  71S. 

3.  APPELLATE  PRACTICE— UNAVAILABLE  OBJE(7riON& 
Objection  that  an  allegation  in  an  answer  to  a  bill  to  foreclose  a 
mortgage  is  but  a  statement  of  a  legal  coodosiM  is  unavailable^  on 
appeal,  in  the  absence  of  objection  at  the  trial  to  the  introdnctioa 
of  evidence  tending  to  support  such  allegation.  (Ql.)  Ogden  Build- 
ing etc  Assn.  Y.  Mensch,  890. 
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4.  APPBLLATB  PRAGTIOB.— AFFIDAVITS  used  In  support 
of  a  motion  for  a  new  trial,  nnless  evidenced  to  It  by  a  bill  of  ex- 
ceptions, cannot  be  considered  on  appeal.  (Fla.)  Higglnbotham  v* 
State,  287. 

5.  APPEAL.— EXCEPTIONS  ARE  NOT  REQUIRED  TO  BE 
TAKEN  in  cases  brought  directly  from  the  Colorado  court  of 
appeals  to  the  supreme  court,  nor  need  they  be  taken  to  a  Judg- 
ment of  the  court  of  appeals  directing  a  new  trial.  (Colo.)  City  of 
Pueblo  ▼.  Shutt  Investment  Co.,  221. 

e.  APPEAL  AND  ERROR.— A  FINDING  NOT  SUPPORTED 
BT  THE  EVIDENCE  does  not  require  a  new  trial  or  a  reversal,  if 
such  finding  Is  upon  an  irrelevant  or  Immaterial  issue,  and  the 
judgment  is  sufficiently  sustained  by  other  findings  and  they  are 
supported  by  the  evidence.    (Cal.)  Gage  v.  Gunther,  141. 

7.  APPEAL  AND  ERROR.-ERROR  IS  PRESUMABLY  HURT- 
FUL  to  the  party  against  whom  it  is  committed,  and  It  devolves 
upon  liie  opposite  party  to  show  that  it  was  harmless.  (Ho.) 
State  V.  Nelson,  681. 

8.  APPELLATE  PRACTICE  —  DIRECTING  VERDICT.— If 
the  ruling  of  the  lower  court  Isr  directing  a  verdict  Is  not  questioned 
by  assignment  of  error  in  the  manner  directed  by  statute,  the 
correctness  of  such  ruling  cannot  be  considered  on  appeaK 
(Iowa)  Brewster  v.  Chicago  etc.  Ry.  Co.,  848. 

9.  APPEAL  AND  ERROR.— A  brief  highly  disrespectful  to  the 
judge  who  tried  the  cause  and  to  the  officers  of  the  land  depart- 
ment of  the, United  States  will  be  stricken  from  the  files  of  the 
appellate  court    (Cal.)  Gage  v.  Gunther,  141. 

See  Jurisdiction,  6;  Mines  and  Mining,  10;  Railway  Commission,  17. 

APPURTENANCES. 

AN  APPURTENANCE  IS  THAT  WHICH  BELONGS  to 
something  else  as  an  adjunct  or  appendage  of  such  moment  that 
the  thing  to  which  it  attaches  cannot  be  enjoyed  without  its  UMu 
(Colo.)  Oleary  t.  Skiffich,  207. 

ARBITRATION, 
See  Referencei. 

ASSAUI/r. 
Bee  Railroads,  18-17. 

ASSIGNMENTS. 

1.  ASSIGNMENT  OF  WRITTEN  INSTRUMENTS  by  which  a 
contract  is  witnessed  is  the  most  common  mode  of  transferring  the 
contract,  and  cannot  be  understood  as  having  any  other  inten- 
tion. An  assignment  of  a  lease  by  which  the  term  and  an  obliga- 
tion to  convey  are  both  created*  transfers  them  both.  (CaL)  Blake> 
man  v.  Miller,  120. 

2.  ASSIGNMENT  OP  OPTION  TO  PURCHASE.— An  assign- 
ment  which  purports  to  be  not  merdy  an  assignment  of  the  term 
of  a  lease,  but  also  of  the  instrument  or  ^'indenture  of  imm^**  car* 

Am.  8t  Rep.,  VoL  UXXXIX.— 68 
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ries  with  It  an  option  to  purchase  contained  In  the  lease.    (GaU 
Blakeman  y.  HUler,  120. 

See  Judgments,  13,  14. 

ATTACHMENT   AND   GARNISHMENT. 

1.  THE  LEVY  OP  AN  ATTACHMENT  OX  REAL  ESTATE 
gives  the  court  whence  the  process  Issued  neither  actual  nor  con- 
structiTe  possession  of  the  property,  but  only  creates  a  lien  there- 
on in  foyor  of  the  attaching  creditor.    (Neb.)  Leigh  y.  Green,  751. 

2.  GARNISHMENT.— PROPERTY  IN  THE  POSSESSION  OP 
AN  OFFICER  WHO  HAS  MADE  A  LAWFUL  LEVY  THERE- 
ON,  may  be  constructively  attached  and  a  valid  lien  acquired 
thereon  by  suitable  proceedings,  in  which  the  officer  In  possession 
may  be  garnished.    (Neb.)  Pitkin  v.  Burnham,  763. 

3.  GARNISHMENT  OP  FRENCH  SPOLIATION  CLAIM&— 
Awards  to  the  next  of  kitf  under  the  act  of  Congress  of  March  8» 
1809,  and  constituting  part  of  the  funds  appropriated  by  that  act 
to  pay  the  French  spoliation  claims  are  not  subject  to  garnishment 
This  act  clearly  intends  that  the  next  of  kin  shall  be  the  only  bene- 
ficiaries of  the  bounty,  and  that  it  shall  not  be  intercepted  for  the 
benefit  or  enjoyment  of  any  other  person  before  reaching  the  itf- 
tended  beneficiaries.    (Md.)  Thurston  v.  Wilmer,  438. 

4.  GARNISHMENT-JURISDICTION— SERVICE  ON  PART- 
NBRS.-— Service  of  notice  of  garnishment  upon  a  partner  who  has 
possession  of  the  goods  gives  the  court  jurisdiction  of  the  subject 
matter,  and  the  voluntary  appearance  of  the  other  partner  confers 
Jurisdiction  of  himself  personally.    (Mo.)  Marx  v.  Hart,  715. 

5..  GARNISHMENT-JURISDICTION— OFFICER'S  RETURN. 
The  return  of  an  officer  in  a  garnishment  proceeding  redting  that 
he  delivered  a  copy  of  the  summons  of  garnishment  to  the  gar- 
nishee, which  copy  he  makes  part  of  his  return,  and  in  which  he 
"notified"  the  garnishee  that  he  attached  in  his  hands  all  debts 
and  personal  property  due  by  him  to  the  defendant  in  attachment, 
is  a  sufficient  compliance  with  the  statute  requiring  him  *'to  de- 
dare^'  to  the  garnishee  that  he  attaches  such  property  in  his  hands* 
to  confer  jurisdiction  over  the  garnishee  and  the  subject  matter. 
(Mo.)  Marx  v.  Hart,  715. 

e.  GARNISHMENT— FORM  OP  VERDICT.— If,  in  gamishmoit 
proceedings,  counsel  for  both  sides  stipulate  that  it  shall  be  sufil- 
dent  for  the  jury  to  designate  the  goods  in  the  hands  of  the  gar- 
nishee as  "the  diamonds,  watches,  and  jewelry  described"  ha  a 
certain  note,  and  the  court  draws  up  a  form  of  verdict  in  accord- 
ance with  such  stipulation,  which  is  adopted  by  the  jury,  the  ver- 
dict is  binding,  especially  if  counsel  at  no  time  makes  any  request 
for  a  separate  valuation  of  each  article,  which  it  was  Incumbent 
upon  them  to  do  if  they  desired  such,  separate  valuation.  (Mo.) 
Marx  V.  Hart,  715. 

7.  GARNISHMENT— USURY.— An  attaching  creditor  proceed- 
ing by  garnishment  is  not  a  stranger  or  general  creditor,  so  as  to 
deprive  him  of  the  right  to  attack  as  usurious  a  mortgage  gives 
by  the  defendant  in  attachment  to  the  garnishee.    (MOb)  Maxx  ▼• 

Hart^  715. 

See   Bankruptcy,   8;   Corporations,    10^  28L 

ATTORNEY  GENERAU 
Bee  Actions,  2, 
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ATTORNEYS'  FEEa 

ATTORNEYS-RECOVERY  FOR  SERVICES  RENDERED.— 
If  an  attorney  has  rendered  valuable  services  to  one  who  has  re* 
ceived  the  benefits  thereof,  a  promise  to  pay  their  reasonable  value 
is  presumed,  unless  the  circumstances  show  that  such  services 
were  intended  to  be  gratuitous.  (Mo.)  Taussig  v.  St  Louis  etc.  R* 
R.  Co.,  674. 

See  Corporations,  4,  6;  Eminent  Domain,  lOi 

BANKRUPTCY, 

1.  BANKRUPTCY  ACTS— EFFECT  ON  STATE  LAWS.-A 
national  bankruptcy  act  is  the  supreme  law  of  the  land,  and  sus- 
pends and  supersedes  the  operation  of  any  state  insolvency  law  in 
conflict  therewith.  State  insolvency  laws  continue  operative,  how- 
ever, upon  any  subject  matter  expressly  or  impliedly  excepted 
from  the  operation  of  national  bankruptcy  statutes,  (Cal.)  R,  H* 
Herron  Co.  v.  Superior  Court,  124. 

2.  BANKRUPTCY  ACTS— EFFECT  ON  MINING  CORPORA- 
TIONS. — The  national  bankruptcy  act  of  1808  does  not  apply  to 
mining  corporations,  organized  under  the  laws  of,  and  exclusively 
engaged  in  mining  within,  a  state.  Hence,  the  state  insolvency 
laws  are  applicable  to  such  corporations.  (Cal.)  R.  H.  Herron  Co. 
V.  Superior  Court,  124. 

8.  ATTACHMENT  AND  GARNISHMENT— DISCHARGE  IN 
BANKRUPTCY.— A  discharge  in  bankruptcy  of  an  attachment  de- 
fendant in  a  national  court  after  final  judgment  against  the  gar- 
nishee in  a  state  court  and  an  appeal  and  supersedeas  bond  does  not 
discharge  the  garnishee,  nor  devest  the  state  court  of  Jurisdiction 
to  enforce  the  rights  accruing  tb  the  plaintUI  by  the  garnishment 
proceedings,    (Mo.)  Marx  v.  Hart,  715. 

BENEFIT  SOCIETIES. 

1.  BENEFIT  SOCIETIES.— THE  BENEFICIARY  HAS  A 
VESTED  INTEREST  In  a  policy  of  insurance  delivered  to  her 
which  the  insured  cannot  devest  without  her  consent  by  designat- 
ing a  different  beneficiary,  the  policy  and  by-laws  of  the  associa- 
tion being  silent  as  to  his  power  to  do  so.  (Colo.)  Pittlnger  ▼• 
PitUnger,  193. 

2.  BENEFIT  SOCIETIES-CHANGE  OF  BBNEFK3IARIE8.— 
A  BY-LAW  enacted  by  a  beneficial  association  authorlBlng  the 
change  of  beneficiaries  has  no  retroactive  effect  (Colo.)  Pittingsr 
T.  Pittlnger,  188. 

BliACKLISTINQ. 
Bee  Constitutional  Law,  SQL 

BONDS. 
InJimetlODSy  4;  Pleading  and  PracCles^  6; 

B0UNDARIB8L 
Bee  Waters,  1. 
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BRIBF& 
Bee  Appeal  and  Brror,  fl. 

BUILDING   AND    LOAN   ASSOCIATIONS. 

1.  BUILDINQ  AND  LOAN  ASSOCIATIONS.— Settlemeitt  wiflb 
borrowers  prescribed  by  statute  for  solyent  loan  assodatlotis  does 
not  apply  to  Insolvent  associations.    (Iowa)  Spinney  v.  Miller,  85L 

2.  BUILDING  AND  LOAN  ASSOCIATIONS— METHOD  OF 
SBTTLBMBNT— ESTOPPEL.— The  method  prescribed  by  a  na- 
tional court  appointing  a  receirer  for  an  insolvent  loan  asaociatlMi 
for  settling  with  borrowing  members  is  not  conclusive  on  them  in 
a  subsequent  suit  to  foreclose  a  mortgage  given  by  them,  if  the 
issue  as  to  the  amount  of  such  mortgage  was  not  before  the 
court,  and  could  not  have  been  presented  in  the  action.  (Iowa) 
Spinney  v.  Miller,  351. 

3.  BUILDING  AND  LOAN  ASSOCIATIONS-MODB  OF 
SBTTLBMENT— ESTOPPEL.— If  stockholders  in  a  loan  associa- 
tion are  not  parties  to  an  action  in  which  a  method  is  prescribed 
for  settling  with  its  borrowing  members,  they  are  not  bound 
thereby.    (Iowa)  Spinney  v.  Miller,  351. 

4.  BUILDING  AND  LOAN  ASSOCIATIONS-METHOD  OF 
SBTTLEIMBNT. — ^In  a  settlement  of  an  insolvent  loan  association 
with  its  borrowing  members,  they  are  entitled  to  a  credit  for 
premiums  paid  by  them,  but  not  for  interest  or  for  dues  paid  on 
stock.    (Iowa)  Spinney  v.  Miller,  351. 

6.  BUILDING  AND  LOAN  ASSOCIATIONS— MORTGAGES— 
ESTOCPPEHj.— A  mortgagor  who  has  received  and  retained  benefits 
under  a  mortgage  executed  to  a  foreign  building  and  loan  asso- 
ciation cannot  assert  its  invalidity  because  of  the  failure  of  the 
association  to  comply  with  the  statute  prescribing  terms  upon 
which  a  foreign  corporation  may  do  business  within  the  state. 
(Iowa)  Spinney  v.  Miller,  351. 

6.  FOREIGN  CORPORATIONS-MORTGAGES.— The  fact  that 
the  statutory  requirements  of  the  state  in  which  a  mortgage  Is 
executed  to  a  foreign  loan  association  have  not  been  complied  with 
when  the  stock  Is  subscribed  for  is  not  sufficient  to  destroy  the  lien 
under  the  mortgage.    (Iowa)  Spinney  v.  Miller,  351. 

7.  BUILDING  AND  LOAN  ASSOCIATIONS  —  PRESUMP- 
TION AS  TO  LAW  OF  ANOTHER  STATE.— If  the  law  as  to  the 
settlement  of  a  foreign  loan  association  with  its  borrowers  In  t^e 
state  of  its  domicile  is  not  shown,  it  must  be  presumed  to  be  the 
same  as  that  of  the  state  in  which  a  settlement  Is  asked.  (Iowa) 
Spinney  t«  Miller,  851* 

Bee  Mortgages,  «. 

0ABRIBB8. 
flee  BaOroads;  Railway  rnminlisisfl. 

OBRTIORARL 

flee  Jwisdlctloii,  IL 
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CHATTEL  MORTGAOB& 

1.  OHATTBL  MORTOAGE»--NOTIGB  OF.— If  a  Talld  chattel 
mortgage  Is  ezecated  in  one  state  upon  property  in  anoth^»  and, 
before  the  levy  thereon  by  an  attaching  creditor  In  the  latter 
state,  he  is  Inrformed  by  his  attorney  and  agent  that  a  bank  holds 
a  mortgage  on  all  of  the  attached  property,  this  Is  sufficient  no- 
tice to  pat  the  attaching  creditor  on  Inqnlry  as  to  the  existence 
of  the  mortgage.  (Iowa)  Aultman  &  Taylor  Machinery  Go.  v. 
Kennedy,  873. 

2.  OHATTBL  MORTGAGES— RBOORDING  IN  ANOTHER 
STATE.— A  chattel  mortgage  ezecated  and  recorded  in  one  state 
is  not  constmctlye  notice  to  purchasers  or  attaching  creditors  of 
property  covered  by  It,  bnt  situated  In  another  state  at  the  time 
the  mortgage  Is  executed.  (Iowa)  Aultman  &  Taylor  Machinery 
Co.  y.  Kennedy,  373. 

3.  CHATTEL  MORTGAGES-CONFLICT  OF  LAWS.— If  a 
▼alld  chattel  mortgage  Is  executed  and  recorded  In  one  state  on 
property  situated  In  another,  and  such  property  Is  attached  by  the 
mortgagor's  creditor  in  the  latter  state,  the  rights  of  the  mortgagee 
and  such  creditor  must  be  determined  by  the  law  of  the  state, 
where  the  property  is  situated.  (Iowa)  Aultman  &  Taylor  Machln-' 
ery  Co.  t.  Kennedy,  873. 

CITIZENS. 

8ee  Municipal  CJorporatlons,  28;  NatoraUiatloiL 

COLD  8T0RAGB. 

See  Warehousemen* 

COMMERCIAL  AGENCT. 
See  Mercantile  Agency. 

CONFESSION  OF  JUDGMBMTi 
See  Executions,  1,  2»  la 

CONFLICT  OF  LAWS. 

Bee  Building  and  Loan  Associations;  Chattel  Martgn^  S;  Con- 
tracts, 2;  Railroads*  2. 

C0N8TABLBS. 
See  Executions,  7. 

CONSTITUTIONAL  LAW. 

1.  TITLB  OF  ACT.— THE  FACT  THAT  THE  LEGI8LATXJRB 
CHOSE  A  TITLB  MUCH  MORE  COMPRBHBNSIYB  than  the 
matter  covered  by  the  body  of  the  act  does  not  render  the  act  nn- 
constitational  as  not  being  clearly  exinressed  In  Its  title.  (Neb.) 
State  T.  Heldenbrand,  748. 

2.  THE  TITLE,  "AN  ACJT  TO  PREVENT  THE  FRAUDU- 
LBNT  TRANSFER  OF  PERSONAL  PROPERTT,'*  FAIRLY  IN- 
DICATB8  the  scope  of  an  act  which  refers  solely  to  transfers  by 
mortgagors.    (Neb.)  State  ▼.  Heldenbrand*  748L 
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3.  STATUTES.— THE  TITLE,  "An  act  to  prohibit  the  practice 
of  blacklisting  and  the  coercion  and  Influencing  of  employes  bj 
their  employers,"  la  sufficient  to  support  a  statute  declaring  that 
no  company,  corporation,  or  partnership  shall  authorize,  permit,  or 
allow  any  of  its  or  their  agents,  nor  shall  any  of  its  or  their  agents 
blacklist  any  discharged  employ^,  or  by  word  or  writing  seek  to 
prevent,  hinder,  or  delay  such  discharged  employe  or  any  employ^ 
who  may  have  voluntarily  left  such  company's  or  person's  servioe 
from  obtaining  employment    (Minn.)  State  v.  Justus,  660. 

4.  CONSTITUTIONAL  LAW.— AN  ACT  TO  AMEND  a  section 
of  a  previous  act  which  contains  subjects  not  expressed  either  In 
the  title  of  the  amending  act  or  of  the  original  act  Is  unconstitu- 
tional.   (Ala.)  State  v.  Davis,  23. 

5.  CONSTITUTIONAL  LAW.— AN  ACT  TO  AMEND  A  LOCAL 
PROHIBITION  LAW  by  extending  the  limits  of  the  prohibition  is 
unconstitutional  in  so  far  as  it  provides  for  the  refunding  of  license 
money  in  a  part  of  the  territory  included  in  the  original  act,  since 
it  is  outside  of  the  subject  matter  embraced  In  its  titie.  (Ala.) 
State  V.  Davis,  23. 

6.  CONSTITUTIONAL  LAW.— AN  ACT,  THE  TITLE  TO 
WHICH  IS  TO  PROHIBIT  THE  SALE  of  certain  liquors,  but  the 
t>ody  of  which  also  relates  to  the  giving  away  and  disposing  of  such 
liquors,  is  unconstitutional  as  embracing  subjects  not  expressed  in 
its  titie.    (Ala.)  State  v.  Davis,  23. 

7.  CONSTITUTIONAL  LAW.— AN  ACT  WHOSE  TITLE  PRO- 
HIBITS  THE  SALE  OP  SPIRITUOUS,  VINOUS  OR  MALT 
LIQUORS,  but  the  body  of  which  also  dtels  with  intoxicating  bit- 
ters, other  beverages,  and  fruits  preserved  in  alcohol,  is  unconstitu- 
tional as  embracing  subjects  not  expressed  in  its  titie.  (Ala.) 
Btate  V.  Davis,  23. 

«.  IN  THE  ABSENCE  OP  CONSTITUTIONAL  RESTRICJ- 
TTION,  THE  WISDOM  and  expediency  of  a  law  is  solely  for  the 
determination  of  the  legislature.    (Neb.)  State  v.  Heldenbrand,  743. 

9.  CONSTITUTIONAL  LAW— ACT  VALID  IN  PART.— If  the 
elimination  of  unconstitutional  portions  of  an  act  will  leave  a  law 
complete  within  itself,  sensible,  capable  of  being  executed  and 
wholly  independent  of  that  which  is  rejected,  the  statute  will  stand 
and  be  enforced  as  to  its  valid  provisions.    (Ala.)  State  v.  Davis,  23. 

10.  CONSTITUTIONAL  LAW— STATUTES  VOID  IN  PART.— If 
any  part  of  an  act  is  valid,  the  whole  does  not  become  Invalid  be- 
cause a  portion  of  It  is  so  considered.    (Minn.)  State  v.  Justus,  660. 

11.  CONSTITUTIONAL  liAW.— AN  ACT  TO  PUNISH  PER- 
SONS WHO  BY  FRAUD  INDUCE  A  HOTEL-KEEPER  TO  FUR- 
NISH BOARD  or  lodging,  and  fail  or  refuse  to  pay  the  same,  is 
not  unconstitutional  as  conferring  special  privileges  on  hotel- 
keepers.    (Ala.)  Chauncey  v.  State,  17. 

12.  CONSTITUTIONAL  LAW— CLASSIFICATION  OF  COUN- 
TIES.—POPULATION,  IF  NOT  LIMITED  TO  THE  PRESENT, 
MAY  BE  A  BASIS  OP  CLASSIFICATION  of  counties  for  the  pur- 
pose of  legislation  if  germane  to  the  purpose  of  the  law;  otherwise 
not    (Minn.)  State  v.  Westfall,  671. 

13.  CONSTITUTIONAL  LAW— CLASSIFICATION  OP  COUN- 
TIES BY  POPULATION,  WHEN  VALID  AND  WHEN  INVALID. 
If  there  Is  no  natural  relation  or  connection  between  the  population 
of  counties  of  a  particular  class,  and  the  subject  matter  of  statutes 
BO  classifying  them  for  the  purposes  of  legislation,  courts  ought 
unhesitatingly  to  hold  them  unconstitutional.    On  the  other  hand, 
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courts  are  never  to  be  unmlndiful  of  the  fact  that  the  law-making 
power  Is  vested  In  the  legislature.  Therefore,  if  there  are  any 
facts  fairly  calling  for  the  exercise  of  legislative  discretion  in  the 
classification  of  particular  subdivisions  of  the  state  for  the  pur- 
poses of  legislation,  courts  cannot  review  such  discretion  and  de- 
clare statutes  making  such  classification  invalid,  simply  because 
they  differ  with  the  legislature  as  to  the  propriety  of  the  classifica- 
tion. It  is  only  when  the  classification  is  so  manifestly  arbitrary 
as  to  evince  a  legislative  puri)ose  to  evade  the  provisions  of  the 
constitution  that  the  courts  may  and  must  declare  the  classifica- 
tion unconstitutional.    (Minn.)   State  v.  Westfall,  571. 

14.  CONSTITUTIONAL  LAW— TORRENS  LAND  ACT,  WHEN 
NOT  VOID  AS  SPECIAL  LEGISLATION.— The  fact  that  the  stat- 
ute providing  for  the  Torrens  system  of  registering  land  titles  ap- 
plies only  to  counties  having  a  population  of  more  than  seventy-five 
thousand  inhabitants  does  not  make  it  void  as  forbidden  special 
legislation,  for  reasons  exist  supporting  this  classification  and  re- 
lieving it  from  the  charge  of  being  purely  arbitrary.  (Minn.)  State 
V.  Westfall,  571. 

15.  CONSTITUTIONAL  LAW.— THE  STATUTE  OP  MINNE- 
BOTA  ADOPTING  THE  TORRENS  SYSTEM  OP  REGISTERING 
LAND  TITLES  does  not  take  property  without  due  process  of  law, 
and  is  not  unconstitutional,  though  the  final  Judgment  rendered  in 
the  proceedings  authorized  thereby  is  conclusive  upon  all  persons. 
(Minn.)  State  v.  Westfall,  571. 

16.  CONSTITUTIONAL  LAW.— A  STATUTE,  IN  ATTEMPT- 
ING TO  CONFER  UPON  DISTRICT  COURTS  THE  POWER  TO 
APPOINT  EXAMINERS  OP  TITLES  in  the  exercise  of  their 
Jurisdiction  under  the  Torrens  land  act,  is  not  unconstitutional,  on 
the  ground  that  it  violates  the  article  of  the  constitution  vesting 
the  powers  of  government  in  three  distinct  departments.  Judicial 
power  includes  authority  to  appoint  all  necessary  subordinate  offi- 
cers and  assistants  e&sential  to  the  conduct  of  Judicial  business. 
(Minn.)  State  v.  Westfall,  571. 

17.  CONSTITUTIONAL  LAW.— A  STATUTE  IS  NOT  UNCON- 
STITUTIONAL BECAUSE  IT  CONFERS  JUDICIAL  POWERS  on 
registrars  of  titles,  when  it  declares  that  all  acts  performed  by 
them  shall  be  performed  under  rules  and  instructions  established 
and  given  by  the  district  courts.    (Minn.)  State  v.  Westfall,  571. 

18.  CONSTITUTIONAL  LAW-COUNTY  OFFICERS,  WHO 
ARE  NOT.— The  examiners  of  titles  appointed  by  the  courts  in 
the  exercise  of  their  Jurisdiction  under  the  Torrens  land  act  are 
not  county  ofilcers  who  must  be  elected  by  the  people  under  section 
4  of  article  11  of  the  constitution  of  Minnesota.  (Minn.)  State  v. 
Westfall,  571. 

19.  CONSTITUTIONAL  LAW  —  MUNICIPALITY.  —  WHERE 
THERE  IS  NO  LEGAL  OR  MORAL  OBLIGATION  on  the  part 
of  a  town  to  pay  public  money,  a  statute  authorizing  payment  is 
In  conflict  with  the  provision  of  the  constitution  which  forbids  the 
town  giving  money  to  or  in  aid  of  an  individual.  (N.  Y.)  Matter 
of  Mahon  v.  Board  of  Education,  810. 

20.  CONSTITUTIONAL  LAW.— THE  GRANT  OP  A  PENSION 
TO  SCHOOL  TEACHERS  who  are  not  in  service  at  the  time  the 
pension  system  is  adopted  or  in  force  is  a  mere  gratuity  and  un- 
constitutional. (N.  Y.)  Matter  of  Mahon  v.  Board  of  Education^ 
810. 

21.  CONSTITUTIONAL  LAW— PENSIONS.— UNDER  A  CON- 
STITUTIONAL PROVISION  prohibiting  the  legislature  or  ft  mu- 
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nicipallty  from  granting  any  extra  compensation  to  a  pnblic  oiBcert 
the  legislature  cannot  lawfully  appropriate  pnblic  money  of  a 
municipality  for  pensions  to  persons  who  had  been  employes  of 
the  city  at  a  time  when  no  pension  system  was  provided  by  law. 
<N.  Y.)  Matter  of  Mahon  ▼.  Board  of  Eklucation,  8ia 

22.  CONSTITUTIONAL  DAW.— PRIOR  TO  1875  THE  NEW 
YORK  LEGISLATURE  was  not  confined  in  its  appropriation  of 
public  moneys  to  cases  in  which  a  legal  demand  existed  against 
the  state,  but  it  could  recognise  claims  founded  on  equity,  Jnstlcet  or 
charity.    (N.  Y.)  Matter  of  Mahon  v.  Board  of  Education,  810. 

23.  CONSTITUTIONAL  LAW.— THE  WORD  "CITIZENS"  of 
a  municipality,  if  used  in  a  statute  in  its  popular  sense,  includes 
all  of  its  residents  and  inhabitants,  whether  they  are  technically 
citizens  or  not    (Fla.)  Middleton  ▼.  St  Augustine,  227. 

24.  CONSTITUTIONAL  LAW— MUNICIPAL  CORPORATIONS. 
Under  constitutional  sanction  the  legislature  has  power  to  authcM^ 
ize  a  municipal  corporation  to  erect  and  own  an  electric  light  plant 
for  supplying  light  to  its  inhabitants,  and  to  Issue  bonds  for  such 
purpose,  either  with  or  without  the  sanction  of  Its  IndlTidual  citi- 
zens or  taxpayers  as  expressed  in  an  election.  (Fla.)  Middleton  t. 
St  Augustine,  227. 

25.  CONSTITUTIONAL  LAW— CURATIVE  STATUTES.— The 
rule  in  respect  to  statutes  curing  defects  in  legal  proceedings, 
amounting  to  mere  irregularities,  not  extending  to  matters  of  Ju- 
risdiction, and  in  the  absence  of  constitutional  limitations,  is  that 
if  the  thing  wanting,  or  which  failed  to  be  done  and  which  con- 
stitutes the  defect  in  the  proceeding.  Is  something  the  necessfty 
for  which  the  legislature  might  have  dispensed  with  by  prior  stat- 
ute, the  legislature  has  power  to  dispense  with  it  by  subsequent 
statute,  and  if  the  irregularity  consists  in  doing  some  act  or  1b 
the  method  of  doing  it  which  the  legislature  might  have  made 
Immaterial  by  prior  law,  it  may  be  made  immaterial  by  a  subse* 
quent  law.    (Fla.)  Middleton  ▼.  St  Augustine,  227. 

26.  CONSTITUTIONAL  LAW  — CURATIVE  STATUTES.— If 
the  legislature  has  power  to  authorize  a  municipality  to  issne  bonds 
without  submission  of  the  question  of  an  election  to  its  taxpayers, 
it  has  power  by  subsequent  curative  act  to  declare  that  sach 
election  as  was  held  was  a  sufficient  predicate  tor  the  proper  Is- 
suance thereof,  even  though  such  election  was  iTregfalar  and  de- 
fective.   (Fla.)  Middleton  v.  St  Augustine,  227. 

27.  CONSTITUTIONAL  LAW— CURATIVE  ACTS.— The  force 
or  validity  of  a  curative  statute  enacted  subsequently  to  the  in- 
stitution of  a  suit  based  upon  defects  and  irregularities  intended 
to  be  cured  by  such  statute,  but  prior  to  the  Judgment  In  such 
action,  are  not  affected  by  such  suit.  (Fla.)  Middleton  t.  St  Angus- 
tine,  227. 

28.  CONSTITUTIONAL  LAW.— CURATIVE  STATUTE  UN- 
DERTAKING to  HEAL  JURISDICTIONAL  DEFECTS  and 
thereby  to  take  away  vested  rights  are  unconstitutionaL  (Minn.) 
McCord  V.  Sullivan,  561. 

29.  CONSTITUTIONAL  LAW.— A  STATUTE  APPLICABUfl 
TO  ALL  MEMBERS  OF  A  CLASS  is  not  invalid  because  limited 
to  that  class,  where  the  acts  declared  unlawfal  are  peculiar  to  It 
(Minn.)  State  v.  Justus,  550. 

80.  CONSTITUTIONAL  LAW.— A  STATUTE  PROHIBITING 
BLACKLISTING  of  discharged  employes,  w  employite  who  have 
voluntarily  left  the  service  of  their  employers,  and  tlie  aeehJng  Ivy 
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employers  to  prevent  the  obtaining  of  employment  from  others, 
must  be  construed  as  applying  only  to  employes  who  have  not  been 
discharged  for  cause,  or  who  have  left  their  employment  while  in 
good  standing,  and  is  therefore  constitutional.  (Minn.)  State  v. 
Justus,  660. 

31.  CONSTITUTIONAIi  LAW— RAIT^ROADS— COMPELLING 
TO  CONSTRUCT  SWITCHES,  SIDETRACKS,  ETC.— It  is  a  con- 
stltutional  exercise  of  the  police  power,  in  proper  cases,  to  compel 
railroad  companies  whose  roads  cross  or  meet  each  other  to  con- 
struct switches,  sidetracks,  and  connections,  to  enable  them  to 
transport  cars  to  and  from  each  other's  lines.  Such  exercise  of  the 
police  power  does  not  constitute  a  taking  of  property  without  just 
compensation.    (Fla.)  Atlantic  etc.  Ry.  Co.  v.  State,  283. 

32.  CONSTITUTIONAL  LAW.  —  CONSTITUTIONAL  PRO- 
VISIONS  ARE  SELF-EXECUTING  when  they  can  be  given  rea- 
sonable  effect  without  the  aid  of  legislation,  unless  a  contrary  in- 
tent is  shown.  The  legislature  cannot  provide  for  the  mode  of  exe- 
cuting such  constitutional  laws.    (Cal.)  Winchester  v.  Howard,  153. 

33.  CONSTITUTIONAL  LAW.— A  state  constitutional  provision 
imposing  liability  on  the  directors  or  trustees  of  corporations  for 
all  money  embezzled  or  misappropriated  by  them  during  their 
term  of  office  is  valid,  and  not  in  conflict  with  the  constitution  of 
the  United  States  as  taking  their  property  without  due  process 
of  law,  or  as  denying  them  the  equal  protection  of  the  laws.  (Cal.) 
Winchester  v.  Howard,  153. 

84.  CONSTITUTIONAL  LAW  —  SBLP-BXECUTING  PROVI- 
SIONS—LIABILITY OP  DIRECTORS— REMEDY.— The  provision 
of  section  3  of  article  12  of  the  California  constitution,  regulating 
the  liability  of  directors  or  trustees  of  corporations  and  Joint  stock 
associations,  for  money  embezzled  or  misappropriated  by  them  dur- 
ing their  terms  of  office  is  self -executing.  The  proper  remedy  for 
the  enforcement  of  such  provision  is  by  bill  in  equity.  In  which 
all  of  the  corporation  creditors  are  entitled  to  representation  and 
to  share  equally  in  preference  to  the  stockholders.  Although  the 
stockholders  may  recover  also,  the  equity  of  the  other  corporation 
creditors  is  superior  to  theirs.    (Cal.)  Winchester  v.  Howard,  163. 

36.  CONSTITUTIONAL  LAW— CRIMES— ORAL  EVIDENCE.— 
At  the  time  the  constitution  was  adopted,  a  person  accused  of  crime 
had  no  inherent  right  in  all  instances  to  establish  his  defense  by 
oral  evidence.    (Neo.)  State  v.  Heldenbrand,  743. 

36.  CONSTITUTIONAL  LAW— ORAL  EVIDENCE.— The  term 
''due  process  of  law"  does  not  imply  an  inherent  right  on  the  part 
of  litigants  to  offer  oral  evidence  In  support  of  their  causes  of 
action  or  defenses.    (Neb.)  State  t.  Heldenbrand,  743. 

37.  CONSTITUTIONAL  LAW.— A  PERSON  HAS  NO  PROP- 
ERTY  or  vested  interest  In  any  rule  of  the  common  law.  (Neb.) 
State  V.  Heldenbrand,  748. 

88.  THE  LEGISLATURE  HAS  AMPLE  POWER  TO  CHANGE 
RULES  OF  EVIDENCE.    (Neb.)  State  v.  Heldenbrand,  743. 

89.  PUBLIC  POLICY. — In  the  absence  of  constitutional  inhibi- 
tion, the  legislature  may  make  any  act  a  crime,  whether  moral 
turpitude  is  involved  in  such  act  or  not.  (Neb.)  State  t«  Helden* 
brand,  748. 

40.  A  PERSON  HAS  NO  VESTED  RIGHT  IN  ANY  PARTICHJ- 
LAR  REMEDY.    (Neb.)  State  v.  Heldenbrand,  748. 

41.  CONSTITUTIONAL  LAW.-LBGISLATION  WHICH  IM- 
PAIRS THE  VALUE  OF  A  VESTED  ESTATE  18  UNCONSTITU- 
TIONAL.    (N.  Y.)  Matter  of  Pell,  791. 
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See  Eminent  Domain;  Game  Laws;  Iniinrance,  2;  Interstate  CkHB- 
merce;  Mechanics'  Liens,  4;  Railway  Commission;  Taxation. 

CONTEMPT. 
Bee  Judgments,  6. 

CONTRACTS. 

1.  A  SUNDAY  CONTRACT  CANNOT  BE  RATIFIED.  (Mich.) 
Acme  Electrical  etc.  Co.  v.  Van  Derbeck,  476. 

2.  CONTRACTS-CONFLICT  OF  LAWS— TELEGRAPH  COM- 
PANIES.— The  validity  of  a  contract  made  in  one  state  for  the 
transmission  and  delivery  of  a  cipher  telegram  in  another  must 
be  determined  by  the  statute  of  the  state  where  made,  as  construed 
by  its  supreme  court,  although  such  construction  is  in  conflict  with 
the  common  law  and  with  the  law  of  the  state  wherein  the  action 
is  brought.    (Miss.)  Shaw  v.  Postal  Tel.  and  Cable  Co.,  666. 

3.  WHERE  THE  OWNERSHIP  OF  A  CONTRACT  IS  JOINT, 
AND  ITS  ENFORCEMENT  IS  SOUGHT  JOINTLY,  all  compUin- 
ants  must  be  entitled  to  relief  or  none  can  have  it  (Ala.)  Davis 
T.  WUliams,  55. 

See  Fraud. 

CORPORATIONS. 

L  CORPORATIONS-LIABILITY  FOR  SERVICES  RBCHBIVED. 
A  promise  to  pay  the  reasonable  value  of  services  rendered  and 
accepted  may  be  implied  against  corporations  as  against  individuals 
in  the  same  circumstances.  (Mo.)  Taussig  v.  St  Louis  etc  R.  B. 
Co.,   674. 

2.  CORPORATIONS— COMPENSATION  TO  DIREOTORS.-The 
directors  of  a  corporation  cannot  recover  compensation  for  their 
services  rendered  in  the  line  of  their  duty  as  such,  whether  as 
directors,  officers,  members  of  committees,  or  otherwise,  unless  com- 
pensation for  such  services  is  provided  for  in  its  charter,  or  au- 
thorized by  a  by-law  or  resolution  adopted  before  the  services 
were  rendered.    (Mo.)  Taussig  v.  St  Louis  etc.  R,  R.  Co.,  674. 

3.  CORPORATIONS— COMPENSATION  TO  DIRECTORS.— A 
person  who  is  a  director  or  other  officer  in  a  corporation  may  re- 
cover the  reasonable  value  of  necessary  services  rendered  the  cor- 
poration, entirely  outside  the  line  of  his  duties  as  such  officer,  per- 
formed at  the  instance  of  its  officers,  upon  an  implied  promise 
to  pay  for  such  services,  when  they  are  rendered  under  such  cir- 
cumstances as  to  raise  a  fair  presumption  that  it  was  intended 
and  understood,  or  should  have  been,  that  they  were  to  be  paid 
for.    (Mo.)  Taussig  v.  St.  Louis  etc.  R.  R.  Co.,  674. 

4.  CORPORATIONS— COMPENSATION  TO  INCORPORATOR 
AS  ATTORNEY.— If  persons  about  to  form  a  corporation  authorize 
acts  to  be  done  in  furtherance  of  their  object  by  one  of  their  num- 
ber, who  is  an  attorney,  with  the  understanding  that  he  shall  be 
compensated,  and  such  acts  are  necessary  to  the  (Mrganlzation  and 
its  objects  and  are  accepted  by  the  corporation  and  the  benefits 
enjoyed,  they  must  bo  compensated.  (Mo.)  Taussig  v.  St  liouis 
etc.  R.  R.  Co.,  674. 

5.  CORPORATIONS-COMPENSATION  OF  OFFICER  AS  AT- 
TORNEY.— ^An  attorney  who  is  also  director,  secretary^  and  treas- 
orer  of  a  corporation  may  recover  the  value  of  his  q»edal  penooal 
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eervlces  rendered  It  strictly  In  the  line  of  his  profession  and  en- 
tirely outside  the  scope  of  any  of  his  official  duties,  if  such  services 
were  rendered  under  such  circumstances  as  to  raise  a  fair  pre- 
sumption that  the  parties  intended  and  understood  they  were  to  be 
paid  for,  or  ought  to  have  so  Intended  and  understood.  (Mo.) 
Taussig  V.  St.  Louis  etc.  R.  R.  Co.,  674. 

6.  CORPORATIONS  —  CONSOLIDATION  —  LIABILITIES  — 
REMEDY.— If  a  consolidation  of  corporations  has  taken  place,  the 
new  corporation  is  liable  for  the  debts  of  the  old  ones  to  the  extent 
of  the  property  received  from  them,  and  the  creditor's  remedy 
may  be  pursued  either  at  law  or  In  equity.  (Miss.)  Morrison  v« 
American  Snuff  Co.,  598. 

7.  CORPORATIONS-CONSOLIDATION.— In  case  of  consoli- 
dation of  corporations  no  constituent  corporation  can  give  away  its 
assets  to  the  prejudice  of  its  creditors.  (Miss.)  Morrison  t. 
American  Snuff  Co.,  598. 

8.  CORPORATIONS  —  CONSOLIDATION  —  LIABILITIES  - 
TRUST  FUNDS.— A  corporation  created  by  the  consolidation  of 
several  corporations  holds  the  property  received  from  the  absorbed 
corporations  with  notice  of,  and  subject  to,  any  trusts  attaching 
to  it  in  favor  of  creditors  of  the  absorbed  corporations,  and  it  is 
not  a  bona  fide  purchaser.  (Miss.)  Morrison  v.  American  Snuff  Co., 
69a 

9.  CORPORATIONS  —  CONSOLIDATION.  —  JUDGMENTS 
against  a  corporation  created  by  a  consolidation  of  corporations  on 
claims  against  one  of  the  origrinal  corporations  may  be  enforced  by 
levy  of  execution  upon  the  properly  of  the  latter,  notwithstanding 
its  dissolution.    (Miss.)   Morrison  v.  American  Snuff  Ck>.>  508. 

10.  CORPORATIONS— CONSOLIDATION— ATTAOHMBNT.—A 
creditor  of  a  corporation  which  has  been  consolidated  Into  a  new 
corporation  may  attach  the  new  corporation  and  garnish  a  debt 
due  to  the  old  one.    (Miss.)  Morrison  v.  American  Snuff  Co.,  696. 

11.  (X)BPORATIONS— TRANSFERS  BETWEEN— LIABILITY 
OF  TRANSFEREE.— If  one  corporation  transfers  Its  property  to 
another  and  discontinues  business,  and  the  transfer  is  such  that 
it  does  not  constitute  a  bona  fide  purchase,  the  liabilities  of  the 
discontinued  corporation  are  enforceable  In  equity  against  the  cor- 
poration to  which  its  property  is  transferred,  and  equity  is  not 
deprived  of  Jurisdiction  by  the  fact  that  the  proceedings  incidentally 
involve  the  ascertainment  of  unliquidated  damages.  (Miss.)  Vlcks- 
burg  etc.  Tel.  Co.  v.  Citizens*  Telephone  Co.,  666. 

12.  CORPORATIONS -CONSOLIDATION  —  MERGER.— There 
can  be  no  consolidation  of  corporations  except  when  all  of  the  con- 
stituent companies  cease  to  exist  as  separate  corporations  and  a 
new  corporation  comes  Into  existence,  and  a  merger  of  corporations 
is  not  the  equivalent  of  a  consolidation"  and  exists  only  when  one 
of  the  corporations  remains  in  being,  absorbing  in  itself  all  of  the 
constituent  corporations.  (Miss.)  Vlcksburg  etc.  Tel.  Co.  v.  Citl- 
sens'  Telephone  Co.,  656. 

13.  CORPORATIONS— TRANSFERS  BETWEEN- LIABILITY 
TO  CREDITORS.— The  fact  that  a  corporation  transfers  its  prop- 
erty to  another  and  discontinues  business  does  not  constitute  either 
a  merger  or  consolidation  of  corporations,  but  its  contract  creditors 
may  in  equity  subject  the  transferred  property  to  theUr  demands. 
(Miss.)  Vlcksburg  etc.  Tel.  Co.  v.  Citizens'  Telephone  Co.,  656. 

14.  CORPORATION— ULTRA  VIRES  PURCHASE  OF  DAM- 
AGE CLAIM.— Where  a  corporation,  organised  to  buy,  sell,  and 
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improve  real  estate,  purchases  dty  lots  damaged  by  pnbUc  Improre- 
ments,  Its  subsequent  taking  of  an  assignment  from  the  grantor 
of  his  claim  against  the  city  for  damages  is  oltra  Yires.  (Colo.) 
City  of  Pueblo  v.  Sbutt  Investment  Co.,  221. 

15.  CORPORATION  —  LIABILITY  OP  STOCKHOLDERS  — 
RIGHT  TO  SET  OFF  INDEBTEDNESS  DUB  FROM  THE  COR- 
PORATION.— If  a  stockholder  is  liable  for  the  debts  of  the  corpo- 
ration to  tiie  amount  of  his  shares  therein,  he  Is  entitled,  in  an 
action  against  him  by  a  creditor  of  the  corporation,  to  set  oflT  against 
his  liability  the  amount  of  any  liability  existing  ia  his  favor  against 
the  cM*poratlon.    (Md.)  CahiU  v.  Original  Big  Gun  etc.  Assn.,  434. 

16.  CORPORATIONS— INSOLVENCY— DEFENSES  AGAINST 
RECEIVER.— After  the  appointment  of  a  receiver  for  an  insolvent 
corporation,  the  same  defenses  are  open  to  debtors,  as  against  him, 
that  would  have  been  available  against  the  corporation.  (Iowa) 
Spinney  v.  Miller,  851. 

17.  CORPORATIONS.— DIRECTORS  AND  OFFICERS  IN  COR- 
PORATIONS ARE  LIABLE  for  loss  resulting  from  misappropria- 
tion of  trust  property  made  by  them  or  with  their  consent.  (GaL) 
Winchester  v.  Howard,  153. 

18.  CORPORATIONS— LIABILITY  OF  DIRECTORS.— Corpo- 
ration  directors  are  trustees  for  the  stockholders  and  indirectly 
for  the  creditors,  and  are  responsible  as  such  f<^  the  management 
of  the  property  and  affairs  of  the  coiporatlon.  If  directors  will- 
fully use  the  trust  property  for  an  unauthorized  purpose,  and  loss 
ensues,  they  must  make  good  the  loss,  although  they  in  good  faith 
sought  to  promote  the  Interests  of  their  beneficiary,  and  were  not 
seeking  an  advantage  for  themselves.  (Cal.)  Winchester  v.  How- 
ard, 153. 

19.  CORPORATIONS— LIABIMTY  OF  DIRECTORS.— A_  de- 
positor  In  a  bank  who  becomes  such  after  a  mlsappropriatloii  of 
its  funds  by  its  directors  may  recover  upon  the  liability  imposed 
by  the  constitution  upon  auch  directors.  (Cal.)  Winchestw  v.  How- 
ard, 153. 

20.  CORPORATIONS.— THE  LIABILITY  OF  DIRECTORS  ill 
corporations  does  not  extend  to  damages  resulting  from  mere  neg- 
ligence, not  resulting  in  some  misappropriation,  nor  to  loss  through 
bad  management,  or  incompetency  or  mistake,  but  if  they  know- 
ingly appropriate  funds  intrusted  to  them  for  unlawful  and  unau- 
thorized purposes,  and  loss  ensues  to  the  cori>oration,  they  are  lia- 
ble therefor.    (Cal.)  Winchester  v.  Howard,  153. 

21.  CORPORATIONS  —  LIABILITY  OF  DIRECTORS  —  AO- 
COUNTING. — ^A  specific  demand  for  an  accounting  is  not  required 
in  an  action  against  the  directors  of  a  corporatioii  to  recover 
on  their  constitutional  liability  for  a  misappropriation  of  funds. 
Though  such  action  implies  an  accounting,  it  is  not  primarily 
brought  for  that  purpose.    (Cal.)  Winchester  v.  Howard,  158. 

22.  CORPORATIONS  —  LIABILITY  OF  DIRECTORS.— CON- 
SENT  OF  STOOKHOLDERS  to  misappropriation  of  the  funds  of 
a  corporation  by  its  directors  does  not  bar  the  right  of  its  cred- 
itors to  enforce  the  liability  imposed  by  the  conttitation  against 
such  directors.    ((3al.)  Winchester  v.  Howard,  168. 

23.  CORPORATI0NS.-0LAIM8  OF  A  ORBDITOB  MBHD 
NOT  BE  REDUCED  TO  JUDGMENT  bef<Nre  he  can  begin  an  ac- 
tion against  the  directors  of  the  corporation  to  recover  on  tlieir 
constitutional  liability  tw  a  misappropriation  of  its  funds.  (Cal.> 
Winchester  v.  Howard,  158. 


Index.  1005 

24.  CORPORATIONS— LABILITY  OP  DIRBCTTORS— ACTION 
BY  ABSIGNBB  OF  ORBDITOR.— The  directors  in  a  bank  are 
liable  to  an  action  on  behalf  of  the  depositors  or  their  assignee 
In  the  Interest  of  all  the  creditors  for  loss  caused  by  misappro- 
priation of  money  taken  from  the  bank  and  applied  to  nnauthor- 
ised  purposes  in  the  interest  of  such  directors,  or  some  of  them* 
(Cal.)  Winchester  v.  Howard,  153. 

25.  CORPORATIONS— ACTIONS  AGAINST  DIRECTORS  — 
PARTIES. — ^Any  creditor  of  a  corporation  may  institute  proceed- 
ings against  its  directors  to  recover  on  their  constitutional  liability 
for  a  misappropriation  of  its  funds.  If  the  necessary  or  proper 
parties  are  not  brought  in,  and  that  fact  is  made  to  appear,  the 
court  may  order  them  to  be  brought  In,  but  the  right  of  the  in- 
dividual  creditor  does  not  depend  upon  others.  (Cal.)  Winchester 
T.  Howard,  168. 

26.  CORPORATIONS  —  ASSIGNMENT  OP  STOCK  —  RESULT- 
ING TRUST.— If  corporate  stock  is  assigned  to  one  person,  a  trust 
therein  results  in  favor  of  another  person  who  advances  the  con- 
sideration for  the  transfer  In  whole  or  In  part  (Tenn.)  McCiung  v. 
Colwell,  961. 

27.  PLEDGE  OP  STOCK— RIGHTS  OP  PLEDGEE.— A  pledgee 
of  corporate  stock  may  appoint  the  pledgor.  In  whose  name  the  stock 
stands  on  the  books  of  the  corporation,  his  agent  to  sell  or  other- 
wise dispose  of  it  for  the  benefit  of  the  pledgee.  (Tenn.)  Mo- 
Clung  V.  Olwell,  961. 

28.  PLEDGE  OP  STOCK— TRANSPER  OF  TITLE.— The  trans- 
fer and  assignment  of  stock  in  a  coiporation,  either  by  absolute 
sale  or  by  way  of  pledge  as  security  for  a  debt,  passes  to  the  vendee 
or  pledgee  the  title  thereto.    (Tenn.)  McCIung  v.  Colwell,  961. 

29.  PLEDGE  OP  STOCK  —  ATTACHMENT.— Corporate  stock 
which  the  pledgor  has,  as  agent  for  the  pledgee^  taken  in  exchange 
for  other  pledged  stock,  under  an  agreementt  that  it  shall  stand 
in  the  place  of  the  stock  first  pledged,  cannot  be  reached  by  the 
pledgor  creditors  by  attachment,  even  though  such  stock  has  not 
been  delivered  to  the  pledgee,  and  stands  in  the  name  of  the  pledgor 
on  the  books  of  the  corporation.    (Tenn.)  McClung  v.  Colwell,  961. 

30.  PLEDGE  OP  STOCK— TRANSFER  ON  CORPORATION 
BOOKS.— A  pledgee  of  corporate  stock  assigned  and  delivered  to 
him  as  collateral  security  may  be  held  by  him  againat  the  pledgor 
and  the  latter's  creditors,  without  a  transfer  of  the  stock  on  the 
books  of  the  corporation.    (Tenn.)  McClung  v.  Olwell,  961. 

See  Acknowledgments;  Building  and  Loan  Associations;  Gonstitih 

tlonal  Law,  82-34;  Electric  Companies. 

COUNTIES. 
8ee  Constitatlonal  Law,  12,  13;  Injunctions,  1,  X 

CRIMINAL  LAW. 

1.  THE  INTENT  TO  VIOLATE  A  LAW  IS  PRESENT,  when  a 
person  oommlts  an  act  prohibited  by  statute.  (Nelk)  State  t* 
Heldenbrand,  748. 

2.  CRIMINAL  LAW— PRAUD  OR  GUILTT  KNOWLEDGE, 
WHEN  NOT  NBCfESSABT  TO  CONSTITUTE  A  CRIME.— An  act 
need  not  be  alleged  Itf  an  indictment  to  have  been  fraudulently  or 
knowingly  done  if  the  statute  making  it  criminal  does  not  provide 
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that  frand  or  srnilty  knowledge  sball  be  aif  dement  of  tbe  crime 
Hence  If  a  statute  makes  it  criminal  for  a  person  to  sell,  or  offer 
for  sale,  oleomargarine  to  one  who  asks  for  batter,  an  Indictment 
for  selling  need  not  state  that  the  sale  was  fraudulently  made^  or 
that  the  seller  knew  that  the  article  was  not  butter.  (Md.)  Fox  ▼. 
State,  419. 

3.  CRIMINAIi  LAW.— IN  ORDER  TO  CONVICTr  A  PERSON 
OP  FRAUDULENTLY  OBTAINING  HOARD  OR  LODGING,  the 
misrepresentations  must  have  been  made  before  the  board  or  lodg- 
ing was  furnished,  and  must  have  been  relied  upon  by  the  hotel- 
keeper  and  have  induced  him  to  furnish  the  board  or  lodging. 
(Ala.)  Ghauncey  t.  State,  17. 

4.  CRIMINAL  LAW.— VERDICTS  in  criminal  cases  should  be 
certain,  and  import  a  definite  meaning,  free  from  any  ambiguity; 
but  any  words  which  convey,  beyond  reasonable  doubt,  tbm 
meaning  and  intention  of  the  jury  are  sufficient,  and  all  fair  in- 
tendments must  be  made  in  support  of  the  verdict  If  the  inten- 
tion is  clearly  manifested,  bad  spelling  or  faulty  grammar  does  not 
vitiate  the  verdict.  That  "We,  the  Jury,  find  the  defendant  guilty^ 
Is  a  good  verdict    (Fla.)  Hlgginbotham  v.  State,  237. 

See  Constitutional  Law,  35-39;  Escape;  False  Pretenses;  Ii^mi^ 

tlona»  8;  Kleptomania. 

CURATIVE  LAWS. 
Bee  Constitutional  Law,  25-28;  Taxatioii»  VX 

CUSTODY  OF  LAW, 
See  BxecutionBy  8-7. 

DAMAGES. 

1.  NEGLIGENCE  —  PUNITIVE  DAMAGES  —  PLBADINQ.— A 
complaint  alleging  that  defendant  "wantonly,  carelessly,  recklessly, 
and  negligently"  omitted  to  do  acts  Imposed  upon  it  by  a  city  ordi- 
nance, justifies  an  award  of  punitive  damages.  (8.  O.)  Brasington 
V.  South  Bound  R.  R.  Co.,  905. 

2.  NEGLIGENCE.  —  PUNITIVE  DAMAGES  may  be  given 
when  the  jury  is  satisfied  from  a  preponderance  of  the  evidence  that 
the  negligence  was  committed  in  recklessness  or  .wanton  disregard 
of  the  rights  of  others.  (S.  C.)  Brasington  t.  South  Bound  B.  R. 
Co.,  905. 

3.  NEGLIGENCE  —  DAMAGES.^  In  awarding  actual  damages 
for  negligence,  the  Injured  party  is  entitled  to  recover  compensation 
for  pain  suffered  In  the  past,  and  such  as  in  the  ordinary  coarse  of 
nature  he  would  suffer  in  the  future,  together  with  such  expendi- 
tures and  pecuniary  losses  as  he  has  sustained  to  the  time  of  trial, 
but  no  recovery  may  be  had  for  expenditures  which  he  may  be  re- 
quired to  make  in  the  future.  (S.  C.)  Brasington  ▼•  Soatli  Bouod 
B.  R.  Co.,  906. 

See  Privacy,  Bight  of;  Railroads,  13;  Telegraph  OwnpsniM, 

DECEIT. 
See  Fraud* 
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DBBDB* 

1.  DBBDS— UNDUB  INFLUBNGB  AND  MBNTAL  OAPAGITY. 
If  the  court,  slttlDg  as  a  Jury,  finds  on  substantial  evidence  that  a 
deed  is  not  the  result  ot  undue  Influence  or  mental  incapacity,  the 
finding  cannot  be  reviewed  on  appeal.  (Mo.)  Murphy  v.  Gabbert^ 
783. 

2.  DBBDS— TESTAMENTARY  RECITALS.— A  recital  that  'the 
intention  of  this  instrument  in  writing  is  such  that"  the  grantor 
'^linquishes  her  entire  right  at  her  death,  then  this  deed  is  to 
come  immediately  into  effect,  but  not  till  then,"  is  testamentary  in 
character  and  renders  the  instrument  inoperative  as  a  deed.  (Mo.) 
Murphy  v.  Gabbert,  738. 

8.  DBBDS— TESTAMENTARY  IN  CHARACTER.— An  instru- 
ment in  writing,  to  be  good  as  a  deed,  must  pass  a  present  interest 
in  property,  and,  if  it  takes  effect  and  becomes  operative  alone 
ui>on  the  death  of  the  grantor,  it  is  testamentary  in  charactar  and 
insufflcient  as  a  deed.    (Mo.)  Murphy  v.  Gabbert,  738. 

See  Husband  and  Wife,  2,  8. 

DEFAULT  JUDGMENT. 
See  Judgments,   8» 

DEMURRER. 
Bee  Pleading  and  Practice. 

DBPOSITIONS. 
See  Evidence. 

DESERT  LAND. 
See  Public  Lands. 

DIRECTING  VBRDIOT. 
See  Appeal  and  Error,  8;  TtiaL 

DIVORCE. 
See  Marriage  and  Divoree. 

DOMICILE. 

1    boMICILB  IS  HABITATION  FIXED  IN  ANT  PLACE  with 

an  intention  of  always  remaiiiing  or  returning  there,  while  residence 
is  the  coming  of  a  person  into  a  place  with  Intention  to  establifah  his 
domicile  there.    (Tenn.)  Hascall  v.  Hafford,  952. 

2.  DOMICILE— RESIDENT. — In  order  to  be  a  resident  of  a  place, 
the  person  must  have  acquired  a  domicile  there;  and  to  constitute 
domicile  there  must  be  a  residence  and  an  intention  of  the  person  to 
make  the  place  where  he  resides  his  home.  (Tenn.)  Hascall  t. 
Hafford,  062. 

8.  DOMICILB— HUSBAND  AND  WIFE.— A  wife^e  domicile  la 
determined  by  that  of  her  husband,  no  matter  where  she  aetoaUi 
(^enn.)  Hascall  v.  HafTord,  952. 

See  Homestead* 
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DRAINAOB. 
Bee  Waters  and  Watercouneft 

DRUGGISTS. 

DRUGGISTS  —  LIABILITY  FOR  NBGUGBNGB  OF 
CLERK.— A  druggist  is  liable  for  the  negligence  of  his  derk  In 
pntting  up  a  prescription,  although  the  derk  is  a  competent  phar- 
macist, and  registered  as  such,  as  required  by  statute.  (Iowa) 
Burgess  t.  Sims  Drug  Co.,  359. 

ELECTRIC  COMPANIES. 

1.  ELECTRIC  LIGHT  COMPANIES  —  DISCRIMINATION. - 
A  company  organized  to  i^umish  electric  light,  heat,  and  power 
does  a  business  affected  with  a  public  interest,  and,  while  not 
Dound  to  treat  all  of  its  customers  with  absolute  equality,  it  must 
treat  each  one  fairly  and  without  unjust  discrimination.  (lU.) 
Snell  V.  Clinton  Electric  Light  etc.  Co.,  341. 

2.  ELECTRIC  LIGHT  COMPANIES  —  DISCRIMINATION. - 
The  refusal  of  an  electric  light  company  to  furnish  house  light  to 
a  customer  unless  he  pays  for  the  cost  of  a  ''transformer"  is  an 
unjust  discrimlnatioiir,  when  the  company  furnishes  "transformers" 
free  to  all  other  customers,  and  it  makes  no  difference  whether  the 
house  is  wired  by  the  company,  or  by  some  thhrd  person.  (DL) 
Snell  Y.  Clinton  Electric  Light  etc.  Co.,  34L 

EMINENT    DOMAIN. 

1.  CONSTITUTIONAL  LAW.— PRIVATE  PROPERTY  CAN- 
NOT BE  TAKEN  FOR  A  PUBLIC  USE,  either  directly  or  In- 
directly, without  compensation,  though  there  is  no  clause  in  the 
constitution  of  the  state  expressly  forbidding  it.  Such  taking  is 
prohibited  by  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.    (N.  C.)  Phillips  y.  Postal  Tel-  Cable  Co.,  868. 

2.  EMINENT  DOMAIN— PROCEEDINGS  IN,  WHEN  NOT 
EXCLUSIVE.— A  land  owner  may  maintain  an  equitable  action  to 
recover  compensation  for  property  taken  for,  and  used  by,  a  tele- 
graph corporation,  and  is  not  restricted  to  the  condemnation  pro- 
ceedings provided  by  the  code  of  North  Carolina,  where  such  cor- 
poration does  not  make  him  a  party  to  such  proceeding.  (N.  C.) 
Phillips  V.  Postal  Tel.  Cable  Co.,  86a 

3.  EMINENT  DOMAIN— WHO  NOT  AFFECTED  BY  PRO- 
CEEDINGS IN.— Proceedings  to  which  a  land  owner  is  not  a  party 
do  not  bind  him,  nor  preclude  him  from  seeking  compensation  for 
the  use  of  his  property  by  a  telegraph  corporation  for  the  purpose 
of  constructing  and  maintaining  its  line.  (N.  C.)  Phillips  v.  Postal 
Tel.  Cable  Co.,  868. 

4.  EMINENT  DOMAIN.— THE  GRANT  BY  CONGRESS  OP  A 
RIGHT  OF  WAY  FOR  A  TELEGRAPH  LINE  does  not  relieve  the 
donee  of  the  duty  of  making  compensation  for  private  property  en- 
tered upon  and  used  by  it  for  such  line.  (N.  C.)  Phillips  v.  Poatal 
Tel.  Cable  Co.,  868. 

6.  EMINENT  DOBIAIN  —  ASSESSMENT  OF  PERMANENT 
DAMAGES.— If  a  telegraph  corporation,  without  first  obtaining  the 
right  to  do  so,  enters  upon  the  lands  of  a  private  propriety  and 
constructs  and  maintains  its  line  thereon,  he  or  his  successor  la 
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Interest  max  maintain  an  equitable  action  against  it  for  the 
assessment  of  permanent  damages.  (N.  0.)  Phillips  ▼.  Postal  Tel. 
Cable  Co.,  868. 

6.  EMINENT  DOMAIN— RIGHT  OF  VENDEE  OP  LANDS  TO 
RECOVER  COMPENSATION.— If  a  telegraph  corporation  enters 
upon  land  and  constructs  and  subsequently  maintains  its  line,  the 
yendee  of  the  land,  after  such  entry  and  construction,  may  main- 
tain an  action  to  recover  compensation  for  its  continued  use. 
(N.  C.)  Phillips  ▼.  Postal  Tel.  Cable  Co.,  868. 

7.  EMINENT  DOMAIN.— AN  ADDITIONAL  SERVITUDE  IS 
IMPOSED  by  the  construction  and  maintenance  on  the  right  of 
way  of  a  railroad  of  a  telegraph  line  in  no  way  connected  with 
such  road,  and  the  owner  of  the  land  over  which  the  right  of  way 
extends  is  entitled  to  additional  compensation  from  the  telegraph 
con;>oratlon.    (N.  0.)  Phillips  v.  Postal  Tel.  Cable  Co.,  868. 

8.  IN  EMINENT  DOMAIN  PROCEEDINGS,  THE  WORD 
''OWNER''  includes  any  person  having  an  interest  in  the  land. 
(Neb.)  Leigh  v.  Green,  751. 

6.  CONSTITUTIONAL  LAW  — EMINENT  DOMAIN  — ES- 
TOPPEL.—A  railroad  company  seeking  to  exercise  its  statutory 
right  of  eminent  domain  is  estopped  to  insist  on  the  unconstitu- 
tionality of  that  part  of  the  statute  requiring  it  to  pay  an  attor- 
ney's fee  as  a  condition  to  the  exercise  of  the  right.  (Iowa)  Gano 
V.  Minneapolis  etc.  R.  R.  0>.,  893. 

10.  CONSTITUTIONAL  LAW— EMINENT  DOMAIN— ATTOR- 
NEYS' FEES. — A  statute  requiring  a  railroad  company  seeking  to 
condemn  land  for  a  right  of  way  to  pay  the  land  owner  an  attor^ 
ney's  fee  in  the  condemnatlotf  proceedings  is  not  unconstitutional, 
as  a  discrimination  against  the  company,  or  as  class  legislation,  nor 
as  a  denial  of  the  equal  protection  of  the  law,  or  as  conferring  an 
Illegal  special  privilege  on  the  land  owner.  (Iowa)  Gano  v.  Minne- 
apolis etc.  R.  R.  Co.,  393. 

EQUITY  JURISDICTION. 

1.  EQUITY  JURISDICTION— VENUE  OP  ACTION.- Actions 
of  purely  equity  cognizance  are  transitory  in  nature,  and  the  pro- 
cess of  the  court  operates  in  personam,  so  that  when  the  court  ac- 
quires Jurisdiction  of  the  person  it  acquires  jurisdiction  of  the  sub- 
ject matter.    (Mo.)  State  v.  Zachritz,  711. 

2.  STATUTES— REMEDY.— If  a  statute  provides  a  remedy  for 
enforQing  compliance  with  its  requirements  by  the  rendition  of  "de- 
crees" and  the  appointment  of  "receivers,"  it  contemplates  a  pro- 
ceeding In  equity,  and  a  proceeding  to  enforce  the  statute  may  be 
brought  In  that  court    (Fla.)  Atlantic  etc.  Ry.  Co.  t.  State,  233. 

ESCAPE  FROM  PRISON. 

L  ESCAPE  FROM  PRISON.— Under  a  statute  providing  that  if 
if  a  convict  breaks  prison  and  escapes  therefrom,  he  must  be 
imprisoned  for  a  certain  term  after  the  expiration  of  his  original 
term.  A  convict,  who,  when  taken  away  from  the  prison  to  work 
in  a  stone  quarry  within  the  jurisdiction  of  the  prison  authorities, 
drops  into  a  natural  crevice  in  the  rock,  and  afterward  departs 
therefrom.  Is  not  guilty  of  an  escape  within  the  meaning  of  the 
statute.    (Iowa)  State  ▼.  King,  371. 

2.  ESCAPE  FROM  PRISON— PRISON  BREACH.— To  con- 
stltute  a  breaking  of  prison  and  an  escape  therefrom,  something 

Am.  St  R«p.,  Vol.  LXXXIX.— 64 
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must  be  done  tending  to  open  a  way  through  confining  walls  or 
other  obBtroctlon  to  free  entrance  or  exit  Thoe  mnat  be  some 
actual  application  of  force,  not  a  conistructlve  breaklnif,  and  an 
escape  accomplished  by  stratagem,  and  not  hy  forces  la  not  a 
prison  breach.    (Iowa)  State  t.  King,  871. 

B8TATBS  OF  DBOBDBNTS. 
8ee  Bzecutora  and  Admlnlstratota. 

BSTOPPBL. 

L  AN  BSTOPPBIi  GROWING  OUT  OF  A  WRITTEN  CON- 
TRACT  AND  NOT  RBBTING  IN  PAIS,  which  haa  ihe  effect  to 
pass  and  rest  the  legal  title,  can  be  asserted  in  a  court  of  law. 
(Ala.)  Threefoot  Brothers  &  Oo.  v.  HUlman,  89. 

2.  AN  BSTOPPBL  WILL  BB  BNFOROBD  IN  A  COURT  OF 
EQUITY  as  well  as  In  a  court  of  law.    (Ala.)  Dayla  ▼.  WUllama,  5S. 

See   Landlord   and   Tenant;    Rallroada^   7. 

BVIDENCB. 

1.  JUDICIAL  NOTICE  WILL  BB  TAKEN  that  a  person  pro- 
ceeded against  as  sheriff  held  that  office  for  the  term  prior  to  that 
stated  In  the  complaint    (Minn.)  State  t.  Megaarden,  534. 

2.  BVIDBNCB  —  LOST  DEPOSITION  ~  ADMISSIONS.— If  a 
deposition  of  one  of  the  parties  to  the  suit  la  by  agreement  taken 
In  shorthand,  and  afterward  transcribed  Into  longhand  by  the 
notary  and  filed  by  him,  but  Is  lost  before  the  trial,  the  notary,  upon 
proof  of  the  loss  of  the  deposition,  Is  a  competent  witnesa  to  proYO 
admissions  made  by  the  deponent  at  the  time  of  taking  hla  deposi- 
tion.   (Mo.)  Marx  y.  Hart,  715. 

8.  BVIDBNCB  OP  REPUTATION  OF  CHARACTER.— Where 
one  accused  of  murder  has  not  put  his  character  In  eyldence,  testi- 
mony should  not  be  admitted  that  he  was  a  little  fussy,  is,  C) 
State  V.  Poster,  870. 

4.  BVIDBNCB.— An  admission  made  to  prevent  a  continuance, 
that  a  witness,  if  present,  would  testify  to  a  certain  state  of  facts 
Is  not  admissible  at  a  subsequent  trial  when  he  is  present  In  court 
and  may  be  examined.    (N.  C.)  Cutler  v.  Cutler,  8^. 

5.  AN  INSCRIPTION  ON  A  TOMBSTONE  IS  OPEN  TO  IM- 
PEACHMENT or  contradiction  by  other  competent  eyldence. 
<Ala.)  Boyett  v.  State,  19. 

6.  EVIDENCE.— IT  IS  NOT  ESSENTIAL  TO  THE  ADMISSI- 
BILITY OP  AN  INSCRIPTION  ON  A  TOMBSTONE  that  it  ahould 
be  shown  to  have  been  made  by  some  member  of  the  ftimlly,  since 
deceased.    (Ala.)  Boyett  v.  State,  19. 

7.  EVIDENCE.  —  THE  RULE  THAT  INSCRIPTIONS  ON 
TOMBSTONES  ARE  ADMISSIBLE  IN  EVIDENCE  rests  upon  the 
presumptions  that  they  were  placed  there  by  some  member  of  tiie 
family  having  knowledge  of  the  fact,  and  that  owing  to  their  public- 
ity they  would  not  be  permitted  to  remain  If  it  was  erroneoua 
(Ala.)  Boyett  v.  State,  19. 

8.  EVIDENCE-INSCRIPTIONS  ON  TOMBSTONES.— WHERE 
THE  AGE  OP  A  PERSON  IS  A  MATERIAL  ISSUE,  a  witness 
may  testify  as  to  an  Inscription  on  a  tombstone  which  glvee  the 
date  of  the  birth  of  such  person.    (Ala.)  Boyett  t.  State,  la 
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0.  HBARSAT  EVIDBNCB  IS  OBNERALLY  INADMISSIBLES 
to  prove  or  disproye  a  material  fact  liiYolved  in  the  iiane  between 
the  parties.  (N.  Y.)  WaBhlngton  v.  Bank  for  Savings  etc.  of  New- 
York,  800. 

10.  PBDIGRBB— HEARSAY  EVIDBNCB.— AN  ISSUE  OP  FACT" 
GONGBRNINO  THE  BIRTH  or  sorriYal  of  children  capable  or 
taking  the  estate  of  a  deceased  person,  whether  the  estate  be  real 
or  personal,  is  fairly  within  the  principle  that  permits  hearsay  evi- 
dence in  matters  of  pedigree.  (N.  Y.)  Washington  v.  Bank  for  Sa^^ 
Ings  etc.  of  New  York,  800. 

11.  THE  DECLARATION  OP  A  DECEDENT  THAT  SHET 
HAD  NO  CHILDREN  OR  RELATIVES  RELATE  TO  MATTERS 
OF  PEDIGREE  and  are  as  admissible  to  prove  a  negative  as  an 
afiirmative.  (N.  Y.)  Washington  v«  Bank  for  Savings  etc.  of  New- 
York,  800. 

12.  DECLARATIONS  OF  A  DECEDENT  ARE   ADMISSIBLB: 
TO  PROVE  THE  NONEXISTENCE  OP  ANY  CHILDREN,  heirs,  or 
next  of  kin  of  such  deceased.    (N.  Y.)  Washington  v.  Bank  for- 
Savings  etc  of  New  York,  800. 

13.  HEARSAY  EVIDENCE.— IN  AN  ISSUE  WITH  RESPEOT" 
TO  DESCENT  OR  RELATIONSHIP,  particular  facts  such  as  births^ . 
marriages,  and  deaths  may  be  proved  by  hearsay  evidence,  consist- 
ing of  declarations  of  persons  who  from  their  situation  were  likely 
to  know,  and  such  statements  are  admissible  when  the  declarant  is 
dead.    (N.  Y.)  Washington  v.  Bank  for  Savings  etc.  of  New  York^, 
800. 

14.  THE  TERM   ••PEDIGREE"  EMBRACES  NOT  ONLY  DBT- 
SCENT  and  relationship,  but  also  facts  of  birth,  marriage,  anA/ 
death,  and  the  times  when  these  events  happened.    (N.  Y.)  Wash- 
ington V.  Bank  for  Savings  etc.  of  New  York,  800. 

15.  THE  WEIGHT  OP  HEARSAY  EVIDENCE  AS  TO  MAT- 
TERS OP  PEDIGREE  is  a  question  for  the  jury.  (N.  Y.)  Wash- 
ington V.  Bank  for  Savings  etc.  of  New  York,  800. 

16.  EVIDENCE.— THE  ACTS  AND  DECLARATIONS  OP  AV 
GENERAL  AGENT  are  admissible  in  evidence  to  show  the  limits 
of  the  territory  embraced  in  his  agency.  (Ala.)  Insurance  Oa  t;. 
Thornton,  80. 

See  Oonstltational  Law,  88;  Homicide;  WitnesBeSi 

EXCEPTIONS. 
See  Appeal  and  Eirror* 

EXECUTIONS. 

1.  EXECUTION.— PROPERTY  LEVIED  UPON  AND  TAKBT^ 
INTO  POSSESSION  ON  JUDGMENTS  FRAUDULENTLY  CON- 
FESSED and  executions  issued  to  hinder  and  delay  creditora  l» 
not  subject  to  process  issued  from  another  court,  where  the  fraudu- 
lent character  of  the  judgments  and  executions  has  not  been  judi- 
cially determined,  and  both  are,  upon  thebr  face,  regular  and  valid^ 
(Neb.)  Pitkin  v.  Bumham,  763. 

2.  EXECUTION,  RIGHT  TO  COLLATERALLY  CONTEST.— 
WHETHER  A  JUDGMENT  BY  CONFESSION  AND  A  LEVY  OF' 
EXECUTION  ISSUED  THEREON  WERE  FRAUDULENT  and! 
void  as  to  creditors  is  a  question  of  fact  to  be  determined  in  a 
proper  proceeding  at  the  Instance  of  creditors  interested.  (Neb> 
Pttkln  T.  Bumliam»  768. 
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3.   where  property  has  been  lawpttllt  seized 

AND  BROUGHT  WITHIN  THE  LAW'S  CUSTODY,  SUCCES- 
SIVE LEVIES  may  be  made  thereon  by  the  officer  havlDg  It  in  his 
possesRion.    (Neb.)  Pitkin  v.  Burnham,  763. 

4.  CUSTODIA  LEGIS.— PROPERTY  SEIZED  BY  AN  OFFI- 
OER  UNDER  AN  EXECUTION  VALID  ON  ITS  PACE,  issued  on 
a  Judgment  voidable  only,  is  not  subject  to  seizure  by  another  offi- 
cer on  a  process  issued  out  of  a  different  court  In  entire  disregard 
of  the  right  and  custody  of  the  officer  holding  the  first  writ  (Neb.) 
Pitkin  V.  Burnham,  763. 

6.  EXECUTION.—PROPERTY,  DURING  THE  EXISTENCE 
OF  A  LIEN  CREATED  BY  A  LEVY  THEREON,  is  not  subject  to 
a  lawful  second  levy  by  another  officer  under  a  different  process^ 
and  a  subsequent  levy  accomplished  by  force  or  fraud  and  by  an 
unauthorized  procedure  is  illegal  and  void.  (Neb.)  Pitkin  t.  Bum- 
ham,  763. 

6.  AN  OFFICER  LEVYING  UPON  PROPERTY  UNDER  A 
VALID  PROCESS,  and  reducing  such  property  to  his  possession, 
has  a  special  property  therein,  which  cannot  be  interfered  with  or 
taken  away  by  another  officer  holding  another  process  against  the 
same  debtor.    (Neb.)  Pitkin  v.  Burnham,  763. 

7.  OFFICERS  — EXECUTION.—A  CONSTABLE  ACTTING 
WITHIN  THE  SCOPE  OF  HIS  AUTHORITY  and  under  a  valid 
process  is  as  much  an  officer  of  the  court  out  of  which  the  process 
is  issued,  and  the  property  seized  is  in  the  law's  custody  as  effectu- 
ally, as  though  the  acts  were  performed  by  a  sheriff  of  a  state  court 
or  a  marshal  of  a  federal  court.    (Neb.)  Pitkin  v.  Burnham,  763. 

8.  JUDGMENTS  RENDERED  BY  A  COURT  OF  COMPETENT 
JURISDICTION,  having  power  and  authority  to  act,  and  execu- 
tions levied  thereon,  are  valid  and  enforceable,  until  successfully 
challenged  by  some  suitable  proceedings.  (Neb.)  Pitkin  ▼•  Burn- 
ham, 763. 

9.  A  VOID  JUDGMENT  OR  AN  ILLEGAL  LEVY  OF  EXECU- 
TION affords  an  officer  no  protection,  nor  is  the  property  seized  in 
custodia  legis.   (Neb.)  Pitkin  v.  Burnham,  763. 

10.  AN  EXECUTION  LEVY  MADE  FOR  THE  PURPOSE  OF 
SATISFYING  A  JUDGMENT  CONFESSED  with  the  intent  to 
defraud  creditors  may  be  vacated  by  those  sought  to  be  defrauded. 
(Neb.)  Pitkin  v.  Burnham,  763. 

11.  EXECUTION.—PROCEEDINGS  IN  GARNISHMENT  BIND 
THE  GARNISHEE  from  the  time  of  the  service  of  the  notice,  and 
the  property  in  his  hands  is  not  thereafter  subject  to  levy  and 
sale  on  process  thereafter  issued  against  the  debtor  during  the  con- 
tinuance of  the  attachment    (Neb.)  Pitkin  v.  Burnham,  763. 

12.  EXECUTION  SALE.— WHERE  A  PERISHABLE  CROP 
OF  PEACHES  is  levied  upon,  it  is  not  tiiie  duty  of  tlie  officer  to 
give  ten  days'  notice,  nor  to  make  the  sale  in  the  county  where  thf^ 
peaches  are  situated.  He  should  ask  and  obtain  from  the  court 
an  order  for  an  immediate  sale  at  such  place  as  it  can  be  effected 
for  the  best  advantage  of  all  parties  interested.  (Md.)  Arnold  ▼. 
Fowler,  444. 

See  Judgments,  6;  Sheriflft,  8» 

EXECUTORS    AND    ADMINISTRATOR& 

1.  EXECUTOR'S  SALES— FRAUD.— A  Judicial  sale  of  lands  by 
an  executor  who  is  directed  to  sell  for  cash  is  void,  and  cannot  be 
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made  valid  by  conflrmatioii  If  by  agreement  between  the  executor 
and  purchaser  a  part  of  purchase  money  Is  not  paid,  bnt  is  cred- 
ited <m  an  Indlyidual  debt  due  the  executor  by  the  purchaser. 
(Miss.)  Sharpley  v.  Plant  688. 

2.  EXECUTOR'S  SALES  —  FRAUD  —  LIMITATIONS.—A  pur- 
chaser at  an  executor's  sale  of  lands,  ordered  to  be  sold  for  cash, 
who  does  not  pay  all  of  the  purchase  money,  but,  by  agreement 
with  the  executor,  has  part  of  it  credited  to  him  on  an  individual 
debt  due  him  from  such  executor,  Is  not  entitled  to  the  benefit  of 
a  statute  of  limitations  applicable  when  "the  sale  Is  made  in  good 
faith  and  the  purchase  money  paid."    (Miss.)  Sharpley  v.  Plant,  688. 

8.  EXECUTOR'S  SALES— BONDS.— Although  a  will  provides 
that  the  executor  may  administer  the  estate  without  bond,  this  does 
not  dispense  with  the  necessity  of  a  bond  for  the  faithful  applica- 
tion of  the  proceeds  of  a  sale  of  the  land  of  the  estate  as  provided 
by  statute,  and  a  sale  without  such  bond  is  void.  (Miss.)  Sharpley 
V.  Plant,  688. 

4.  EXECUTOR'S  SALES— VACATING.— If  an  executor's  sale 
of  land  Is  void  because  the  purchaser  did  not  pay  all  of  the  purchase 
money  as  directed  by  the  order  authorizing  the  sale,  a  decree  vacat- 
ing It  should  declare  the  title  In  the  heirs  subject  to  the  lien  of  the 
purchaser  for  the  part  of  the  purchase  money  paid  by  him,  allow- 
ing him  nothing  for  improvements  put  upon  the  land.  (Mlaa.) 
Sluirpley  v.  Plant,  688. 

EXEMPTIONS. 
Bee  Homesteads,  !• 

EXPERT  BVIDENCB. 
See  Witnesses. 

FALSE   PRETENSES. 

TO  CONSTITUTE  THE  CRIME  OP  OBTAINING  MONEY 
BY  FALSE  PRETENSES,  It  is  necessary  that  the  false  pretense 
■hould  bave  deceived.    (Ala.)  Chauncey  v.  State,  17. 

FELLOW-SERVANTS. 
8ee  Master  and  Servant,  13;  Railroads,  8. 

FIERI  FACIAa 
See  Sheriffs,  !• 

FINES. 
Bee  Public  Money. 

FLIGHT  OF   ACCUSBIX 
See  Homicide. 

FRAUD. 

FRAUD— RESCISSION  OF  CONTRACT  FOR.— If  the  sttua- 
Hon  of  the  contractlnig  parties  Is  for  any  reason  eo  unequal  as  to 
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^▼e  one  a  great  advantage,  which,  through  nondlflclosmne  and  do- 
ceptioD,  he  makes  ayallable  to  the  great  detriment  of  the  other,  thlfl» 
^sonpled  with  gross  inadequacy  of  price,  is  sufficient  gnmnd  for  a 
iTMcission  of  the  contract  for  fraud.    (Tenn.)  Stephens  t.  Osboume^ 

See  Mercantile  Agency;  Vendfnr  and  Vendee,  4. 

FRAUDULENT  OONVBYANOEa 
"flee  Bzecntions,  1,  2,  10;  Homesteads^  7,  8;  Judgments^  T,  & 

GAME  LAWS. 

1.  GAME  LAWS-PROPERTY  IN  WILD  GAME.— The  owner- 
ahip  of  wild  game  is  in  the  people  of  the  state,  and  the  legisla- 
ttnre  has  the  right  to  permit  them  to  IeIU  or  talce  it  upon  such 
'iMms  and  conditions  as  its  wisdom  may  dictate.  The  person  kill- 
ing game  has  only  such  property  therein  as  the  legislature  may  con- 
<fler,    (Oal.)  Ex  parte  Kenneke,  177. 

•2.  CONSTITUTIONAL  LAW-GAME  LAWS.— A  statute  pro- 
•liibiting  the  buying  car  selling  of  quail,  and  proTlding  a  penalty 
therefor,  is  constitutional  and  not  Yoid  as  constituting  an  illegal 
^idlscrimination  between  different  classes,  or  as  depriring  persons 
«of  dieir  property  or  of  the  equal  protection  of  the  laws.  (QiL)  Ex 
«arte  Kenneke,  177. 

GARNISHMENT. 
See   Attachment  and  GarnishmenL 

GUARDIAN  AND  WARD. 

1.  GUARDIAN  AND  WARD—POWER  OP  GUARDIAN  OX) 
tBELL.— A  guardian  has  power  to  sell  the  personal  property  of  his 
ward  without  an  order  of  court  Although  he  is  liable  on  his 
Y>ond  for  an  abuse  of  power,  a  yendee,  with  no  notice  of  the 
;guardlan*8  fraud,  takes  a  good  title.    (111.)  Schmidt  ▼.  Shayer,  250. 

2.  GUARDIAN  AND  WARD— POWER  TO  SELL  JUDG- 
MENT.—A  guardian  has  power  to  sell  a  judgment  in  favor  of  his 
ward  at  its  face  value,  without  an  order  of  court,  but  the  court 
anay  authorize  such  sale  when  such  authority  is  asked.  (111.) 
:Schmidt  v.  Shaver,  250. 

3.  GUARDIAN  AND  WARD— AGENCY— BURDEN  OF  PROOF. 
Hf  a  guardian  authorized  by  court  to  sell  a  Judgment  In  favor 
'Of  his  ward  delivers  an  assignment  thereof  to  a  third  person 
<or  safekeeping,  a  purchaser  of  the  judgment  from  such  third  per- 
son has  the  burden  to  prove  that  the  latter  is  the  agent  of  the 
^niardian  and  authorized  to  make  delivery  and  receive  payment 
<I1L)  Schmidt  v.  Shaver,  250. 

HABEAS  OORPU& 
See  Judgments,  11* 

HOMESTEADS. 

1.  HOMESTEAD  EXEMPTION  and  provision  for  a  year^a  siq^ 
port  in  favor  of  widuwb  i»  for  the  benefit  of  the  wldowa  of 
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dents  only,  and  does  not  apply  to  the  widows  of  nonresidents. 
(Tenn.)  Hascall  v.  Hafford,  952. 

2.  HOMESTBADS— DOMICILB.— A  person  mnst  acquire  a  domi- 
cile In  the  state,  by  residing  there  with  an  Intention  to  remain  pei> 
manently.  In  order  to  constitnte  him  a  reeldent  and  entitle  himself 
and  his  widow  to  a  homestead  exemption.  (Tenn.)  HascaU  v. 
Hafford,  952. 

8.  HOMBSTBAD— NONRBSIDBNTS.— A  person  to  not  a  resi- 
dent of  the  state  so  as  to  entitle  himself  or  his  widow  to  a  home^ 
stead  exemption,  although  he  has  llyed  there  for  several  years^ 
▼oted  at  Sections,  and  run  for  office.  If  he  has  never  moved  his 
family  Into  the  state,  and  has  repeatedly  declared  that  he  came 
there  for  business  purposes  alone,  and  expected  to  return  to  his 
home  In  another  state  when  his  business  was  finished.  (Tenn.) 
Hascall  V.  Hafford,  952. 

4.  HOMBSTBAD&-CRBATION  OP  LIBN  ON.— To  be  effect- 
ual to  create  a  lien  on  or  encumber  a  homestead  estate,  the  In- 
strument executed  to  accomplish  either  purpose  must  contain  a 
clause  In  the  body  thereof,  and  also  In  the  certificate  of  acknowl- 
edgment, expressly  releasing  or  waiving  such  estate.  (IlL)  Ogden 
Building  and  Loan  Association  v.  Mensch,  880. 

6.  STATUTORY  RBQUIRBMBNTS  RBSPBCTINO  CONVEY- 
ANCBS  OF  THE  HOMESTEAD  apply  only  when  a  contractual  dls* 
position  otf  such  property  Is  sought  to  be  made,  and  do  not  prevent 
the  erection  of  an  equitable  estoppeL  (Ala.)  Hendrlx  v.  Southern 
Ry.  Co.,  27. 

6.  H0MB8TBADS— RELBASB  ON  CONVEYANCE  OF.-Stat- 
utes  prescribing  the  mode  In  which  a  homestead  exemption  or 
estate  may  be  released,  waived,  or  conveyed  must  be  strictly  com* 
plied  with.  (111.)  Ogden  Building  and  Loan  Association  v.  Mensch, 
880. 

7.  FRAUDULENT  CONVEYANCE  OF  HOMESTEAD— 
PLEADING.— In  an  action  against  a  husband  and  wife,  to  set  aslde^ 
as  fraudulent  again'st  creditors,  a  conveyance  of  land  from  him  to 
her,  she  n'eed  not  specifically  set  up  and  claim  her  right  of  home* 
stead  In  the  land  conveyed,  and  it  Is  sufficient  if  It  appears  from  the 

facts  pleaded  that  she  Is  entitled  to  a  homestead  In  the  property. 
(Tenn.)   Hamby   v.   Lane,   967. 

8.  FRAUDULENT  CONVEYANCE  OF  HOMESTEAD— WIFE'S 
PARTICIPATION  IN  FRAUD— ESTOPPEL.— A  wife  Is  not  es- 
topped to  claim  a  homestead  In  lands  conveyed  to  her  without  con- 
slderatlotf  by  her  husband,  if  the  conveyance  is  set  aside  by  his  cred* 
iters  as  fraudulent,  whether  she  participated  In  the  fraud  or  not. 
(Tenn.)  Hamby  v.  Lane,  967. 

Bee  Mortgages,  1,  2. 

HOMICIDE. 

1.  BVIDBNCJB— RES  GESTAE  IN  HOMICIDB  OASES.— A 
PREVIOUS  DIFFICULTY  BETWEEN  THE  DEFENDANT  AND 
THE  DECEASBD,  taking  place  about  six  hours  prior  to  the  killing, 
and  which  difficulty  was  renewed  as  soon  as  they  met,  must  be 
regarded  as  part  of  the  res  gestae,  and  evidence  thereof  admitted 
on  the  part  of  the  slayer.  In  such  a  case  the  whole  transaction, 
what  was  done  and  said  by  both,  and  all  the  details,  are  admis- 
sible to  throw  light  upon  the  guilt  or  innocence  of  the  defendant 
and  in  explanation  of  his  subsequent  conduct  (Mo.)  State  T.  Nel* 
son,  681. 
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2.  HOMICIDE— mriDBNOB  OF  PREVIOUS  DIFFIOULTY— 
CUMULATIVE  EVIDENCE.— If,  In  a  homicide  case,  the  only  evi- 
dence in  favor  of  the  accused  in  regard  to  a  previoas  quarrel  be- 
tween him  and  the  deceased  forming  part  of  the  res  gestae  to  a 
deposition  of  one  of  the  accused's  witnesses,  and  the  testimony  of 
an  opium  eater,  it  is  error  to  exclude  the  testimony  of  other  eye- 
witnesses, even  if  it  is  in  part  cumulative.  (Mo.)  State  v.  Nelson, 
681. 

3.  HOMICIDB.—EVIDBNCB  OF  PREVIOUS  DIFFICULTIES 
between  the  deceased  and  others,  at  which  defendant  accused  of 
murder  was  not  present,  and  in  which  he  took  no  part,  is  irrelevant 
and  inadmissible.    (Mo.)  State  v.  Nelson,  681. 

4.  MURDER.— EVIDENCE  OF  A  DIFFICULTY  BETWEEN 
THE  ACCUSED  AND  THE  DECEASED  ABOUT  A  MONTH  BE- 
FORE THE  KILLING,  and  of  threats  then  made  by  the  former 
against  the  latter,  is  admissible  on  the  trial  of  an  indictment  for 
murder  as  tending  to  show  express  malice  and  perhaps  premedita- 
tion and  deliberation.    (N.  C.)  State  v.  Foster,  876. 

5.  MURDER  IN  THE  FIRST  DEGREE.— EVIDENCE  IS  SUF- 
FICIENT TO  SUSTAIN  A  CONVICTION  OF  MURDER  IN  THE 
FIRST  DEGREE,  where  it  appears  therefrom  that  the  accused 
killed  the  deceased  by  throwing  a  rock  at  him  and  striking  him 
therewith  In  the  head,  that  there  had  been  a  difficulty  between 
them  a  month  before  the  killing  at  which  the  accused  had  made 
threats  against  the  deceased,  and  that  the  accused  had  made  com- 
plaint against  the  deceased  on  the  same  day  as  the  killing,  and 
that  the  accused  took  up  the  rock  with  which  the  fatal  blow  was 
given  before  he  got  to  the  place  where  the  difficulty  occurred. 
(N.  C.)  State  v.  Foster,  876. 

e.  MURDER.— THERE  MUST  BE  PREMEDITATION  AND 
DELIBERATION  BEFORE  THE  ACT  OF  ASSAILING  to  consti- 
tute the  crime  of  murder  in  the  first  degree;  an  intent  to  kill  and 
a  simultaneous  killing  are  not  sufficient;  but  if  the  intent  preceded 
tke  killing,  no  matter  how  short  a  time,  the  crime  may  be  murder 
in  tlxe  first  degree.    (N.  C.)  State  v.  Foster,  876. 

7.  MURDBR.-THE  CHARGE  TO  THE  JURY  ON  A  TRIAL 
FOR  MURDER  IS  NOT  COMPLETE  which  does  not  explain  what 
to  meant  by  premeditation  and  deliberation.  (N.  C.)  State  v.  Fos- 
ter, 876. 

8.  MURDER.— DUTY  TO  CHARGE  JURY  UPON  DIFFER- 
ENT  DEGREES  OF.— On  a  trial  for  murder  the  court  should 
charge  the  Jury  as  to  what  constitutes  murder  in  the  second  degree* 
though  counsel  of  the  accusM  admits  him  to  be  guilty  of  that  de- 
gree of  crime,  and  if  he  to  convicted  of  murder  in  the  first  degree 
in  the  absence  of  such  charge,  L5s  conviction  should  be  set  aside. 
(N.  C.)  State  v.  Foster,  876. 

9.  CRIMINAL  LAW.— EVIDENCE  OF  THE  PLIGHT  OF  THE 
ACCUSED,  after  being  Informed  of  the  death  of  the  person  whom 
he  had  struck  with  a  rock,  is  not  admtosible  on  a  prosecution  toir 
murder  where  it  to  admitted  that  he  is  guilty  of  murder  in  the 
second  degree,  for  such  fiight  does  not  tend  to  show  either  premedi- 
tation or  deliberation  on  the  part  of  the  accused.  (^.  TO  9^t«  v. 
Foster,  876. 

I  HOTEL-KEEPERS. 


8ee  Constitutional  Law,  11;  Criminal  La««  M« 
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HUSBAND  AND  WIFE. 

1.  MARRIED  WOMEN.— UNDER  THE  ALABAMA  CODE  OF 
1886»  A  MARRIED  WOMAN  WAS  SUI  JURIS  only  as  to  her 
separate  estate.    (Ala.)  Threefoot  Brothers  &  Co.  v.  HiUman,  39. 

2.  MARRIED  WOMAN,  WARRANTY  OF.— A  married  woman, 
who  Joins  in  a  mcHrtgage  npon  her  husband's  property  for  the  pur- 
pose of  releasing  her  dower  and  homestead  rights,  is  not  bound  by 
way  of  estoppel  by  a  statutory  warranty  contained  in  the  mortgage, 
because  she  is  under  a  legal  disability  to  make  such  a  covenant 
(Ala.)  Threefoot  Brothers  &  Go.  v.  Hillman,  39. 

3.  MARRIED  WOMAN— SUBSEQUENT  TITLE.— A  married 
woman  who  is  not  bound  by  a  covenant  of  warranty  in  a  mortgage 
of  her  husband's  property  in  which  she  Joins  is  not  estopped  from 
setting  up  her  title  to  such  property  subsequently  acquired.  (Ala.> 
Threefoot  Brothers  &  Go.  v.  HHlman. 

See  Domicile,  3;  Wills,  22. 

IGB. 

See  Nuisance. 

INADBQUAGY    OF    PRIGB. 
Bee  Vendor  and_  Purchaser*  4. 

INDEMNITY  BOND. 
See  Sheriffs,  2. 

INHERITANGE   TAX. 
See  Taxation* 

INJUNGTIONS. 

L  INJUNCTION  AGAINST  GOUNTIES— NUISANOB.-The 
eoDstruction  and  operation  by  a  county  of  a  sewor  system  to  con- 
vey from  its  public  buildings  and  discharge  upon  private  property* 
to  its  irr^arable  injury,  the  deposits  inr  public  urinals  and  water- 
closets  may  be  enjoined  as  a  nuisance.  (Tenn.)  Pierce  v.  Gibson 
County,  946. 

2.  INJUNCTION  AGAINST  GOUNTIES— NUISANCE.— A  coun- 
ty or  municipality  In  the  exercise  of  its  governmental  powers,  in 
the  construction  of  a  public  work,  is  nx>t  privileged  to  commit  a 
nuisance  to  the  special  injury  of  a  citizen,  and  for  such  act  it  is  lla« 
ble  to  him  in  damages,  or  it  may  be  restrained  by  injunction. 
(Tenn.)  Pierce  v.  Gibson  County,  946. 

8.  EQUITY  HAS  NO  JURISDICTION  to  restrain  the  commis- 
sion of  a  crime.    (Mo.)  State  v.  Zachritz,  711. 

4.  INJUNCTION— PLAGE  OP  PAYMENT  OF  INTEREST  ON 
BONDS. — ^If  the  statutory  authority  to  a  city  to  issue  bonds  con- 
fines the  payment  of  the  interest  coupons  thereon  to  a  specific 
place,  It  is  a  material  departure  from  such  authority  to  issue 
bonds,  the  interest  coupons  on  which  are  payable  at  some  other 
place  and  such  issue  may  be  restrained  by  injunction.  (Fla.)  Mid- 
dleton  V.  City  of  St  Augustine,  227. 
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5.  INJUNCTION-CANCELLATION  OP  FRAUDULBNT  M- 
CENSE. — Equity  has  Jurisdiction  to  enjoin  a  Jockey  club  from  exer- 
cising a  privilege  under  a  license  fraudulently  obtained,  until  socli 
license  may  be  canceled,  although  the  statute  makes  the  ezerdM 
of  such  privilege  without  a  license  a  misdemeanor.  (Mo.)  State  t. 
Zachrltz,  711. 

See  Nuisance;  Privacy,  Right  oL 

INNKEEPERa 
See  Constitutional  Law,  11;  Criminal  Law,  tt 

INSANITY. 
Bee  meptomania;  Wills;  Witnesses^  & 

INSCRIPTIONS. 
See  Evidence,  5-8. 

INSTRUCTIONa 

1.  INSTRUCnONfi-MANNER  OF  GIVINO.— If  ft  Judge,  iB 
glTing  requested  InatructloDS,  says  that  "counsel  have  handed  me 
some  requests,  as  stating  propositions  of  law  by  which  you  should 
bo  guided,"  an  objection  that  he  fails  to  say  that  the  requests  are 
given  or  that  they  state  the  law,  is  unavailing.  (Mich.)  Noble  v. 
Bessemer  Steamship  Co.,  461. 

2.  INSTRUCTIONS  ALREADY  GIVEN  DECLARING  THE 
WHOLE  LAW  of  the  case  upon  the  facts  as  they  appear  in  evl- 
dence  need  not  be  again  given,  although  the  requested  instructions 
are  in  themselves  correct.    (Mo.)  State  v.  Nelson,  681. 

3.  JURY  TRIAL.— INSTRUCTIONS  ALREADY  SUBSTAN- 
TIALLY  GIVEN  need  not  be  repeated,  though  couched  in  different 
language.    (Fla.)  Higginbotham  v.  State,  237. 

4.  JURY  TRIAL.— ALTHOUGH  A  CHARGE  MAY  BE  ERRO- 
NEOUS, IT  IS  NOT  PREJUDICIAL  to  the  defendant  where  it  is 
too  favorable  to  him.    (Ala.)  Boyett  v.  State,  19. 

6.  JURY  TRIAL.— A  CHARGE  THAT  THE  VERDICT  OF 
THE  JURY  DOBS  NOT  MEAN  THAT  ANY  PERSON  HAS 
SvVORN  FALSELY,  whatever  it  may  be,  is  properly  refused  as  be- 
ing argumentative.    (Ala.)  Boyett  v.  State,  19. 

INSURANCE. 

L  INSURANCE-BREACH  OP  CONDITION.— A  STATUTE 
providing  that  no  Are  insurance  policy  shall  be  declared  void  by 
the  insurer  for  the  breach  of  a  condition,  if  he  is  not  thereby  in- 
jured, applies  to  all  policies,  whether  standard  or  not  (Mich.) 
McGannon  y.  Michigan  etc.  Ins.  Co.,  501. 

2.  INSURANCE-BREACH  OF  CONDITION.— A  STATUTE 
IS  CONSTITUTIONAL,  which  provides  that  no  fire  insurance  pol- 
icy shall  be  declared  void  by  the  insurer  for  a  breach  of  any  con- 
dition thereof,  if  he  has  not  been  injured  thereby.  (Mich.)  Mc- 
Gannon V.  Michigan  etc.  Ins.  Co.,  501. 

3.  INSURANCE.— THE  TEMPORARY  ABSENCTB  OF  THE 
WATCHMAN  from  Insured  premises  does  not  avoid  the  policy  if 
it  does  not  expressly  so  provide,  although  in  the  application,  which 
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Ifl  made  a  part  of  the  contract  of  insurance,  the  Insured  agrees 
to  keep  a  watchman.  (Mich.)  McGannon  v.  Michigan  etc.  Ins.  Co., 
601. 

4.  LIFE  INSURANOE.-A  BENEFICIARY  IS  PRESUMED  TO 
BE  THE  LEGAIf  WIFE  of  the  insured,  if  he  designates  her  as  his 
wife  In  the  certificate  of  insurance.    (Colo.)  Pittlnger  v.  Pittinger, 

Ids. 

5.  INSURANCE-STIPULATIONS  AND  CONDITIONS  IN  AN 
INSURANCE  POLICY  AFFECTING  THE  NATURE  AND  DE- 
SIRABILITY OF  THE  RISK,  in  order  to  continue  a  policy  in  force, 
are  regarded  as  of  the  very  essence  of  the  contract  (Neb.)  Wood- 
men Accident  Assn.  v.  Pratt,  777. 

6.  INSURANCE.— FORFEITURE  CLAUSES  IN  CONTRACTS 
OF  INSURANCE  are  not  to  be  enforced  literally  unless  such  con- 
struction is  found  to  be  necessary  to  conform  to  the  obvious  inten- 
tion of  the  parties.    (Neb.)  Woodmen  Accident  Assn.  t.  Pratt,  777. 

7.  THE  PRINCIPLES  GOVERNING  THE  CONSTRUCTION 
OF  FIRE  INSURANCE  POLICIES  WHICH  REQUIRE  NOTK'B 
to  be  given  in  case  of  loss  apply  with  equal  force  to  similar  pro- 
visions in  policiee  of  accident  insurance.  (Neb.)  Woodmen  Ac- 
cident Assn.  V.  Pratt,  777. 

8.  CONDITIONS  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  to  be  given  of  the  accident  and  injury  are 
given  a  more  liberal  construction,  in  favor  of  the  beneficiary,  than 
conditions  which  are  to  be  complied  with  for  the  purpose  of  con- 
tinuing the  policy  In  force  and  effect.  (Neb.)  Woodmen  Accident 
Assn.  V.  Pratt,  777. 

9.  A  PROVISION  IN  AN  ACCIDENT  INSURANCE  POLICY 
REQUIRING  NOTICE  of  accident  and  injury  to  be  given  within 
a  specified  time  is  sufficiently  complied  with  if  the  Insured  exercises 
due  diligence  and  reasonable  effort  to  meet  such  requirement 
(Neb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

10.  A  CONDITION  IN  A  POLICY  OF  FIRE  INSURANCE  RE- 
QUIRING THE  INSURED  TO  GIVE  IMMEDIATE  NOTICE  of 
loss,  need  not  be  literally  complied  with,  and  the  exercise  of  due 
diligence  is  all  that  can  be  demanded.  (Neb.)  Woodmen  Accident 
Assn.  V.  Pratt,  777. 

11.  WHEN  A  TIME  IS  FIXED  IN  A  POLICY  OF  ACCIDENT 
INSURANCE  FOR  THE  GIVING  OF  NOTICE  of  an  accident  and 
Injury,  with  the  particulars  thereof,  which  Is  reasonable  in  Its  char- 
acter, this  will  be  regarded  as  a  condition  precedent  to  be  complied 
with  before  recovery  can  be  had.  (Neb.)  Woodmen  Accident  Assn. 
V.  Pratt,  777. 

12.  INSURANCE— NOTICE  OF  ACCIDENT.— WHEN  CAUSES 
EXIST  RENDERING  IMPOSSIBLE  the  giving  of  notice  of  an 
accident  and  Injury  within  the  time  required  by  an  insurance  pol- 
icy, notice  may  be  given  thereafter,  and  the  beneficiary  will  be  ex- 
cused for  failure,  if  done  within  a  reasonable  time,  or  within  the 
time  stipulated  after  the  cause  preventing  prior  compliance  ceAses 
to  exist    (Neb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

13.  AN  INSURED  IS  EXCUSED  FROM  GIVING  NOTICE  OP 
AN  ACCIDENT  TO  HIMSELF  WITHIN  THE  TIME  required  by 
his  policy,  where  the  accident  produced  concussion  of  the  brain, 
from  which  he  was  unconscious  for  sixteen  hours,  and  his  mind 
appeared  deranged  and  crazed  for  several  months  thereafter,  and 
he  did  not  regain  the  use  of  his  mental  faculties  in  their  normal 
state  until  some  time  after  notice  was  given.  (Neb.)  Woodmen  Ac- 
cident Assn.  V.  Pratt,  777. 
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14.  AOOIDBNT  INSURANCE— NOTICE  OP  INJURY.— Pro- 
vlsiODB  in  an  accident  insurance  policy  requiring  notice  of  an  In- 
Jury  to  be  given  within  a  stated  time  need  not  in  every  case  be 
literally  complied  witb  in  order  to  prevent  a  forfeiture  of  the  policy. 
(Neb.)  Woodmen  Accident  Assn.  v.  Pratt,  777. 

15.  PRINCIPAL  AND  AGENT.— WHERE  A  SUBAGBNT,  AU- 
THORIZED TO  ISSUE  FIRE  INSURANCE  POLICIES,  receives 
an  application  under  an  agreement  that  the  risk  shall  begin  on 
the  day  it  is  received,  the  company  is  Rable  for  a  loss  which  occurs 
subsequent  thereto,  although  the  policy  has  not  been  issued. 
(Ala.)  Insurance  Co.  v.  Thornton,  SO. 

See  Benefit  Societies. 

INTEREST. 
See  Injunctions,  4;  Judgments,  9,  10;  Usury. 

INTERSTATE    COMMERCE. 

CONSTITUTIONAL  LAW— INTERSTATE  COIOIERCE- 
TELEGRAMS. — A  statute  imposing  a  penalty  for  delay  In  the 
transmission  of  telegrams  ov^  the  wires  from  one  state  to  another 
is  unconstitutional  as  an  unlawful  attempt  to  interfere  with  inters 
state  commerce.    (Miss.)  Marshall  v.  Western  Union  Tel.  0>.,  585. 

JUDGMENTS. 

1.  JUDGMENT&-JURISDICTI0N.-One  of  the  essentials  of  a 
valid  Judgment  is,  that  the  court  pronouncing  it  have  Jurisdiction 
to  render  that  particular  Judgment    (Ck>lo.)  Russell  v.  Shurtleff ,  216. 

2.  A  JUDGMENT  NOT  WITHIN  THE  POWERS  OP  THE 
COURT  as  granted  by  the  law  of  its  organization  is  void,  although 
its  Jurisdiction  attached  to  the  parties.  (Colo.)  Russell  v.  Shnrtleff, 
216. 

8.  JUDGMENT  BY  DEFAULT  FOR  RELIEF  NOT  DE- 
MANDED.— If  the  court,  on  default  of  the  defendants,  directs  a 
Joint,  instead  of  a  several.  Judgment  as  prayed  in  the  complaint, 
it  is  void,  when  there  is  a  statutory  provision  that  If  no  aniswer 
is  filed  the  relief  granted  shall  not  exceed  that  demanded  in  the 
complaint    (Colo.)  Russell  v.  Shurtleff,  216. 

4.  JUDGMENT,  CONTINGENT  INTERESTS,  WHEN  BOUND 
BY.— When  the  subject  matter  of  an  action  is  to  determine  the  title 
to  real  property,  if  all  the  parties  are  brought  before  the  court  that 
can  be  brought  before  it,  and  it  acts  properly  according  to  rights 
that  appear,  there  being  no  fraud  or  collusion,  its  decision  is  con- 
clusive as  to  the  state  of  the  title,  and  binds  all  contingent  Interests 
in  the  property.  Therefore,  if  a  conveyance  has  been  made  to  G., 
to  hold  during  her  natural  life  without  power  of  alienation,  and  af- 
ter death  to  her  heirs  and  their  assigns  forever,  and  after  the 
death  of  the  grantors  an  action  to  determine  conflicting  claims  of 
title  is  brought  against  G.  and  her  heirs  then  living  and  in  being, 
Judgment  therein  in  favor  of  the  plaintiff  is  conclusive  of  his  title 
in  fee.  All  other  parties  who  can  at  any  time  claim  a  contingent 
remainder  or  contingent  estate  are  bound,  upon  the  principle  of 
representation,  by  the  decree  adjudging  title.  (Minn.)  Mathews  v. 
Lightner,  558. 

5.  JUDGMENT.— EXECUTION  IS  THE  USUAL  METHOD  of 
carrying  into  effect  a  decree  requiring  a  defendant  to  pay  money 
into  court     (Neb.)  Stuart  v.  Burcbam,  739. 
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6.  DEGRBES.-PR00EEDIN6S  FOR  CONTEMPT  were  the 
original  mode  of  enforcing  decrees.    (Neb.)  Stuart  v.  Bnrcham,  739. 

7.  A  JUDGMENT  CREDITOR  OF  A  JUDGMENT  FRAUDU- 
LENTLY CONFESSED  TO  DEFRAUD  OTHER  CREDITORS,  who 
participates  In  the  fraud,  cannot  by  means  of  an  execution  acquire 
a  Hen  on  property  as  against  the  good  faith  creditors  of  the  Judg- 
ment debtor.    (Neb.)  Pitkin  v.  Bumham,  763. 

8.  JUDGMENTS— VOIDABLE— DEFRAUDED  CREDITORS.- 
A  Judgment  fraudulently  confessed  for  the  purpose  of  defrauding 
other  creditors  of  the  Judgment  debtor  Is  voidable  only  and  Is  bind- 
ing and  enforceable  except  In  so  far  as  It  conflicts  with  the  rights 
of  creditors,  as  to  whom  It  may  be  set  aside  In  any  proper  proceed- 
ing.   (Neb.)  Pitltin  v.  Burnham,  763. 

9.  JUDGMENT,  WHAT  BEARS  INTEREST  AS  A.— In  a  suit 
In  the  nature  of  a  creditor's  bill,  a  decree  directing  a  defendant  to 
pay  money  into  court  Is  a  decree  for  the  payment  of  money,  and 
draws  Interest  from  the  time  of  rendition  until  the  money  is  paid 
in,  without  any  express  provision  in  the  decree  therefor.  (Neb.) 
Stuart  V.  Burcham,  739. 

10.  JUDGMENT— INTEREST-STAKEHOLDER.-One  who  ap- 
peals from  a  decree  ordering  him  to  pay  money  Into  court  and  at- 
tempts to  secure  Its  reversal  is  not  a  mere  stakeholder,  and  Is,  upon 
afflrmance,  properly  chargeable  with  Interest  during  the  time  he 
withholds  such  money.    (Neb.)  Stuart  v.  Burcham,  739. 

11.  RES  JUDICATA— HABEAS  CORPUS.-If  one  arrested  un- 
der a  body  execution  is  discharged  on  habeas  corpus  proceedings 
at  which  his  adversary  appears  and  is  heard,  the  adjudication 
therein  is  conclusive  in  a  subsequent  action  for  false  imprison- 
ment   (Mich.)  Castor  v.  Bates,  471. 

12.  JUDGMENTS.— RULE  OF  RES  JUDICATA  has  no  applica- 
tion to  orders  or  rulings  made  from  time  to  time  during  the  pendency 
of  an  action  or  proceeding  in  the  same  tribunal,  and  applies  only 
when  there  has  been  a  final  Judgment  While  the  action  is  pending 
before  the  same  tribunal,  there  is  no  limit  to  its  power  to  review 
any  rulings  it  may  have  made,  or  to  permit  a  reargument  upon  any 
proposition  Involved,  and  If  error  has  been  committed.  It  makes  no 
difference  whether  It  was  committed  by  the  officer  then  presiding 
over  the  tribunal  or  b^  his  predecessor  In  ofilce  so  far  as  the  power 
to  correct  it  is  concerned.    (Cal.)  Gage  v.  Gunther,  141. 

13.  ASSIGNMENTS.-JUDGMENT  FOR  DAMAGES  for  per- 
sonal  Injury  Is  not  assignable,  and  all  that  can  be  transferred  to 
an  equitable  title.    (111.)  Schmidt  v.  Shaver,  250. 

14.  JUDGMENTS.— FILING  AN  ASSIGNMENT  of  Judgment 
with  the  derk  of  the  court  is  not  constructive  notice  to  anyonei. 
<IU.)  Schmidt  V.  Shaver,  250. 

See  Corporations,  9,  23;  Etecutlons;  Guardian  and  Ward,  %  t» 

JUDICIAL  NOTICE, 
See  Evidence. 

JUDICIAL  SALES. 

A  PURCHASER  AT  A  JUDICIAL  SALE  IS  BY  LAW 
CHARGED  WITH  NOTICE  of  defects  in  the  title  he  buys,  and  Is 
not  a  bona  fide  purchaser  for  value.    (Ala.)  Hendrlx  v.  Southern 

Ry.  Co.,  27. 

See  Mortgages,  9. 
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JURISDICTION. 

1.  JURISDICTION  INCLUDES  NOT  ONLY  THE  POWER  TO 
HEAR  AND  DETERMINE,  but  also  the  power  to  render  the  par- 
ticular Judgment  in  the  particular  case.  (Colo.)  Russell  y.  Shurt- 
leff,  216. 

2.  JURISDICTION.— WHERE  TWO  COURTS  HAVE  CONCUR- 
RENT JURISDICTION,  that  which  first  takes  cognisance  of  the 
cause  has  the  right  to  retain  it  to  the  exclusion  of  the  other. 
(Neb.)  Leigh  v.  Green,  751. 

8.  JURISDICTION.— THE  PENDENCY  OP  AN  ACTION  IN  A 
FEDERAL  COURT,  and  the  levy  of  an  attachment  on  real  estate 
involved  therein,  is  no  obstacle  to  the  foreclosure,  in  the  state 
courts,  of  a  tax  lien  on  the  same  property,  and  a  sale  made  in  pur- 
suance of  such  action  is  valid  and  binding,  and  will  convey  a  good 
title  as  against  the  attaching  creditor.    (Neb.)  Leigh  v.  Green,  751. 

4.  JURISDICTION.— A  PARTIAL  COMPLIANCE  WITH  THE 
STATUTE  AS  TO  JURISDICTIONAL  MATTERS  is  wholly  in- 
effectual for  any  purpose.    (Minn.)  McCord  v.  Sullivan,  5G1. 

5.  JURISDI(3TION— SERVICE  OF  PROCESS— CERTIORARI.- 
On  certiorari  from  a  justice's  court  to  the  circuit  court,  the  latter  is 
confined  to  questions  of  law  appearing  upon  the  face  of  the  proceed- 
ings; and,  if  it  appears  therefrom  'that  the  Justice  had  no  jurisdic- 
tion because  of  void  service  of  process,  the  circuit  court  is  witii- 
out  Jurisdiction.    (Miss.)  McDngle  v.  Filmer,  582. 

6.  JURISDICTION.— ON  APPEAL  TO  THE  CIRCUIT  CJOURT 
from  a  Justice's  Judgment,  the  circuit  court  can  have  no  jurisdiction 
unless  the  Justice  had  jurisdiction.    (Mis&)  McDugle  t.  Filmer,  582. 

See  Judgments;  Process;  Venue. 

JUROR& 

JURORS-REFUSAL  TO  TAKE  OATH.— If  a  Juror  states 
that  he  is  opposed  to  capital  punishment,  but  if  he  "took  the  oath" 
would  follow  it,  and  when  ordered  to  stand  up  and  be  sworn  with 
the  rest  of  the  Jury  remains  seated  and  makes  Inquiry  if  the  case 
is  not  a  murder  trial,  and,  on  being  informed  that  it  is,  refuses  **to 
take  the  oath,"  but  on  being  again  ordered  to  stand  up  and  raise 
his  hand,  he  complies,  and  the  oath  is  then  administered  to  the 
Jury  as  a  whole,  it  must  be  presumed  on  appeal,  if  the  record  re- 
cites that  the  oath  was  administered  to  the  Jury  as  a  whole,  that 
he  concluded  that  it  was  his  duty  to  be  sworn,  and  took  the  oath 
with  a  sense  of  his  responsibility  to  the  state  and  to  the  accased* 
and  thus  became  one  of  the  panel.    (Mo.)  State  t«  Nelson,  081. 

JUSTICE'S  COURT, 
fiee  Jurisdiction,  5,  <L 

KLEPTOMANIA. 

KLEPTOMANIA  IS  AN  IRRESISTIBLE  DBSIBB  TO 
STEAL,  arising  from  a  weakening  of  the  will  power  to  ooch  an 
extent  as  to  leave  the  afilicted  one  powerless  to  control  hla  Im- 
pulse, without  regard  to  whether  such  Impulse  Is  Inspired  bj 
avarice,  greed*  or  idle  t&ncj.    (Iowa)  State  ▼«  McCollough,  882. 
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IM.NDLORD  AND  TENANT. 

1.  A  TENANT  IS  ESTOPPED  TO  DISPUTE  THE  TITLE  OP 
HIS  LANDLORD,  unless  his  landlord's  tfQe  bas  expired  or  beeq 
extingnlsbed,  either  by  operation  of  law  or  his  own  act,  after  the 
creation  of  the  tenancy.    (Ala.)  Davis  v.  WilliamSi  55. 

2.  LANDLORD  AND  TENANT.— THE  ASSERTION  BY  A 
TENANT  OF  HIS  RIGHT  TO  HAVE  A  CONTRACT  OP  PUR- 
CHASE SPECIFICALLY  ENFORCED  against  his  landlord  involves 
a  denial  of  bis  landlord's  title.    (Ala.)  Davis  v.  Williams,  55. 

3.  LANDLORD  AND  TENANT.— A  LANDLORD  CAN  ONLY 
BE  REQUIRED  TO  LITIGATE  TITLE  WITH  HIS  TENANT  upon 
the  vantage  ground  of  possession.    (Ala.)  Davis  v.  Williams,  55. 

4.  LANDLORD  AND  TENANT.— IT  IS  ONLY  WHERE  THERE 
IS  A  CHANGE  IN  THE  CONDITION  OP  THE  LANDLORD'S 
TITLE  for  the  worse,  after  a  tenant  enters  into  his  contract,  in 
the  absence  of  fraud  or  mistake  of  fact,  that  he  is  permitted  to 
show  the  change  in  the  condition  of  the  title.  (Ala.)  Davis  v. 
Williams,  55. 

5.  A  TENANT  MUST  FIRST  SURRENDER  UP  THE  PREM- 
ISES TO  HIS  LANDLORD  before  assuming  an  attitude  of  hostility 
to  the  title  or  claim  of  title  of  the  latter.  (Ala.)  Davis  ▼•  Williams* 
55. 

LARCENY. 

LAR(3BNY— PROPERTY  TAKEN  UNDER  BELIEF  OF 
OWNERSHIP. — ^If  a  person  takes  the  property  of  another,  honestly 
believing  it  to  be  his  own,  or  that  he  has  a  right  to  its  possessioD^ 
he  is  not  guilty  of  larceny.    (Fla.)  Higglnbotham  ▼•  State,  237. 

LIBEL. 

1.  LIBEL.-CRITICISM  OF  PUBLIC  PBRPORMANOE- 
PLEADINO  PRIVILEGE.— An  answer  by  defendant  in  libel  that 
plaintiff  vfras  engaged  in  giving  a  public  performance  which  was 
coarse,  farcical,  and  wholly  without  merit,  and  ridiculous,  that  the 
alleged  libel  api>eared  as  a  criticism  of  the  performance  and  to  ex- 
pose the  character  thereof,  and  was  written  in  a  facetious  and 
satirical  style,  without  malice  or  ill-well,  is  clearly  a  plea  of 
privilege,  which  casts  the  burden  of  proof  on  plaintiff  to  show 
malice.    (Iowa)  Cherry  v.  "Des  Moines  Leader,"  365. 

2.  LIBEL— CRITICISM  OF  PUBLIC  PERFORMANCE.— The 
editor  of  a  newspaper  has  the  right  to  freely  criticise  any  and  every 
kind  of  public  performance  without  liability  in  libel  therefor,  pro- 
vided that  in  so  doing  he  is  not  actuated  by  malice.  (Iowa)  Cherry 
V.  "Des  Moines  Leader,"  365. 

3.  LIBEL-CRITICISM  OF  PUBLIC  PERFORMER— PRIV- 
ILEGE.—A  public  performer  Is  subject  to  hostile  criticism  and 
may  be  held  up  to  ridicule.  Entire  freedom  of  expression  is 
guaranteed  to  dramatic  critics,  provided  their  critlsism  is  based 
on  facts,  and  they  are  not  actuated  by  malice  or  evil  purpose  in 
what  they  write.  Such  criticism,  and  the  publication  thereof,  fall 
within  the  class  of  privileged  communications  for  which  no  action 
can  lie  without  proof  of  actual  malice.  (Iowa)  Cherry  y.  ''Des 
Moines  Leader,**  365. 

4.  LIBEL.— A  STATFMFNT  THAT  A  PFFSOV  FAS  VO 
MORAL  CHARACTER  IS  NOT  JUSTIFIED  by  atf  allegation  thst 
while  acting  as  agent  to  sell  bread  and  crackers  on  com  mission 
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and  to  collect  and  pay  over  their  proceeds,  be  received  articles  of 
that  character  of  a  value  specified,  and  did  not  return  such  value. 
The  allegation  may  be  true  and  yet  the  person  accused  not  have 
received  any  money  for  his  principal.    (Md.)  Goflin  v.  Brown,  422. 

5.  LIBEL.— STATEMENT  DURING  A  POLITICAL  CAM- 
PAIGN,  WHEN  NOT  PRIVILEGED.— A  libelous  statement  in  a 
letter  to  a  chairman  of  a  state  central  committee  to  the  effect  that 
the  candidate  for  governor  had  appointed  plaintiff  to  office,  who 
was  a  man  of  no  moral  character  an'd  capable  of  committing  any 
political  crime  which  he  might  find  profitable,  cannot,  as  against 
the  plaintiff,  be  regarded  as  a  privileged  cx>mmunication.  It  is  evi- 
dent that  the  statement  was  not  made  for  the  purpose  of  procuring 
the  removal  of  the  plaintiff  from  office,  but  only  to  injuriously  affect 
the  governor  appointing  him.    (Md.)  Coffin  v.  Brown,  422. 

6.  LIBEL— EXEMPLARY  DAMAGES.— A  jury  may  be  in- 
structed that  It  may  give  exemplary  damages  for  the  publication 
of  a  libel  without  proof  of  express  malice,  where  the  publication  Is 
not  privileged  and  no  excuse  for  It  is  offered.  (Md.)  Coffin  v.  Brown, 
422. 

7.  LIBEL— REPUBLICATION.— THE  BURDEN  OP  PROV- 
ING that  the  defenxlant  is  chargeable  with  the  republication  of  a 
libel  must  be  borne  by  the  plaintiff,  and  the  fact  that  a  libelous 
letter  relating  to  a  candidate  for  office  was  sent  to  the  chairman 
of  a  political  party  and  was  subsequently  published  as  part  of  a 
circular  Issued  Inr  the  interest  of  that  party  does  not  prove  that 
the  writer  was  responsible  for  such  publication.  (Md.)  Coffin  v. 
Brown,  422. 

8.  LIBEL.— WHETHER  THE  ADDITIONAL  CIRCULATION 
OP  A  LIBEL  AFTER  ITS  FIRST  PUBLICATION  Is  the  nataral 
consequence  of  such  publication  is  a  question  for  the  Jury,  and  not 
for  the  court    (Md.)  Coffin  v.  Brown,  422. 

9.  LIBEL.— AN  UNSUSTAINED  PLEA  OF  JUSTTPICATION 
IS  IN  THE  NATURE  OF  A  REPETITION  of  the  Ubel,  and  to  to 
be  taken  as  evidence  tending  to  show  malice  in  the  original  pub- 
lication, and  Is  therefore  material  in  aggravation  of  damages.  (Md.) 
Coffin  V.  Brown,  422. 

10.  LIBEL.— A  PLEA  IN  JUSTIFICATION  OP  A  LIBEL  IS 
BAD  If  It  relies  upon  facts  .occurring  after  the  libel  was  publtohed. 
(Md.)  Coffin  V.  Brown,  422. 

11.  JURY  TRIAL.— IMPROPER  REMARKS  BY  THE  COURT 
IN  JUSTIFICATION  OF  THE  ADMISSION  OF  EVIDENCE  may 
entitle  the  party  against,  whom  they  bear  to  a  reversal,  as  where 
the  court,  in  admitting  evidence  of  the  republication  of  a  libel  In 
the  absence  of  anything  showing  that  defendant  was  connected 
with  such  republication,  argued,  in  the  presence  of  the  jury,  that 
the  character  of  the  original  libel  was  such  that  it  must  have  been 
intended  to  affect  the  public,  and  that  it  could  not  so  affect  the  pub- 
lic except  by  being  spread  abroad  by  the  person  to  whom  tt  was 
addressed.    (Md.)  Coffin  v.  Brown,  422. 

12.  PLEADING.— IN  AN  ACTION  FOR  LIBELOUS  WORDS, 
where  the  words  are  libelous  per  se,  it  is  unnecessary  to  charge  that 
their  effect  is  to  expose  the  plaintiff  to  disgrace,  ridicule,  or  obloquy, 
since  the  law  attributes  to  them  that  result  (N.  Y.  Roberson  v. 
Rochester  Folding  Box  Ck>.,  828. 

13.  PLEADING.— IN  AN  ACTION  FOR  LIBEL.  WHERE  THE 
LIBEL  IS  A  PICTURE  which  does  not  appear  In  the  reoocd.  tliet« 
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tniist  be  an  allegation  as  to  its  libelous  character.    (N.  T.)  Bober* 
son  T.  Bochester  Folding  Box  Co.,  82& 

See  Slander. 

LIGENSB. 
See  Injunctions^  5;  Peddlers;  Public  Money. 

LIENS. 
See  Mechanics'  Liens. 

LIMITATION   OP   ACTIONS. 

STATUTE  OP  LIMITATIONS-NEW  PROMISB.-A  written 
premise  to  pay  a  note,  barred  by  the  statute  of  limitations,  "as 
soon  as  one  can«"  does  not  revive  the  debt.  (Mich.).  Halladay  y^ 
kWeekSb  47& 

See  Executors  and  Administrators. 

MARRIAGE  AND  DIYORGE. 

1.  MARRIAGE-LEGALITY  OP.— THE  LAW  RAISES  A. 
STRONG  PRESUMPTION,  where  a  marriage  has  been  shown,  of 
its  legality,  the  strength  of  which  increases  with  the  lapse  of  time. 
(Colo.)  Pittlnger  v.  Pittinger,  193. 

2.  MARRIAGE.— THE  LAW  PRESUMES  MORALITY,  and  not 
immorality;  marriage,  and  not  concubinage.  (Colo.)  Pittinger  v. 
Pittinger,  193. 

8.  MARRIAGE.— THE  PRESUMPTION  OP  THE  VALIDITY 
OF  A  MARRIAGE  is  not  overcome  by  proof  of  a  former  marriage 
of  the  husband,  and  the  testimony  of  his  former  wife  that  she  has 
taken  no  steps  for  a  divorce,  and  that  no  papers  for  that  purpose 
have  been  served  upon  her.    (Colo.)  Pittinger  v.  Pittinger,  193. 

4.  MARRIAGE  AND  DIVORCE— PRESUMPTION  OP  DI- 
VORCE AND  VALIDITY  OF  SECOND  MARRIAGE.— A  divorce 
from  a  former  wife,  still  living,  is  presumed  upon  proof  of  the 
second  marriage  of  the  husband,  and  such  second  marriage  is  pre* 
samed  valid,  the  burden  of  proof  to  show  that  there  was  no  divorce 
from  the  first  wife  being  upon  the  person  who  denies  the  validity 
of  the  second  marriage.  (Miss.)  Alabama  etc.  Ry.  Co.  v.  Beardsley, 
660. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— WHERE  ONE  OCCUPIES  A 
HOUSE  ON  ANOTHER'S  LAND  WITHOUT  PAYING  RENT,  FOR 
THE  PURPOSE  OP  LOOKING  AFTER  THE  LAND  OWNER'S 
BUSINESS,  the  relation  created  Is  not  that  of  landlord  and  tenant, 
but  one  of  master  and  servant,  the  occupancy  of  the  house  being 
a  part  of  the  contract  of  service.    (Ala.)  Davis  y.  Williams,  56. 

2.  MASTER  AND  SERVANT— SCOPE  OF  EMPLOYMENT.— 
The  doctrine  that  a  master  is  not  liable  for  the  willful  and  malicious 
acts  of  his  servant  when  acting  outside  the  scope  of  his  employment 
does  not  apply  when  tho  acts  are  done  by  a  common  carrier's  ser- 

Am.  St  Rep.,  Vol.  LXXXIX.— €5 
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Tsnt  to  a  passenger.    (Ala.)  BlrmiBgham  RaOway  etc.  Go.  y.  BaM, 
43. 

3.  CONTRACTS  FOR  "SATISFACTORY  SERVICBS*'— RIGHT 
TO  DISCHARGE  THEATRICAL  PERFORMER.— If  a  theatrical 
performer  contracts  with  a  manager  to  render  "satisfactory  ser- 
vices," without  any  provision  In  the  contract  limiting  the  manager 
In  the  exercise  of  his  judgment,  as  to  what  s!>.nll  lie  deemed  "sat- 
isfactory services,"  he  may,  upon  becoming  dissatisfied,  discharge 
the  performer,  and  terminate  the  contract  at  any  tinae  for  any 
reason,  of  which  he  is  the  sole  judge.    (111.)  Kendall  v.  West,  317. 

4.  MASTER  AND  SERVANT— DUTY  TO  PROTECT  SER- 
VANT.—A  servant  has  a  right  to  assume,  while  he  is  obeying  an 
order  of  his  master  or  a  vice-principal,  that  It  will  not  Involve  un- 
necessary exposure  to  danger.  (111.)  Illinois  Steel  Co.  v.  McFadden, 
819. 

5.  MASTER  AND  SERVANT-DUTY  OF  MASTER— AS- 
SUMPTION OF  RISKS.—It  is  £he  duty  of  a  master  to  use  reason- 
able diligence  in  seeing  that  the  place  where  his  servant  is  at  work 
Is  safe  for  that  purpose.  The  latter,  when  acting  under  orders,  as- 
sumes no  risk  unless  he  acts  recklessly  in  obeying  them.  (111.) 
Western  Stone  Co.  v.  Muscial,  825. 

6.  MASTER  AND  SERVANT— DUTY  OF  MASTER.— If  a  ser- 
vant is  working  in  a  dapgerous  place,  'under  orders  from  his  master^ 
the  latter  is  under  greater  obligation  than  the  servant  to  look  after 
the  latter's  safety.    (IlL)  Western  Stone  Co.  v.  Muscial,  325. 

7.  MASTER  AND,  SERVANT— AS SU^JPTION  OF  RISKS- 
KNOWLEDGE  OF  DANGER. — Though  a  s?*rrant  has  some  knowl- 
edge of  the  danger,  yet,  if  his  master  orders  him  to  prpceed  with 
the  work,  he  thereby  relieves  the  servant  of  the  assumption:  of  the 
risk,  unless  the  danger  is  so  manifest  that  a  person  of  ordinary 
prudence  would  not  have  incurred  it  (111.)  Western  Stone  Ck>,  v. 
Muscial,  825. 

8.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS- 
QUESTION  OF  FACT. — ^Whether  a  servant  ordered  to  work  at  the 
bottom  of  a  stone  quarry  assumes  the  risk  of  the  bank  thereof  cav- 
ing in  is  a  question'  for  the  jury,  under  evidence  that  such  servant 
looked  without  seeing  any  danger,  and  that  if  the  foreman  in  chanse 
had  examined  the  bank,  he  would  have  discovered  Its  dangerous 
condition.     (111.)  Western  Stone  Co.  v.  Muscial,  325. 

9.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— The 
rule  that  the  servant  assumes  the  ordinary  risks  of  his  employment, 
presupposes  that  his  master  has  performed  the  duties  of  caution, 
care,  and  vigilance  which  the  law  casts  upon  him.  It  is  only  those 
risks  which  cannot  be  obviated  by  the  adoption  of  reasonable 
measures  of  precaution  by  the  master  that  the  servant  assumes. 
(111.)  Western  Stone  Co.  v.  Muscial,  325. 

10.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— A 
servant  does  not  agree,  by  entering  an;  employment,  to  take  the  risk 
of  every  accident  or  casualty,  without  reference  to  the  previous  ex- 
ercise of  care  f.nd  diligence  on  the  part  of  the  master  to  avoid  It 
(Ul.)  Illinois  Steel  Co.  ^.  McFa^d^n,  319. 

11.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— A 
master  must  exercise  care  and  prudence  that  his  servants  be  not 
exposed  to  unreasonable  risks  and  dangers.  The  servant  has  a 
right  to  assume  that  this  will  be  ^one,  and  does  not  assume  the  risk 
of  his  master's  negligence.    (111.)  Illinois  Steel  Co.  v.  McFadden.  8ia> 


Index.  1027 

12.  MASTER  AND  SERVANT-ASSUMPTION  OP  RTSKS.-A 
fterrant  ordered  by  one  In  authority  to  do  a  dangerons  act  is  not 
required  to  balance  the  degree  of  danger  and  decide  with  absolute 
certainty  whether  he  may  safely  do  the  act,  and  even  if  he  hat 
knowledge  of  such  danger,  It  does  not  defeat  a  recovery  for  Injury, 
if,  in  obeying  his  master's  command,  he  acts  with  that  degree  of 
prudence  which  an  ordinarily  prudent  man  would  hav^e  used  under 
the  same  circumstances.    (111.)  Illinois  Steel  Co.  v.  McFadden,  319. 

13.  FELLOW-SERVANT-CONTRIBUTORY  NEGLIGENCE  OP. 

If  a  servant  is  injured  by  a  defective  tool,  the  fact  that  a 
fellow-aervant  using  it  with  him  knew  its  condition  does  not  relieve 
the  master  from  liability.  (Mich.)  Noble  v.  Bessemer  Steamship 
Co.,  461. 

14.  MASTER  AND  SERVANT— LIABILITY  FOR  ACT  OP 
VICE-PRINCIPAL.- The  mere  fact  that  a  vice-principal  exercised 
such  care,  as  in  his  Judgment  was  necessary  to  avoid  an  accident, 
does  not  relieve  his  master  from  liability  to  his  servant  for  injury 
resulting  therefrom.    (III.)  Illinois  Steel  Co.  v.  McFadden,  319. 

15.  MASTER  AND  SERVANT— LIABILITY  FOR  ACTS  OP 
VICE-PRINCIPAL.— A  master  is  liable  to  his  servant  for  the  ni'gll- 
gent  acts  of  his  vice-principal  in  ordering  work  done  in  a  dangerous 
manner,  resulting  in  injury  to  the  servant  (111.)  Illinois  Steel 
Co.  V.  McFadden,  819. 

See  Constitutional  Law,  30;  Railroads. 

MAXIMS. 

1.  MAXIM.— Equity  regards  and  treats  as  done  what,  in  good 
conscience,  ought  to  be  done.    (Ala.)  Davis  v.  Williams,  55. 

2.  WHERE  THE  REASONS  FOR  A  RULE  CEASE,  THB 
RULE  SHOULD  NO  LONGER  APPLY.  (Neb.)  Leigh  v.  Green, 
751. 

MECHANICS'  LIENS. 

1.  MECHANIC'S  LIEN.— THB  RESERVATION  OF  TITLE  ON 
THE  SALE  OF  CHATTELS  until  payment  of  the  purchase  price 
Is  not  inconsistent  with  the  right  of  the  vendor  to  a  mechanic's 
lien  against  the  building  to  which  the  chattels  are  attached.  (Mich.) 
Warner  Elevator  Mfg.  Co.  v.  Capitol  etc.  Loan  Assn.,  473. 

2.  MECHANIC'S  LIEN.- A  FUTILE  ATTEMPT  TO  EN- 
FORCE a  mechanic's  lien  does  not  preclude  the  vendor  of  ma- 
terials from  asserting  his  right  to  them  under  a  reservation  of 
title  until  the  purchase  price  is  paid.  (Mich.)  Warner  Elevator  Mfg. 
Co.  V.  Capitol  etc.  Loan  Assn.,  473. 

3.  MECHANICS'  LIENS— MODE  OF  PAYMENT.— A  recorded 
building  contract,  payable  partly  in  materials  and  partly  in  money 
is  binding  on  all  lien  claimants,  and  the  value  of  the  contract 
price  is  the  measure  of  the  owner's  liability.  (Cal.)  Stimsou  Mill 
Co.  V.  Braun,  116. 

4.  MECHANICS'  LIENS—UNCONSTITUTIONAL  LIMITA- 
TION OF—MODE  OF  PAYMENT.— A  statute  declaring  invalid 
any  contract  by  the  owner  of  real  property  for  the  constructioa 
of  a  building  thereon  unless  it  is  provided  therein  that  the  con- 
tract price  shall  be  payable  only  in  money  is  unconstitutional,  in 
that  it  is  an  infringement  upon  the  right  of  the  owner  in  the  pos- 
session and  enjoyment  of  his  property.  (Cal.)  Stimson  MIU  Co. 
y.  Brann^  116. 
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MEROANTILE  AOBNGT. 

BORCANTILB  AGENCY-ACTION  FOR  DBCBir.—WHBH 
ONB  MAXBS  STATEMENTS  to  a  commercial  agency  aa  to  hia 
financial  condition,  knowing  them  to  be  false.  Intending  tbem  to 
!)•  published  to  the  business  community  and  taken  as  tme,  it 
Is  a  fraud  upon  the  person  who  relies  and  acts  upon  such  Informa- 
tion to  his  damage,  for  which  an  action  of  deceit  will  lie.  (N.  Y.) 
Tindle  T.  Birkett,  822. 

MILITIA. 

See  Municipal  Corporations,  8-7. 

MINBS  AND  MINING. 

t  MINING  CLAIM-DISCOVERY  OF  MINBRAL  AFTBR  LO- 
CATION.—A  mining  claim,  yoid  for  want  of  a  ralid  dlacoyery  of 
mineral,  may  be  made  good  by  a  valid  discovery  after  all  acta  of 
location  have  been  performed,  but  before  the  rights  of  third  per> 
oons  have  attached.    (Colo.)  Brewster  v.  Shoemaker,  18S. 

2.  MINING  CLAIM— UNDERGROUND  LOCATION.— A  loca- 
tion of  a  mining  claim  may  be  based  on  an  underground  discovery 
ot  mineral  on  the  dip  of  a  vein  through  a  tunn^  not  claimed  under 
the  tuunel  site  act  of  Congress,  where  the  vein  has  never  been 
opened  upon  the  surface,  or  shown  by  actual  working  to  have  its 
«pex  within  the  limits  of  the  claim  as  staked.  (Colo.)  Brewster  v. 
Shoemaker,  188. 

3.  MINING  CLAIMS-ADVERSE  SUITS— LIMITATION.- 
tSectlon  2332  of  the  Revised  Statutes  of  the  United  States,  provid- 
ing that  evidence  of  the  possession  and  working  of  mining  claims 
for  the  time  prescribed  by  the  statute  of  limitations  is  sufficient 
to  establish  a  right  to  a  patent,  Is  not  available  in  an  action  in 
support  of  an  adverse  suit  against  an  application  for  a  patent. 
<Colo.)  Cleary  v.  Sklfflch,  207. 

4.  MINES  AND  MINING.— A  MILLSITE  CANNOT  BE  LO- 
CATED on  mineral  land  containing  valuable  minerals,  whether  the 
locator  owns  a  mine  in  connection  with  the  mlllslte  or  not.  (Colo.) 
Cleary  v.  Sklfflch,  207. 

5.  MINING  CLAIM.— AS  AGAINST  A  PRIOR  LOCATION  OP 
ANOTHEIR  CLASS,  one  claiming  land  as  a  mining  location  from 
which  to  extract  minerals  must  establish  that  the  ground  so 
claimed  is  valuable  to  operate  as  a  mine.  (Ck)lo.)  Cleary  ▼•  Sklf- 
flch, 207. 

6.  LODE  CLAIM  ENCROACHING  ON  MILLSITE.— IT  IS 
NOT  A  TRESPASS  to  project  the  boundaries  of  a  lode  claim,  dis- 
covered without  the  lines  of  a  millsite,  so  as  to  embrace  a  part  of 
such  site.    (Colo.)  Cleary  v.  Sklfflch,  207. 

7.  LODE  CLAIM  CONFLICTING  WITH  MILLSITE.- IN  AN 
ACTION  In  support  of  an  adverse  claim  by  a  lode  claimant  against 
an  applicant  for  a  patent  to  a  millsite,  the  Jury  should  be  instructed 
that  the  location  of  a  mining  claim  must  be  on  unappropriated 
public  domain,  and  that  in  the  absence  of  evidence  on  this  point, 
the  plaintiff  cannot  recover.    (Colo.)  Cleary  v.  Sklfflch,  207. 

8.  LODE  CLAIM— PRIOR  MILLSITE  LOCATION.— WHEN 
THE  CONTENTION  THAT  LAND  IS  MINBRAL  la  raised  by  one 
locating  a  lode  claim  embracing  land  already  taken  as  a  millsite, 
lie  must  show  that  the  land  contains  minenUs  which,  at  the  time 
the  rights  of  the  mill  owner  attached,  could  have  been  extracted 
at  a  profit    (Colo.)  Cleary  v.  Sklfflch,  207. 
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%  laNBS  AND  MINING~MILLSITES.-THE  RULBS  OF  A 
MINING  DI8TRI0T,  adopted  by  the  territorial  legislature,  anthor- 
izing  the  location  of  mlUsites  without  regard  to  the  character  oC 
the  land*  must  yield  to  an  act  of  Oongresa  providing  that  mill&ites 
can  be  located  on  nonmineral  land  only.  (Colo.)  Gleary  v.  8klf* 
flch,  207. 

10.  MINBS  AND  MINING— APPURTENANCES.— A  VE8TBI> 
RIGHT  TO  THE  USB  OF  WATER  for  milling  carries  with  It  as 
an  appurtenance  the  right  of  way  for  the  ditch  through  which  the 
water  is  diverted,  but  not  a  right  to  the  land  on  which  the  mill 
la  situated.    (Colo.)  Gleary  t.  Skiffich,  207. 

MORTGAGES. 

1.  MORTGAGE.— A  HOMESTEAD  BNTRTMAN  ON  GOVERN- 
MENT  LAND,  whose  right  is  never  perfected  into  either  a  legal  or 
equitable  title,  has  no  title  to  the  land  which  he  can  encumber  by  a. 
mortgage  executed  thereon.    (Neb.)  Marley  v.  Sturkert,  749. 

2.  MORTGAGE.  — THE  HEIRS  OF  A  DECEASED  HOME- 
STEAD BNTRTMAN  ON  GOVERNMENT  LAND,  who  perfect 
title  in  themselves,  receive  the  land,  not  from  their  ancestor,  but 
directly  from  the  government,  and  upon  the  issuance  of  the  patent' 
they  become  possessed  of  the  full  legal  and  equitable  title,  free  from' 
any  mortgage  lien  sought  to  be  created  thereon  by  the  entryman  in- 
his  lifetime.    (Neb.)   Marley  v.  Sturkert,  749. 

8.  MORTGAGES-WAIVER  OF  HOMESTEAD— ACKNOWL- 
EDGMENT BY  NOTARY  FINANCIALLY  INTERESTED.— Am 
acknowledgment  of  a  mortgage  to  a  corporation  In  which  thtf 
homestead  of  the  mortgagors  is  waived  and  relinquished,  taken 
by  a  notary,  who  is  a  stockholder  Itf  the  corporation,  is  void,  be- 
cause of  his  financial  interest  in  the  debt  secured,  so  far  as  the 
homestead  is  concerned,  but  the  mortgage  is  otherwise  binding 
if  its  execution  is  proved  independently  of  such  acknowledgment. 
(111.)  Ogden  Bldg.  etc.  Assn.  v.  Mensch,  330. 

4.  MORTGAGES— VOID  ACKNOWLEDGMENT  —  EFFECT 
AS  NOTICE. — ^If  the  disqualifying  interest  of  the  notary  public  is 
not  apparent  on  the* face  of  the  mortgage  or  the  certificate  of 
acknowledgment  thereof,  the  registration  and  recording  of  the 
mortgage  is  effectual  as  constructive  notice  to  the  extent  of  the 
lien  created  thereby.    (111.)  Ogden  Bldg.  etc.  Assn.  v.  Mensch,  830. 

5.  MORTGAGES— ACKNOWLEDGMENT  BY  OFFICER  OR 
AGENT  OF  CORPORATION.— A  dlrectw,  oflicCT,  or  agent  who 
is  not  a  stockholder  in  a  corporation  which  is'  interested  In  the  in- 
strument to  be  acknowledged  is  not  disqualified  to  take  and  certify 
to  an  acknowledgment  In  an  official  capacity.  (111.)  Ogden  Bldg. 
etc.  Assn.  v.  Mensch,  830. 

6.  MORTGAGES  —  STIPULATION  OF  NEGOTIABILITY.— 
A  provision  iur  a  mortgage  to  a  building  association  that  it  is  non- 
negotiable  and  uncollectible  by  any  other  person  than  the  asso- 
ciation is  not  operative  against  an  assignment  made  by  a  receiver 
of  the  association  under  an  order  of  court  (Iowa)  Spinney  v» 
MUler,  851. 

7.  MORTGAGES.- THE  RIGHT  OF  A  JUNIOR  MORTGAGED 
to  have  lands,  covered  by  senior  mortgages,  sold  in  the  inverse  order 
of  their  alienation,  is  destroyed  by  the  foreclosure  of  a  senior  mort- 
gage and  their  sale  to  a  third  party,  no  notice  of  the  equity  of  the 
Junior  mortgagee  having  been  averred  or  proven.  (Ala«)  Three- 
foot  Brothers  &  Co.  v.  Hillman,  89L 
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K  MORTGAGES— PRIORITY.— Where  there  are  two  mortgages 
'in  the  same  land,  and  the  senior  mortgagee,  nnder  a  power  of  sale 
contained  in  the  mortgage,  sells  the  land,  taking  a  purchase  money 
mortgage  therefor,  it  is  a  lien  superior  to  the  mortgage  held  by  the 
junior  mortgagee.  (Ala.)  Threefoot  Brothers  &  Co.  y.  Hlllman, 
89. 

9.  MORTGAGB.-A   JUNIOR  MORTGAGES  HAS  THE  RIGHT 

TO  REDEEM  from  a  senior  encumbrance,  after  the  maturity  of  the 
prior  indebtedness,  but  he  cannot  compel  a  senior  mortgagee  to  fore- 
close his  mortgage.    (Ala.)  Threefoot  Brothers  &  Ck).  v.  Hillman,  39. 

10.  JUDICIAL  SALE,  WHO  ENTITLED  TO  REDEEM  FROM 
AS  "ASSIGNS." — If  a  statute  authorizes  a  mortgagor  or  his  as- 
signs to  redeem,  the  word  "assigns**  must  be  held  to  include  mort- 
gagees purchasing  under  an  invalid  foreclosure  sale,  if  the  mort- 
gagor, upon  the  expiration  of  the  time  for  redemption  from  such 
sale,  abandons  possession,  presumably  in  the  belief  that  the  sale 
was  regular,  and  the  purchasers  immediately  take  and  thereafter 
hold  possession,  apparently  with  the  consent  of  the  mortgagor. 
(Minn.)  Law  v.  Citizens'  Bank,  566. 

Bee  Building  and  Loan  Associations,  5-7;  Chattel  Mortgages;  Hiis> 

band  and  Wife,  2;  Usury,  2. 

MUNICIPAL    CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS  —  ORDINANCES  —  CURA- 
TIVB  STATUTE.— Although  a  provision  in  a  municipal  ordinance 
conferring  power  upon  a  board  to  exclusively  control  the  erection 
of  an  electric  light  plant,  and  to  expend  the  proceeds  of  bonds 
therefor,  and  to  operate  the  plant  when  erected,  is  Invalid.  It  does 
not  affect  the  other  valid  provisions  of  the  ordinance  or  of  a  cura- 
tive statute  in  relation  thereto,  nor  does  it  defeat  the  proper  is- 
suance and  sale  of  the  bonds,  Sfince  all  of  the  powers  can  be  ex- 
ercised only  after  the  bonds  are  issued  and  sold«  (Fla.)  Middleton 
V.  St.  Augustine,  227. 

2.  A  MUNICIPAL  CORPORATION  IS  NOT  LIABLE  FOR 
DAMAGES  other  than  those  caused  to  property  by  an  act  in  pur> 
auance  of  Its  legislative  or  judicial,  or  in  the  exercise  of  its  poU'^e. 
powers.  Hence,  if  by  a  sewer  or  drain  it  conducts  water  upon 
lands  of  a  private  owuei*,  doing  damages  thereto,  and  also  causing 
sickness  and  death  in  his  family,  he  may  recover  for  the  injury  to 
his  land,  but  not  for  any  of  the  other  damages  suffered  by  him. 
(N.  C.)  WilUams  v.  Town  of  Greenville,  860. 

3.  MUNICIPAL  CORPORATIONS.-THE  DUTT  TO  SUP- 
PRESS  riots  and  prevent  mobs  and  disorderly  assemblages,  im- 
posed upon  cities,  is  public  or  governmental  in  character.  In  the 
discharge  thereof,  the  city  acts  as  a  public  agency  of  the  state. 
(111.)  Chicago  V.  Chicago  League  Ball  Club,  243. 

4.  MUNICIPAL  CORPORATIONS— SUPPRESSION  OF  RIOTS 
—EXPENSE  OF  SHELTJ2RING  MILITIA.— A  city  is  not  liable 
for  the  expense  of  sheltering  the  militia  or  for  damage  done  by  it, 
when  it  is  sent  into^  and  camped  within,  the  city,  for  the  purpose 
«f  Quelling  a  riot,  or  other  tumult,  even  though  the  camp  ground 
whexe  the  troops  are  quartered  is  occupied  by  the  direction  of  the 
mayor  of  the  city.    (111.)  Chicago  v.  Chicago  League  Ball  Club,  243. 

5.  MUNICIPAL  CORPORATIONS— SUPPRESSION  OF  RIOTS 
LIABILITY  FOR  EXPENSE. — ^If  a  riot  assumes  such  proportions 
In  a  city  that  It  becomes  necessary  that  the  state  Interfere  and 
exert  its  supreme  power  by  calling  out  the  militia  to  auppreas  lt»  to 
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tbiit  extent  the  f^tnte  is  the  actior,  and  Iftie  boMed  of  expense  Incntretl 
through  its  acts  is  Dot  to  be  borne  by  the  city.  ^IlL)  Chicago  V. 
Chicago  League  Ball  Club,  243.     ' 

6.  MUNICIPAL  CORPORATIONS— SUPPRESSION  OP  RIOTS. 
Primarily,  the  duty  of  protecting  lives  and  property  from  the 
unlawful  violence  of  mobs  H>r  rioters  rests  •  in  the  state.  This 
duty  is  not  devested,  nor  in  any  degree  impaired- or  diminished,  by 
the  delegation  of  various  powers  to  municiplilitieS.  (111.)  Chicago 
▼.  Chicago  League  Call  Club,  243.       < 

7.  MUNICIPAL  CORPORATION— SUPPRESSION  OF  RIOTS 
—POWER  TO  CALL  OUT  MILlTIA.— It  Isnot  within  the  power  of 
th^  legislature,  nor  has  it  attempted  to  confer  upon  cities  and 
villages,  independent  or  primary  power 'to  employ  the  militia  of 
the  state  in  quelling  riots  and  overcoming  tumults.  (111.)  Chicago 
▼.  Chicago  League  Ball  Club,  243. 

See  Constitutional  Law,  19-24;  Injunctions,  4;  Negligence^  4-6;  Ped- 
dlers;  Public   Money;  Reference* 

MURDBIU 
See  Homicide. 

NATURALIZATION. 

NATURALIZATION— KNOWLEDGE  OP  CONSTITUTION.— 
An  alien  cannot  be  denied  the  right  to  become  a  citizen  by  naturali- 
sation simply  because  he  shows  great  ignorance  of  the  laws  and 
constitution  of  the  United  States.    (Miss.)  Ex  .parte  Johnson,  666. 

.  ■ 

ft  • 

NEGLIGENCE. 

1.  NEGLIGENCE  OF  PARENTS  cannot  be  imputed  to  a  minor 
child.    (Iowa)  Ives  v.  Welden,  379. 

2.  NEGLIGENCE  OP  PARENT— EFFECT  ON  CHILD.— The 
negligence  of  a  father  with  knowledge  that  a  vessel  contains  gaso- 
line. In  permitting  his  child  to  use  it  under  the  belief  that  It 
contains  coal-oil,  without  conveying  information  of  the  nature  of 
the  fliiid,  l8  not  imputable  to  the  child  so.  as  to  relieve  the  seller 
from  liability  for  injury  to  the  child  resulting  from  a  failure  to 
label  the  vessel  "gasoline,"  as  required  by  statute.  (Iowa)  Ives  v. 
Welden,  379. 

8.  NEGLIGENCE— INJURY  TO  MINOR.-The  violation  of  a 
statutory  requirement  by  the  seller  in  failing  to  label  or  mark 
gasoline  as  such  before  delivery  to  the  purchaser  Is  negligence 
per  se,  rendering  such  seller  liable  for  injury  to  a  member  of  the 
purchaser's  family  who  uses  such  gasoline  under  the  belief  that 
it  is  coal-oil.    (Iowa)  Ives  v.  Welden.  379, 

4.  NEGLIGENCE- VIOLATIONS  OP  MUNICIPAL  ORDI- 
NANCES AS  EVIDENCE  OP.— The  violation  of  a  municipal  ordi- 
nance is  a  circumstance  from  which  negligence  may  be  inferred, 
and  it  may  be  introduced  to  prove  negligence  and  considered  by  the 
Jury  for  that  purpose,  though  not  pleaded,  when  no  violation  thereof 
iB  alleged.    (S.  C.)  Brasington  v.  South  Bound  R.  R.  Co.,  905. 

6.  NEGLIGENCE— EXCAVATIONS  —  INSTRUCTIONS  THAT 
ANT  PERSON  who  makes  an  excavation  in  a  public  highway  or 
street,  and  carelessly  and  negligently  fails  to  provide  proper  safe- 
guards therefor,  is  liable  in  damages  to  any  person  injured  by  rea« 


1032  IsDxr. 

son  thereof,  correcay  states  a  general  mie  of  law,  and  If  It  Is  desfireA 
that  limitations  of  such  rule  be  stated  to  tbe  jury,  a  request  to  that 
effect  must  be  submitted.  (S.  C.)  Brasington  y.  Soutb  Bound  R.  B. 
€k).,  906. 

6.  NBGLIGENGB— ORDINANCE  AS  HYIDBNGB  OF.— A 
municipal  ordinance  is  admissible  in  evidence  without  pleading  i^ 
for  the  purpose  of  showing  the  negligence  of  a  railroad  company  in 
having  violated  it,  though  the  action  is  founded  on  negligence  and 
not  on  the  ordinance.  (S.  G.)  Brasington  v.  South  Bound  B,  B.  Gou 
90S. 

See  Damages;  Railroads;  Telegraph  GompanieSi 

NBGOTIABLB  INSTRUMENTS. 
See  Mortgages. 

NOTICE. 

NOTICE  IS  SUFFICIENT  if  it  puts  the  party  upon  sodi 
inquiry  as,  if  prosecuted,  would  lead  to  a  knowledge  of  thoss 
rights  with  which  it  is  proposed  to  affect  him.  (Iowa)  Aultmaji  A 
Taylw  Machinery  Go.  v.  Kennedy,  373. 

NUISANCE. 

1.  NUISANCB-INJUNCTION-FALIi  OF  ICE.— WHERE  A 
TOWER,  otherwise  properly  built.  \0  so  constructed  that  large 
quantities  of  ice  accumulating  thereon  fall  upon  and  injure  ad- 
Joining  property  and  endanger  human  life,  it  is  a  private  nuisance^ 
and  adjoining  owners  are  entitled  to  an  injunction  restraining  the 
maintenance  of  the  tower  in  such  manner  that  ice  formed  thereon 
would  fall  on  and  injure  adjoining  property.  (N.  Y.)  Davis  v. 
Niagara  Falls  Tower  Co.,  817. 

2.  NUISANCE.— WHERE  A  STRUCTURE  IS  BUILT  SO  NEAR 
FALLS  as  to  be  subject  to  the  precipitation  thereon  of  spray  and 
water  from  the  falls,  the  owner  must  take  the  necessary  precau- 
tions against  casting  the  water  which  falls  on  his  own  premises 
or  the  ice  that  is  formed  therefrom  upon  those  of  his  nei^hboc; 
<N.  Y.)  Davis  V.  Niagara  Falls  etc.  Co.,  817. 

See  Injunctions,  1,  2;  Waters,  10,  IL 

OFFICERS. 

1.  PUBLIC  OFFICERS,  REMOVAL  OF,  FOR  MISCONDUCT 
IN  PRIOR  TERMS  OF  OFFICE.— In  a  proceeding  for  the  removal 
of  a  public  officer  for  misconduct  in  office,  his  acts  of  misconduct 
in  a  prior  term  may  be  investigated,  especially  if  connected  with 
acts  of  a  similar  character  occurring  in  his  present  term.  (Minn.) 
State  V.  Megaarden,  534. 

2.  PUBLIC  OFFICER-RIGHT  OF  SUSPENSION,  WHEN  IN- 
CLUDED IN  THE  RIGHT  OF  REMOVAL.— Under  a  statute  au- 
thorizing the  governor,  whenever  it  appears  by  competent  evidence 
that  a  public  officer  has  been  guilty  of  malfeasance  or  misfeasance, 
to  remove  him,  after  giving  him  a  copy  of  the  charges  and  givinip 
him  an  opportunity  to  be  heard  in  his  defense,  and  that  the  gov- 
ernor may  appoint  special  commissioners  to  take  and  report  testi- 
mony, he  may,  on  appointing  such  commissioners,  suspend  the 
efflcer  during  such  investigation.    (Minn.)  State  v.  Megaarden,  534. 
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8.  OPFICIAIi  BOND.-AN  ACJTION  BT  A  THIRD  PERSON 
cantiot  be  maintained  on  an  official  bond,  unless  anthorlty  therefor 
can  be  found  in  the  statute.    (Mich.)  City  of  Baton  Bapids  y.  Stnmp, 

See  Sheriffs. 

0LB0MAR6ARINB. 
Bee  Criminal  Law,  & 

OPINION  BVIDBNOB. 
See  Witnesses. 

OPTION  TO  PURCHASE. 
See  Assignments,  2;  Perpetuitieti 

ORDINANCES. 
Bee  ICnnicipal  Corporations;  Negligence^  4-C 

PARENT   AND    CHILD. 
See  Negligence,  1-8. 

PARTNERSHIP. 
See  Attacliment  and  Garnishment^  4. 

PARTY-WALLS. 

1  PARTY- WALLS-WHAT  ARE.— A  party-wall  is  the  division 
wall  between  two  connected  and  mutually  supporting  buildings, 
either  both  actually  erected  or  one  only  contemplated,  of  different 
owners,  commonly,  but  not  necessarily,  standing  half  on  the  land  of 

each,  <Mrdinarily  maintained  at  mutual  cost,  and  always  with  the 
right  of  each  owner  to  insert  his  timbers  therein.  (Tenn.)  Dun»- 
comb  y.  Randolph,  915. 

2.  PARTY-WALLS— HOW  CREATED.— The  sources  of  party- 
walls  are  three,  consisting  of  an  express  or  implied  contract  between 
the  parties,  prescription  or  a  statute  or  municipal  law,  and  when  it 
is  created  by  contract  the  contracting  terms,  as  Judicially  Inters 
preted,  determine  the  rights  of  the  parties.  (Tenn.)  Dunscomb  y. 
Randolph,  915. 

3.  PARTY-WALLS-CREATION  BY  CONTRACT.— A  wall  be- 
tween two  lots,  the  property  of  different  owners,  Is  a  party-wall 
though  erected  wholly  by  one  of  such  owners  and  principally  upon 
his  own  land  if  It  is  erected  under  a  contract  with  the  other  owner 
that  the  footing,  and,  to  some  extent,  the  wall,  may  be  extended 
over  onr  the  property  of  the  latter,  and  that,  when  so  constructed* 
he  may  use  it  as  a  party-wall  upon  payment  of  one-half  of  Its 
value.    (Tenn.)  Dunscomb  v.  Randolph,  915. 

4.  PARTY-WALLS-RIGHT  TO  CUT  OPENINGS-ESTOP- 
PEL.— A  part  owner  of  a  party-wall  who  permits  the  cutting  of 
openings  and  windows  therein,  and  by  his  conduct  Induces  the  be- 
lief that  he  does  not  object  thereto,  is  estopped  to  object  to  the  coiir* 
tinuance  and  maintenance  thereof,  in  the  absence  of  injury  there- 


1034  Index. 

from,  or  desire  to  use  the  wall.    (Tenn.)  Danscomb  ▼.  Randolph, 
015. 

6.  PARTY-WALLS— RIGHT  TO  CUT  WINDOWS  OR  OPEN- 
INGS IN.— A  partj-wall  must  ordinarily  be  construed  to  me&a  a 
solid  wall  without  windows  or  openings.  Hence  neither  part  owner 
has  any  right  to  cut  openings  In  the  wall,  and  may  be  enjohned 
from  doing  so.    (Tenn.)  Dunscomb  y.  Randolph,  915. 

PEDDLERS. 

1.  PEDDLER,  WHO  IS  NOT.— One  who  trayels  from  house  to 
house  on  foot  exhibiting  samples  of  goods  and  taking  orders,  which 
he  sends  to  his  principals  in  another  state,  who  ship  them  to  him, 
whereupon  he  again  travels  on  foot  delivering  such  goods,  la  not 
a  peddler.    (N.  0.)  State  v.  Frank,  885. 

2.  DEFINITION.-A  PEDDLER  is  a  small  retail  dealer  who 
carries  his  merchandise  with  him,  traveling  from  place  to  place  and 
from  house  to  house,  exposing  his  goods  for  sale^  and  selling  and 
delivering  them  to  consumers  rather  than  to  dealers.  (Minn.)  St. 
Paul  y.  Briggs,  554. 

3.  PEDDLERS,  WHO  ARE  NOT.-ONB  WHO  SOLICITS  OR- 
DERS  FROM  DEALERS  for  future  delivery,  or  sells  by  sample, 
whether  in  his  own  behalf  or  as  agent  of  a  wholesaler,  cannot  be 
held  to  be  a  peddler.    (Minn.)  St  Paul  y.  Briggs,  554. 

4.  MUNICIPAL  CORPORATIONS  —  POWER  TO  MAKE 
DEFINITIONS.— Under  a  statute  purporting  to  authorize  a  munic- 
ipal corporation  to  define,  restrain,  regulate,  and  license  peddlers, 
it  is  not  at  liberty  to  adopt  such  definitions  as  it  may  choose  with- 
out regard  to  the  ordinary  meaning  of  the  words.  Its  power  of 
definition  must  be  confined  within  reasonable  bounds  and  limited 
to  the  generally  accepted  meaning  and  scope  of  the  law  relating  to 
the  subject.  Hence,  one  who,  as  the  agent  of  wholesale  dealerts, 
makes  periodical  trips  to  a  city  with  a  wagon-load  of  supplies,  sell- 
ing them  to  dealers,  and  who  neither  sells  to,  nor  takes  orders 
from,  consumers,  cannot  be  convicted  of  peddling,  although  tbe 
municipality  has  adopted  a  definition  of  that  word  which  indndea 
the  acts  committed  by  him.    (Minn.)  St  Paul  T.  Briggs,  554. 

PEDIGREE. 
See  Evidence. 

PENSIONS  TO  TEACHERS. 
See  Constitutional  Law,  1^24. 

PERISHABLE  CROP. 
See  Executions,  12. 

PERPETUITIES. 

1.  PERPETUITIES— OPTION  TO  PURCHASB.-Under  a  stat- 
ute forbidding  the  suspension  of  the  absolute  power  of  allenatioa 
for  a  longer  period  than  two  lives  In  being,  except  where  there 
are  per&ons  in  being  to  whom  an  absolute  interest  In  possession 
can  be  conveyed,  a  lessor's  agreement  for  himself,  his  heirs,  and 
executor  to  sell  to  the  lessee,  his  heirs,  or  assigns,  at  any  time  af- 
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ter  the  expiration  of  fifteen  years,  and  within  the  term  of  the  lease 
Is  not  void  as  being  against  the  rule  as  to  perpetuities.  (Cal.) 
Blakeman  v.  Miller,  120. 

2.  OPTIONS  TO  PURCHASE— REMOTENESS  OP  FUTURH 
ESTATE. — ^The  Interest  of  a  lessee  given  an  option  to  purchase 
after  a  specified  period  and  within  the  term  of  the  lease  Is  neither 
a  remainder,  contingent  upon  a  term  of  years,  nor  a  fee  limited 
on  a  fee,  forbidden  by  statute,  nor  Is  It  void  for  remoteness  as 
being  a  future  Interest  that  may  not  vest  within  the  time  pre- 
scribed by  law.    (Cal.)  Blakeman  y.  Miller,  120. 

PHYSICIANS. 
See  Witnesses. 

PLEADING  AND  PRACTICE. 

1.  A  DEMURRER  ADMITS  net  only  those  facts  which  are  ex- 
pressly alleged  In  the  complaint,  but  everything  which  can  be  Im- 
plied by  fair  and  reasonable  intendment  from  Its  allegations.  (N. 
Y.)  Roberson  y.  Rochester  Folding  Box  Co.,  828. 

2.  PRACTICE.— A  DEMURRER  TO  A  REPLICATION 
SHOULD  BE  SUSTAINED  where  It  Is  argumentative  and  In- 
definite and  does  not  deny  the  material  facts  stated  by  the  defend- 
ant In  his  pleas.    (Md.)  Robey  v.  State,  405. 

3.  PRACTICE.— ON  A  DEMURRER  TO  REPLICATION  the 
court  must  search  for  the  first  error  in  the  pleadings,  for  upon 
settled  principle  the  demurrer  will  mount  to  that  error.  (Md.) 
Robey  v.  Smte,  405. 

4.  PRACTICE.— A  PRAYER  TO  THE  COURT  TO  RULE  that 
the  verdict  should  be  for  the  defendant  on  the  agreed  statement 
^  facts  filed  and  the  fieri  facias  and  return  of  the  sheriff  offered, 
does  not  raise  a  distinct  legal  question,  and  is  so  general  and  In- 
definite that,  should  the  prayer  be  granted,  there  would  be  no 
means  to  determine  upon  what  theory  it  was  founded.  (Md.)  Robey 
▼.  State,  405. 

6.  PRACTICE.— THE  PLEA  OF  GENERAL  PERFORMANCE 
TO  A  DECLARATION  assigning  breaches  of  the  condition  of  a 
bond  is  not  allowable.    (Md.)  Robey  v.  State,  405. 

6.  PRACTICE.— THE  DEFENSE  ON  EQUITABLE  GROUNDS 
PERMITTED  BY  THE  CODE  OF  MARYLAND  cannot  be  pleaded 
where  the  defense  Is  one  which  could  have  been  pleaded  at  law. 
(Md.)  Robey  v.  State,  405. 

7.  PLEADINGS-ADMISSIONS  IN  ANSWER.— An  allegation 
in  an  answer  to  a  bill  to  foreclose  a  loan  association  mortgage  that 
the  defendants  "executed  as  security  for  said  loan,  a  bond  and 
mortgage,  copies  of  which  are  annexed  as  exhibits  to  said  bill 
of  complaint,"  is  not  an  admission  that  defendants  have  waived 
their  homestead  rights  In  a  legal  manner,  although  the  mortgage 
and  acknowledgment  contain  a  clause  releasing  them.  If  the  an- 
swer further  alleges  that  the  defendants  have  not  by  such  mort- 
gage released  or  waived  their  homestead.  (111.)  Ogden  Bldg.  etc. 
Assn.  V.  Mensch,  830. 

8.  A  COURT  OF  EQUITY  CANNOT  GENERALLY  PROVIDE 
FOR  COMPENSATION  TO  A  DEFENDANT,  in  the  absence  of  a 
cross-bill  asking  for  such  relief.  (Ala.)  Hendrix  y.  Southern  Ry. 
Co.,  27. 
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9.  AN  ANSWER  IN  CHANCBRT  LOOKS  ONLY  TO  THB  DB- 
FEAT  OF  THE  BILL,  as  a  general  rule,  and  does  not  autfaorlie  tte 
granting  of  affirmatiye  relief  to  the  defendant.  (Ala.)  Hendiix  t. 
Southern  Rj.  Ck>.,  27. 

See  Libel*  10-18. 

PLEDGE  OF  STOCK. 
See  Ck>rporatlonit  27-80L 

POWERS. 

POWBRS.-CONDmONS  ATTACHED  by  the  donor  to  tbo 
execution  of  a  power  must  be  strictly  complied  with,  howerer  un- 
esaential  they  may  aeem.    (Miss.)  Sharpley  y.  Plan^  688. 

PRACTICE. 
See  Pleading  and  Practice. 

PRECEDENTa 
See  Acdona. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVACY,  RIGHT  OF. 

1  THB  RIGHT  OF  PRIVACY,  FOUNDED  UPON  THB 
CLAIM  that  a  man  has  a  right  to  pass  through  this  world  without 
having  his  picture  published,  his  business  enterprises  discussed,  or 
his  eccentricities  commented  upon,  whether  the  comment  be  fSTor- 
able  or  otherwise,  is  not  recognized  in  the  law,  and  cannot  be  en- 
forced in  equity.  (N.  Y.)  Roberson  y.  Rochester  Folding  Box  Co^ 
828. 

2.  THB  LAW  TAKES  NO  COGNIZANCE  OF  A  SENTIMEN- 
TAL INJURY,  independent  of  a  wrong  to  person  or  property. 
(N.  Y.)  Roberson  y.  Rochester  Folding  Box  Co.,  828. 

3.  A  COURT  OF  EQUITY  WILL  NOT  ENJOIN  THB  UNAU- 
THORIZED  PUBLICATION  OF  THE  PORTRAIT  OF  A  PER- 
SON,  on  the  ground  that  such  person's  right  of  priyacy  has  been 
inyaded.  In  the  absence  of  injury  to  one's  person,  property,  or  repu- 
tation.   (N.  Y.)  Roberson  y.  Rochester  Folding  Box  Co^  828L 

PRIVILEGED  COMMUNICATION& 
See  Libel;  Witnesses,  9-11. 

PROBATE  PROCEEDING& 
See  Bxecutors  and  Administratora. 

PROCESS. 

1.    JURISDIOTION.*-AN  AFFIDAVIT  FO|t  SBRTIOB  BT  PUB- 
LICATION IS  SUFFICIENT  if  sworn  to  upon  Information 
belief.    (Neb.)  Leigh  y.  Green,  751. 
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2.  AFFIDAVIT  ON  INFORMATION  AND  BBLIBF.— Where, 
from  the  nature  of  tilings,  an  affiant  cannot  have  posltiTe  knowl- 
edge, it  is  sufficient  if  the  affidavit  ia  made  upon  information  and 
belief.    (Neb.)  Leigh  y.  Green,  751. 

8.  .  JURISDICTION.— WHERE  THE  STATUTE  IS  SILENT  ON 
THE  SUBJECT,  AN  AFFIDAVIT  FOR  THE  PUBLICATION  OF 
SUMMONS  may  be  made  within  a  reasonable  time  before  the  peti- 
tion is  filed.    (Neb.)  Leigh  ▼.  Green,  751. 

4.  JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  OF 
SUMMONS  sufficiently  sets  forth  the  cause  of  action  in  a  snlt  to 
enforce  a  tax  lien,  where  it  states  that  the  case  is  one  in  which 
seryice  of  publication  is  authorized  by  statute,  and  in  which  the 
relief  demanded  consisted  In  part  of  excluding  the  defendant  from 
any  interest  in  the  land  described.    (Neb.)  Leigh  v.  Green,  751. 

6.  JURISDICTION.— THE  SOLE  PURPOSE  OF  AN  AFFIDA- 
VIT FOR  THE  PUBLICATION  OF  SUMMONS  is  to  enable  the 
court  upon  inspection  to  determine  whether  the  action  is  one  in 
which  jurisdiction  may  be  obtained  by  service  by  publication. 
(Neb.)  Leigh  v.  Green,  751. 

6.  JURISDICTION.— AN  AFFIDAVIT  FOR  PUBLICATION  IS 
SUFFICIENT  IF  IT  ADVISES  THE  COURT  of  the  nature  of  the 
actiout  and  that  the  action  was  of  such  a  character  that  the  court 
could  acquire  Jurisdiction  by  service  by  publication.  (Neb.)  Leigh 
T.  Green,  751. 

7.  JURISDICTION.— WHERE  PROCESS  IS  SERVED  BY  PUB- 
LICATION, the  fact  that  the  affidavit  for  publication  was  made 
two  days  before  the  petition  was  filed  will  not  prevent  the  court 
from  acquiring  Jurisdiction,  since  no  presumption  of  a  change  in 
the  state  of  facts,  during  such  interval,  can  fairly  arise.  (Neb.) 
Leigh  V.  Green,  751. 

8.  JURISDICTION.— SERVICE  OF  SUMMONS  by  the  Justice  of 
the  peace  who  issues  it  is  null  and  void,  and  does  not  confer  Juris- 
diction of  the  person  of  the  defendant  (Miss.)  McDugle  v.  Filmer, 
682. 

See  Jurisdiction,  5. 

PUBLIC  LANDS. 

1  PUBLIC  LANDS  -  AUTHORITY  OF  SECRETARY  OF 
INTERIOR. — ^The  supervisory  authority  conferred  upon  the  Sec- 
retary of  the  Interior  over  the  disposal  of  public  lands,  and  to  order 
the  issuance  of  patents  therefor,  is  not  lost  by  the  fact  that  he  has 
erred  In  a  former  decision,  or  that  he  has  repeated  the  error  once 
or  many  times  by  denying  a  motion  to  set  it  aside  or  re-examine 
his  action.    (Cal.)  Gage  v.  Gunther,  141. 

2.  PUBLIC  LANDS.— MATTERS  OF  MERE  PROCEDURE 
before  the  United  States  land  department  are  questions  of  fact,  the 
decision  of  which  thereby  cannot,  in  the  absence  of  fraud,  be  re- 
viewed in  any  other  tribunal.    (Cal.)  Gage  v.  Gunther,  141. 

8.  PUBLIC  LANDS-DECISION  OF  LAND  DEPARTMENT.— 
The  decision  of  the  United  States  land  department  upon  any  ques- 
tion of  fact,  in  determining  the  right  of  a  person  to  receive  a 
patent  to  public  land,  is,  in  the  absence  of  fraud,  mistake,  or  im- 
position, conclusive  upon  other  tribunals.  ((^1.)  Gage  v.  (Gunther, 
141. 

4.  PUBLIC  LANDS-DECISION  OF  LAND  DEPARTMENT— 
REVIEiW  BY  SUCCESSOR.— The  decision  of  a  Secretary  of  the 
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Interior  against  a  public  land  claimant  Is  not  res  Judicata  of  tbe 
jurisdiction  of  his  successor  in  office  to  review  such  decision  and 
the  facts  involved,  and  if,  in  his  opinion,  an  error  of  law  has  been 
committed,  to  set  aside  the  decision  and  thereafter  proceed  accord* 
Ing  to  the  law.    (Cal.)  Gage  v.  Gunther,  141. 

6.  PUBLIC  LANDS-DECISION  OP  LAND  DEPARTMENT— 
ERROR  OR  MISTAKE.— If  the  United  States  land  department  in 
malting  its  determination  of  fact  as  to  the  person  entitled  to  receive 
a  patent  to  public  land,  has  disregarded  the  law  applicable  thereto, 
or  has  erred  in  its  construction  of  the  law,  or  by  reason  of  mistake 
has  issued  to  one  person  a  patent  for  the  land,  which  upon  undis- 
puted facts  should  have  been  issued  to  another  who  has  contested 
his  claim,  the  patentee  must  be  held  a  trustee  for  the  contesrtant 
in  proceedings  to  be  taken  in  equity.    (Cal.)  Gage  v.  Gunther,  141. 

6.  PUBLIC  LANDS— DECISION  OP  LAND  DEPARTMENT- 
POWER  OP  REVIEW.— The  authority  of  the  Secretary  of  the  In- 
terior to  review  or  set  aside  a  former  decision  relating  to  pablle 
lands  cannot  be  taken  away  by  any  rules  of  procedure  which  he 
may  formulate.  He  cannot  devest  himself  of  the  supervisory  duty 
imposed  upon  him,but  he  may  suspend  or  disregard  any  rule  of 
prQcedure  established  by  him  in  any  particular  case  if  the  ends  of 
Justice  require  it.    (Cal.)  Gage  v.  Gunther,  141. 

7.  PUBLIC  LANDS  —  ADVERSE  CLAIMS  TO  DESERT 
LAND.— A  contestant  cannot  become  an  adverse  claimant  to 
desert  land  segregated  under  the  entry  of  a  claimant  by  an  at* 
tempted  adverse  entry  of  the  land  under  homestead  and  timber 
culture  acts.  Such  entry  is  subordinate  to  the  original  entry  until 
it  is  finally  determined,  and  a  determination  that  the  original  en- 
tryman  is  entitled  to  a  patent  uecessaHly  determines  that  his  eatrj 
has  never  lapsed,  and  that  there  was  no  time  where  the  claim  of 
the  contestant  could  become  adverse.    (Cal.)  Gage  v.  Gunther,  141. 

8.  PUBLIC  LANDS  —  ADVERSE  CLAIMS  TO  DESERT 
LAND. — A  contestant  by  simply  bringing  information  to  the  gov- 
ernment that  a  desert  land  claimant  is  in  default,  does  not  become 
an  adverse  claimant  to  the  land  by  virtue  of  the  contest;  and 
cannot,  though  successful  therein,  acquire  a  preferred  right  of 
entry  on  the  land,  so  as  to  preclude  a  determination  of  the 
equitable  rights  of  the  original  claimant  ((Dal.)  Gage  v.  Gunther, 
141. 

9.  PUBLIC  LANDS-EQUITABLE  RIGHTS  OP  CLAIMANT.— 
A  public  land  claimant,  though  he  has  failed  to  comply  strictly 
with  the  terms  of  the  statute  has  a  right  In  the  absence  of  an 
adverse  claim,  to  have  his  equitable  rights  passed  upon  by  the 
commissioner  of  the  general  land  office  and  referred  to  the  board 
of  equitable  adjudication  created  for  that  purpose,  and  a  decision 
thereby  in  his  favor  is  a  sufficient  answer  to  a  claim  that  he  has 
not  strictly  complied  with  the  statute,  and  entitles  him  to  a  patent 
(Cal.)  Gage  v.  Gunther,  141. 

See  Mortgages,  1,  2. 

PUBLIC  MONET. 

1.  PUBLIC  MONEY.-EXCISE  MONEY  OR  LICENSE  PEES 
belonging  to  a  municipal  corporation  are  public  money.  (N.  Y.) 
Matter  of  Mahon  v.  Board  of  Education,  810. 

2.  PUBLIC  MONEY.— THE  PROCEEDS  QP  THE  PINES  and 
deductions  from  the  wages  of  public  school  teachers  are  public 
moneys.    (N.  Y.)  Matter  of  Mahon  v.  Board  of  Education,  810. 
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PUBLIO  OFFIGBRS. 
See  Officers. 

QUIETING    TITLE. 

SUIT  TO  QUIET  TITLE,  RULES  OP  EQUITY  APPLICA- 
BLE TO.— The  action  to  determine  conflicting  claims  of  title  an* 
thorlzed  by  the  statutes  of  Minnesota,  though  statutory,  is  sub- 
stantially an  equitable  action,  and,  except  as  otherwise  provided  in 
the  statute,  all  the  ordinary  rules  governing  suits  In  equity  to  quiet 
title  apply  to  such  action,  including  the  rule  as  to  persons  whom  it 
is  necessary  to  make  parties  in  order  to  bind  contingent  interests. 
(Minn.)  Mathews  v.  Lightner,  558. 

RAILROADS. 

1.  RAILROADS— SAFE  PLACE  FOR  EMPLOYE  TO  WORK.— 
It  is  the  duty  of  a  railway  company  to  see  that  a  building  over 
its  switch-track  Is  reasonably  safe  for  its  employd  whose  duties 
call  him  thereunder,  though  the  building  belongs  to  third  persons. 
(Mich.)  Doyle  v.  Toledo  etc.  Ry.  Co.,  456. 

2.  NBGLIGBNCE-€ONFLICT  OF  LAWS.— The  law  of  the  state 
In  which  a  railway  employd  is  injured  must  govern  in  an  action 
to  recover  therefor  brought  in  another  state.  (Iowa)  Brewster  v. 
Chicago  etc.  Ry.  Co.,  848. 

3.  NEGLIGENCE— FELLOW-SERVANTS.— A  railway  engineer 
and  brakeman  are  fellow-servants.  Hence  no  recovery  can  be  had 
for  the  negligence  of  the  former  in  the  manner  of  stopping  the 
train  to  the  Injury  of  the  latter.  (Iowa)  Brewster  v.  Chicago  etc. 
Ry.  Co.,  848. 

4.  RAILWAYS-COMPENSATION  FOR  RIGHT  OF  WAY.— A 
land  owner  who  allows  a  railroad  company  to  construct  its  road 
over  his  land  upon  an  oral  promise  to  pay  therefor  waives  his  con- 
stitutional right  to  be  compensated  for  the  easement  before  the  land 
was  taken.    (Ala.)  Hendrix  v.  Southern  Ry.  Co.,  27. 

5.  ACQUIESCENCE  IN  THE  BUILDING  OF  A  RAILROAD  is 
not  of  itself  sufllcient  to  show  that  a  land  owner  wnlved  his  right 
to  be  ultimately  compensated  for  a  right  of  way.  (Ala.)  Hendrix 
V.  Southern  Ry.  Co.,  27. 

6.  WHERE  A  RAILROAD  COMPANY'S  RIOI'T  OF  WAY  IS 
FOUNDED  ALONE  UPON  THE  ACQUIKSCrvn^]  of  the  land 
owner,  it  can  extend  to  no  other  land  than  that  wiiich  has  been  ac- 
tually taken.    (Ala.)  Hendrix  v.  Southern  IJy.  Cd  .     .. 

7.  ESTOPPEL.— A  LAND  OWNER  WHO  A(  QUIESCES  IN 
THE  BUILDING  OF  A  RAILROAD  acn»ss  his  li-d  thereby  estops 
himself  to  retake  the  land  or  recover  it  i»y  ■  tment,  after  the 
company,  In  reliance  on  such  acquiesnine.  liuiirred  the  expense 
of  building  the  road.    (Ala.)  Hendrix   v.  M.iitl..  in  Uy.  Co.,  27. 

8.  EVIDENCE.— THE  PRESENT  VM.l'  OF  A  LINE  OF 
RAILWAY  is  not  proved  by  showing  ♦iTii.i  its  original  cost  or  the 
amount  of  stock  and  bonds  outstant.  u  i.Uinn.)  State  v.  Minne- 
apolis etc.  R.  R.  Co.,  514. 

9.  A  COMMON  CARRIER  IS  UNI  i  A  DUTY  TO  PROTECT 
EACH  PASSENGER  PROM  INSULT,  indignities,  and  personal  vio- 
lence, and  it  is  immaterial  whether  the  disturbance  of  the  passen- 
ger's peace,  comfort  and  personal  security  comes  from  another  pa»- 
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•enger,  a  trespasser,  or  a  servant  of  the  carrier.    (Ala.)  BirmlnS' 
ham  Railway  etc.  Co.  v.  Baird,  43. 

10.  A  COMMON  CARRIER  IS  UNDER  A  DUTY  NOT  ONLY  TO 
CARRY  PASSENGERS  SAFELY  and  expedltioiisly  between  the 
termini  of  the  route  embraced  In  the  contract,  but  also  to  conserre 
by  every  reasonable  means  their  convenience,  comfort,  and  peace 
throughout  the  Journey.  (Ala.)  Birmingham  Railway  etc  Co.  v. 
Baird,  43. 

11.  CARRIERS  OP  PASSENGERS.-WHEN  A  WRONG  IS 
DONE  TO  A  PASSENGER  BY  THE  CARRIER'S  OWN  SER- 
VANT, it  is  of  no  consequence  that  the  act  has  no  relation  to  a  duty 
within  the  scope  of  the  servant's  employment  (Ala.)  Birmingham 
Railway  etc.  Ck).  v.  Balrd,  43. 

12.  CARRIERS  OP  PASSENGERS.— POR  TORTS  COMMITTED 
BY  THE  EMPLOYES  OP  COMMON  CARRIERS  upon  persons  wlio 
are  not  passengers,  the  employer  is  not  liable  unless  the  act  was  In 
a  sense  in  the  line  of  duty  Imposed  by  the  employment  (Ala.)  Bir- 
mingham Railway  etc.  Co.  v.  Baird,  48. 

13.  CARRIERS-DAMAGES.— IN  AN  ACTION  BY  AN  INFANT 
PASSENGER  POR  AN  UNJUSTIFIABLE  ASSAULT  AND  BAT- 
TEiEtY  committed  on  him  by  a  conductor,  a  verdict  of  two  thousand 
five  hundred  dollars  is  not  ezcL^sive.  (Ala.)  Birmingham  Railway 
etc.  Co.  V.  Balrd,  43. 

14.  RAILWAYS— ASSAULT  BY  C50NDUCJT0R.— THE  FAULT 
OF  A  PASSENGER,  short  of  producing  a  necessity  to  strike  in  self- 
defense,  will  neither  justify  a  conductor  in  striking,  nor  relieve  the 
carrier  from  liability  for  his  acts.  (Ala.)  Birmingham  Railway  etc 
Co.  V.  Baird,  43. 

15.  RAILWAYS —IF  A  CONDUCTOR  ASSAULTS  A  PASSEN- 
GER OTHERWISE  THAN  UNDER  A  NECESSITY  to  defend  him- 
self or  a  passenger  from  battery,  or  in  rightfully  ejecting  a  passen- 
ger, the  carrier  is  liable.  (Ala.)  Birmingham  Railway  etc  Co.  t« 
Baird,  43. 

16.  RAILWAYS— A  CONDUCTOR  MUST  NOT  ASSAULT  A 
PASSENGER  FOR  ABUSIVE  WORDS,  or  in  revenge  or  punish- 
ment under  any  clrcumstancesw  (Ala.)  Birmingham  Railway  etc 
Co.  V.  Baird,  43. 

17.  RAILWAYS.-A  CONDUCTOR  HAS  NO  RIGHT  TO  AS- 
SAULT  A  PASSENGER  IN  RETALIATION  for  an  assault  com- 
mitted  upon  himself  or  upon  another  passenger.  (Ala.)  Birmln^ 
ham  Railway  etc.  Co.  v.  Baird,  43, 

See  Constitutional  Law,  31;  Railway  Commission. 

RAILWAY  COMMISSION. 

1.  RAILROAD  AND  WAREHOUSE  COMMISSION,  POWERS 
OF.— Under  the  statutes  of  Minnesota,  several  connecting  railways 
may,  by  the  railroad  and  warehouse  commission,  be  compelled  to 
make  a  joint  arrangement  for  the  carrying  of  coal  between  points 
within  the  state,  where  it  appears  that  by  the  operation  of  such 
railways  together  under  a  Joint  traffic  arrangement  the  costs  of 
service  can  be  greatly  lessened.  (Minn.)  State  y.  Minneapolis  etc 
B.  R.  Co.,  514. 

2.  CONSTITUTIONAL  LAW— POWER  TO  COMPEL  CON- 
NECTING  CARRIERS  TO  MAKE  JOINT  TRAFFIC  ARRANGE- 
MENTS.—A  state  may  authorize  its  railway  commission  to  compel 


connecting  carriers  to  make  Joint  traffic  arrani?ementfi«  and«  in  the 
event  of  their  being  unable  to  agree  upon  the  division  of  th  nitc 
ordered  by  the  commission,  it  may,  after  a  h<':iring,  d(»termine  such 
division  and  the  railroads  must  abide  by  such  determination. 
(Minn.)  State  v.  Minneapolis  etc.  R.  R.  Co.,  614. 

8.  CARRIERS— POWER  OF  THE  COMMISSION  TO  COMPEL 
THE  CARRYING  OF  CERTAIN  ARTICLES  AT  LESS  THAN 
THE  AVERAGE  RATES.— If  there  is  an  existing  commercial 
necessity  to  which  carriers  themselves  are  accustomed  to  yield  for 
the  carrying  of  articles  of  a  specified  class  at  rates  less  than  those 
llxcd  for  other  articles  of  like  bulk,  weight,  and  value,  a  railway 
commission  may  properly  take  into  consideration  such  commercial 
necessity  in  fixing  the  rates  for  which  such  articles  must  be  car- 
ried.   (Minn.)  State  v.  Minneapolis  etc.  R.  R.  Co.,  514. 

4.  CARRIERS— REASONABLENESS  OF  RATES. -The  prima 
facie  evidence  of  the  reasonableness  of  rates  fixed  by  a  railwny 
commission  is  not  overcome  by  proof  that  the  actual  cost  to  the 
carrier  is  greater  than  the  compensation  allowed,  if  there  is  iu- 
eluded  In  such  cost  dividends  paid  by  the  carrier  to  its  stockholders. 

y  Theae  do  not  constitute  any  part  of  the  cost  of  doing  its  business. 
^  (Minn.)  State  ▼.  Minneapolis  etc.  R.  R.  Co.,  514. 

5.  CARRIERS  —  REASONABLENESS  OP  RATES,  REBUT- 
TING PRESUMPTION  OF.— The  presumption  that  the  rates  fixed 
by  a  railway  commission  are  reasonable  cannot  be  overcome  by 
proof  of  the  cost  of  tiie  railroad  up  to  the  date  of  the  trial,  discon- 
nected from  any  evidence  of  its  present  value  or  cost  of  reconstruc- 
tion. In  determining  the  reasonableness  of  such  rates,  reference 
must  be  had  to  the  fair  value  of  the  property  used  for  the  public 
and  the  fair  value  of  the  services  rendered.  (Minn.)  State  v.  Minne- 
apolis etc.  R.  R.  Co.,  514. 

6.  CARRIERS— BURDEN  OF  PROOF.— IN  RESISTING  AN 
ORDER  OF  A  RAILWAY  COMMISSION  the  carrier  must  assume 
the  burden  of  proof  to  show  that  the  rates  fixed  are  unequal  and 
unreasonable,  and  such  burden  continues  at  every  stage  of  the  trial 
and  in  respect  to  all  matters  affecting  the  earning  capacity  of  the 
carrier,  its  fixed  charge,  the  operating  expenses,  sources  of  revenue, 
and  the  value  of  the  property  itself.  (Minn.)  State  v.  Minneapolis 
etc.  R.  R.  Co.,  514. 

7.  AN  APPEAL  FROM  AN  ORDER  OF  THE  RAILROAD  AND 
WAREHOUSE  COMMISSION  IS  NOT  THE  EXCLUSIVE  REM- 
EDY, where  the  statute  providing  for  the  appeal  declares  that 
the  court  may,  on  appeal  or  upon  application  for  the  enforcement 
of  the  order,  examine  the  whole  matter  in  controversy,  both  as 
to  the  law  and  the  facts,  and  that  the  remedy  provided  shall  be  in 
addition  to  all  existing  legal  remedies.  On  such  an  application  the 
whole  matter  may  be  heard  de  novo.  (Minn.)  State  v.  Minneapolis 
etc  B.  B.  Co.,  514. 

RECEIVERS. 

Bee  Corporations,  16;  Mortgages,  6L 

RECORDING  TITLES. 
Bee  Constitntlonal  Law.  14-18. 

RBFBRENCSL 

RBFBBBBS— MISCONDUCT    OF.— IF     OOMtflBBIONBRB 
TO  ASSESS  DAMAGES  against  a  city  from  public  improTemente 
Am.  St  Rep.,  Vol.  LXXXIX.-66 
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proceed  wltbont  notice  to  the  city,  and  take^  as  fndlTidnals  and 
not  as  a  IkmIj,  nnftwom  and  ex  iiaite  statements  and  op!nlooB» 
their  award  shonld  be  set  aside.  (Oolo.)  Oity  oC  Foebla  t.  Bbott 
InTestment  Ck>i»  221. 

BBS  GBSTAB. 

See  HomicidOb  !• 

BBSIDBNOa. 
Bee  Domicile. 

BBS  JUDIOATA.  . 
See  JndgmentSp  11»  IX 

Biora 

BI0T8— BUTT  OF  STATB  TO  SnPPBBS8.-Tlie  dnty  eC 
tlie  state  to  interfere  to  suppress  tomnlt,  riot»  and  nnlawfol  j%^ 
lence»  within  a  city,  does  not  necessarily  depend  npon  tlie  ^tiHtha 
of  its  mayor»  or  notilicati<m  by  that  officer  tliat  a  state  of  lawless- 
ness  and  ilolence  exists.  (111.)  Chicago  ▼.  Chicago  Leano  Ball 
Clnb»2tt. 

Municipal  Corpor&tions»  9-7* 


BIPABIAN   BIOHT& 
See  Waters  and  WaterconrseSt 

SALBa 

WABBANTT  OF  SALB,  WHAT  IS.— A  sale  of  riee  parsuaat 
to  an  advertisement  in  a  newspaper  and  the  representations  mads 
by  the  Tender  that  it  was  good  seed-rice  is  a  warranty*  on  whlcft 
he  Is  liable  if  the  rice  will  not  sprout    (N.  0.)  Beiger  t.  Wortti,  SOBl 

SCHOOL  TBACHBRS"  PBNSIONa 
tm  Oonstltational  Law»  20-24;  Public  Himsyt  X 

SBALa 

Bse  lYust  Deedsi. 

SBBVICB. 
See  ProcessL 

SHBRIFFS. 

1.  SHBBIFFa— THB  PBACTiCB  IN  BNOLAMD  WHm  TBM 
TITLB  TO  GOODS  LBVIBD  UPON  UNDBB  A  FIBBI  FAOIAS 
WAS  DI8PUTBD  was  for  the  court»  on  flie  soggestion  tf  rsassn* 
able  doubt,  to  protect  the  sheriff  by  enlarging  the  time  for  nuUdqg 
his  retam  until  the  right  could  be  tried  between  the  partiss^  or 
until  one  of  them  oould  give  the  officer  sufficient  Indemnity;  QiA4 
Bobsy  T.  States  iOS. 
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2.  i:  BHIOBIFF  IS  UNTITLED  TO  A  BOND  OF  INDBMNITT 
FROM  THS  PLAINTIFF  before  proceeding  further  after  lerylng 
upon  goods,  the  title  to  which  is  diflpnted,  if  he  honestly  belieyes 
the  claim  to  be  well  founded.  Th»e  mnati  howerer,  be  some  sub- 
stantial reason  for  the  demand  for  indeMnity,  and  the  officer  must 
act  in  good  faith  in  making  it.    (Md.)  Bobey  ▼•  State,  406. 

8.  SHERIFF,  LIABILITY  OF  PLAINTIFF  IN  EXECUTION 
TO.^If  a  sheriff,  under  the  instructions  of  the  Judgment  creditor, 
makes  a  lery  in  a  manner  and  upon  property  directed  by  him,  the 
officer  may,  if  he  does  not  knowingly  act  in  an  unlawful  manner, 
recover  from  such  creditor  for  damages  suffiered  from  pursuing 
his  directions;  though  there  is  no  express  agreement  for  indemnity, 
dence^  the  plaintitf  is  answerable  to  the  sheriff  for  damages 
recovered  from  him  for  an  excessive  levy  directed  by  the  plaintiff. 
<Md.)  Arnold  t.  Fowler,  444. 

SLANDBB. 

1.  SLANDER  — MEANING  OF  WOBD  •*BITOH^  —  WHEN 
QUESTION  FOB  JUBY.— Whether  denouncing  a  woman  as  a 
'n>itch"  imputes  to  her  a  want  of  chastity,  constituting  the  word 
actionable  per  se,  must  be  determined  by  the  jury  under  all  of 
the  drcumstanceSi    (Iowa)  Craver  v.  Norton,  846. 

2.  SLANDE9— EVIDENCE.— If  mitigating  circumstances  are 
not  pleaded,  the  fact  that  the  slanderous  words  were  spoken  in 
anger  is  not  admissible  in  evidence  to  affect  the  measure  of  dam» 
ages.    (Iowa)  Graver  v.  Norton,  84G. 

8.  SLANDEB— EVIDENCE.— In  slander  for  words  spoken  during 
a  quarrel,  evidence  to  show  the  origin  of  the  qusOTtl  Is  Irrelevant 
(Iowa)  Craver  v.  Norton.  846i. 

SPECIFIC  PEBFOBMANCE. 

1.  SPECIFIC  PEBFOBMANCE.— A  CONTBAOP  TO  CUT 
TBEES  from  land  and  convert  them  into  lumber,  indefinite  and  un* 
certain  as  to  the  trees  to  be  cut,  cannot  be  spedflcaltf  enforced. 
(Hiss.)  Bomer  Brothers  v.  Canaday,  003. 

2.  SPECIFIC  PEBFOBldANCE  OF  A  CONTBACTF  TO  CUT 
TBEES  from  land  and  convert  them  into  lumber  cannot  be  decreed 
and  a  receiver  appointed  for  that  purpose,  as  such  performance 
would  unduly  tax  the  superintendence  of  the  court  (Hiss.)  Bomer 
Brothers  v.  Canaday,  608. 

See  Landlord  and  Tenant;  % 

SPOLIATION  <3LAI1I8L 
§m  Attachment  and  Ctarnlshmeii^  tk 

STATE, 
See  Actions;  ti 

8TATUT9  OF  LDCITATIOMft 
See  Limitation  of  Actlonsi 

STATUTESl 
■ie  Constitutional  Law;  Equity  Jurlsdicdss^  % 
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8UBAOBNT8. 
Bee  Ageaej. 

SUKMONa 
See  PtoceMk 

SUNDAY  CONTRAOT&L 
See  Ck>iitracU»  !• 

SURBTTSHIP. 
See  Bxecoton  and  AdmlnlBtraton;  Offloen;  StMsttDiL 

SURFAGB  WATERS. 
See  Waten  and  Watsrconraea. 

SWITOHBS  AND  8IDBrrBAGK& 
See  Gonatltatlonal  Law,  81. 

TAXATION. 

L  A  STATUTB  IMPOSING  A  DIRECT  TAX  ON  PROPBRTT 
la  unconstitiitloiial,  if  It  doea  not  i^>portion  the  bnrden  equally 
among  the  ownera  of  eatatea  Bought  to  be  taxed.  (N.  Y.)  Matter  of 
Pell,  t91« 

2.  TAXATION.— TSnBS  LEGISLATURE  POSSESSES  UNLIM- 
ITBD  POWERS  OF  TAXATION  except  as  restrained  bj  conatltn- 
tlonal  provisions.    (N.  Y.)  Matter  of  Pell,  791. 

3.  CONSTITUTIONAL  LAW  —  TAXATION  —  CLASSIFICA- 
TION.— ^A  atatnte  which  declares  that  the  ownera  of  a  particular 
class  of  property,  acquired  at  a  particular  time^  ahall  be  taxed,  la 
In  no  sense  a  classification  of  property  for  taxation,  but  la  eqnlTa- 
lent  to  naming  the  owners  of  such  pn^^erty  and  taxing  fliem,  and 
ia  unconstitutional  as  denying  equal  protection  of  law.  (N.  Y.) 
Matter  of  Pell,  791. 

4.  CONSTITUTIONAL  LAW— INHERITANCE  TAX.— A  atatnte 
imposing  a  succession  or  transfer  tax  upon  eatatea  wliicfa  veated 
prior  to  its  enactment  is  unconstitutional,  as  diminishing  the  value 
of  such  vested  estates,  impairing  the  obligation  of  a  contract,  and 
taking  private  property  for  public  uae  without  compeneation.  (N. 
Y.)  Matter  of  PeU,  791. 

5.  TAXATION.— THE  ASSESSMENT  AND  COLLECTION  OP 
A  SUCCESSION  OR  TRANSFER  TAX  ON  VESTED  REMAIN- 
DERS not  yet  in  possession  should  be  postponed  untO  tb»  peraons 
are  known  who  should  ultimately  come  into  poaaeaaion.  (N.  Y.) 
Matter  of  Pell,  791. 

6.  TAXATION.-A  SUCCESSION  OR  TRANSFER  TAX  UPON 
ESTATES  IS  NOT  IMPOSED  UPON  PROPflOtTY,  but  upon  tiie 
right  of  auccession.    (N.  Y.)  Matter  of  PeU,  791. 

7.  TAX  SALES,  NOTICE  OF.— The  provialona  of  the  atatnte 
requiring  notice  to  be  given  before  selling  property  for  taxea  deiin* 
quent  thereon  are  mandatory.    In  the  abaence  of  aucb  notieea  givea 
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M  pretcrlbed  by  statnte,  the  tax  collector  bag  no  power  to  make  a 
■ale.    (Minn.)  McCord  y.  Sullivan,  561. 

a  TAX  SALES,  STATUTES  UNDERTAKING  TO  CURB  DE- 
FECTS IN  NOTICES  OF.— A  statute  undertaking  to  make  valid  tax 
sales,  which  were  void  when  made  because  the  notices  of  sale  were 
not  given  for  the  time  prescribed  by  statute,  Is  unconstitutional 
and  void,  though  the  legislature  might,  In  advance,  have  authorized 
the  sales  to  be  made  upon  the  notices  actually  given.  (Minn.)  Mc- 
Cord T.  Sullivan,  661. 

9.  IN  A  STATUTE  PROVIDING  FOR  THE  FORBOLOSURB 
OF  TAX  LIENS,  the  word  ''owner"  means  the  absolute  owner  of 
the  land,  and  does  not  include  an  attaching  creditor.  (Neb.)  Leigh 
T.  Green,  751. 

See  Public  Money. 

TELEGRAPH  COMPANIBS. 

1.  TELEGRAPH  COMPANIES  —  FAILURE  TO  DELIVER 
MESSAGE— DAMAGES.^If  a  telegraph  company  is  negligent  in 
falling  to  deliver  a  telegram  giving  the  person  to  whom  it  is  ad- 
dressed an  opportunity  to  make  a  contract,  the  loss  of  profits  which 
he  might  have  made  if  he  had  entered  into  the  contract  is  too  re- 
mote and  uncertain  to  be  recovered.  (Mls&)  Johnson  v.  Western 
Union  TeL  Co.,  684.  

2.  TELEGRAPH  COMPANIES— DELAY  IN  DELIVERY  OF 
MESSAGE— EXEMPLARY  DAMAGES.— If  a  telegraph  company 
negligently  falls  to  deliver  a  telegram  sent  by  the  son  in  law  of 
plaintiff  to  a  third  person  for  the  benefit  of  plaintiff,  the  latter  has 
a  right  of  action  against  the  company,  and  may  recover  exemplary 
damages  for  mental  anguish,  on  allegations  that  the  failure  to  de- 
liver the  message  was  willful,  wanton,  and  gross  negligence.  (8.  C.) 
Butler  v.  Western  Union  Tel.  Co.,  803. 

8.  TELEGRAPH  COMPANIES-FORGED  TELEGRAM— RE- 
COVERY FOR  MENTAL  SUFFERING.— A  telegraph  company  is 
liable  in  damages  for  the  mentel  suffering  resulting  from  injury 
to  the  character  and  reputetlon  of  one  of  the  parties  to  a  forged 
telegram  sent  by  the  company's  agent  within  the  scope  of  his 
employment    (Misa)  Magouhrk  v.  Western  Union  TeL  Co.,  ©63. 

4.  TELEGRAPH  COMPANIES.-EVIDENCE  AS  TO  HABITS 
OF  A  TELEGRAPH  OPERATOR  addressed  to  his  fitness  for  the 
place  he  holds  is  admissible  in  an  action  against  the  company  to 
recover  for  his  act  as  Ite  agent  In  sending  a  forged  telegram. 
(Miss.)  Magoulrk  v.  Western  Union  Tel.  Co.,  663. 

6  TELEGRAPH  COMPANIES-CONSTRUCTION  OF  STAT- 
UTE.—A  statute  imposing  a  penalty  on  telegraph  coinpanies  for 
failure  to  transmit  messages  correctly  does  not  apiw  to  «»«mic 
delay  in  transmission.    (Miss.)  Marshall  v.  Western  Union  TeL  OOn 

See  Contracts,  2;  Eminent  Domain*  4-7« 

TIMBER. 
6ee  Specific  Performanoeu 

TITLE. 
See  Vendor  and  Vendeti 

TITLE  OF  STATUTES. 
See  Constitutional  LaWt  1-ti 
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TOMBSTONBS. 
See  Brldenceb  B-& 

TORRBNS  LAND  AOT. 
See  Gonstitiitioiial  Law»  14-18. 

TBIAI«. 

1  TRIAIr-DIRBGTING  YBRDIGT.— If  tbe  fiicts  ooncernliig  a 
coQtnust  are  admitted.  It  is  the  duty  of  the  court  to  direct  the  jury 
whether  or  not  such  facts,  in  law,  constitute  a  legal  Justlllcatiaii  for 
the  termination  of  the  contract    (111.)  Kendall  t.  West,  817. 

2.  TRIAIi  — DIRECTING  VBRDICT.  — A  motion  to  direct 
a  Terdlct  should  be  sustained  when  it  clearly  appears  to  the  trial 
Judge  that  it  would  be  his  duty  to  set  aside  a  yerdict  In  faTor  of 
the  party  on  whom  the  burden  of  proof  rests.  (Iowa)  Gberry  t. 
''Des  Moines  Leader/'  866. 

See  InstmctlonsL 

TRUST  DSBDS. 

TRUST  DBBDS--GONDITIONS-SBAL.— If  a  tmst  deed  pro- 
Tides  for  the  appointment  of  a  substituted  trustee  under  the  "band 
and  seal,**  of  the  benefldary,  such  appointm^it  in  writing  but  not 
onder  seal  Is  void.    (Miss.)  Sharpley  t.  Plant,  688» 

UNDUB  INFLUBNOB. 
See  Deeds;  Wills. 

USURY. 

1  USURY.— A  PRINCIPAL  WHO  AUTHORIZES  AN  AOBNT 
IJO  MAKB  A  LOAN  to  a  certain  party  for  a  specified  amount  can- 
not avoid  the  effect  of  his  agent's  conduct,  whether  known  or  un- 
known to  him,  in  exacting  a  bonus  for  making  the  loan,  and  if 
such  bonus  and  the  interest  agreed  to  be  paid  exceed  the  amount 
allowed  by  law,  the  transaction  is  tainted  with  usury.  (Minn.)  Rob- 
inson T.  Blaker,  641. 

2.  USURY— ESTOPPEL.— A  purchaser  of  mortgaged  premises 
who  assumes  payment  of  the  mortgage  debt  with  full  knowledge 
of  the  payments  stipulated  for  therein  is  estopped  to  set  up  tikie 
defense  of  usury.    (Iowa)  Spinney  t.  Miller,  861. 

8.  USURY.— FINDING  OF  JURY  that  a  transaction  is  usurious 
is  binding  on  the  court  if  there  is  substantial  eyidence  to  nvport 
it.    (Mo.)  Marx  t.  Hart,  716. 

See  Attachment  and  Garnishment^  7* 

TBNDOR  AND  VBNDBB. 

1.  VENDOR  AND  PURCHASER.— A  TITLB  IS  NOT  UN- 
MARKETABLE where  no  question  of  fact  is  inyolyed  and  It  fB 
good  as  a  matter  of  law.    (Minn.)  Mathews  t.  Ughtner,  668L 

2.  VENDOR  AND  VENDEB.— A  CONTRAOT  FOB  THB  8AL9 
OF  LAND  IS,  IN  LAW,  WHOLLY  EXECUTORY,  and  pcodnces 
no  effect  upon  the  respective  estates  and  titles  of  the  parties.  (Ala^ 
Davis  T.  Williams,  66, 


Indbz.  1047 

8.  VENDOR  AND  VENDEE— tN  EQUlTrY,  A  OONTRAOT  FOR 
THE  SALE  OF  LAND  IS  REGARDED  AS  EXEOUTED,  80  far 
as  the  interest  or  estate  In  the  land  of  the  two  parties  is  concerned* 
and  as  operating  to  transfer  the  estate  from  the  vendor  and  to  vest 
it  in  the  vendee.    (Ala.)  Davis  v.  Williams,  65. 

4.  FRAUD-INADEQUACY  OF  PRIGE-RESOISSION  OF  CON- 
VEYANCE.— If  an  ignorant  person,  without  knowledge  of  the  title 
to  his  property  or  its  value,  is  induced  by  another,  under  false  rep* 
resentatlons,  to  convey  such  property  for  such  a  grossly  inadequate 
price  as  to  shock  the  conscience,  he  is  entitled  to  a  resdssioii  ci  the 
eonyeyance  for  fraud.    (Tenn.)  Stephens  v.  Ozboume^  967. 

Bee  Assignments;  Eminent  Domain,  6» 

VENUE. 

VBNUB  IN  CRIMINAL  CASES.— If  the  evidence  does  not 
espressly  locate  the  crime  as  having  been  committed  in  the  county 
chaiged  In  the  Indictment,  but  there  are  in  the  evidence  reference 8 
to  varloua  localities  and  landmarks  at  or  near  the  scene  of  the 
crime  knovm  by*  or  probably  familiar  to,  the  jury*  and  from  whicb 
tt  may  have  reasonably  concluded  that  the  crime  was  committed 
In  the  county  alleged*  it  Is  sufficient  proof  of  venue.  (Fla^  iicOune 
¥.  SUtSb  226. 

0ee  Equity  Jurisdiction*  1. 

VERDICT. 
See  Criminal  Law;  Directing  Verdlel. 

VESTED  RIGHTS. 
See  Constitutional  Law,  87-41« 

VICE-PRINCIPAL. 
Bee  Master  and  Servant,  14,  IflL 

WAREHOUSEMEN. 

COLD  STORAGE  WAREHOUSEMLxV,  In  the  absence  of  an 
express  contract,  impliedly  undertake  to  maintain  the  necessary 
temperature  required  for  the  preservation  of  such  property  as  may 
be  stored  with  them.  (N.  Y.)  Sutherland  v.  Albany  Cold  Storage 
ete.  Co.,  SIS. 

WAREHOUSE  COMMISSION; 
Bee  Railway  Commission. 

WARRANTY. 
Bee  Husband  and  Wife^  2,  8;  BalMb 

WATERS  ANP  WATBRC0UR8B& 

L    RIPARIAN    RIGHTS  —  BOUNDARY    OF    RIVBB  — HlOa 
AMD  LOW  BANKS.— If  a  river  has  two  sets  of  banki^  OM     ^~ 
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log  the  water  when  !t  is  low  and  the  other  confining  ft  when  It 
Is  high,  the  high  banks  form  the  tme  boundary  of  the  river  fn 
determining  what  land  Is  riparian  thereto  and  the  rights  growing' 
out  of  such  riparian  ownership.  (Gal.)  Ventura  Land  etc.  Go.  t. 
Meiners,  128. 

2.  WATERS,  SURFACE— WHAT  ARE.— Water  collected  In  a 
pond  or  basin  from  rain  falling  upon  surroiMulins:  highlands,  hav- 
ing no  natural  outlet  except  through  evaporation  or  percolation,  and 
at  times  entirely  disappearing  from  such  cause,  is  surface  water. 
(S.  C.)  Brandenberg  v.  Zeigler,  887. 

3.  WATERS,  SURFACE— RIGHT  TO  ARTIFICIALLY  DRAIN. 
Land  containing  a  pond  of  surface  water,  without  an  outlet,  cannot 
be  drained  by  means  of  an  artificial  ditch  on  the  lands  of  a  lower 
proprietor,  to  his  injury,  without  liability  in  damages.  (S.  C.) 
Brandenberg  v.  Zeigler,  887. 

4.  WATERS,  SURFACE— RIGHT  TO  DRAIN.— An  upper  pro- 
prietor has  no  right,  by  artificial  drains,  to  collect  surface  water 
and  thereby  cast  or  throw  It  upon  a  lower  proprietor,  to  hte  injmy. 
(S.  C.)  Brandenberg  v.  Zeigleik  887. 

6.  WATERS— DRAINAGE  UPON  OTHER  LANDS.— So  long 
as  an  owner  of  land  leaves  it  in  its  natural  condition,  he  is  not 
required  to  adopt  any  measures  to  prevent  the  flowage  of  surface 
water  from  his  premises  on  the  adjoining  land.  (N.  Y.)  Davis  v. 
Niagara  Falls  etc.  Co.,  817. 

6.  WATERS— DRAINAGE  OF  SURFACE  WATER.— A  lower 
proprietor  has  no  right  to  levee  against  a  swale  or  natural  drain- 
way  for  surface  water  falling  on  the  lands  of  the  upper  proprietor 
if  its  effect  is  to  stop  the  fiow  of  such  water  and  cause  it  to  back 
over  such  land.  He  may  construct  a  levee  if,  in  connection  there- 
with, he  maintains  a  ditch  of  ample  capacity  to  carry  off  such 
surface  water.    (Cal.)  Sanguinettl  v.  Pock,  168. 

7.  WATERS-BASEMENT  FOR  DRAINAGE  OF  8URFAGB 
WATER. — ^The  upper  owner  of  land  has  an  easement  over  the 
land  of  the  lower  owner  to  discharge  surface  water  as  it  is  ac- 
customed naturally  to  flow,  and  the  lower  owner  has  no  right  to 
Interrupt  such  natural  fiow  to  the  injury  of  the  upper  owner. 
(Gal.)  Sanguinettl  v.  Pock,  169. 

a  WATERS  — RIGHT  TO  PROTECT  LAND  AGAINST 
FLOOD  WATEIR.— The  lower  owner  of  land  has  a  right  to  protect 
it  by  levee  against  flood  water  of  a  natural  watercourse,  thonirli 
he  thereby  backa  water  upon  the  land  above.  (Cal.)  Sanguinettl  t« 
Pock,  169. 

9.  WATERS— DRAINAGE  OF  SURFACE  WATER.— A  natnrml 
swale  or  depression  in  level  land  which  has  neither  a  definite  be- 
ginning or  ending,  and  which  acts  as  a  local  drainway  for  the 
surface  water  on  a  limited  amount  of  land,  is  not  a  natural  watei^ 
course,  and  cannot  be  closed  by  the  owner  of  the  servient  tene- 
ment to  the  detriment  of  the  dominant  tenement  (CaL)  Sanguinettl 
V.  Pock,  169. 

10.  WATERS.— IN  CLIMATES  WHERE  RAIN  FALLS  IN  THB 
i'ORM  OF  SNOW,  an  owner  of  land  must  build  his  structures  with 
guards  that  would  be  unnecessary  where  there  is  no  fall  of  snow* 
if  necessary  to  prevent  injury  to  adjoining  land.  (N.  X.)  Davis  t. 
Niagara  Falls  etc  Co.,  817. 

IL  WATERS.— WHEN  AN  OWNER  OF  LAND  PUTS  ▲ 
STRUCTURE  THEREON  he  must  take  care  of  the  water  that  falls 
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on  his  xiremfses,  except  In  the  case  of  extraordinary  storms.    (N.  Y.) 
Dayis  T.  Niagara  Falls  etc.  Co.,  817. 

See  Nuisance. 

WILLa 

1.  WIIXS-BXBOUTION  OF.-A  w!U  written  npon  a  blank 
form  In  which  a  blank  space  is  left  after  the  end  of  the  testamen- 
tary provisions,  and  containing  npon  the  following  page  a  provlBion 
for  the  appointment  of  an  executor,  followed  by  the  clause  "in  wit- 
ness whereof"  and  signed  by  the  testator,  without  any  provision  for 
the  disposition  of  property,  or  other  provision  after  the  name  of  the 
testator,  is  properly  signed  "at  the  end  thereor*  within  the  meaning 
and  as  required  by  statute.    (Cal.)  Estate  of  Blake,  135. 

2.  WILLS.— THE  SIGNING  OF  A  WILL  BY  THE  WIT- 
NESSES BEFORE  IT  WAS  SIGNED  BY  THE  TESTATOR  is  not 
fatal  to  it  if  his  signature  was  affixed  immediately  after  theirs, 
and  all  the  signing  was  in  the  presence  of  the  testator  and  the 
witnesses.    (N.  O.)  Cutler  v.  Cutler,  854. 

3.  WILL— WHAT  la-THE  FORM  OF  ANY  INSTRUMENT 
is  of  little  consequence  in  determining  whether  It  is  a  will.  If 
it  is  executed  with  the  formalities  required  by  statute,  and  is  to 
operate  only  after  the  death  of  the  maker,  it  is  a  will.  (Mich.) 
Ferris  v.  Neville,  480. 

4.  WILL-WHAT  IS.-AN  INSTRUMENT  executed  with  the 
formalities  required  in  case  of  a  will,  an^  reciting  that  "this  fs 
good  to  F.  for  eight  hundred  dollars,  as  payment  for  care  and 
attendance  rendered  by  her  to  me  in  my  last  sickness;  this  eight 
hundred  dollars  to  be  collected  out  of  my  estate  after  my  death, 
providing,  however,  I  die  a  bachelor,"  is  a  will.  (Mich.)  Ferris  v. 
NevUle,  480. 

6.  WILLS.— MENTAL  CAPACITY-COMMUNICATIONS  BE- 
TWEEN HUSBAND  AND  WIFE.— A  testator's  widow  cannot  tes- 
tify to  communication's  made  by  the  testator  to  her  during  their 
marriage,  touching  his  mental  capacity,  under  a  statute  absolutely 
prohibiting  the  husband  or  wife  to  be  examined  as  to  communi- 
oations  made  by  the  one  to  the  other  during  marriage^  or  to  reveal 
such  communications  after  the  married  relation  ceases.  (Iowa) 
Hertrlch  v.  Hertrlch,  388. 

a.  WILLS.— NONEXPERT  EVIDENCE  as  to  facts  concerning 
the  mental  and  physical  condition  of  a  testator  before  and  after 
the  execution  of  his  will  is  admissible  on  a  contest  of  the  will  for 
want  of  mental  capacity  to  make  It  (Iowa)  Hertrlch  v.  Hertrlch, 
389. 

7.  WILLS.— NONEXPERT  OPINION  as  to  the  mental  condi- 
tion of  the  testator  at  the  time  of  the  execution  of  his  will  based 
on  atf  extended  acquaintance,  dealings  and  conversations  of  the 
witness  with  the  testator,  both  before  and  after  his  alleged  mental 
aberration,  is  admissible  on  a  contest  of  such  will.  (Iowa)  Her- 
trlch V.  Hertrlch,  389. 

8.  WILLa— OPINION  OF  SUBSCRIBING  WITNESS  to  a  will 
as  to  the  mental  capacity  of  the  testator  at  the  time,  is  admissible 
without  qualification.    (Iowa)  Hertrlch  v.  Hertrlch,  889. 

9.  WILLS-EVIDENCE.- THE  FINAL  REPORT  and  petl- 
tion  for  the  discharge  of  the  executrix  is  admissible  in  evidence 
to  show  the  amount  of  the  estate,  when  the  will  is  contested. 
(Iowa)  Hertrlch  v.  Hertrlch,  889. 
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10.  WIIiLft-DBCIiARATION  OF  LEGATEE  AS  BVTDBNC»- 
OONSPIRAGY.— The  fact  that  a  legatee,  prior  to  the  execatton  of 
a  will  had  asked  the  confidential  adylser  of  the  testator  not  to 
advise  against  the  execution  of  the  will  if  he  were  comulted  hj  the 
testator,  is  not  admissible  for  the  purpose  of  setting  the  will  aside 
for  mental  incapacity  on  the  part  it  the  testator  if  there  are 
other  innocent  legatees,  nor  is  such  evidence  admissible  against 
another  legatee  alleged  to  be  a  coconspirator,  without  prellnilnary 
evidence  of  the  existence  of  such  conspiracy.  (Iowa)  Hertridi  t« 
Hertrich,  888. 

11.  WILLS.— UNDUE  INFLUENCE  CANNOT  BE  INFERRED 
alone  from  motive  or  opportunity.  There  must  be  evidence  that 
it  not  only  existed,  but  that  it  was  exercised  with  respect  to  the 
making  of  the  will  Itself.    (Colo.)  In  re  Shell's  Estate,  181. 

12.  WILLS-UNDUE  INFLUENCE.— IF  THERE  IS  NO  EVI- 
DENOE  to  support  a  charge  of  undue  influence^  the  court  ahoold 
direct  a  verdict  to  that  effect    (Colo.)  In  re  Shell's  Estate,  181. 

la.  WILLS-UNDUE  INFLUENCE.— EVIDENCE  that  the  pro- 
ponent of  a  will,  some  sixteen  years  before  it  was  executed,  en- 
tered the  testator's  fftmlly«  and  brought  about  an  eetrangem^it 
between  him  and  his  wife,  which  led  to  a  divorce  and  later  to  a 
marriage  between  him  and  the  proponent,  Is  too  remote  to  ^ow 
undue  influence  in  the  execution  of  the  wUL  (Colo.)  In  ze  Schell's 
Estate,  181. 

14.  WILL8-WHEN  NOT  UNNATURAL.-A  WILL  In  flavor  of 
a  second  wife,  excluding  the  children  of  the  first  wife,  one  of 
whom  is  a  cripple,  she  having  been  previously  provided  for  by 
the  testator,  and  also  having  married,  is  not  unnaturaL  (Colo.)  In 
re  Shell's  Estate,  181. 

16.  WILLS-EVIDENCE  OF  UNNATURAL  CHARACTBIL— 
The  intrinsic  character  of  a  will  may  be  considered  as  showing 
it  unnatural,  and  extrinsic  evidence  to  that  effect  is  also  admis- 
sible.   (Colo.)  In  re  Shell's  Estate,  181. 

16.  WILLS.— TESTIMONY    OF    UNDUE   INFLUENCE    MUST 
BE  CONNECTED  with  evidence  tending  to  prove  that  It  existed 
and  was  exercised  at  or  near  the  time  the  will  was  made.    (Colo.)/ 
In  re  Shell's  Estate,  181.  ^ 

17.  WILLS.— FRAUD  AND  UNDUE  INFLUENCE  are  not 
synonymousw    (Colo.)  In  re  Shell's  Estate,  181. 

18.  THE  REVOCATION  OF  A  WILL  CONSISTS  of  two  things: 
The  intention  of  the  testator  and  some  outward  act  or  symbol  of 
destruction.    (N.  C.)  Cutler  v.  Cutler,  854. 

19.  WILLS— REVOCATION  FROM  MUTILATION  BY  VBR- 
MIN.— If  it  appears  that  a  will  offered  for  probate  has  been  muti- 
lated by  moths  or  other  vermin,  so  that  the  signature  is  entirely 
gone,  and  that  the  testator  before  his  death  knew  of  this  condition, 
it  should  be  left  to  the  Jury  to  say  from  all  the  evidence  whether 
or  not  he  intended  the  writing  to  remain  his  wilL  (N.  CO  Cutler  v. 
Cutler,  854. 

20.  WILLS-REVOCATION— BURDEN  OF  PROOF.-If  It  ap- 
pears that  the  signature  to  the  will  offered  for  probate  has  been 
torn  off  or  obliterated  by  moths»  the  burden  of  proof  remains 
with  the  pr<^K>nents  to  account  for  the  mutilation  and  to  show  that 
the  writing  remained  the  will  of  the  testator  at  the  time  of  hie 
death.    (N.  C.)  Cutler  v.  Cutler,  854. 

21.  WILL8.-^HE  BURDEN  OF  PROOF,  where  It  anMtre  that 
the  testator's  signature  is  no  longer  upon  the  paper  oflteed  te  9i»> 
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bate  as  a  wfSU  ia  npon  tba  proponents  to  estabUtfi  that  It  was  not 
MTOked  by  him.    (N.  0.)  Cutler  y.  Cutler,  864. 

22.  WILL  OF  WOMAN,  WHEN  NOT  RBVOKBD  BT  HER 
SUBSEQUENT  MABBIAGE.— Under  a  statute  providing  that  a 
married  woman  may  deyise  and  dispose  of  property  by  her  last  will 
in  writing,  and  make,  alter,  or  revoke  the  same  in  like  manner  as 
If  unmarried,  the  wiU  of  a  w<»nan  is  not  revoked  by  her  subsequent 
marriage.    (Minn.)  Kelly  ▼.  Stevenson,  546w 

See  Deeds,  2,  Z. 

WITNESSES. 

1.  BVIDENCB  OF  EXPERTS—CREDIBILITT.— The  tesHinony 
Of  qualified  experts  upon  hypothetical  questions  properly  framed  as 
to  the  mental  eonditioii  of  a  testator  upon  a  contest  of  his  will  Is 
competent  evidence,  the  credibility  and  weight  of  which  is  solely 
for  the  Jury.  It  is  not  within  the  province  of  the  court  to  so  dis- 
credit such  evidence  in  instructions  as  to  practically  destroy  its 
value.    (Cal.)  Estate  of  Blake,  185. 

2.  EVIDENCE.— AN  OPINION,  so  far  as  it  consists  of  a  state- 
ment of  the  effect  produced  on  the  mind,  is  primary  evidence,  and 
admissible  whenever  a  condition  of  things  is  such  that  it  cannot 
be  reproduced  and  made  palpable  in  the  concrete  to  the  jury.  (Fla.> 
Higg&botham  v.  State^  287. 

8.  EVIDENCE.— AN  OPINION  constituting  a  mere  shorthand 
rendering  of  the  facts  is  admissible  in  evidence  subject  to  cross- 
examination  as  to  the  facts  on  which  it  is  based.  (Fla.)  Higgin- 
botham  v.  State,  287. 

4.  EVIDENCE-OPINION.— THE  PHYSICAL  OR  MENTAL 
CONDITION  OR  APPEARANCE  of  a  person,  or  his  manner, 
habit,  or  condtict,  may  be  proved  by  the  opinion  of  a  nonexpert 
witness,  founded  on  observation.    (Fla.)  Higginbotham  v.  State,  237. 

6.  EVIDENCE— OPINIONS.— An  Inference  necessarily  involv- 
ing certain  facts  may  be  stated  in  evidence  without  the  facts,  the 
inference  being  an  equivalent  to  a  specification  of  the  facts,  but  if 
the  facts  are  not  necessarily  involved  in  the  inference^  they  must 
be  stated.    (Fla.)  Higginbotham  v.  State,  237. 

6.  EXPERT  EVIDENCE  OF  INSANITY.- The  weight  of  the 
opinions  of  experts  as  to  the  insanity  of  one  accused  of  crime 
based  on  facts  learned  through  ];)ersonal  examination  of  him,  is 
for  the  Jury  alone,  without  unfair  criticism  or  discrediting  reflec- 
tion by  the  court    (Iowa)  State  v.  McCuUough,  882. 

7.  EXPERT  EVIDENCE  is  generally  for  the  Jury  alone  to  con 
sider,  without  discredit  or  detraction  from  its  weight  by  the  court 
(Iowa)  State  v.  McCullough,  382. 

8.  EVIDENCE.— WHEN  PART  OF  AN  ANSWER  to  a  ques- 
tion is  admissible  and  part  inadmissible,  a  motion  to  strike  out  such 
answer  is  properly  refused,  unless  it  is  confined  specifically  to  the 
inadmissible  portion.    (Fla.)  Higginbotham  v.  State,  287. 

9.  PRIVILEGED  COMMUNICATION.  —  A  STATUTE  EX- 
CLUDING THE  TESTIMONY  OF  A  PHYSICIAN,  as  to  informs* 
tion  acquired  by  him  while  attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity,  will  not  exclude  testimony  as  to  how  an  accident  hap- 
pened, where  such  information  was  acquired  while  attending  the 
plaintlfli  but  it  did  not  appear  that  it  was  necessary  for  purposes 
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of  professloiial  treatment.    (N.  Y.)  Oreen  T.  HetropoUtui  8t  By. 

Co..  807. 

10.  PRIVILEGED  COMMUNICATIONS— WAIVBR.— The  teeti- 
mony  of  plaintiff  on  cross-examinatioii  as  to  commanicatfons  made 
to  his  physician  ts  not  Toluntary  in  Buch  heaae  as  to  oonstitiite  a 
waiver  of  his  privilege.    (Iowa>  Burgeaa  v.  Sims  Drug  Co.,  3S0. 

11.  PRI V I LEGED  COMMUNICATIONS  —  TESTIMONY  ON 
FORMER  TRiAL— WAIVER.— Any  waiver  of  prirUeged  com- 
muuication  resulting  from  the  introduction  of  testimony  <m  a  trial 
must  be  limited  to  that  trial,  and  does  not  constltnte  a  waiTer  of 
the  right  to  insist  upon  the  privilege  at  a  subsequent  trial,  (towa) 
Bui-geas  T.  Sims  Drug  Co.*  859. 

See  WUUi 
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